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I. SCOPE OF THE ARTICLE

The mission is succinct: to update litigation practitioners on recent
developments in Fifth Circuit business litigation jurisprudence. This entails
addressing weapons available to parties in the traditional contract realm whose
allure include punitive or treble damages and attorney's fees. Parties utilize the
causes of action discussed in this Article, along with those highlighted in the
Select Business Litigation Causes of Action Chart, in an effort to establish
liability and obtain damages in the context of everyday business transactions.
This Article seeks to provide the prudent business attorney with a compilation
of relevant, recent developments in Fifth Circuit business litigation.
Accordingly, albeit not exhaustive of all business litigation, this Article
summarizes jurisprudence in antitrust,' arbitration,2 contracts,3 and fraud4

throughout the Fifth Circuit.

II. RECENT DEVELOPMENTS IN BUSINESS LITIGATION JURISPRUDENCE

A. Antitrust-Gulf Coast Hotel-Motel Ass'n v. Mississippi Gulf Coast Golf
Course Ass'n 6

With a panel comprising Circuit Judges Jacques L. Weiner, Jr., Edith
Brown Clement, and Jennifer Elrod, the Fifth Circuit Court of Appeals
considered an appeal concerning the interstate commerce element of a valid
claim under the Sherman Act.7 The plaintiff was a trade association made up of
hotels and golf courses. The plaintiff provided a golf voucher program for golf
course members of the hotel association.9 The defendants were a number of

1. See discussion infra Part H.A.
2. See discussion infra Part H.B.
3. See discussion infra Part H.C.
4. See discussion infra Part I.D.
5. See discussion infra Part II.E.
6. Gulf Coast Hotel-Motel Ass'n v. Miss. Gulf Coast Golf Course Ass'n, 658 F.3d 500 (5th Cir. Sept.

2011).
7. Id. at 502 (discussing the Sherman Act, 15 U.S.C. §§ 1, 2 (2006)).
8. Id.
9. Id.
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golf courses that were part of a competing voucher program.' 0 Some of the golf
courses were also members of the plaintiff's voucher program." The plaintiff
alleged that the defendants threatened to withdraw from the plaintiff s program
if the plaintiff did not exclude a non-association golf course from the
program.12 The plaintiff refused, and the defendants allegedly agreed to work
exclusively with the golf association program.13 The Chancery Court enjoined
the agreement.14 The defendants then, allegedly, began acting together to
prevent hotels from using the plaintiffs voucher program by providing the
plaintiff with higher quotes than those provided to the golf association voucher
program.' 5 The plaintiff filed suit claiming that the defendants' decision to
discriminate against its voucher program violated the Sherman Act and
constituted various state law torts.' 6

The district court advised the plaintiff that the complaint failed to allege
sufficient facts to establish an effect on interstate commerce.17 The plaintiff
filed an amended complaint, and the defendants filed a motion to dismiss.' 8

The district court granted the motion to dismiss, determining that it lacked
subject matter jurisdiction over the Sherman Act claims.19 The court stated that
federal jurisdiction under the Sherman Act required a showing of a connection
between the defendants' conduct and interstate commerce. 2 0 The trial court
"rejected the argument that the voucher sales were directly in interstate
commerce." 21 The court then considered whether the plaintiff had properly
pled a substantial effect on interstate commerce and concluded that the claims
were insufficiently detailed, thus dismissing them with prejudice.2 2 The district
court declined to exercise supplemental jurisdiction over the state law claims
and dismissed those without prejudice.23 The plaintiff moved for
reconsideration, which was denied, and the plaintiff timely appealed.24

The Fifth Circuit Court of Appeals reviewed the elements of a claim under
the Sherman Act.25 The court explained that a claim under the Sherman Act
"must allege some nexus between the defendants' conduct and interstate
commerce." 26 The circuit court opined that in Sherman Act cases, "the issue is

10. Id. at 503.
11. Id. at 502-03.
12. Id at 503.
13. Id.
14. Id
15. Id.
16. Id
17. Id.
18. Id.
19. Id
20. Id
21. Id.
22. Id at 504.
23. Id
24. Id
25. Id.
26. Id. (citing 15 U.S.C. §§ 1, 3, 13 (2006)).
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whether, 'as a matter of practical economics,' the complaint is sufficient to
allege an [e]ffect on interstate commerce."27 The circuit court noted that the
U.S. Supreme Court has cautioned against dismissing antitrust claims.28

Further, the Supreme Court has previously held that although hotels are
29consumable locally, they can have a substantial effect on interstate commerce.

The Fifth Circuit then addressed the instant complaint.30 The court opined
that the plaintiff's complaint, even after the direction of the district court, was
"sparse."3  The court explained, though, that the complaint was sufficient to
survive a motion to dismiss. 32 The circuit court stated that the instant complaint
alleged more than merely a substantial effect on interstate commerce. The
complaint specifically alleged "that voucher customers [were] comprised of
out-of-state persons visiting the Mississippi Gulf Coast" and "that the golf
courses at issue [were] used by out-of-state visitors."3 4 The court noted that it
was reasonable to infer and conclude from the allegations that funds were sent
across state lines, that tourists were attracted to the area by the voucher
program, and that, if the alleged conspiracy were to succeed, consumers would
not have the option of the plaintiff s voucher program. Ultimately, the Fifth
Circuit Court of Appeals concluded that the plaintiff's complaint sufficiently
stated a claim under the Sherman Act to confer federal subject matter
jurisdiction and that the alleged misconduct by the defendants could not be said
to have an insignificant impact on interstate commerce.36 Therefore, the Fifth
Circuit held that the district court erred in dismissing the case and reversed and
remanded for further proceedings.

B. Arbitration

1. Weingarten Realty Investors v. Miller38

With a panel comprising Circuit Judges W. Eugene Davis, Jerry E. Smith,
and Edward C. Prado, the Fifth Circuit Court of Appeals considered the district
court's denial of a motion to compel arbitration.3 9 The plaintiff-realty firm and
the defendant's company created a joint venture in which the plaintiff loaned

27. Id. at 505 (quoting Hosp. Bldg. Co. v. Trs. of Rex Hosp., 425 U.S. 738, 745 (1976)).
28. Id. (citing Hosp. Bldg., 425 U.S. at 746).
29. Id. at 506 (citing Camps Newfound/Owatonna, Inc. v. Town of Harrison, Me., 520 U.S. 564,573-74

(1997)).
30. Id.
31. Id.
32. Id
33. Id
34. Id at 507.
35. Id
36. Id. at 507-08.
37. Id. at 508.
38. Weingarten Realty Investors v. Miller, 661 F.3d 904 (5th Cir. Nov. 2011).
39. Id. at 907.
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the joint venture money under a loan agreement between the plaintiff and the
joint venture. 40 The loan agreement contained an arbitration clause. 4 1 The
defendant did not sign the loan agreement individually but did sign the third-
party guarantee under which he and his company guaranteed half of the loan.42

There was no arbitration clause in the guarantee.43

The joint venture did not pay the note on the maturity date, and the
plaintiff unsuccessfully sought payment from the guarantors." The plaintiff
filed suit against the defendant pursuant to the guarantee, and the defendant
sought arbitration.4 5 The district court found that the defendant was not entitled
to arbitration because he was not a party to the loan agreement.46 The
defendant appealed.47

On appeal, the defendant argued that the circuit court "should stay the
proceedings in the district court until the resolution of his appeal."" The Fifth
Circuit explained that "[w]hether an appeal from a denial of a motion to compel
arbitration divests the [lower] court ofjurisdiction [on the] merits is the subject
of a circuit split."49 The court noted that the Second and Ninth Circuits have
held that a stay is not automatic.50 The Seventh, Third, Fourth, Tenth, and
Eleventh Circuits have held that a notice of appeal does automatically stay
proceedings in the lower court.5 '

The district court examined the Supreme Court opinion Griggs v.
Provident Consumer Discount Co.,52 on which the legal debate among the
circuit courts turns.53 The High Court opined that, while the appeal transfers
jurisdiction of those aspects of the case involved in such an appeal from the
district court to the appellate court, the lower court is, nonetheless, free to
adjudicate matters not involved in the appeal.5 4 The circuit court stated that at
issue in the instant case was "whether the merits of an arbitration claim are an
aspect of a denial of an order to compel arbitration." 5

In addressing this inquiry, the Fifth Circuit analyzed the two different
approaches to Griggs.ss The Ninth Circuit approach interprets "Griggs

40. Id
41. Id.
42. Id.
43. Id.
44. Id.
45. Id.
46. Id.
47. Id.
48. Id.
49. Id.
50. Id.
51. Id. at 908.
52. Griggs v. Provident Consumer Disc. Co., 459 U.S. 56 (1982).
53. See Weingarten, 661 F.3d at 908.
54. See id. (citing Griggs, 459 U.S. at 58, and Alice L. ex rel. R.L. v. Dusek, 492 F.3d 563, 565 (5th

Cir. 2007) (per curiam)).
55. Id
56. See id.
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narrowly, holding that because answering the question of arbitrability does not
determine the merits of the case, the merits are not an aspect of the case that is
involved in the appeal on arbitrability." 57 The Seventh Circuit approach
interprets Griggs more broadly, holding that, "because an appeal on
arbitrability concerns whether the case will be heard in the district court at all,
the merits in the district court are an aspect of the case that is involved in the
appeal."58 The Fifth Circuit noted that the "narrower interpretation comports
with [its] precedents and the nature of arbitration."59

The circuit court opined that an appeal of a denial of a motion to compel
arbitration does not concern the merits of the claim pending in the lower

60court. Citing another Supreme Court case, the circuit court noted that the
issue of arbitrability could be litigated in federal court, while the merits are
determined in state court.61 According to the court, "An issue is generally an
aspect of the case on appeal if it results in the district court's deciding an issue
that the appellate court is deciding at the same time."6 2 The circuit court
determined that, by this reasoning, the merits are not an aspect of arbitrability.63

Therefore, the Fifth Circuit Court of Appeals agreed with the Ninth Circuit's
reading of Griggs and held that an appeal from a denial of a motion to compel
does not result in an automatic stay.64 Accordingly, the motion for stay pending
appeal was denied.

2. Covington v. Aban Offshore Ltd.66

With a panel comprising Chief Judge Edith Jones and Circuit Judges
James L. Dennis and Edith Brown Clement, the Fifth Circuit Court of Appeals
heard an appeal from a district court decision holding that non-signatory
officers of a company were bound by an arbitration agreement in a contract
between such a company and the defendant.67 The plaintiffs were the president
and vice president of a company that agreed to perform a service for the
defendant company.68 The plaintiff-vice president executed the contract on
behalf of the company. 69 The contract contained an arbitration clause. 7 0 A

57. Id.
58. Id
59. Id.
60. Id. at 909.
61. Id. (citing Moses H. Cone Mem'i Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 21 (1983)).
62. Id.
63. Id.
64. Id.
65. Id. at 914.
66. Covington v. Aban Offshore Ltd., 650 F.3d 556 (5th Cir. Aug. 2011).
67. Id. at 557.
68. Id
69. Id
70. Id
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dispute arose, and the defendant initiated arbitration proceedings against not
only the company but also the plaintiffs in their individual capacities.7 1

The plaintiffs then filed a petition in Texas state court seeking a
declaratoryjudgment that they were not required to arbitrate in their individual
capacities.72 The defendant removed the case to federal court based on
diversity and filed a motion to compel the plaintiffs to arbitrate.73 The district
court granted the motion, concluding that the plaintiffs were bound by the
arbitration agreement because both Texas and federal law allow non-signatory
agents "to compel arbitration when the non-signatories alleged wrongful acts
relate to their behavior as agents and fall within the scope of the arbitration
agreement." 74 The plaintiffs argued that the instant case was distinguishable
because it was not a case in which the court was compelling arbitration in favor
of the non-signatories. The district court rejected that argument and held that
the plaintiffs, in their personal capacities, were bound by the arbitration
agreement.76 The plaintiffs filed a motion for new trial, which the court denied,
and this appeal ensued.77

The Fifth Circuit began by noting that it has "held that 'ordinary principles
of contract and agency law may be called upon to bind a nonsignatory to an
[arbitration] agreement whose terms have not clearly done so.'" 78 The court
stated that it agreed with the district court that it need not decide whether Texas
law or federal law applied because they both led to the same conclusion.
Contrary to the district court, however, the circuit court concluded that, under
established principles of agency law and contract law, the fact that the two
companies entered into a contract containing an arbitration clause did not cause
the plaintiffs to be personally bound by that agreement, even though one of the
plaintiffs executed the contract as an agent of the company.80

The circuit court reviewed the Restatement of Agency, finding that it too
stated that an agent contracting for a disclosed principal is not a party to the
contract unless the agent and the third party agree otherwise.8 ' The court
explained that the defendant did not allege the existence of an agreement that
allowed the principal company to contract on behalf of the plaintiffs as

7 1. Id.
72. Id at 557-58.
73. Id. at 558.
74. Id. (quoting Covington v. Aban Offshore Ltd., No. 1:10-CV-5, slip op. at 5 (S.D. Tex. Mar. 15,

2010) (internal quotation marks omitted)).
75. Id.
76. Id.
77. Id
78. Id. (alterations in original) (quoting Bridas S.A.P.I.C. v. Gov't of Turkmenistan, 345 F.3d 347, 356

(5th Cir. 2003)).
79. Id. at 558-59.
80. Id. at 559.
81. Id
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individuals. 82 Thus, the plaintiffs were not bound by the terms of the
agreement at issue.83

The Fifth Circuit also reviewed Texas and federal case law and
determined that both have recognized that whether the party is a signatory is a
determinative factor in deciding if a party must arbitrate.84 In the instant case,
the parties resisting arbitration-the plaintiffs-were not signatories.85 Under
ordinary agency principles, their positions as officers were not sufficient to bind
them to the arbitration agreement.86 The defendant pointed to nothing that
indicated that the plaintiffs empowered the principal company to bind them
personally.87 Therefore, the Fifth Circuit Court of Appeals concluded that the
plaintiffs were neither parties to nor bound by the arbitration agreement. The
district court's judgment was reversed, and the case was remanded for
proceedings consistent with the opinion. 9

C. Contracts

1. Technical Automation Services v. Liberty Surplus Insurance Corp.90

With a panel comprising Circuit Judges Carolyn Dineen King, E. Grady
Jolly, and Jacques L. Wiener, Jr., the Fifth Circuit Court of Appeals considered
whether the district court erred in not considering the defense of mutual mistake
when granting the plaintiffs motion for summary judgment.91 Without
repeating the technical aspects of the relationships involved, it suffices to say
that the defendant was the plaintiff s commercial insurer and that a commercial
insurance policy was the contract at the heart of this dispute.92 The policy
stated, inter alia, that the defendant was obligated to defend the plaintiff in any
suit seeking damages based on bodily injury or property damage that occurred
during the policy period and were covered by the terms of the insurance

policy. 93 The policy's schedule of forms misidentified one of the forms. 94 The
actual form provided that any injury resulting from the negligence of the
insured was excluded from coverage.

82. Id.
83. Id.
84. Id. at 561.
85. Id.
86. Id.
87. Id.
88. Id.
89. Id at 562.
90. Technical Automation Servs. v. Liberty Surplus Ins. Corp, 673 F.3d 399 (5th Cir. Mar. 2012).
91. Id. at 401.
92. Id at 401-02.
93. Id. at 402.
94. Id.
95. Id.
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There was an accident, and an employee was injured.96 The cause of the
accident was determined to be the plaintiff's failure to perform adequate safety
checks. The injured employee brought suit against the plaintiff, and the
plaintiff, in turn, tendered a request for defense and indemnity to the
defendant.98 The defendant denied coverage, claiming that the employee's
injury did not occur until after the policy period had expired.99 The plaintiff
filed suit in state court in Texas, seeking a declaratory judgment that the
defendant had the duty to defend and indemnify in the employee's suit.oo The
defendant removed the case to federal district court in Texas on diversity
grounds.' 0' The plaintiff then moved for partial summary judgment, arguing
that the defendant was obligated to defend the suit because it raised a claim
covered by the form erroneously mentioned in the schedule attached to the

policy.10 2 The defendant opposed the motion, moved for summary judgment on
the basis that the mention of such form in the schedule was a mutual mistake,
and sought to reform the contract.10 3 The defendant further asserted that it had
no duty to the defendant because the injury took place after the policy
expired. 104

The parties consented to a magistrate judge. 05 The magistrate was to
make decisions regarding the defendant's reformation counterclaim and the
plaintiff's breach of contract, duty to defend, and duty to indemnify claims. 0 6

"[T]he magistrate judge issued a memorandum opinion and an order on the
cross-motions for summary judgment."'o7 The opinion discussed the "eight
corners" rule of contract interpretation, and based on such rule, the judge
reasoned that she "could not consider any matter not reflected in the complaint
in the underlying [employee] lawsuit or the liability policy." 08 The magistrate
judge concluded that there was a genuine issue of material fact as to whether an
original agreement existed with respect to the defense of mutual mistake and
the reformation counterclaim.' 09 The magistrate further opined that she "could
not look to extrinsic evidence to establish the contents of the original
agreement" and, thus, denied the defendant's motion for summaryjudgment. ' '
The magistrate then interpreted the parts of the policy at issue, construed them

96. Id.
97. Id.
98. Id. at 403.
99. Id.

100. Id
101. Id.
102. Id.
103. Id
104. Id.
105. Id.
106. Id.
107. Id.
108. Id.
109. Id.
110. Id.
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in favor of the plaintiff, held that the policy covered the employee's injury, and
granted summary judgment to the plaintiff."' The magistrate entered a final
judgment." 2 An appeal followed."13

The Fifth Circuit Court of Appeals first considered, sua sponte, "whether
Article III of the Constitution permits a federal magistrate judge, with the
consent of the parties, to enter final judgment on a party's state law
counterclaim" in light of the recent U.S. Supreme Court case of Stern v.
Marshall.114 The circuit court reviewed the precedent in the Fifth Circuit and
ultimately determined that it would follow its precedent and continue to hold
accordingly until such time as the U.S. Supreme Court or the Fifth Circuit,
sitting en banc, overruled such precedent that "federal magistrate judges have
the constitutional authority to enter final judgments on state law
counterclaims." 5

The circuit court then addressed the defendant's argument "that the
magistrate judge erred by prematurely engaging in [an] interpretation of the"
relevant part of the policy before determining whether the mention of such form
was a result of mutual mistake."' 6 The circuit court noted that Texas does
subscribe "to the 'eight corners' rule when deciding an insurer's duty to defend
under an insurance liability policy."" 7 The court explained that this means that
the "courts are permitted to examine only the insurance contract and the
complaint against the insured in the underlying suit" while determining whether
coverage is available." 8 The circuit court opined that there is, here, a relevant
exception.119 "When a mutual mistake is alleged, the first task of the court is
not to apply, perfunctorily, the 'eight corners' rule and then directly proceed to
interpret the insurance policy. Instead, the first matter to address is whether the
disputed provision results from an agreement between the parties." 20

Additionally, the Fifth Circuit explained that the parol evidence rule does not
apply when determining whether a mutual mistake exists, even if the contract is
unambiguous or fully integrated.12' A claim of mutual mistake usually requires
extrinsic evidence because a substantive mistake would rarely be readily
apparent in the contract itself.12 2 Therefore, the Fifth Circuit Court of Appeals
concluded that "the magistrate judge erred by applying the 'eight corners' rule
to [the defendant's] reformation counterclaim." 23 The circuit court reversed

111. Id at 404.
112. Id.
113. Id.
114. Id. (considering Stem v. Marshall, 131 S. Ct. 2594 (2011)).
115. Technical Automation Servs., 673 F.3d at 404-07.
116. Id at 407.
117. Id. at 408.
118. Id.
119. Id.
120. Id
121. Id.
122. Id. at 409.
123. Id.
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and vacated the judgment of the magistrate and remanded for further
proceedings. 12 4

2. Grant v. Houser' 2 5

In an opinion authored by District Judge Helen G. Berrigan, the Eastern
District of Louisiana considered a motion to dismiss by the defendants.' 2 6 The
dispute arose from an investment made by the plaintiff in a film studio. 12 7 The
plaintiff and the individual defendant were both professional football players
with the New Orleans Saints. 128 The defendant was also a licensed securities
broker and financial advisor. 12 9 The defendant served as a financial advisor to
the plaintiff for an investment account maintained at one of the defendant
banks.130 The individual defendant recommended that the plaintiff invest in the
film studio.'3 1 The defendant did not give the plaintiff "any stock, membership
units, promissory notes, receipts, or other documentation" of the investment. 132

The defendant made a similar investment in the studio.' 33

The plaintiff alleged claims for violations of § 10(b) and § 1Ob-5 of the
Securities Exchange Act of 1934 ('34 Act). 134 The district court provided an
excellent review of the applicable law.135 Pursuant to Federal Rule of Civil
Procedure 12(b)(6),

a court may not dismiss a claim unless it appears certain that the plaintiff
cannot prove any set of facts in support of his claim that would entitle him
to relief. The complaint [is to] be liberally construed in the light most
favorable to the plaintiff, accepting as true the well-pleaded material
allegations and any reasonable inferences that can be made therefrom. 36

Applying the above to the instant case, the court noted that because some of the
plaintiff s claims were based on allegations of fraud, the complaint must further
satisfy the strict pleading requirements for fraud.'37 Pursuant to Rule 9(b), "[i]n
all averments of fraud or mistake, the circumstances constituting fraud or
mistake shall be stated with particularity. Malice, intent, knowledge, and other

124. Id at 410.
125. Grant v. Houser, Nos. 10-805, 10-872, 10-1919, 2012 WL 519120, at *1 (E.D. La. Feb. 15, 2012).
126. Id.
127. Id.
128. Id
129. Id
130. Id
131. Id
132. Id.
133. Id
134. Id
135. Id at *2.
136. Id. (citations omitted).
137. Id.
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conditions of mind of a person may be averred generally.""' The court opined
that, based on the instant complaint, the plaintiffs claims that were not based
on the '34 Act were still based in fraud. 39

The district court explained that,

in an effort to curb ... abuse of federal securities law by private plaintiffs,
Congress enacted the Private Securities Litigation Reform Act of 1995
(PSLRA). The PSLRA enhanced the Rule 9(b) threshold in regards to the
particularity requirement for allegations pertaining to misleading statements
and omissions: "[T]he complaint shall specify each statement alleged to
have been misleading, the reason or reasons why the statement is
misleading, and, if an allegation regarding the statement or omission is
made on information and belief, the complaint shall state with particularity
all facts on which that belief is formed."140

The PSLRA further requires the same particularity for the required state of
mind.14 1 The U.S. Supreme Court has explained that "an inference of scienter
must be more than merely plausible or reasonable-it must be cogent and at
least as compelling as any opposing inference of nonfraudulent intent." 4 2 The
particularity requirement "provides defendants with fair notice of the plaintiffs'
claims, protects defendants from harm to their reputation and goodwill, reduces
the number of strike suits, and prevents plaintiffs from filing baseless claims
and then attempting to discover unknown wrongs." 4 3 In the instant case, the
defendants averred that the complaint failed to meet the heightened pleading
requirements of Rule 9(b) and the PSLRA.'"

The district court considered first if the complaint should survive a motion
to dismiss; the plaintiff had alleged violations of the '34 Act when whether the
investment involved constituted a security was not clear.14 5 The complaint
alleged that the exact nature of the investment was unknown because no
documentation was provided for the investment.146 The district court noted that
it "need not determine whether a certain investment is a security based on what
a plaintiff has stated in a complaint at this stage" and said that the complaint
"will be put to the appropriate tests and standards of a securities fraud
claim."l 47 The district court held that it was satisfied that the complaint was

138. Id. (quoting FED. R. Civ. P. 9(b)).
139. Id.
140. Id. (alterations in original) (citation omitted) (quoting 15 U.S.C. § 78u-4(b)(1) (2010)).
141. Id. (quoting § 78u-4(b)(2)).
142. Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308,314 (2007); Grant, 2012 WL 519120, at

*2.
143. Grant, 2012 WL 519120, at *2.
144. Id. at *3.
145. Id
146. Id.
147. Id.
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"well focused and withst[ood] the frequent concern of frivolousness in
securities fraud cases." 4 8

Next, the court explained that it would permit the plaintiff to proceed on
the '34-Act claim, "given the malleable definition of what constitutes a
'security."'l 4 9 The '34 Act defines "security" to include the following:

any note, stock, treasury stock, security future, bond, debenture, certificate of
interest or participation in any profit-sharing agreement or. . . transferable
share, investment contract . . .or in general, any instrument commonly known
as a "security"; or any certificate of interest or participation in, temporary or
interim certificate for, receipt for, or warrant or right to subscribe to or
purchase, any of the foregoing; but shall not include currency or any note,
draft, bill of exchange, or banker's acceptance which has a maturity at the
time of issuance of not exceeding nine months, exclusive of days of grace, or
any renewal thereof the maturity of which is likewise limited. 50

The trial court stated that the plaintiff should not be blocked from pleading
under the '34 Act.' 5

1 "This is particularly true where someone acting in an
advisement capacity could thereby shield themselves from violations of the
Securities Exchange Act by providing vague representations or as little
documentation as possible regarding the transaction at issue."l52 The court
further found that the plaintiff pled with sufficient particularity to allow the
defendants to adequately respond. 5 3

The district court then turned to the cause of action under § 10(b), which
prohibits

any person, directly or indirectly, by the use of any means or instrumentality
of interstate commerce or of the mails, or of any facility of any national
securities exchange . . . [t]o use or employ, in connection with the purchase or
sale of any security . .. any manipulative or deceptive device or contrivance
in contravention of such rules and regulations as the Commission may
prescribe as necessary or appropriate in the public interest or for the
protection of investors. 154

Pursuant to this section, the SEC promulgated Rule I Ob-5, which makes it
unlawful

(a) [t]o employ any device, scheme, or artifice to defraud,
(b) [tlo make any untrue statement of a material fact or to omit to state a

148. Id.
149. Id.
150. Id. at *4 (alterations in original) (quoting 15 U.S.C. § 78c(a)(10) (2010)).
151. Id.
152. Id.
153. Id.
154. Id (alterations in original) (quoting 15 U.S.C. § 78j(b) (2010)).
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material fact necessary in order to make the statements made, in the light of
the circumstances under which they were made, not misleading, or
(c) [t]o engage in any act, practice, or course of business which operates or
would operate as a fraud or deceit upon any person,
in connection with the purchase or sale of any security. 55

In a § 10(b) private action, a plaintiff must prove the following: (i) a material
misrepresentation or omission by the defendant; (ii) scienter; (iii) a connection
between such misrepresentation or omission and the purchase or sale of a
security; (iv) reliance; (v) economic loss; and (vi) loss causation.'56  To
establish proper causation under § 10(b), a plaintiff must allege both transaction
causation and loss causation.s15 "Transaction causation is the reliance element
in the transaction to purchase the security. Loss causation is the 'casual
connection between the material misrepresentation and the loss...."

In the instant case, the defendants argued that the plaintiff failed to
sufficiently plead, under Rule 9(b) or the PSLRA, that the individual defendant
acted with the requisite scienter. 15 9 Defendants also contended that the plaintiff
failed to adequately plead loss causation.160 The district court determined that
the plaintiff had sufficiently pled the time, place, and contents of the false
representations and who made those representations.16' The court further found
that the complaint properly pled scienter.162 The court explained that "[t]he
Fifth Circuit defines scienter as an 'intent to deceive, manipulate, or defraud or
that severe recklessness in which the danger of misleading buyers or sellers is
either known to the defendant or is so obvious that the defendant must have
been aware of it.',,' 63 After reviewing the specifics of the complaint and
viewing it in the light most favorable to the plaintiff, the trial court found that
the plaintiff sufficiently pled that the defendant acted with the requisite scienter
under the '34 Act. 1

The district court further found that the plaintiff sufficiently pled
transaction causation.'65 The complaint asserted that the plaintiff relied on the
defendant's representations or omissions to invest and would not have done so
had he known the truth.'66 In addition, the court found the plaintiff sufficiently
pled loss causation.167 After addressing the claims specific to Louisiana

155. Id (quoting 17 C.F.R. § 240.1Ob-5 (2012)).
156. Id. (citing Affco Invs. 2001, L.L.C. v. Proskauer Rose, L.L.P., 625 F.3d 185, 192 (5th Cir.2010)).
157. Id. (citing Dura Pharm., Inc. v. Broudo, 544 U.S. 336, 341-42 (2005)).
158. Id. at *5 (alteration in original) (citation omitted) (quoting Dura Pharm., 544 U.S. at 341-42).
159. Id. at *6.
160. Id.
161. Id.
162. Id.
163. Id. (quoting R2 Invs. LDC v. Phillips, 401 F.3d 638, 643 (5th Cir. 2005)).
164. Id.
165. Id. at *7.
166. Id.
167. Id.
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statutes, the district court ultimately denied the defendant's motion to
dismiss. 168

3. LHC Nashua Partnership, Ltd. v. PDNED Sagamore Nashua, L.L.C.169

With a panel comprising Circuit Judges W. Eugene Davis, Edward C.
Prado, and Priscilla Owen, the Fifth Circuit Court of Appeals heard an appeal
concerning a purchase-and-sale agreement.170 The litigation arose out of a
contract between the parties in which the defendant agreed to transfer its rights
to buy a shopping mall property from a third party to the plaintiff.'71 The
plaintiff alleged that, based on representations made by the defendant, the
plaintiff expected to be able to lease the property to a specific home-
improvement store.' 7 2 The store then refused to enter into a lease and instead
purchased the property from the defendant.173

The plaintiff brought a breach of contract suit against the defendant and
asserted claims for promissory estoppel and negligent and fraudulent
misrepresentation.174 The plaintiff argued that the defendant had breached its
promise to deliver the property and the lease.17 5 The defendant argued that the
purchase-and-sale agreement required the production of a signed lease as a
"condition[] to closing., 76 Determining that the lease was a condition
precedent to the parties' performance, the district court granted the defendant's
motion for judgment as a matter of law on the breach of contract claim due to
the failure of this condition to occur.'7 7 The trial court denied the defendant's
motion with respect to the promissory estoppel and misrepresentation claims,
both of which were submitted to the jury.7 8 The jury found the defendant
liable on these claims, and the district court denied the defendant's subsequent
motion for judgment as a matter of law and motion for new trial.' 79 The trial
court entered judgment on the verdict, and this appeal followed. 80

The Fifth Circuit Court of Appeals first addressed the defendant's choice
of law argument.' 8' The defendant argued that the trial court erred in applying
New Hampshire law rather than Texas law to the plaintiffs claims.1 82 The

168. Id. at *9.
169. LHC Nashua P'ship, Ltd. v. PDNED Sagamore Nashua, L.L.C., 659 F.3d 450 (5th Cir. Sept. 2011).
170. Id at 453.
171. Id.
172. Id.
173. Id.
174. Id. at 455.
175. Id
176. Id.
177. Id
178. Id.
179. Id. at 455-56.
180. Id.
181. Id at 456.
182. Id.
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circuit court stated that, in a review of a choice of law question, it applies the
forum state's law.183 The court explained that under Texas's conflict rules, the
court need not decide which state law governs if the conclusions would be the
same under each.184 After a review of each state's law, the circuit court
determined that there were no material differences between New Hampshire
and Texas law, and thus, it did not need to resolve the choice of law question.'85

The circuit court then addressed the promissory estoppel claim.' 86 The
defendant argued that the plaintiff s promissory estoppel claim failed because it
was based on the same subject matter as its unsuccessful breach of contract
claim.'87  The court opined that promissory estoppel seeks to "impute
contractual stature based upon an underlying promise, and to provide a remedy
to the party who detrimentally relies on the promise."' 8 8 Applying the same
New Hampshire law applied by the district court for convenience, the Fifth
Circuit explained that the application of promissory estoppel is appropriate only
in the absence of an express agreement.' 89 The court noted that this basic rule
barred the plaintiffs promissory estoppel claim because the purchase-and-sale
agreement was a binding and enforceable contract and expressly governed the
transaction.190 The district court held that the defendant did not breach the
agreement because the condition precedent did not occur, relieving both parties
of their obligations to perform.191 Accordingly, the circuit court concluded that
the purchase-and-sale agreement precluded the plaintiff's "promissory estoppel
claim because the agreement itself controlled the extent of [the defendant's]
binding promises with regard to the purchase and sale of the property." 9 2

Next, the Fifth Circuit addressed the negligent and fraudulent
misrepresentation claims.193 The court explained that to establish fraud, a
plaintiff must show that "the defendant made a representation with knowledge
of its falsity or with conscious indifference to its truth [and] with the intention"
that another party will rely on it.19 4 To prove negligent misrepresentation, "a
plaintiff must show 'a negligent misrepresentation of a material fact by the
defendant,"' as well as justifiable reliance by the plaintiff.195 The court noted
that Texas law establishes essentially the same elements, with the additional

183. Id.
184. Id. (citing SAVA Gumarska in Kemijska Industria D.D. v. Advanced Polymer Scis., Inc., 128

S.W.3d 304, 314 (Tex. App.-Dallas 2004, no pet.)).
185. Id. at 457.
186. Id.
187. Id.
188. Id. (quoting Great Lakes Aircraft Co. v. City of Claremont, 608 A.2d 840, 853 (N.H. 1992))

(internal quotation marks omitted).
189. Id.
190. Id.
191. Id. at 457-58.
192. Id. at 458.
193. Id
194. Id. (quoting Snierson v. Scruton, 761 A.2d 1046, 1049 (N.H. 2000)).
195. Id. (quoting Snierson, 761 A.2d at 1049-50).
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requirements that the misrepresentation be made in the course of business and
that the plaintiff suffer pecuniary loss. 196

The plaintiff alleged that it was induced to enter into the agreement and to
take several related actions based on the defendant's misrepresentations.197 The
court reviewed the information presented to the jury, and, giving deference to
the jury's verdict and making all reasonable inferences in favor of the plaintiff,
it was persuaded that the jury was entitled to find that the plaintiff justifiably
relied on the defendant's misrepresentations. 19 8 The circuit court also
considered the agreement's merger clause as well as the defendant's ratification
argument.'99 The court rejected both and, in sum, concluded that the district
court did not err when it denied the defendant's motion to dismiss the
plaintiff's misrepresentation claims as a matter of law.200 Further, the circuit
court opined that the evidence at trial was sufficient to support the finding that
the defendant was liable for such misrepresentations. 20 1 Thus, the Fifth Circuit
Court of Appeals vacated the judgment of the district court on the promissory
estoppel claim, affirmed the judgment on the misrepresentation claims, and
remanded the case for entry of judgment consistent with its opinion.202

D. Fraud-Bohnsack v. Varco, L.P. 20 3

With a panel comprising Chief Judge Edith Jones and Circuit Judges Carl
E. Stewart and Leslie H. Southwick, the Fifth Circuit Court of Appeals
considered an appeal from an award of compensatory damages for fraud and
misappropriation of trade secrets. 2 04 The plaintiff invented a machine, and he
and the defendant company negotiated for several years over the right to
manufacture it.2 05 The defendant opted to stop the discussions, and the plaintiff
sued for fraud and misappropriation of trade secrets.206 A jury found for the
plaintiff on both claims and awarded compensatory damages.207

The Fifth Circuit Court of Appeals began with a detailed review of the
facts, which are not relevant to the discussion of the applicable law at interest
here.2 08 The court then explained that, in Texas, a plaintiff alleging fraud must
prove the following: "a material misrepresentation, which was false, and which
was either known to be false when made or was asserted without knowledge of

196. Id.
197. Id.
198. Id at 459.
199. Id. at 460.
200. Id.
201. Id.
202. Id. at 465.
203. Bohnsack v. Varco, L.P., 668 F.3d 262 (5th Cir. Jan. 2012).
204. Id. at 266.
205. Id.
206. Id.
207. Id. at 260-67.
208. Id. at 266-72.
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its truth, which was intended to be acted upon, which was relied upon, and
which caused injury."2 09 The plaintiff argued that the fraud verdict found
support in two related, but distinct, legal theories supported by the same
misrepresentations.2 10 The plaintiffs first theory was common law fraud.2 1 1

Under this theory, the plaintiff argued that the misrepresentations induced him
to spend years developing his machine with the defendant-to the exclusion of

212other business opportunities.22 The plaintiff contended that this theory allowed
him to recover damages based on the value of the machine because, without the
misrepresentations, he could have profited from his invention in other ways. 2 13

The second theory was fraudulent inducement, which requires the plaintiff and
the defendant to have entered into an enforceable contract.214 The plaintiff
asserted that he was fraudulently induced into a contract with the defendant
because of the misrepresentations.2 15 Under this theory, the plaintiff contended
that he was "entitled to benefit-of-the-bargain damages in the amount of the
value of the contract." 216

The defendant's challenge of the district court's denial of judgment as a
matter of law on the fraud claim concerned both theories discussed above.2 17

Regarding common law fraud, the defendant asserted that the plaintiff did not
introduce sufficient evidence to show detrimental reliance or causation, both of
which are required to prove common law fraud.218 The defendant further
alleged that the benefit-of-the-bargain damages the plaintiff sought were not
available under Texas law for a common law fraud claim. 2 19 The defendant
also argued that the plaintiff did not satisfy the elements of fraudulent
inducement because the misrepresentations did not induce the plaintiff to enter
into an agreement with the defendant. 22 0 Finally, the defendant asserted that it
was not responsible for the alleged misrepresentations made by an employee.22 1

The circuit court began by considering the defendant's final argument.222

"Employers are vicariously liable for the torts of employees that are 'committed
in the course and scope of their employment.',, 22 3 An employee acts within
such scope while performing tasks assigned by the employer or engaging in

209. Id at 272 (quoting Sears, Roebuck& Co. v. Meadows, 877 S.W.2d 281, 282 (Tex. 1994)) (internal
quotation marks omitted).

210. Id
211. Id.
212. Id
213. Id
214. Id. at 272-73.
215. Id at 273.
216. Id
217. Id
218. Id
219. Id
220. Id.
221. Id.
222. Id.
223. Id. (quoting Medina v. Herrera, 927 S.W.2d 597, 601 (Tex. 1996)).
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conduct subject to control by the employer.224 The circuit court determined
that, in the instant case, the jury could have found that the employee was
performing work assigned by the defendant and was subject to the defendant's
control.2 25 Thus, the Fifth Circuit rejected the defendant's argument that the
trial court erred by failing to enter judgment as a matter of law regarding the
respondeat superior theory of liability.2 2 6

The court of appeals then turned to the arguments made by the defendant
regarding common law fraud.227 The court first considered the argument that
the plaintiff did not prove that he relied on the misrepresentations at issue.2 2 8

For fraud to be present, the defendant's misrepresentations must have induced
the plaintiff to take particular action.229 It is not necessary for the statements to
be the only inducement, but they must have been a material factor in inducing
the plaintiffs actions. 230  The circuit court concluded that the evidence
presented was sufficient for a reasonable jury to conclude that the defendant's
misrepresentations were a material factor in the plaintiffs decision to work with
the defendant to the exclusion of other business opportunities and, thus,
sufficient to prove inducement.23 1

Next, the circuit court examined the assertion that the plaintiff did not
prove that any injury resulted from his reliance on the misrepresentations.23 2

Pursuant to Texas law, to recover for fraud, a plaintiff must show that he was
injured as a result of his reliance on a misrepresentation.233 The court opined
that, taking the facts in the light most favorable to the verdict, the jury had
sufficient evidence to conclude that the plaintiff was injured by his reliance on
the defendant's misrepresentations. 2 34 "Under Texas law, lost profits are a
cognizable injury."2 35 Thus, the district court did not err on this ground when it
denied the motion for judgment as a matter of law. 2 36

The circuit court then looked at the contention that the plaintiff s common
law fraud theory could not support the compensatory damages awarded.237 The
defendant argued that the damages awarded reflected benefit-of-the-bargain
damages, which can only be awarded if the plaintiff has proven he was
fraudulently induced into a contract.2 38 The Fifth Circuit provided a brief

224. Id. (citing RESTATEMENT (THIRD) OF AGENCY § 7.07(2) (2012)).
225. Id. at 273-74.
226. Id at 274.
227. Id.
228. Id.
229. Id.
230. Id.
231. Id.
232. Id.
233. Id. (citing Sears, Roebuck & Co. v. Meadows, 877 S.W.2d 281, 282 (Tex. 1994)).
234. Id. at 275.
235. Id.
236. Id.
237. Id.
238. Id.
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review of allowable damages under Texas law. 23 9 There are three kinds of
damages allowed for fraud: (i) out of pocket; (ii) consequential; and
(iii) benefit-of-the-bargain. 24 0 Out-of-pocket damages allow for recovery of the
actual injury suffered, "measured [as] the difference between the value of that
which [the plaintiff] has parted with, and the value of that which he has
received." 24 1 Consequential damages allow for the recovery of foreseeable
damages that are traceable to and resulting from the fraud.2 42 Benefit-of-the-
bargain damages "evaluate the difference between the value that was
represented and the value actually received." 2 4 3 The court explained that the
situations in which benefit-of-the-bargains damages can be awarded are
limited.244 The absence of an enforceable contract will prevent such a damage
award.245 The circuit court examined the jury instructions and noted that they
only supported damages for injuries that depended on the plaintiff having
entered into a contract with the defendant.24 6 Therefore, consequential damages
were not available to the plaintiff because they were not permitted by the jury

247instructions-to which there was no objection. To determine whether the
benefit-of-the-bargain award could stand, the circuit court was required to
determine if the plaintiff proved a claim for fraudulent inducement.248

The defendant provided two arguments against the plaintiffs fraudulent
inducement claim.24 9 First, the defendant alleged that the plaintiff did not rely
on any misrepresentations when it entered into the agreement and, second, that
there was no enforceable agreement between the parties.2 50 The circuit court
explained that fraudulent inducement is a special kind of fraud that requires the
existence of a contract-the elements of fraud must be established as related to
the agreement at issue. 2 5 1 The plaintiff must show that he would not have

252entered into the contract but for the misrepresentation. In Texas, the plaintiff
must show that he was induced to enter into an actual contract, not just

253contractual negotiations. In the instant case, the plaintiff did not introduce
any evidence supporting the contention that the misrepresentations were even a

239. Id.
240. Id.
241. Id (quoting Formosa Plastics Corp. USA v. Presidio Eng'rs & Contractors, Inc., 960 S.W.2d 41,49

(Tex. 1998)) (internal quotation marks omitted).
242. Id
243. Id. (quoting Baylor Univ. v. Sonnichsen, 221 S.W.3d 632, 636 (Tex. 2007) (per curiam)) (internal

quotation marks omitted).
244. Id
245. Id.
246. Id. at 276.
247. Id.
248. Id. at 277.
249. Id.
250. Id.
251. Id
252. Id.
253. Id at 277-78.
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factor in his decision to enter into a contract with the defendant.2 54 Further, the
plaintiff failed to show that the defendant entered into the contract without
intending to fully perform.5 The Fifth Circuit concluded that the plaintiff did
not prove a claim for fraudulent inducement because there was an absence of
evidence showing fraudulent inducement and the plaintiffs action sounded in
contract, not tort.256 The circuit court held that the district court erred in
denying the defendant's motion for judgment as a matter of law on the damages
award based on the fraud verdict.257

The circuit court also addressed the defendant's contention that the district
court erred in denying judgment as a matter of law on the claim for
misappropriation of trade secrets.258 The elements for misappropriation of trade
secrets are as follows: "(1) existence of a trade secret; (2) breach of a
confidential relationship or [the] improper discovery of the trade secret; (3) use
of the trade secret; and (4) damages." 259 The defendant asserted that the
plaintiff proved neither use nor damages.260

The circuit court noted that it relied on a broad definition of "use" and
that, under such definition, a reasonable jury could have found that the
defendant exploited the plaintiffs idea in a way that was likely to result in
injury to the plaintiff or enrichment of the defendant. 2 6 1 Thus, the court
determined that the jury had sufficient evidence that the defendant's actions
constituted use.262

Turning to the damages issue, the court noted that damages can take
several forms in a misappropriation case: "(1) the defendant's actual profits
from the use of the secret; (2) the value that a reasonably prudent investor
would have paid for the trade secret; (3) the development costs the defendant
avoided incurring through misappropriation; and (4) a reasonable royalty." 2 63

The court of appeals concluded that the plaintiff had sufficiently proved his
misappropriation damages. 2 64 The court explained that a precise damages
amount is not required and that uncertainty should not preclude recovery.265 "A
jury need only have sufficient evidence to determine the value a reasonably
prudent investor would pay for the trade secret." 2 66 Therefore, the district court

254. Id at 278.
255. Id
256. Id.
257. Id. at 279.
258. Id.
259. Id. (quoting Trilogy Software, Inc. v. Callidus Software, Inc., 143 S.W.3d 452, 463 (Tex. App.-

Austin 2004, pet. denied)) (internal quotation marks omitted).
260. Id.
261. Id.
262. Id at 280.
263. Id. (citations omitted) (quoting Elcor Chem. Corp. v. Agri-Sul, Inc., 494 S.W.2d 204, 214 (Tex. Civ.

App.-Dallas 1973, writ ref d n.r.e.)) (internal quotation marks omitted).
264. Id.
265. Id
266. Id.
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did not err when it denied the defendant's motion on the claim of
misappropriation of trade secrets.2 67

In sum, the Fifth Circuit Court of Appeals affirmed the jury award of
compensatory damages for misappropriation but reversed the award for
compensatory damages on the fraud claim and rendered a take nothing

268judgment.

E. Select Business Litigation Causes ofAction Chart

CA4USE OF
ACION ELEMENTS STATUTE OF LIMITATIONS

Breach of Contract 1. Existence of contract; Four years. 270

2. Plaintiff performed or tendered
performance;

3. Material breach;
4. Causation; and
5. Damages.269

Business 1. Publication of disparaging words Two years.272

Disparagement by the defendant about the An action accrues on the date
plaintiff's economic interests; the defamatory matter is either

2. Falsity; published or spoken.273

3. Publication with malice; The Discovery Rule may apply
4. Publication without privilege; and when the nature of the
5. Publication caused special plaintiff's injury is inherently

damages. 22  undiscoverable and the
evidence objectively verifies
the injury.

74

Civil Conspiracy I . "[TTwo or more persons;" Five years. 276

2. "[AmA object to be accomplished;"
3. "[A] meeting of minds on the

object or course ofpaction;"
4. "[O]ne or more unlawful, overe

acts; and"
5. "[Dpamages as the proximate thresut.y

275

267. Id
268. Idat28l.
269. See, e.g., Pegram v. Honeywell, Inc., 361 F.3d 272, 288 (5th Cir. 2004) (citing Runge v. Raytheon

E-Systerns, Inc., 57 S.W.3d 562, 565 (Tex. App.-Waco 200 1, no pet.)).
270. TEX. Bus. & COM. CODE ANN. § 2.725(a) (West 2009).
27 1. See, e.g., Hurlbut v. Gulf AtI. Life Ins. Co., 749 S.W.2d 762, 766 (Tex. 1987); see also Taquino v.

Teledyne Monarch Rubber, 893 F.2d 1488, 1501 (5th Cir. 1990) (enumerating the elements of business
disparagement).

272. See, e.g., Dickson Const., Inc. v. Fid. & Deposit Co. of Md., 960 S.W.2d 845, 849-50 (Tex. App.-
Texarkana 1997, no pet.), superseded by statute on other grounds, TEX. CIV. PRAC. & REM. CODE ANN.
§ 16.004 (West 2007), as recognized in Rice v. Louis A. Williams & Assocs., Inc., 86 S.W.3d 329, 334 (Tex.
App.-Texarkana 2002, pet. denied).

273. Seeidat3851.
274. See id at 850.
275. Murray v. Earle, 405 F.3d 278, 293 (5th Cir. 2005) (quoting Massey v. Armnco Steel Co., 652 S.W.2d

932, 934 (Tex. 1983)); see also Apani Sw., Inc. v. Coca-Cola Enters., Inc., 300 F.3d 620,637(5th Cir. 2002)
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(stating that "civil conspiracy requires specific intent" (quoting Triplex Commc'ns, Inc. v. Riley, 900 S.W2d
716, 719 (Tex. 1995)) (internal quotation marks omitted)).

276. See generally 18 U.S.C. § 3282 (2006) (providing a general statute of limitation for offenses that are
not classified as capital offenses).

277. See TEX. BUS. & COM. CODE ANN. § 17.50(a) (West 2005).
278. See id. § 17.46(b)(1) (West 2007).
279. Id § 17.565.
280. See id.
281. See, e.g., Exxon Corp. v. Emerald Oil & Gas Co., 348 S.W.3d 194, 217 (Tex. 2011); W. PAGE

KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS 728 (5th ed. 1984).

282. See, e.g., Procter & Gamble Co. v. Amway Corp., 242 F.3d 539, 566 (5th Cir. 2001).
283. See Jackson v. Speer, 974 F.2d 676, 679 (5th Cir. 1992) (citing Quinn v. Press, 140 S.W.2d 438,440

(Tex. 1940), superseded by statute as stated in Williams v. Khalaf, 802 S.W.2d 651, 657 (Tex. 1990)).
284. See, e.g., ABC Arbitrage Plaintiffs Grp. v. Tehuruk, 291 F.3d 336,349 (5th Cir. 2002); Williams v.

WMX Techs., Inc., 112 F.3d 175, 177 (5th Cir. 1997) (citing Cyrakv. Lemon, 919 F.2d 320, 325 (5th Cir.
1990)); Phillips Petrol. Co. v. Daniel Motor Co., 149 S.W.2d 979, 987 (Tex. Civ. App.-Eastland 1941, writ
dism'd).

285. See, e.g., Procter & Gamble Co., 242 F.3d at 566 (citing Jackson, 974 F.2d at 679).
286. See, e.g., id.
287. Lanham Act, 15 U.S.C. § 1125(a) (2006).
288. See, e.g., Proctor & Gamble Co., 242 F.3d at 566; Jackson, 974 F.2d at 679.

CAUSE OF ELEMENTS STATUTE OF LIMITATIONS

Deceptive Trade 1. Plaintiff is a consumer; TWO years.279

Practices Act 2. Defendant is engaged in false, Discovery Rule applicable. 280

misleading, or deceptive acts; and
3. These acts constituted a producing

cause of the consumer's damages
to the consumer's detriment.277

4. Certain acts are per se false,
misleading, or deceptive-the
most pertinent being "passing off
goods or services as those of
another."27

8

Fraud I. A material misrepresentation; Four years.2 82

2. Which is false; Discovery Rule applicable.283

3. And which was either known to be
false when made or was asserted
without knowledge of its truth;

4. Which was intended to be acted
upon;

5. Which was relied upon; and
6. Which caused injury.281

Fraud by Omission I. A material omission when there Four years.285

was a duty to speak; Discovery Rule applicable. 286

2. Which was intended to be acted
upon;

3. Which was relied upon; and
4. Which caused injury.284

Lanham Act § 43(a) 1. Commercial advertisement that is Four years (borrows from
false; or Texas's fraud-limitations

2. Commercial advertisement that is period). 288

likely to mislead or confuse
consumers.

287
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CAUSE OF 2
AC70N F LEMENTS STATUTE OF LIMITATIONS

Negligent I. The defendant provides Two years. 290

Misrepresentation information in the course of the Discovery Rule may be
defendant's business or in a applicable.29'
transaction in which the defendant
has a pecuniary interest;

2. The information supplied is false;
3. The defendant does not exercise

reasonable care or competence in
obtaining or communicating the
information;

4. The plaintiff justifiably relies on
the information; and

5. The plaintiff suffers damages
proximately caused by the
reliance.2 89

Robinson-Patman Illegal "for any person engaged in Four years. 294

Anti-Discrimination commerce . .. to discriminate in price
Act between different purchasers of

commodities of like grade and quality"
when the effect is to lessen, destroy, or
prevent competition.292
Several exceptions to this prohibition
exist.29

Sherman Act I I. Existence of a contract or Four years. 296

conspiracy;
2. Affecting interstate commerce or

commerce with foreign nations;
and

3. That imposes a restraint on
trade.295

Sherman Act § 2 Two distinct claims: Four years.2 98

1. Monopolization-
a. Monopolizing conduct (willful

acquisition or maintenance of
monopoly power);

b. Coupled with monopoly power
in the relevant market.

2. Attempted Monopolization-
a. Anticompetitive conduct;
b. Intent to monopolize; and
c. Dangerous probability of

obtaining monopoly.
29 7

289. See, e.g., Geosearch, Inc. v. Howell Petrol. Corp., 819 F.2d 521, 524 (5th Cir 1987) (citing
RESTATEMENT (SECOND) OF TORTS § 552 (1977)).

290. See, e.g., Tex. Soil Recycling, Inc. v. Intercargo Ins. Co., 273 F.3d 644, 649 (5th Cir. 2001) (citing
TEX. Civ. PRAC. & REM. CODE ANN. § 16.003(a) (West 1997)).

291. Compare id. (citing S.V. v. R.V., 933 S.W.2d 1, 4 (Tex. 1996)) (applying the discovery rule to
negligent misrepresentation), with Kansa Reinsurance Co. v. Cong. Mortg. Corp. of Tex., 20 F.3d 1362, 1372
(5th Cir. 1994) (declining to apply the discovery rule to negligent misrepresentation).

292. Robinson-Patman Anti-Discrimination Act, 15 U.S.C. § 13(a) (2006).
293. See § 13(b)-(c).
294. See, e.g., id. § 15b.
295. Sherman Act § 1, 15 U.S.C. § 1 (2006).
296. See, e.g., Robinson-Patman Anti-Discrimination Act § 15b.
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CAUSE OF
CAUSIO ELEMENTS STATUTE OF LIMITATIONSACTION

Texas Free Examples of unlawful Four years after the cause of
Enterprise and practices: action has accrued or within
Antitrust Act of I. "Every contract, combination, or one year after the state-brought
1983 conspiracy in restraint of trade or action concludes, whichever is

commerce is unlawful."
2. "It is unlawful for any person to

monopolize, attempt to
monopolize, or conspire to
monopolize any part of trade or
commerce."

3. "It is unlawful for any person to
sell, lease, or contract for the sale
or lease of any goods, whether
patented or unpatented, for use,
consumption, or resale or to fix a
price for such use, consumption,
or resale or to discount from or
rebate upon such price, on the
condition, agreement, or
understanding that the purchaser
or lessee shall not use or deal in
the goods of a competitor. . . ."299

Tortious 1. Plaintiff had a valid contract; Two years. 302
Interference with 2. Defendant willfully and An action accrues when the
Existing Contract intentionally interfered with the defendant interferes with the

contract; contract and causes harm to the
3. Interference was a proximate cause plaintiff.3 13

of the plaintiff's injury; and The Discovery Rule may apply
4. Plaintiff incurred actual damages when the nature of the

or loss. 30' plaintiffs injury is inherently
undiscoverable and the
physical evidence objectively
verifies the injury."

Tortious 1. "[A] reasonable probability that the Two years.306

Interference with plaintiff would have entered into a An action accrues when the
Prospective [contractual] relationship;" defendant's interference with
Contract 2. "[An independently torious or existing negotiations, which are

unlawful act by the defendant that reasonably certain of producing
prevented the relationship from a contract, results in
occurring;" termination of negotiations and

3. "[T]he defendant did such act with harm to the plaintiff.307

a conscious desire to prevent the The Discovery Rule may apply
relationship from occurring or the when the nature of the
defendant knew the interference plaintiff's injury is inherently
was certain or substantially certain Iundiscoverable and the

297.
298.
299.
300.

Sherman Act § 2, 15 U.S.C. § 2 (2006).
Robinson-Patman Anti-Discrimination Act § 15b.
TEX. BUS. & COM. CODE ANN. § 15.05 (West 2002).
Id. § 15.25.

301. See, e.g., Stewart Glass & Mirror, Inc. v. U.S. Auto Glass Disc. Ctrs., Inc., 200 F.3d 307, 316 (5th
Cir. 2000); Johnson v. Hosp. Corp. ofAm., 95 F.3d 383, 394 (5th Cir. 1996) (citing Victoria Bank & Trust Co.
v. Brady, 811 S.W.2d 931, 939 (Tex. 1991)).

302. See, e.g., Jackson v. W. Telemarketing Corp. Outbound, 245 F.3d 518, 523 (5th Cir. 2001).
303. Id. at 523-24.
304. Id. at 524.
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306. See, e.g., Snell v. Sepulveda, 75 S.W.3d 142, 143 (Tex. App.-San Antonio 2002, no pet.); Tex. Oil
Co. v. Tenneco, Inc., 917 S.W.2d 826, 832 (Tex. App.-Houston [14th Dist.] 1994), rev'don other grounds
sub nom. Morgan Stanley & Co. v. Tex. Oil Co., 958 S.W.2d 178 (Tex. 1997).

307. See Hill v. Heritage Res., Inc., 964 S.W.2d 89, 116 (Tex. App.-El Paso 1997, pet. denied).
305. E.g., Baty v. Protech Ins. Agency, 63 S.W.3d 814 (Tex. App.-Houston [14th Dist.] 2001, pet.

denied) (citing Ash v. Hack Branch Distrib. Co., 54 S.W.3d 401, 413-15 (Tex. App.-Waco 2001, pet.
denied); Braford v. Vento, 48 S.W.3d 749, 757 (Tex. 2001); and Wal-Mart Stores, Inc. v. Sturges, 52 S.W.3d
711, 713 (Tex. 2001)).

308. See, e.g., Varel Mfg. Co. v. Acetylene Oxygen Co., 990 S.W.2d 486, 498 (Tex. App.-Corpus
Christi 1999, no pet.); Hofland v. Elgin-Butler Brick Co., 834 S.W.2d 409, 414 (Tex. App-Corpus Christi
1992, no writ).

309. See, e.g., Inwood Labs., Inc. v. Ives Labs., Inc., 456 U.S. 844, 861 n.2 (1982) (White, J.,
concurring).

310. See, e.g., Daboub v. Gibbons, 42 F.3d 285, 290 (5th Cir. 1995) (citing TEX. Clv. PRAC. & REM.
CODE ANN. § 16.003 (West 2002)); Coastal Distrib. Co. v. NGK Spark Plug Co., 779 F.2d 1033, 1037 n.5
(5th Cir. 1986); J.M. Huber Corp. v. Positive Action Tool of Ohio Co., 879 F. Supp. 705, 708 (S.D. Tex.
1995).
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to occur as a result of his conduct; evidence objectively verifies
and" the injury.30 s

4. "[T]he plaintiff suffered actual
harm or damage as a result of the
defendant's interference."

305

Unfair Competition Violation of the Lanham Act Two years.310

(Common Law) automatically provides a cause of
action.3o9


