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INTRODUCTION

Texas law is murky, to say the least, on the question of whether
a plaintiff can recover under a "tort" theory (rather than merely a
"contract" theory) for economic consequences of negligence during
a defendant's performance (or non performance) of contractual obligations. This issue has important practical consequences, such as
whether a plaintiff can recover punitive damages in a dispute with a
contracting partner or can recover in the absence of contractual
privity.' This issue also has important theoretical consequences for
understanding the intersection of tort law and contract law. The
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1. For example, can a subcontractor on a construction project recover for economic loss
caused by a delay due to the project manager's negligence in performing its contract obligations
to the general contractor? See, e.g., Bernard Johnson, Inc. v. Continental Constructors, Inc.,
630 S.W.2d 365 (rex. App.-Austin 1982, writ ref'd n.r.e.); infra text and accompanying

notes 200-14.
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purpose of this article is to make some sense out of this confusing
body of Texas law.
The confusion is created by three lines of cases. The first line
precludes recovery of pure economic loss in negligence and strict
products liability actions. 2 Pure economic loss is loss that is not itself
a consequence of personal injury or property damage. The second
line holds that because mere breach of contract is not ipso facto a
tort, a plaintiff cannot recover punitive damages even if the breach

is intentional. 3 The third line, beginning with Montgomery Ward &
Co. v. Scharrenbeck,4 states that every party to a contract has a

common-law duty to perform with reasonable5 care, the breach of
which is a tort as well as a breach of contract.

2. See, e.g., Southwestern Bell Tel. Co. v. DeLanney, 809 S.W.2d 493 (Tex. 1991); Jim
Walter Homes, Inc. v. Reed, 711 S.W.2d 617 (Tex. 1986); Mid Continent Aircraft Corp. v.
Curry County Spraying Serv., Inc., 572 S.W.2d 308 (Tex. 1978). See also East River S.S.
Corp. v. Transamerica Delaval Inc., 476 U.S. 858 (1986); Robins Dry Dock & Repair Co. v.
Flint, 275 U.S. 303 (1927); Louisiana ex rel. Guste v. M/V Testbank, 752 F.2d 1019 (5th Cir.
1985) cert. denied sub nom. White v. M/V Testbank, 477 U.S. 903 (1986); Seely v. White
Motor Co., 403 P.2d 145 (Cal. 1965).
3. See International Bank, N.A. v. Morales, 736 S.W.2d 622, 624 (Tex. 1987); Bellefonte
Underwriters Ins. Co. v. Brown, 704 S.W.2d 742, 745 (Tex. 1986); Texas Nat'l Bank v.
Karnes, 717 S.W.2d 901, 903 (Tex. 1986); Amoco Prod. Co. v. Alexander, 622 S.W.2d 563,
571 (Tex. 1981); A.L. Carter Lumber Co. v. Saide, 168 S.W.2d 629, 631 (Tex. 1943); Adolph
Coors Co. v. Rodriguez, 780 S.W.2d 477, 481-82 (Tex. App.-Corpus Christi 1989, writ
denied); Lone Star Steel Co. v. Scott, 759 S.W.2d 144, 156 (Tex. App.-Texarkana 1988, writ
denied); Adams v. Big Three Indus., Inc., 549 S.W.2d 411, 415-16 (rex. Civ. App.-Beaumont
L. REv.
1977, writ ref'd n.r.e.). See generally O.W. Holmes, The Path of the Law, 10 Hv.
457, 462 (1897) (noting that in contract law nothing more than damages is owed when a
breach occurs). One basis for this rule is that it is sometimes efficient for a party to breach
a contract. See Mark Pennington, Punitive Damagesfor Breach of Contract: A Core Sample
from the Decisions of the Last Ten Years, 42 ARK. L. REv. 31 (1989) (discussing the trend
toward applying punitive damages in contract disputes); Robert L. Rabin, Tort Recovery for
Negligently Inflicted Economic Loss: A Reassessment, 37 STA. L. REv. 1513 (1985) (submitting
that certain types of economic issues can come within the realm of tort liability); John A.
Sebert, Jr., Punitive and Non-PecuniaryDamages in Actions Based Upon Contract: Toward
Achieving the Objective of Full Compensation, 33 UCLA L. REv. 1565 (1986) (discussing the
awarding of punitive and non pecuniary contract damages, and the trend toward allowing
punitive damages); Timothy J. Sullivan, PunitiveDamages in the Law of Contract: The Reality
and the Illusion of Legal Change, 61 MINN. L. REv. 207 (1977) (noting a trend toward
awarding punitive damages in contract cases).
4. 204 S.W.2d 508 (Tex. 1947).
5. See, e.g., Coulsen v. Lake L.B.J. Mun. Dist., 734 S.W.2d 649, 651 (rex. 1987); 204
S.W.2d at 510; Texas Power & Light Co. v. Barnhill, 639 S.W.2d 331, 336 (Tex. App.Texarkana 1982, writ ref'd n.r.e.); Compton v. Polonski, 567 S.W.2d 835, 839 (Tex. Civ.
App.-Corpus Christi 1978, no writ); Coastal Const. Co. v. Tex-Kote, Inc., 571 S.W.2d 400,
405 (Tex. Civ. App.-Waco 1978, writ ref'd n.r.e.); New Trends Inc. v. Stafford-Lowden
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Scharrenbeck and its progeny are potentially at odds with the
6
traditional rule that intentional breach of contract is not a tort. If
intentional breach of contract is not a tort, it seems odd that breach
of an implied contract provision to perform the contract with reasonable care could constitute a tort.7 Moreover, in many run-of-themill contract cases, the breach can be traced to negligence, such as
negligent production scheduling as a cause of failure to deliver goods.
Scharrenbeck and its progeny also potentially undermine the "economic loss" rule, because the parties' primary concern in a contractual relationship is usually purely economic. In fact, however, the
language in Scharrenbeck and its progeny that breach of the implied
covenant of reasonable care constitutes a tort is superfluous. As
demonstrated below, it can and should be excised from Texas jurisprudence.8
The Texas Supreme Court recently shed some light on this
problem in Southwestern Bell Telephone Co. v. DeLanney,9 in which
the court held that Southwestern Bell's negligent failure to print
DeLanney's Yellow Page advertisement did not create tort liability
for his lost business profits.' 0 The court significantly and properly
limited the impact of the Scharrenbeck line of cases. Unfortunately,
the court's analysis focused on ascertaining the essential difference
between tort obligations and contract obligations rather than on the
internal doctrinal requirements of negligence, including the "economic loss rule."" Although the court took a giant step in the right
Co., 537 S.W.2d 778, 782 (rex. Civ. App.-Fort Worth 1976, writ ref'd n.r.e.); Davis v.
Anderson, 501 S.W.2d 459, 462 (rex. Civ. App.-Texarkana 1973, no writ); H.M.R. Const.
Co. v. Wolco, Inc., 422 S.W.2d 214, 216-17 (rex. Civ. App.-Houston [14th Dist.] 1967, writ
ref'd n.r.e.); Butler v. Lopez, 367 S.W.2d 868, 872 (rex. Civ. App.-Austin 1963, writ dism'd);
Liles v. Winters Indep. Sch. Dist., 326 S.W.2d 182, 188 (rex. Civ. App.-Austin 1959, no
writ); Westbrook v. Watts, 268 S.W.2d 694, 697-98 (rex. Civ. App.-Waco 1954, no writ);
Panhandle Gravel Co. v. Wilson, 248 S.W.2d 779 (rex. Civ. App.-Amarillo 1952, writ ref'd
n.r.e.).
6.

Compare W. PAoE KEETON ET AL., PROSSER AND KEETON ON TH

LAW OF TORTS, §

92, at 660 (5th ed. 1984) (tort actions will not lie for breaches of contract) with 204 S.W.2d
at 510 (tort actions may lie for failure to perform contracts with reasonable care).
7. See Bellefonte Underwriters Ins. Co. v. Brown, 704 S.W.2d 742, 745 (Tex. 1986);
Amoco Prod. Co. v. Alexander, 622 S.W.2d 563, 571 (rex. 1981).
8. See infra, section III.
9. 809 S.W.2d 493 (Tex. 1991).

10. Id. at 495. DeLanney might have recovered under a contract theory, but he did not
submit jury issues on a contract claim. Moreover, Southwestern Bell had a damage limitation
provision in its tariff.
11. Id. at 494.
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direction, its analysis did not go far enough to give clear guidance
for future cases. This article will suggest an analysis of cases on the
borderline of contract law and tort law. The analysis focuses on the
"economic loss" rule rather than a precise definition of the essence
of tort and contract obligations. This type of analysis will further
clarify this murky issue.
Section II of this article focuses on the "economic loss" rule
itself and its status in Texas. Section III addresses Scharrenbeck and
its progeny, and section IV returns to DeLanney and suggests a form
of analysis for future cases. This article does not propose solutions
to all issues concerning recovery of economic loss in tort, but it does
propose an analysis that would help courts find solutions.

II.

THE
A.

"EcoNoMIc

Loss" RuLE

The Basic Rule

The "economic loss" rule is somewhat of a misnomer. Plaintiffs
routinely recover economic damages, such as lost wages, hospital
bills, etc., in negligence and strict products liability actions when
they also suffer personal injury or property damage. 2 The "economic
loss" rule precludes recovery only when the plaintiff suffers nothing
other than economic loss. 3 Thus, in Louisiana ex. rel. Guste v. M1
V Testbank,1 4 the "economic loss" rule precluded businesses along
the Mississippi River from recovering lost profits when a spill from
the defendant's ship blocked traffic on a portion of the River. The
plaintiffs did not suffer property damage or personal injury. However, if the plaintiff's property had been damaged by the spill, they
could have recovered lost profits caused by the damage to their
property. 5 Similarly, a driver who negligently crashes through a
florist's window is liable for lost profits due to the broken window,

12. See I STATE BAR OF TExAs, TEXAS PATTERN JuRY CHANGES PJC 7.02B (1989).
13. Moreover, the "economic loss" rule is applicable, if at all, only in negligence and
strict products liability. It does not preclude recovery for pure economic loss in cases involving
fraud, negligent misrepresentation, or intentional interference with contract. See, e.g., American
Nat'l Petroleum Co. v. Transcontinental Gas Pipe Line Corp., 798 S.W.2d 274, 278 (Tex.
1990); Shatterproof Glass Corp. v. James, 466 S.W.2d 873, 877 (Tex. Civ. App.-Ft. Worth
1971, writ ref'd n.r.e.). But see Hebisen v. Nassau Dev. Co., 754 S.W.2d 345, 348 (Tex.
App.-Houston [14th Dist.] 1988, writ denied); Rio Grande Land & Cattle Co. v. Light, 749
S.W.2d 206, 210 (Tex. App.-San Antonio), rev'd in part, 758 S.W.2d 747 (Tex. 1988).
14. 752 F.2d 1019 (5th Cir. 1985), cert. denied, 477 U.S. 903 (1986).
15. See, e.g., Muirhead v. Industrial Tank Specialists Ltd., 1986 Q.B. 507 (Eng. C.A.).
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but a negligent driver whose accident merely blocks traffic in front
of a florist shop is not liable for lost profits due to the fact that
customers cannot get to the shop.
The "economic loss" rule is itself controversial,16 and some
courts have relaxed it in limited circumstances.17 Moreover, different
courts have disagreed about the precise boundary between property
damage and economic loss. " All courts, however, place some forms
of economic loss beyond the scope of recovery in negligence and
strict products liability actions. 9
Two quite different types of cases implicate the economic loss
rule. In the first type, represented by Testbank and the florist shop
example, the plaintiff and defendant are strangers (that is, they do
not have a contractual relationship). One rationale for precluding
recovery of pure economic loss in these cases is a fear that the purely
economic consequences of a defendant's negligence are not limited
by the normal tort limit on the scope of a negligent defendant's
liability, foreseeability on a case-by-case basis. 20 Another rationale is

16. See, e.g., 752 F.2d at 1053 (Rubin, C.J., dissenting); Victor P. Goldberg, Recovery
for Pure Economic Loss in Tort: Another Look at Robins Dry Dock v. Flint, 20 J. LEGAL
STUD. 249 (1991); Rabin, supra note 3.
17. See, e.g., Union Oil Co. v. Oppen, 501 F.2d 558 (9th Cir. 1974) (permitting some
businesses to recover lost profits due to reduced tourist trade after oil spill in the Santa
Barbara Channel); Peoples Express Airlines, Inc. v. Consolidated Rail Corp., 495 A.2d 107,
118 (N.J. 1985) (permitting airline to recover lost profits where defendant's negligent chemical
spill prevented airline from using its facilities); Santor v. A & M Karagheusian, Inc., 207 A.2d
305, 310-11 (N.J. 1965) (permitting recovery for diminished product value in strict products
liability where the plaintiff was a consumer).
18. For example, when a defective product damages itself, does the injury count as
property damage or economic harm? Most courts, including the Texas Supreme Court, have
held that such damage is economic and therefore not recoverable, at least under strict products
liability. See East River S.S. Corp. v. Transamerica Delaval, Inc., 476 U.S. 858, 875 (1986);
Mid Continent Aircraft Corp. v. Curry County Spraying Ser., Inc., 572 S.W.2d 308, 313 (Tex.
1978). Other courts, however, have distinguished between a sudden accident that damages the
product itself (or a defect that poses a risk of personal injury) and slow deterioration of the
product (that does not pose a risk of personal injury). See Bagel v. American Honda Motor
Co., 477 N.E.2d 54 (Ill. App. Ct. 1985).
19. See, e.g., 501 F.2d 558 (permitting some businesses to recover lost profits due to
reduced tourist trade after oil spill in the Santa Barbara Channel); People's Express Airlines,
Inc. v. Consolidated Rail Corp., 495 A.2d 107 (N.J. 1985) (permitting airline to recover lost
profits when defendant's negligent chemical spill prevented the airline from using its facilities);
Santor v. A & M Karagheusian, Inc., 207 A.2d 305 (N.J. 1965) (permitting recovery for
diminished product & value in strict products liability when the plaintiff is the consumer).
20. See, e.g., Louisiana ex rel Guste v. M/V Testbank, 752 F.2d 1019, 1022 (5th Cir.),
cert. denied 477 U.S. 903 (1986); Rabin, supra note 3, at 1526.
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that plaintiffs are in a better position than defendants to evaluate
their own susceptibility to pure economic loss and protect against
the economic loss through first-party insurance. 2' Conversely, a defendant who is not familiar with a stranger's susceptibility to economic injury must rely on third-party insurance. 22
Related to this rationale is the argument that businesses vary in
their susceptibility to economic loss. Thus, a rule favoring liability
benefits some businesses more than others. To the extent that everyone ultimately shares in the cost of liability through third-party
insurance premiums or higher prices for goods and services, a rule
favoring liability effects a subsidy from low-susceptibility plaintiffs
to high-susceptibility plaintiffs. Although cases between contractual
strangers are the paradigm of the traditional "economic loss" rule,
no Texas case involving "strangers" expressly addresses the economic
23
loss rule.
In the second type of case, the plaintiff and the defendant are
not strangers. They either have a contractual relationship, or if they
are not in technical privity of contract, they are at least indirect
parties to a market transaction. 24 A rationale for precluding recovery
of pure economic damages in these cases is that the bargaining
process, and therefore contract law, is a better method of assigning
economic risks than are the socially imposed norms of tort law. 25
This does not mean that we should give the parties unlimited power
to assign risks of economic loss. Rather, it merely means that we
should decide such questions using the tools of contract law, including
the appropriate rules about privity of contract, third-party beneficiaries and unconscionability.

A similar rationale supports limits on liability for negligently inflicted emotional distress.
Consider, for example, the number of people who were foreseeably distressed by the Challenger
explosion.
21. 752 F.2d at 1029.
22. Id.
23. It is noteworthy in this regard that the leading treatise on general Texas tort law does
not even address this type of case. See J. HADLEY EDto, JR. & JAMEs B. SALES, TEXAS TORTS
AND REMEDIES (1991).
24. Some cases may involve both types of situations. For example, if a purchaser of an
automobile sues the manufacturer, complaining about the automobile's performance (or is
otherwise injured by it), the plaintiff and defendant are not contractual strangers. If the

automobile breaks down on a bridge and delays other motorists, however, a complaint by one
of the other motorists would be a dispute between contractual strangers.
25. See East River S.S. Corp., v. Transamerica Delaval, Inc., 476 U.S. 858, 872-74 (1986).
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Many of the cases of this second type have involved strict
products liability claims, where an additional reason exists for precluding recovery of pure economic loss. 26 If courts permitted plaintiffs
to recover under strict products liability for pure economic loss caused
by poor performance of the product, they could be accused of
impinging on the domain of the warranty provisions of the Uniform
Commercial Code (the "Code"). 27 Strict products liability and warranty are similar in that they require proof of a defect but, at least
nominally, they do not require proof of the defendant's fault. 2 It
would be problematic to have a tort theory similar to warranty that
is not bound by the other requirements of the Code, such as privity, 29
notice,30 disclaimers, 3 and remedy limitations.12 Of course, the Code
also provides for personal injury damages, 33 but arguably this is a
tangential provision not at the core of the Code's concern of regulating commercial transactions. Thus, courts seemingly have been
compelled to carve out a core of "economic" disputes to keep strict
products liability from displacing the Code entirely. 4
Several Texas cases have addressed the "economic loss" rule,
under both negligence and strict products liability, in the context of
the contractural relationship type of case. The leading case involving
products liability is Mid Continent Aircraft Co. v. Curry County
Spraying Service.35 In Mid Continent, the plaintiff sued for damage
to his airplane, which had crashed due to a defective engine. The
plaintiff had purchased the plane and engine from the defendant in
a used condition on an "as is" basis. Consequently, the plaintiff's
claim for breach of warranty under the Business and Commerce

26. See, e.g., 476 U.S. 858; Jim Walter Homes, Inc. v. Reed, 711 S.W.2d 617 (Tex.
1986); Mid Continent Aircraft Corp. v. Curry County Spraying Service, Inc., 572 S.W.2d 308
(Tex. 1978).
27. See Tax. Bus. & COM. CODE Am. §§ 2.313-2.315 (Vernon 1968).
28. See generally, William C. Powers, Jr., The Persistence of Fault in ProductsLiability,
61 TEx. L. REv. 777 (1983) (advocating an explicit recognition of fault as the basis of liability
in products cases).

29.
30.
31.
32.

See
See
See
See

TEx. Bus. & COM. CODE ANN. § 2.318 (Vernon 1968).
id. at § 2.607.
id. at § 2.316 (Vernon 1968 & Supp. 1991).
id. at § 2.719 (Vernon 1968).

33. See id. at § 2.715(b)(2).
34. This argument is not as powerful for the negligence theory of liability. Negligence is
not a parallel theory of liability because, unlike liability for breach of warranty under the
Code, negligence does require proof of fault.
35. 572 S.W.2d 308 (Tex. 1978).
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Code was barred by the disclaimer. The court held that the plaintiff's
damage was purely economic loss to the product and therefore was
not recoverable under a strict products liability theory. The damages
were recoverable, if at all, only under the Code. 6 The court held
37
that physical damage to the product itself constitutes economic loss.
Most courts have held that pure economic loss is not recoverable
under strict products liability and that damage to the product itself
constitutes pure economic loss. 3 8 Some courts, however, have declined
to hold that damage to the product itself always constitutes pure
economic loss. Some of these courts have thus held by distinguishing
between commercial plaintiffs and consumers. 9 Others have distinguished a product's slow deterioration and simple poor performance
from a sudden, dangerous breakdown4 0 In fact, in Mid Continent,
Chief Justice Pope proposed such a rule in his dissent. 41 All of this,
however, affects only the details of the "economic loss" rule. It does
not affect the clear underlying rule that pure economic loss, whatever
its precise definition, is not recoverable under strict products liability.
The leading Texas case involving economic loss and negligence
is Jim Walter Homes, Inc. v. Reed. 42 In Jim Walter Homes, the
plaintiffs sued for frustrated expectations and punitive damages caused
by the defendant's faulty construction of their house. The court held
that they could not recover under negligence because "the only injury
' 43
is only the economic loss to the subject of the contract itself.
This language, and the fact that the parties were not "strangers",
leaves room for debate about the precise scope of the "economic
36. Id. at 312-13.
37. Id. at 313 (emphasis added).
38. E.g., East River S.S. Corp. v. Transamerica Delaval, Inc., 476 U.S. 858 (1986);
Arkwright-Boston Mfrs. Mut. v. Westinghouse Elec. Co., 844 F.2d 1174 (5th Cir. 1988);
Northern Power & Eng'g Corp. v. Caterpillar Tractor Co., 623 P.2d 324 (Alaska 1981).
39. See, e.g., Spring Motors Distribs., Inc. v. Ford Motor Co., 489 A.2d 660, 670 (N.J.
1985).
40. See, e.g., Bagel v. American Honda Motor Co., 477 N.E.2d 54, 57 (Ill. App. Ct.
1985).
41. 572 S.W.2d at 319 (Pope, C.J., dissenting) ("[A]n action is one in tort, not contract,
when it is established that there was an accident caused by a defective product that is
unreasonably dangerous to the user or to his property.").
42. 711 S.W.2d 617 (Tex. 1986).
43. Id. at 618. See also 844 F.2d at 1178 (holding that under Texas law, tort recovery
cannot be based upon economic loss); Hebisen v. Nassau Dev. Co., 754 S.W.2d 345 (Tex.
App.-Houston [14th Dist.] 1988, writ denied) (holding that punitive damages for fraud were
not even recoverable where the injury was economic loss to the subject of a contract) (emphasis
added).
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loss" rule in negligence cases. For example, is a defendant who
negligently blocks a waterway or highway liable for profits lost by
people who cannot use the waterway or highway? Such a loss would
not be "economic loss to the subject of [a] contract" between the
plaintiff and defendant. 44 It is not possible to dismiss this limiting
language as mere surplusage, because, as noted above, the rationales
underlying the "economic loss" rule are somewhat different for cases
between strangers and cases between parties who have a contractual
4
relationship. 1
Moreover, the court did not clarify what it meant by "economic
loss to the subject of the contract itself." 46 For example, if a painter
damages a house by using the wrong paint, is the house or just the
paint the subject of the contract? 47 If the rationale behind the
"economic loss" rule in this type of case is to let contracting parties
assign risks in their contract, or at least to let contract law decide
which risks they can assign, a court might resolve this ambiguity by
asking whether the risk was one the parties contemplated, or should
have contemplated, when they entered the contract. Alternatively, a
court might ask whether the dispute is about the amount of value
the contractual product or service was supposed to add to the
plaintiff. The point here, however, is not to resolve the precise
meaning of Jim Walter Homes. Suffice to say that Jim Walter
Homes adopted some form of the "economic loss" rule, at least for
48
cases involving parties who are not contractual strangers.

44. 754 S.W.2d at 348.
45. Moreover, the court in Jim Walter Homes could not have been concerned with running
afoul of the Code, because the plaintiff alleged negligence and because the Code does not
apply to real estate transactions. See 711 S.W.2d at 617. See also TEx. Bus. & COM. CODE
ANN. § 2.102 (Vernon 1968) (excluding real estate transactions from the scope of the Code).
46. See 754 S.W.2d at 348.
47. I am indebted to Mark Yudof for this example.
48. 711 S.W.2d at 617. Even if Texas courts read Jim Walter Homes broadly to apply
to cases among strangers to a contract, it is not clear whether they would apply the traditional
"economic loss" rule that precludes recovery of all pure economic loss or a more expansive
version that would permit recovery of some pure economic loss. See id. Compare Louisiana
ex. rel. Guste v. M/V Testbank, 752 F.2d 1019, 1032 (5th Cir. 1985), cert. denied 477 U.S.
903 (1986) (applying the traditional rule denying recovery for purely economic damages) with
Union Oil Co. v. Oppen, 501 F.2d 558, 570 (9th Cir. 1974) (allowing recovery for economic
loss following an oil spill) and Peoples Express Airlines, Inc. v. Consolidated Rail Corp., 495
A.2d 107, 116 (1985) (economic loss damages are recoverable by individuals comprising an
identifiable class whom defendant knows or has reason to know are likely to suffer).
If the economic loss rule does apply to strangers to the contract, there is no reason not
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Another leading case affecting the "economic loss" rule is
Nobility Homes, Inc. v. Shivers.49 In Nobility Homes, the plaintiff
sued the manufacturer of a mobile home to recover diminished value
due to defects. The plaintiff relied on theories of strict product
liability, breach of warranty under the Code, and negligence. The
court upheld the "economic loss" rule for strict product liability,
' 50
stating that "strict liability does not apply to economic losses."
The court approved of the California Supreme Court's adoption of
the "economic loss" rule in Seeley v. White Motor Co. , 1 and
Court's contrary conclusion
disapproved of the New Jersey Supreme
52
in Santor v. A. M. KaracheusianInc.
The Nobility Homes court also held that the plaintiff could
recover economic loss under the warranty provisions of the Code,
notwithstanding the fact that the plaintiff was not in privity of
contract with the manufacturer.5 3 This conclusion does not implicate
the "economic loss" rule because breach of warranty is a contract
claim. It does, however, tell us something about the privity requirement under the Code.
The Nobility Homes court then briefly addressed the negligence
claim. The head note for this portion of the opinion states:
Remote purchaser of mobile home was entitled to recover economic losses suffered as a result of manufacturer's
negligent design
54
and construction of such mobile home.
Texas lawyers sometimes state that Nobility Homes stands for the
proposition that a consumer can recover for economic losses in
negligence. Notwithstanding the head note, however, the court never
held that a plaintiff can recover economic loss in negligence. 5 The
court did state that, "consumers have other remedies for economic
loss against persons with whom they are not in privity. One of these

to apply it in strict products liability cases involving strangers. For example, if a negligent
motorist who blocks a bridge is not liable for the economic loss to people who cannot use

the bridge, there is no reason not to apply the same rule to an automobile manufacturer whose
defective automobile blocks the bridge.
49.
50.
51.
52.
53.
54.
55.

557 S.W.2d 77 (Tex. 1977).
Id. at 80.
403 P.2d 145, 151 (Cal. 1965).
207 A.2d 305, 312 (N.J. 1965).
557 S.W.2d at 81.
Id. at 77.
See id. at 83.
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remedies is a cause in negligence." 56 The court, however, did not
offer any authority for this proposition, and, more importantly, it
is dicta. The plaintiff alleged negligence, and the trial judge found
that the defendant's negligence was a proximate cause of the plaintiff's injuries.57 The defendant attacked these findings in the court
of appeals on the ground that there was either no evidence or
insufficient evidence to suppcrt them. The defendant did not attack

these findings on the ground that, as a categorical matter, economic
damages are not recoverable in negligence. The supreme court affirmed the negligence judgment solely on the ground that the defendant had not challenged these findings of the courts of appeal in the
supreme court." Any confusion about the meaning of Nobility Homes
59
has been laid to rest by Jim Walter Homes.

56. Id.
57. Id.
58. Id.
59. See 711 S.W.2d at 618. Two other Texas cases touch on the "economic loss" rule.
The first is Signal Oil & Gas Co. v.Universal Oil Products, in which the plaintiff sued for
property damage and economic loss caused by an explosion at its refinery that, in turn, was
allegedly caused by a defect in "an isomax reactor charge heater." 572 S.W.2d 320, 322-23
(Tex. 1978). The plaintiff relied on negligence, strict product liability, and breach of warranty.
Id.at 322.
On the negligence claim, the trial court denied recovery because the jury found that the
plaintiff was contributorily negligent. Id.at 323. (The cause of action arose before Texas
adopted comparative negligence.) The plaintiff did not challenge this part of the judgment.
Nevertheless, the court never denied that negligence applied to the case. The court stated only
that contributory negligence barred recovery; it never held that (or even analyzed whether)
negligence applied to the case. See id.
The court did hold that the plaintiff might recover for strict product liability, but this
was because the plaintiff suffered property damage, not just economic loss. Id.at 325-26.
(The plaintiff not only suffered damage to the reactor heater itself, it suffered damage to
"other" property.) Thus, Signal Oil does not actually implicate the "economic loss" rule,
either for negligence or strict products liability. See id.
On the warranty claim, the court held that the only warranties available to the plaintiff
were the warranties under the Code; the court refused to create a common law warranty. Id.
at 326-27. The court then held that the plaintiff's own negligence was a comparative defense
on a breach of warranty claim. Id.at 329. In reaching this conclusion, the court referred to
a "problem of semantics" concerning whether a "tort" defense is applicable to breach of
warranty. Id.at 327. The court stated that in Nobility Homes it had "stressed that the tort
theories behind strict liability and the contract theories behind implied warranty must be kept
distinct," and that breaches of implied warranties under the Business and Commerce Code
are "actions in contract, not tort." Id.The court relied on provisions in the Code, not features
of tort law, to conclude that the plaintiff's negligence was a comparative defense. See id.
The second case is ColonialSavings Association v. Taylor, in which the plaintiff purchased
a piece of property on which the defendant held a deed of trust. 544 S.W.2d 116, 117 (Tex.
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The bifurcated structure of the "economic loss" rule, serving as
it does two somewhat different sets of policies depending on whether
the parties are contractual strangers, has not been appreciated by
most courts or commentators .6 It has two important consequences.
First, a particular jurisdiction's commitment for, or against, the
"economic loss" rule in one setting does not necessarily compel a
commitment for, or against, the "economic loss" rule in the other
setting. Second, the rule about property damage might be different
in each of the settings.
The distinction between property damage, and its economic
consequences, and pure economic harm makes sense in cases involving
contractual strangers, in which the concern is unlimited liability. The
presence of property damage as a connection between the defendant's
conduct and the plaintiff's injury is at least a workable bright line
rule that stops short of an ad hoc application of foreseeability.
The distinction between property damage and pure economic
loss fails to make as much sense in cases not involving contractual
strangers, in which the concern is with allowing, or forcing, the
parties to assign risks in their contract. In this type of case, the
policy underlying the "economic loss" rule is arguably just as ap-

1976). The previous owners told the plaintiff that the defendant had purchased fire insurance,
and the defendant's representative referred the plaintiff to the insurance broker for more
information. Id. Actually, the coverage was only for one structure on the property, and when
the other structure burned, the plaintiff sued the defendant for negligently failing to obtain
coverage for both structures. Id. at 118. The supreme court remanded the case to the court
of appeals on procedural grounds, but the court clearly upheld the plaintiff's general right to
recover. Id. at 121.
Since the plaintiff's only injury from the defendant's negligence was economic, the holding
seems to undermine the "economic loss" rule. Surprisingly, however, the court never addressed
this issue, since the parties apparently never raised it. Instead, the court focused on the
question of whether the defendant had an affirmative duty to act. The court held that the
defendant had voluntarily assumed such a duty by affirmatively acting and then violated that
duty by acting negligently. Id. at 119. Ironically, the court relied on section 323 of the
RESTAmMENT (SECOND) OF TORTS, which expressly requires physical harm, but the court never
addressed this requirement. See id. at 119-20.
Thus, it is difficult to interpret Colonial Savings as actually addressing the "economic
loss" rule, though the facts certainly raised the issue. Moreover, Colonial Savings could be
explained on contract principles. Although the court discussed gratuitous promises, the plaintiff
had made four payments to the defendant. Id. at 117-118. Thus, they may have had a contract,
or they may have had a contract based on "promissory estoppel." See REsTATEmmNT (SECOND)
OF CONTRACTS § 90 (1981). At any rate, ColonialSavings hardly represents a considered inroad
into the "economic loss" rule.
60. See, e.g., Rabin, supra note 3. One exception is Goldberg, supra note 16.
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489

plicable to the risks of economic loss due to property damage as to
the risks of pure economic loss.61 In fact, once the parties are in a
position to bargain, it can be argued that they should assign risks
of personal injury loss as well, although personal injury loss raises
special non-economic concerns where the state might want to be
paternalistic. 62 Strong reasons for distinguishing between property
damage and pure economic loss are more difficult to ascertain 63 . At
64
least courts have not articulated reasons for making this distinction.
Notwithstanding these issues concerning the details of the "economic loss" rule, it is possible to make some general conclusions
about the status of the rule in Texas. First, Mid Continent and Jim
Walters Homes clearly adopt a version of the rule for both strict
product liability and negligence in cases involving parties who are
not contractual strangers. 65 Texas courts have not spoken to situations
involving contractual strangers, although there is no reason to think
that Texas courts would not apply some version of the "economic
loss" rule to these cases. It is not clear, however, whether Texas
courts would apply the traditional rule embodied in Testbank or a
more expansive version such as the one applied in Peoples Express
or Oppen.
B. The Duty of Good Faith and FairDealing
Against the background of Mid Continent and Jim Walter
Homes, Texas courts have decided several lines of cases that create
apparent exceptions to the "economic loss" rule. One of these lines

61. Recall that under Mid Continent and Jim Walter Homes the plaintiff might recover
for property damage to property other than the product itself or other than the subject of the
contract. See 711 S.W.2d at 618; 572 S.W.2d at 310-11.
62. Cf. TEx. Bus. & Com. CODE ANN. § 2.719 (c) (Vernon 1968) (stating that limits on
remedies for personal injury damage prima facie unconscionable). The state might have more
concern about being required to support citizens who also have suffered uncompensated
personal injury.
63. It is possible that, as a general rule, property loss has a more dislocating impact on
an individual than does the loss of anticipated profits. Even this distinction, however, does
not apply to lost wages.
64. A likely source of the distinction is that it was developed in cases among contractual
strangers - where fear of wide-spread liability is the primary concern - and then transported
to cases, such as Jim Walter Homes and Mid Continent, involving contract partners. Another
possibility is that, in cases involving strict product liability, courts felt compelled to carve out
some type of cases for exclusive treatment by the Code but wanted to make that type as small
as possible.
65. See 711 S.W.2d at 618; 572 S.W.2d at 310-11.
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involves the duty of good faith and fair dealing in various relationships, especially the relationship of insurer and insured. In English
v. Fischer,6 the Texas Supreme Court refused to recognize a general
covenant of good faith and fair dealing between contracting parties,
the breach of which would give rise to a tort claim. 67 But Justice
Spears, in a concurring opinion, foreshadowed later developments
by stating that, while such a covenant would not override specific
contract terms, the court had previously recognized a duty of good
faith and fair dealing in certain areas, such as insurance, oil and
gas, partnerships, joint adventures, and agency.6 The source of this
duty, Justice Spears concluded, was a special relationship between
the parties. 69
In Arnold v. National County Mutual Fire Insurance Co.,70 the
Texas Supreme Court adopted a duty of good faith and fair dealing
for insurers honoring claims. 71 Echoing Justice Spears' concurrence
in English, the court concluded that "[w]hile this court has declined
to impose an implied covenant of good faith and fair dealing in
every contract, we have recognized that a duty of good faith and
fair dealing may arise as a result of a special relationship between
the parties governed or created by a contract." 72 Thus, the duty is a
tort duty that arises in the relationship, not a contract duty that is
part of the contract.
This point was underscored in Viles v. Security National Insurance Co., in which the court held that an insured could recover from
its insurer for breach of the duty of good faith and fair dealing
without obtaining a jury finding that the insurer had breached the
insurance contract. 73 The point that this is a tort duty, and not a
contract duty, is significant because as a tort duty, it supports an
66. 660 S.W.2d 521 (rex. 1983).
67. Id. at 522.
68. See 660 S.W.2d at 524 (Spears, J., concurring).
69. Id. Such a duty was also foreshadowed by dicta in Massey v. Armco Steel Co. See
652 S.W.2d 932, 933 (Tex. 1983).
70. 725 S.W.2d 165 (rex. 1987).
71. Id.at 167.
72. Id. (emphasis in original). By distinguishing between a general covenant of good faith
and fair dealing in all contracts and a duty of good faith and fair dealing arising out of
certain relationships, the court departed from the initial approach taken by the California
Supreme Court in its seminal opinion Gruenberg v. Aetna Insurance Co. Id. See 510 P.2d
1032 (1973). The California Supreme Court has subsequently retreated from its holding in
Gruenberg. See Seaman's Direct Buying Ser. v. Standard Oil Co., 686 P.2d 1158 (1984).
73. 788 S.W.2d 566, 567 (Tex. 1990).
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award of punitive damages. The court has subsequently declined to
hold that a duty of good faith and fair dealing attaches to employ76
75
ment contracts, 74 oil and gas leases, and franchise agreements,
though the court has recently reaffirmed in dicta an older line of7
cases that recognized a similar tort duty in fiduciary relationships.
Although the precise contours of the duty of good faith and
fair dealing have been controversial, little doubt exists that in some
relationships, specifically fiduciary relationships and the relationship
between an insurer and its insured, a duty of good faith and fair
dealing exists and that breach of this duty gives rise to a tort action
and potential punitive damages. Because the plaintiff's injury in these
cases seems to be purely economic, the duty of good faith and fair
dealing seems to constitute an inroad into the "economic loss" rule.
Nevertheless, there are several factors that limit the magnitude of
this inroad.

74. See McClendon v. Ingersoll-Rand Co., 779 S.W.2d 69, 70 n.1 (Tex. 1989), rev'd, 111
S.Ct. 478 (1991), on remand, 807 S.W.2d 577 (Tex. 1991). The Texas Supreme Court did not
reach the issue of whether an employment-at-will relationship gives rise to such a duty,
notwithstanding the fact that an employee-at-will can be dismissed without cause. See Eastline
& R.R. Co. v. Scott, 10 S.W. 99 (rex. 1888); Molder v. Southwestern Bell Tel. Co., 665
S.W.2d 175 (Tex. App.-Houston [1st Dist.] 1983, writ ref'd n.r.e.). Instead, the court held
that the plaintiff's particular complaint - that he was fired to avoid paying him a pension
- was a specifically impermissible reason for discharge. 779 S.W.2d at 71. The United States
Supreme Court reversed on the ground that ERISA preempted any state law cause of action.
See 111 S. Ct. at 485-86. When the case returned to the Texas Supreme Court, the court did
not address the issue it had side-stepped earlier, which was whether the employment relationship
has a general duty of good faith and fair dealing. See 807 S.W.2d at 577. The court merely
affirmed the court of appeals judgment that summary judgment for the employer was proper.
Id.
75. See American Nat'l Petroleum Co. v. Transcontinental Gas Pipe Line Corp., 798
S.W.2d 274, 278 (Tex. 1990). The court declined to rule on good faith and instead found for
the plaintiff on the ground that the defendant had intentionally interfered with the plaintiff's
contract with a third person. Id.
76. See Adolph Coors Co. v. Rodriguez, 780 S.W.2d 477, 481 (Tex. App.-Corpus Christi
1989, writ denied).
77. See Johnson v. Peckham, 120 S.W.2d 786 (1938).
One court of appeals has held that even in insurance contracts, the duty of reasonableness
embodied in the duty of good faith and fair dealing applies only to an insurer who denies a
claim without a reasonable basis for doing so or unreasonably refuses a settlement offer. Other
allegations of negligence in the claims process do not support a cause of action in tort. United
Serv. Auto Ass'n v. Pennington 810 S.W.2d 777, 783-84 (Tex. App.-San Antonio 1991, writ
denied). But see Ranger County Mut. Ins. Co. v. Guin, 723 S.W.2d 656, 659 (Tex. 1987);
American Centennial Ins. Co. v. Canal Ins. Co., 810 S.W.2d 246, 250-51 (Tex. App.-Houston
[Ist Dist.] 1991, writ requested).
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First, the "economic loss" rule has never been a general rule of
tort law; it is a rule in negligence and strict product liability.78 Pure
economic loss is commonly recoverable in certain torts, such as
fraud 79 and intentional interference with contract.8 0 Second, the mere
fact that contracts within certain special relationships have an implied
duty of good faith and fair dealing does not require that breach of
this duty be a tort. It could just as easily be a breach of an implied
contract term. It is one thing to impose a term to a contract; it is
quite another to say that breach of this term is a tort. The Arnold
court declined to impose a covenant in the contract itself; instead it
focused on the relationship."1 By doing so, the court avoided imposing
a general covenant of good faith and fair dealing in all contracts;
therefore, it was not necessary for the court to favor tort over
contract principles. Nevertheless, the court has consistently called
breach of good faith and fair dealing a tort; thereby, allowing
plaintiffs to recover punitive damages.
Even on the issue of punitive damages, however, it is not
absolutely necessary to classify the action as a tort. Courts could
reason that although punitive damages are not normally recoverable
for breach of contract, certain breaches of contract should give rise
to punitive damages. For example, an insurer might routinely deny
valid claims to see if claimants would simply give up or compromise
their claims. The normal contract remedy would not be a disincentive
to such behavior because the insurer would normally be no worse
off than if it had paid the claim promptly, though the award might
at least include pre-judgment interest. The point is not that punitive
damages should be awarded in such cases; it is simply that a decision
on that issue could be made with an exception to the "no-punitivedamages" rule in contract law as easily as with an exception to the
"economic loss" rule in at least some areas of tort law. 2 More

78. See 3 STUART M. SPEISER ET. AL., THE AmMRICAN LAW OF TORTS § 9.68 (1986)
(economic loss in negligence); 6 id. at § 18.139 (economic loss in product liability).
79. See, e.g., Stone v. Lawyers Title Ins. Corp., 554 S.W.2d 183, 187-88 (Tex. 1977).
80. See, e.g., American Nat'l Petroleum Co. v. Transcontinental Gas Pipe Line Corp.,
798 S.W.2d 274, 278 (Tex. 1990). Unlike fraud and intentional interference with contract,
however, breach of the duty of good faith and fair dealing-at least in insurance cases-does
not require intent. The standard of breach-which requires proof that the insurer unreasonably

denied coverage or rejected a claim - looks very much like negligence. See Arnold v. National
County Mut. Fire Ins. Co., 725 S.W.2d 165, 167 (Tex. 1987).
81. 725 S.W.2d at 167.
82. In fact, the likelihood of emotional distress as a bargaining tool in insurance cases
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generally, the question of whether punitive damages are desirable in
insurance cases is not advanced by asking abstractly whether breach
of contract also constitutes a tort. The court may award punitive
damages as an aspect of contract law or tort law, and the choice
between the two approaches may have collateral effects on issues
such as privity and venue.83 However, the decision itself is not aided
by a metaphysical inquiry into whether the action constitutes a tort
or a breach of contract.
If the Texas cases on the duty of good faith and fair dealing
do provide an exception to the "economic loss" rule, so be it. But
the exception, if it is viewed as such, is a narrow one that responds
to specific policies in the context of specific relationships. The
exception does not support a broad claim that breach of contract
also constitutes a tort or a broad inroad into the "economic loss"
rule.
C. ProfessionalMalpractice and Negligent Misrepresentation
Cases involving professional malpractice, including medical malpractice, legal malpractice, and accounting malpractice, present another possible inroad into the "economic loss" rule, or the rule that
mere breach of contract does not normally constitute a tort. In these
cases, courts hold the defendant to a standard of care of a reasonable
practitioner in the profession whether or not the contract between
the professional and the client actually contains such a provision.
Traditionally, courts treat the breach of this standard of care as a
tort. Nevertheless, the impact of these cases on the "economic loss"
rule can be limited.
might be a form of personal injury that removes insurance cases from the "economic loss"
rule altogether. Thus, some courts have policed the insurance claim area with the tort of
intentional infliction of emotional distress rather than a tort duty of good faith and fair
dealing. See Eckenrode v. Life of Am. Ins. Co., 470 F.2d 1 (7th Cir. 1972).
83. With respect to privity, the Texas law of good faith and fair dealing is wholly
consistent with a contract explanation. With the exception of Aranda v. Insurance Co. of
North America, which involved a claim by a worker against his employer's workers compensation carrier, the Texas "good faith" cases involve plaintiffs who were in privity of contract
with the defendant. 748 S.W.2d 210 (rex. 1988) And Aranda can easily be explained with
reference to third-party beneficiary principles of contract law.
Viles v. Security National Insurance Co. poses some difficulties for a contractexplanation
of these cases, as the court said breach of the insurance contract was not a prerequisite to
recovery. 788 S.W.2d 566, 567 (Tex. 1990). Nevertheless, the duty of good faith and fair
dealing could still be viewed as an implied contract provision, the breach of which does not
require independent proof of another contract provision.
84. See, e.g., Fireman's Fund Am. Ins. Co. v. Patterson & Lamberty, 528 S.W.2d 67
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Medical malpractice cases are the easiest to limit because the
plaintiff suffers personal injury. While the doctor and patient have
a contract for services, general tort principles, apart from the contract, impose a duty of reasonable care not to cause personal injury."s
The mere fact that the doctor's conduct is also in furtherance of a
contract does not alter these general principles of tort law. Since the
plaintiff suffers a personal injury, medical malpractice does not
actually implicate the "economic loss" rule. Furthermore, it is not
necessary to hold that breach of the doctor-patient contract is a tort.
Legal malpractice is more difficult to limit because the plaintiff
does not suffer personal injury or property damage; he suffers only
intangible economic loss. To the extent that legal malpractice is a
species of negligence, it creates an inroad into the "economic loss"
rule. Nevertheless, it is not necessary to view legal malpractice as a
species of negligence. Courts discuss legal malpractice in terms of
negligence, 6 but they could just as easily view it as a breach of
contract, which routinely leads to recovery of economic losses.
Most attorney-client contracts do not contain a specific provision
dealing with the way in which the lawyer will perform the services.
Thus, it is necessary to imply a promise that the services will be
performed in accordance with professional standards. Such an implied
promise is similar to the implied promise of good and workmanlike
service in a contract to repair tangible goods. 87 However, the mere
fact that courts imply provisions in contract when the parties are
silent does not, ipso facto, render a breach of that provision a tort.
Moreover, the mere fact that the content of the implied promise is
similar to negligence does not mean that a breach of the standard is
necessarily a "cause of action" for negligence.
Some issues in legal malpractice cases, such as venue and the
statute of limitations, depend on courts characterizing legal malprac-

(Tex. Civ. App.-Tyler 1975, writ ref'd n.r.e.); Atkins v. Crosland, 406 S.W.2d 263 (Tex.
Civ. App.-Fort Worth 1966), rev'd on other grounds, 417 S.W.2d 150 (Tex. 1967).

85. See, e.g., Upton v. Baylor College of Medicine, 811 S.W.2d 168 (Tex. App.-Houston
[ist Dist.] 1991, n.w.h.); Eoff v. Hal & Charley Patterson Found., 811 S.W.2d 187 (rex.
App.-San Antonio 1991, n.w.h.).
86.

See 528 S.W.2d at 69-70; 406 S.W.2d at 264-65.

87. See Melody Home Mfg. Co. v. Barnes, 741 S.W.2d 349 (Tex. 1987). In fact, the
court in Melody Home recognized a breach of this duty of good and workmanlike service as
a breach of "warranty," which is normally considered to be a contract claim. See id. at 354.
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tice as a tort. 8 Other issues, however, such as privity and punitive
damages, might not depend on such classification. For example, only
the client, who is in privity of contract with the attorney, can recover
for legal malpractice. 9 A few courts in other states have permitted
third parties to recover, but the facts were such that the court
alternatively could have called the plaintiff a third-party beneficiary

under contract law. 90 Moreover, plaintiffs have not been able to
recover punitive damages for simple legal malpractice in the absence
of malice or fraud.9 1

Thus, the only necessary function of the legal standard in legal
malpractice, other than venue or statutes of limitation, is to impose
a standard where the parties are silent. None of the other traditional
aspects of tort law are present, such as permitting foreseeable third
parties to recover and imposing punitive damages. Nevertheless,

courts call legal malpractice a tort, and this creates a nominal inroad
into the "economic loss" rule.
Accountant malpractice also creates a nominal inroad into the
"economic loss" rule. Liability for accountants traces back to the
seminal case of Ultramares Corp. v. Touche.92 If an accountant
negligently misrepresents financial data, he can be liable to a third
party, provided the third party is in a small class of persons the
accountant knows will rely on the representations. 9 However, if the

plaintiff cannot recover if he is just a member of a general category
of potential beneficiaries.Y
88. See TEX. Civ. PRAC. & REm. CODE ANN. §§ 15.001-16.001 (Vernon 1986 & Vernon
Supp. 1992).
89. See First Mun. Leasing Corp. v. Blankenship, Potts, Aikman, Hagin, and Stewart,
648 S.W.2d 410, 413 (rex. Civ.-Dallas 1983, writ ref'd n.r.e.); Bell v. Manning, 613 S.W.2d
335, 339 (Tex. Civ. App.-Tyler 1981, writ. ref'd n.r.e.); Martin v. Trevino, 578 S.W.2d 763
(rex. Civ. App.-Corpus Christi 1978, writ ref'd n.r.e.); Bryan & Amidei v. Law, 435 S.W.2d
587 (rex. Civ. App.-Ft. Worth 1968, no writ).
90. See, e.g., Heyer v. Flaig, 449 P.2d 161 (Cal. 1969) (heirs injured by attorney's legal
advice to their mother); Biakanja v. Irving, 320 P.2d 16 (Cal. 1958) (beneficiaries injured by
will being improperly drafted by a notary public rather than an attorney).
91. See Montfort v. Jeter, 567 S.W.2d 492 (Tex. 1978); Yarbrough v. Cooper, 559 S.W.2d
917 (Tex. Civ. App.-Houston [14th Dist.] 1977, writ ref'd n.r.e.).
92. 174 N.E. 441 (N.Y. 1931). See Blue Bell, Inc. v. Peat, Marwick, Mitchell & Co., 715
S.W.2d 408, 412 (rex. App.-Dallas 1986, writ ref'd n.r.e.). See generally Julia Penny Clark,
Note, Torts - Professional Negligence-Accountants May Be Liable to Third Parties for
Negligence, 50 TEx. L. REv. 411 (1972) (discussing various theories of accountant liability).
93. See 715 S.W.2d at 413; Clark, supra note 92, at 415-17.
94. See Glanzer v. Shepard, 135 N.E. 275 (N.Y. 1922) (emanating the rule under a set
of facts where a weigher negligently misrepresented the weight of beans).
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Like the legal malpractice cases, these cases could be explained

under contract principles, including an expansive notion of thirdparty beneficiaries. Courts could imply a promise of professional
care in the contract between the accountant and the client and then
extend the benefit of this promise to third-party beneficiaries. A
better explanation, however, is that these cases are not negligence
cases with inroads into the "economic loss" rule. Rather, they are
misrepresentation cases with inroads into the scienter requirement in

fraud. 95 The "economic loss" rule has never been thought to preclude
recovery of economic losses caused by fraud.
Of course, negligent misrepresentation is itself a cause of action
for "negligence" in which a plaintiff can recover pure economic
loss. 96 This tort cannot be explained on contract grounds because the
plaintiff and defendant often do not have a contract. For example,
in Hermann Hospital v. National Standard Insurance Co. ,97 the court

recognized a cause of action for negligent misrepresentation where
an insurance company misrepresented that one of the hospital's
patients was covered by the insurance company. 9
Negligent misrepresentation is embodied in section 522 of the
RESTATEMENT (SECOND)

OF TORTS."

Liability under section 552 is

95. See Shatterproof Glass Corp. v. James, 466 S.W.2d 873, 877 (Tex. Civ. App.-Fort
Worth 1971, writ ref'd n.r.e.).
96. See Herman Hosp. v. National Standard Ins. Co., 776 S.W.2d 249 (Tex. App.Houston [lst Dist.], writ denied); see also RESTATEMENT (SECOND) OF TORTS § 552 (1976). See
generally W. PAGE KEETON ET AL., PROSSER & KEATON ON' THE LAW OF TORTS § 129, at 74548 (5th ed. 1984) (discussing negligent misrepresentation and economic loss).
97. 776 S.W.2d 249 (Tex. App.-Houston [ist Dist.] 1989, writ denied).
98. Id. at 254; see also Steiner v. Southmark Corp., 739 F. Supp 1087 (N.D. Tex. 1990)
(stating that whether accountants who certify financial statements owe a duty of care to third
party purchasers of securities, is, where Texas cases indicate the existence of such a duty, at
least, in part, a question of fact); Greenstein, Logan & Co. v. Burgess Mktg., Inc., 744
S.W.2d 170 (Tex. App.-Waco 1987, writ denied) (holding that evidence was legally and
factually sufficient to support that an accountant negligently misrepresented his competence);
Blue Bell, Inc. v. Peat, Marwick, Mitchell & Co., 715 S.W.2d 408 (Tex. App.-Dallas, 1986,
writ ref'd n.r.e.) (applying RESTATEMENT § 552 to accountant liability and to third parties
whom the accountant knows, or should know, will receive the information); Cook Consultants,
Inc. v. Larson, 700 S.W.2d 231 (rex. App.-Dallas, 1985, writ ref'd n.r.e.) (stating that a
surveyor had a duty of reasonable care to a landowner whom the surveyor could reasonably
foresee could experience economic loss proximately caused by surveyor's negligent survey).
99. Section 552 states in pertinent part:
(1) One who, in the course of his business, profession or employment, or in any
other transaction in which he has a pecuniary interest, supplies false information
for the guidance of others in their business transactions, is subject to liability for
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very limited. It applies only to certain types of defendants and to
certain types of conduct. Negligent misrepresentation is a species of
fraud with the scienter requirement relaxed; it is not a general
application of negligence. In fact, section 552 reinforces the "economic loss" rule by recognizing that a special rule is required to
create tort liability for economic loss in certain commercial transactions. Nevertheless, negligent misrepresentation is an example of
recovery for economic loss caused by negligence, and it therefore
provides a limited inroad into the "economic loss" rule.
D.

Summary

The status of the economic loss rule in Texas is not altogether
clear, but some conclusions are warranted. First, Mid Continent'°°
and Jim Walter Homes'0 1 provide some commitment to the "economic loss" rule, at least in cases involving parties who are not
contractual strangers. Second, there is no reason to think that the
"economic loss" rule is not an implicit part of Texas law in cases
involving contractual strangers. Without some limitation on liability
short of foreseeability, liability for negligent conduct, such as negligently blocking a highway or waterway, could be enormous. Nevertheless, Texas courts have not specifically addressed this issue.
Accordingly, it is not clear whether they would adopt the traditional
version of the "economic loss" rule, as the Fifth Circuit did in
Testbank, or a more expansive version of the rule.
Third, the special cases of tort liability for pure economic lossbreach of the duty of good faith and fair dealing, professional
malpractice, and negligent misrepresentation-could be accommodated within contract principles. In the case of negligent misrepresentation, it may be viewed as an outgrowth of the law of fraud,
where the "economic loss" rule has never been applicable. In any

pecuniary loss caused to them by their justifiable reliance upon the information, if
he fails to exercise reasonable care or competence in obtaining or communicating
the information.
(2) Except as stated in Subsection (3), the liability stated in Subsection (1) is limited
to loss suffered, (a) by the person or one of a limited group of persons for whose
benefit and guidance he intends to supply the information or knows that the recipient
intends to supply it.
11 RESTATEMENT (SECOND) OF ToRTs § 552 (1976).

100.
101.

572 S.W.2d 308 (Tex. 1978).
711 S.W.2d 617 (Tex. 1986).
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event, even if these cases are viewed as "negligence" cases that
represent inroads into the "economic loss" rule, they are limited

inroads in specific factual settings. These cases do not represent a
general erosion of the "economic loss" rule.
This article is not intended to resolve all of the ambiguities in
the "economic loss" rule in Texas. Rather, it is to clarify that the
"economic loss" rule has life in Texas jurisprudence as an internal
element of tort doctrine. Whatever ambiguities the "economic loss"
rule has, its application does not require an inquiry into the essence

of contract or tort obligations. The "economic loss" rule can be
applied to any cause of action that the plaintiff denotes as a tort
action. It is this approach that is suggested in more detail below. At

this point, with a basic understanding of the status of the "economic
loss" rule in Texas, the focus can now turn to a line of Texas cases,
dating back to Montgomery Ward & Co. v. Scharrenbeck,0 2 that

has created another unnecessary layer of confusion in this area.
III.

SCHARRENBECK AND ITS PROGENY

In Scharrenbeck, the defendant agreed to repair a kerosene heater
in the plaintiff's house. The plaintiff alleged that the defendant was
negligent for not testing the flue after the heater was repaired, thereby
causing the heater to catch fire and burn down the house. In holding
that the plaintiff's allegation stated a cause of action, the court stated
that: "[a]ccompanying every contract is a common-law duty to
perform with care, skill, reasonable expedience and faithfulness the
thing agreed to be done, and a negligent failure to observe any of
10 3
these conditions is a tort, as well as a breach of the contract.
This language has been cited in several Texas cases to justify a
conclusion that negligent breach of contract also constitutes a tort.1 4

102. 204 S.W.2d 508 (rex. 1947).
103. Id. at 510 (quoting 38 AM. JuR. Negligence § 20 (1941)).
104. See Coulsen v. Lake L.B.J. Mun. Dist., 734 S.W.2d 649, 651 (Tex. 1987); Texas
Power & Light Co. v. Barnhill, 639 S.W.2d 331, 336 (Tex. App.-Texarkana 1982, writ ref'd
n.r.e.); Coastal Constr. Co. v. Tex-Kote, Inc., 571 S.W.2d 400, 405 (Tex. Civ. App.-Waco
1978, writ ref'd n.r.e.); Compton v. Polonski, 567 S.W.2d 835, 839 (Tex. Civ. App.-Corpus
Christi 1978, no writ); New Trends, Inc. v. Stafford-Lowden Co., 537 S.W.2d 778, 782 (Tex.
Civ. App.-Fort Worth 1976, writ ref'd n.r.e.); Davis v. Anderson, 501 S.W.2d 459, 462
(rex. Civ. App.-Texarkana 1973, no writ); H.M.R. Const. Co. v. Wolco, Inc., 422 S.W.2d
214, 216 (Tex. Civ. App.-Houston [14th Dist.] 1967, writ ref'd n.r.e.); Butler v. Lopez, 367
S.W.2d 868, 872 (rex. Civ. App.-Austin 1963, writ dism'd); Liles v. Winters Indep. School
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These cases nominally undermine the rule that a breach of contract
does not itself constitute a tort, and potentially undermine the
"economic loss" rule. If negligent performance or non-performance
of a contract is a tort under Scharrenbeck, courts are invited to
permit plaintiffs to recover without proof of the elements of breach
of contract, such as privity of contract and the absence of disclaimers.
Additionally, because the cause of action is for negligent performance
of a contract, courts are invited to permit recovery of pure economic
damages, which are the parties' normal concern in a contract relationship.
Texas courts that rely on Scharrenbeck often use general language to ask whether breach of contract also constitutes a tort.
Nevertheless, it is important to analyze this general language in the
context of the specific issue facing the court. Several Texas cases
that purport to hold that breach of contract is also a tort do so
when no real issue depends on whether the case is one of "tort" or
"contract." 105 Other cases that state that a breach of contract can
also constitute a tort do so for certain reasons, including:
1. whether a plaintiff can recover in the absence of privity of
contract with the defendant,
2. whether a plaintiff can recover against a contract partner even
though the contract has no express provision governing performance,
3. whether venue lies under the tort or contract provisions of
the venue statute,
4. whether contract disclaimers are effective, or
5. whether a plaintiff can recover punitive damages.'0
Even in these cases, however, the specific obstacle could have been
overcome by other means. Thus, it is important to focus on the
specific issue a court is facing when it states that a breach of contract
can also be a tort.
In fact, the language in Scharrenbeck that suggests negligent
performance of a contract constitutes a tort is superfluous, because
Scharrenbeck can be explained entirely on traditional tort principles.
So can many of the other cases that cite it for the proposition that

Dist., 326 S.W.2d 182, 188 (Tex. Civ. App.-Austin 1959, no writ); Westbrook v. Watts, 268
S.W.2d 694, 697-98 (rex. Civ. App.-Waco 1954, writ ref'd n.r.e.); Panhandle Gravel Co. v.
Wilson, 248 S.W.2d 779, 782 (Tex. Civ. App.-Amaritlo 1952, writ ref'd n.r.e.).
105. See infra notes 128-197 and accompanying text.
106. See infra notes 128-197 and accompanying text.
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negligent performance of a contract constitutes a tort. The remaining
cases can be explained largely on traditional contract principles. Thus,
Texas law could, and should, rid itself of the general proposition,
suggested by the unfortunate language in Scharrenbeck, that negligent
performance of a contract is a tort.
Because the defendant's alleged negligence in Scharrenbeck caused
physical harm to the plaintiff's house, the plaintiff was entitled to
recover under traditional tort rules, notwithstanding the "economic
loss" rule.' °7 The issue was actually one of duty. Under normal "duty
to act" principles, the defendant had no affirmative duty to repair
the plaintiff's heater, but when the defendant undertook such a duty,
he had a duty under normal negligence principles to use reasonable
care to guard against personal injury or property damage. 3 8 The
contract to repair the heater was not necessary to overcome the "duty
to act" problem. That obstacle was overcome by the fact that the
defendant engaged in the activity of repairing the heater.
The court did state that nonperformance of contractual obligations can constitute a tort."°9 This statement is more difficult to
explain on traditional tort grounds because nonfeasance is not the
same as voluntarily acting, and then doing so negligently. Normally,
merely promising to do an act does not create a tort duty to act,
although this may be changing in cases involving personal injury or
property damage." 0 In the context of Scharrenbeck, however, non-

107.

See 204 S.W.2d at 510.
108. See id. See also Osuna v. Southern Pac. R.R., 641 S.W.2d 229, 230 (Tex. 1982)
("Having undertaken to place a flashing light at the crossing for the purpose of warning
travelers, the railroad was under a duty to keep the signal in good repair, even though the
signal was not legally required."); Colonial Say. Ass'n v. Taylor, 544 S.W.2d 116, 120 (Tex.
1976) (quoting RESTATEMENT (SECOND) OF TORTS § 323 (1965), which essentially states that
liability will be imposed only against one who, gratuitously or for consideration, undertakes
to provide a service for another if the person undertaking to perform the service fails to
exercise reasonable care and (1) this failure increases the risk of harm to the other or (2) the

other suffers harm because he relied on the undertaking). More precisely, these authorities
impose a duty only if the defendant's voluntary aid leaves the plaintiff worse off than he
would have been if the defendant had done nothing.
109. See 204 S.W.2d at 510.
110. Compare KEToN, supra note 6, at § 56, pp. 379-80 (mere gratuitous promise to
render a service, with nothing more, imposes no duty in tort) with Marsalis v. La Salle, 94
So.2d 120 (La. Ct. App. 1957) (defendant's mere promise to restrain and observe cat for signs
of rabies sufficient to impose a duty of reasonable care on defendant to do so). In Colonial
Savings Association v. Taylor, the court discussed gratuitous promises without mentioning the
requirement that the defendant must act in furtherance of the promise. However, the defendant
had, in fact, acted in furtherance of the promise. 544 S.W.2d 116, 117-20 (Tex. 1976).
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feasance was not an issue. The defendant actually tried to repair the
heater. True, the plaintiff alleged that the defendant failed to watch
for fire, but this was hardly a case of pure omission. Calling the
defendant's failure to watch for fire nonfeasance would be tantamount to calling a driver's failure to hit his brakes nonfeasance.
Scharrenbeck has yet another lesson. It recognizes that performance of a contract may be an occasion for conduct that creates
liability under general principles of negligence."' The mere fact that
conduct is also governed by a contract does not, ipso facto, remove
the case from general principles of tort law. This is the basic holding
of MacPherson v. Buick Motor Co.," 2 where the court held that the
mere fact that the defendant negligently manufactured its automobiles
in connection with a contractual transaction did not itself limit the
plaintiff's recovery to contract, with the attendant obstacle of privity.11 Instead, the plaintiff could also sue for personal injuries under
negligence, and the court held that the absence of privity is not a
defense in negligence.1 4 Similarly, in Scharrenbeck, the mere fact
that the defendant was performing a contract did not mean that its
conduct was not a tort. None of this, however, implicates the
"economic loss" rule, nor does it require a conclusion that breach
of a contract itself constitutes a tort.
Like Scharrenbeck itself, several of the cases citing Scharrenbeck
for the proposition that breach of contract can also constitute a tort
can themselves be explained entirely on traditional tort principles,
including the "economic loss" rule. A careful analysis of each case
helps clarify the various ways in which the Scharrenbeck language
has been used to overcome quite distinct specific issues. It also shows
how reliance on Scharrenbeck obscures other important issues the
courts should be addressing. Thus, each case will be analyzed in
some detail. Nevertheless, a reader might want simply to note the
general claim that these cases, like Scharrenbeck itself, can be explained on traditional tort principles and proceed to the analysis of
cases that cannot be so explained."'
111. See 204 S.W.2d at 510.
112. 111 N.E. 1050 (N.Y. 1916). See Strakos v. Gehring, 360 S.W.2d 787, 788-94 (Tex.
1962) (discarding the "accepted work doctrine" and holding that even though the contract did
not state that the dangerous condition must be fixed and the plaintiff "accepted" the work,
the defendant contractor still had a duty in tort to fix the dangerous condition).
113. 111 N.E. at 1053.
114. Id.
115. See supra notes 113-16 and accompanying text.
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In Panhandle Gravel Co. v. Wilson,116 the plaintiff was injured
when a two pound rock fell off a gravel truck, went through his
windshield, and hit him in the face. The truck was owned and
operated by one defendant and was loaded with another defendant's
gravel. The plaintiff sued the owner of the gravel for negligently
loading the truck, and he sued the owner of the truck for negligently
loading the truck and for negligently performing its contract obligations to the owner of the gravel. After a series of settlements with
the owner of the truck and his insurer, the trial proceeded between
the plaintiff and the owner of the gravel.
Ultimately, the case turned on whether the owner of the gravel
was entitled to indemnification from the owner of the truck. This
issue depended on the truck owner's obligations to the owner of the
gravel. The court held that the owner of the gravel was entitled to
indemnity because "indemnity between tortfeasors lies where one
tortfeasor breaches a duty which he owes to another." '" 7 To determine
that the truck owner owed a duty or obligation to the gravel owner,
the court quoted Scharrenbeck, stating that "[a]ccompanying every
contract is a common-law duty to perform with care, skill, reasonable
expedience and faithfulness the thing agreed to be done, and a
negligent failure to observe any of these conditions is a tort as well
as a breach of contract.""' 8
This language is superfluous, however, because the plaintiff
suffered a personal injury. Traditional tort principles, including the
"economic loss" rule and without reference to breach of contract
constituting a tort, can explain the result. The claim for indemnification was for economic loss, but this is true in every claim for
indemnification. The "economic loss" rule has never properly been
thought to bar claims for indemnification when the underlying tort
involved personal injury." 9 Nor is it necessary to call a breach of
the implied contract provision a tort. The driver of the truck was a
joint tortfeasor independent of the contract, because he acted negligently by driving an improperly loaded truck. The fact that the driver

116. 248 S.W.2d 779 (Tex. Civ. App.-Amarillo 1952, writ ref'd n.r.e.).
117. Id. at 782.
118. Id.
119. See, e.g., Thiele v. Chick, 631 S.W.2d 526, 532-33 (Tex. Civ. App.-Houston [1st
Dist.] 1982, writ ref'd n.r.e.). But see United Tractor, Inc. v. Chrysler Corp., 563 S.W.2d
850, 851 (Tex. Civ. App.-EI Paso, no writ 1978).
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was also performing a contract did not mean that he could not
independently be negligent. A person who is engaged in performing
a contract is not ipso facto relieved of his general tort duties
associated with that conduct.
There is a slight twist in this analysis. As a mere joint tortfeasor,
the owner of the truck would be obligated only to pay contribution,
not indemnity.2 ° When Panhandle Gravel Co. v. Wilson121 was
decided, Texas law required a person seeking indemnity to show that
the person from whom indemnification was sought owed him an
independent duty.'2 Under the facts of Wilson, however, this could
have been a tort duty, because the owner of the truck owed the
owner of the gravel a duty not to damage his gravel. Since this is
property damage, it would not run afoul of the "economic loss"
rule.
Moreover, while it is true that in most indemnity cases following
the "independent duty" rule, the duty was a tort duty, no Texas
case requires the independent duty to be a tort duty. Thus, it was
not necessary for the outcome of Wilson that the owner of the
truck's duty to the owner of the gravel was a tort duty rather than
a contract duty. True, the contract duty in Wilson was reasonable
care or good and workmanlike service, so the content of any implied
contract provision was similar to negligence. However, the obligation
could still be viewed as being implied in the contract, and the
obligation could still be viewed as a contractual breach.
It was not necessary in Wilson to hold that the independent duty
was a tort duty rather than a contract duty: the indemnitee was in
privity of contract with the indemnitor and was not seeking punitive
damages. 2 3 The only conceivable consequence of calling the indemnitor's obligation a tort obligation was if the independent duty between
the indemnitor and the indemnitee must be a tort duty. But there is
no such requirement.
In H.M.R. Construction Co. v. Wolco of Houston, Inc., 124
H.M.R. Construction Co. ("H.M.R."), as general contractor, sub-

120.

See 631 S.W.2d at 532.

121.

248 S.W.2d 779 (Tex. Civ. App.-Amarillo 1952, writ ref'd n.r.e.).

122.

See Austin Road Co. v. Pope, 216 S.W.2d 563 (1949). This is no longer the rule in

Texas. See, e.g., Duncan v. Cessna Aircraft Co., 665 S.W.2d 414 (Tex. 1984).
123.
124.

See 248 S.W.2d at 781.
422 S.W.2d 214 (Tex. Civ. App.-Houston [14th Dist.] 1967, writ ref'd n.r.e.).
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contracted with Wolco to furnish and erect prefabricated concrete
beams. Wolco then subcontracted with Commercial Erection and
Equipment Corp. ("Commercial") to perform certain phases of
Wolco's work. Two of Commercial's employees were injured and
filed personal injury claims against H.M.R. and Wolco of Houston,
Inc. ("Wolco"). The jury found that H.M.R. and Commercial were
negligent but that Wolco was not negligent. H.M.R. then sought
contribution from Wolco. The trial court denied H.M.R.'s claim for
5
contribution, and H.M.R. appealed.1
Citing Scharrenbeck, the court stated that Wolco had an implied
duty to H.M.R. to perform in a good and workmanlike manner.
The court then held that a breach of this duty "sounded in contract." 12 6 The court then held that Wolco discharged this duty. 27
The "sounded in contract" language dispels some of the language in other cases that breach of this duty constitutes a tort.
Nevertheless, the court then went on to say that the contract also
imposed an implied duty on Wolco to "exercise ordinary care.' ' 2 It
is unclear how this duty differed from the implied duty of good and
workmanlike service, but the court clearly drew such a distinction.
Citing Scharrenbeck, the court stated that "[a] breach of that duty
by Wolco's employees would have been negligent and H.M.R. would
have had a tort cause of action against Wolco for the damages it
sustained as a proximate result thereof.''12 The court went on to
hold that, although Wolco could not relieve itself of its contractual
duty to perform in a good and workmanlike manner -simply by
employing an independent contractor, Wolco would not be held liable
in tort for the negligence of its independent contractor.13 0 Moreover,
the jury had found that Wolco was not negligent. Wolco was not a
tortfeasor since the subcontractor's negligence could not be attributed
to Wolco. Therefore, Wolco was not liable to H.M.R. for contribution.
Even if Wolco had been negligent, however, the court's analysis
did not require an inroad into the "economic loss" rule or a
conclusion that breach of the implied duty of reasonable care con125. Id.at 215.
126. Id.at 216.
127.
128.
129.
130.

Id.
Id.
Id.

Id.
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stituted a tort. H.M.R.'s claim was for contribution for its own
liability for personal injury. Like a claim of indemnity, a claim for
contribution is, in a narrow sense, a claim for economic loss. But
the "economic loss" rule has never been applied to a claim for
contribution when the underlying claim was for personal injury. This
case is another instance where the mere existence of a contractual
relationship between some of the parties did not mean that there
could not also be independent grounds by which the parties could
be negligent. If H.M.R. and Wolco had both been liable for the
plaintiff's personal injury, the "economic loss" rule would not have
prevented the claim for contribution.
In Butler v. Lopez, 3' the plaintiff and defendant were parties
to an oil, gas, and minerals lease. The owner alleged that the operator
damaged his land. The specific issue was whether this allegation was
a cause of action for "damages to land" under the applicable venue
statute. The court held that this was such a cause of action. 32 In
doing so, the court stated that "a breach of contract may be
tortious."' 33 The court concluded that the plaintiff had pleaded a
cause of action for negligent damage to land and, therefore, that
13 4
venue was proper.
There was no need for the court to hold that breach of contract
also constitutes a tort. The defendant engaged in affirmative conduct
that allegedly caused physical damage to the plaintiff's property.
Even without a contract, this was a well-pleaded cause of action for
negligence, notwithstanding the "economic loss" rule. The mere fact
that the parties also had a contractual agreement should have been
irrelevant. Again, conduct in performance of contractual duties can
also constitute a tort, but this does not require a holding that breach
of contract is itself a tort.
In Davis v. Anderson,15 the defendant was in the business of
digging ditches. The plaintiff sued for personal injuries suffered when
one of the defendant's ditches caved in. The plaintiff was an employee
of the general contractor and the defendant was a subcontractor.

131.
132.
133.

367 S.W.2d 868 (Tex. Civ. App.-Austin 1963, writ dism'd).
Id. at 871.
Id. at 872 (citing Montgomery Ward & Co. v. Scharrenbeck, 204 S.W.2d 508 (Tex.

1947)).
134.
135.

Id.
501 S.W.2d 459 (Tex. Civ. App.-Texarkana 1973, no writ).
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The defendant made a plea of privilege, which turned on the question
of whether the defendant had committed an act of negligence in the
county of venue. In determining that the defendant was negligent in
digging the ditches, the court cited the familiar language in Scharrenbeck.'3 6 But again, the result can be explained with normal tort
principles, without any reference to the contract. The defendant had
a duty to conduct his activities with reasonable care not to cause
personal injury. The mere fact that the defendant's conduct was in
furtherance of a contractual obligation does not mean that the
defendant did not also have a tort duty to the general public to
perform its actions with reasonable care.
In Merit Drilling Co. v. Honish,3 7 the plaintiff was injured on
the job and sued the defendant for negligence and breach of an
implied warranty of good and workmanlike service. The plaintiff
had already settled a negligence claim with another defendant, and
the question was whether that settlement would provide the current
defendant with a credit. The court held that the defendant should
be credited and that, even if the plaintiff alleged a contract cause of
action, there was a corresponding tort duty to perform with reasonable care.' a But once again, it was not necessary to base this tort
duty on negligent performance of the contract because the case
involved a personal injury. There is a tort duty to use reasonable
39
care to avoid personal injury without reference to the contract.
In Liles v. Winters Independent School District,4° the School
District hired a contractor and an architect to lay a floor on top of
a concrete slab. The relevant defendant was a sales representative of
a company that sold the "floor system" to the School District and
made recommendations to the architects. The School District alleged

136. Id. at 462 (citing Montgomery Ward & Co. v. Scharrenbeck, 204 S.W.2d 508, 510
(1947)).
137. 715 S.W.2d 87 (Tex. App.-Corpus Christi 1986, writ ref'd n.r.e.).
138. See id. at 92 (citing Montgomery Ward & Co. v. Scharrenbeck, 204 S.W.2d 508, 510
(1947)).
139. See Bennet v. Span Indus. Inc., 628 S.W.2d 470, 473-74 (Tex. App.-Texarkana 1981,
writ ref'd n.r.e.). Moreover, it is not at all clear that a credit or percentage reduction for a
settlement should or does depend on the settling defendant being a "tortfeasor." After all,
settlement of a breach of warranty claim under Article 2 of the Business and Commerce Code
supports a credit or percentage reduction for remaining defendants, and yet such a claim is
clearly a "contract" claim. See TEx. Civ. PRc. & Ram. CODE ANN. § 33.012 (Vernon Supp.
1992); Duncan v. Cessna Aircraft Co., 665 S.W.2d 414, 430 (Tex. 1984).
140. 326 S.W.2d 182 (Tex. Civ. App.-Austin 1959, no writ).

"ECONOMIC LOSS" RULE

1992]

that the defendant negligently advised the architects that the floor
could be laid "tight. ' 141 The architects followed this advice, but the
floor buckled. The specific issue was whether venue was proper,
depending on whether the defendant was a joint tortfeasor. The court
ultimately held that the defendant might not have been a necessary
party and remanded the case for a further evidentiary hearing. 142
Specifically, the court held that the evidence was43 insufficient to
sustain a finding that the defendant was negligent.1
In its analysis, the court cited Scharrenbeck and stated that "[a]
breach of contract may be tortious."' 44 This determination was
necessary only to determine venue. The court did not address privity
and the parties did not ask for punitive damages. However, even on
the venue issue, Liles can be explained entirely on principles of
ordinary negligence, without any reference to the contract. The
plaintiff suffered property damage to its flooring. The defendant's
alleged negligence may have occurred during performance of its
contract, but its conduct was negligent independent of the contract.
There is a slight problem with this analysis. Property damage is
a traditional form of recovery in negligence, but damage to the
product itself constitutes pure economic loss in strict product liability. 14 Moreover, in Jim Walter Homes, Inc. v. Reed,'" the court
relied on the fact that the alleged loss was to the "subject of the
contract itself."' 47 It is conceivable that a court might interpret Liles
as involving damage to the product itself, and therefore as constituting an inroad into the "economic loss" rule. A response, however,
is that the defendant had not actually sold the flooring; it sold only
advice. Thus, the damage was not to the product it sold; it was to
the plaintiff's other property, the flooring. This is not altogether
clear from the recitation of facts, however, which means that Liles
is slightly ambiguous.
Finally, in Coastal Construction Co. v. Tex-Kote, Inc.,' 48 a
worker fell to his death during the construction of the Astrodome.
141.

Id. at 184.

142. Id.at 188.
143. Id.
144. Id.
145. See Mid Continent Aircraft Co. v. Curry County Spraying Ser., Inc., 572 S.W.2d
308, 313 (Tex. 1978).
146. 711 S.W.2d 617 (Tex. 1986).
147. Id. at 618.
148. 571 S.W.2d 400 (Tex. Civ. App.-Waco 1978, writ ref'd n.r.e.).
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His widow sued the owners, the general contractor, and the subcontractor, who was the decedent's employer. The general contractor
filed a cross-claim against the subcontractor for contractual indemnity. The contract provided that the contractor was entitled to
indemnity only if the injury was caused "in whole or in part by any
negligent act or omission of the Subcontractor." ' 149 The court focused
on whether the contractual indemnity provision had been triggered
by the facts.
In analyzing this issue, the court cited Scharrenbeck and stated
"that "[a]t that outset, both Appellant and Appellee agree that accompanying every contract is the common-law duty to perform with
ordinary care, and that negligent omission or commission concerning
the performance of such contract is a tort as well as a breach of
contract." 15 0 This is only dicta, however, because the decedent suffered personal injury. Consequently, the case did not implicate the
''economic loss" rule or the question of whether a breach of the
implied duty of good and workmanlike service is a tort. Even without
any implied duty to perform with ordinary care, both parties had a
common-law duty, independent of the contract, to use reasonable
care not to cause personal injury. The claim for indemnity was itself
a claim for economic damage, but the "economic loss" rule does
not preclude a claim for indemnity when the underlying claim was
for personal injury. Moreover, the indemnity claim was based on a
contract for indemnity. Consequently, Coastal Construction can also
be explained entirely on traditional contract grounds. Coastal Construction provides a nice transition to another set of cases that cite
Scharrenbeck for the proposition that breach of contract also constitutes a tort. This set of cases can be explained entirely on traditional
contract principles, without any reference to breach of contract
constituting a tort. 1
The most significant of these cases is Coulson v. Lake L.B.J.
Municipal Utility District.52 The plaintiff was the assignee of a cause
of action from engineers that had prepared plans and specifications

149. Id. at 404.
150. Id.at 405.
151. Again, we believe that an analysis of each case demonstrates the variety of issues that
courts have cited Scharrenbeck to resolve. Nevertheless, a reader might want to take this claim
on faith and proceed to the next stage of the analysis. See infra note 176-80 and accompanying
text.
152. 734 S.W.2d 649 (Tex. 1987).
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for the defendant's project. The plaintiff sued to collect the engineers'
fee. The defendant answered and filed a counter-claim, alleging that
the engineer had failed to prepare the plans in accordance with
reasonable engineering practice. The specific issue before the court
was who had the burden of proof.'53 In analyzing the issue, the court
stated:
We are unable to discern any real difference between the District's
claim that Coulson's efforts were not good and workmanlike and
did not meet the standards of reasonable engineering practice and
its claim that Coulson was negligent in his performance of pro-

fessional service. In Montgomery Ward & Co. v. Scharrenbeck
... we noted that c6ntracts typically create both contractual

obligations and implied duties the breach of which may create
liabilities in contract and in tort. We further said that the commonlaw duty to perform with care and skill accompanies every contract
and that the negligent failure 154
to meet this implied standard was
tort.
in
recovering
for
basis
a
This language is dicta. Nothing turned on whether the engineer's
failure to perform in a good and workmanlike manner created a
contract claim based on an implied condition of the contract or a
tort claim. The parties were in privity of contract and the plaintiff
was not seeking punitive damages. Neither party had suffered personal injury or property damage, but that is not required for a case
to be explained entirely on contract principles. The implied covenant
to perform in a good and workmanlike manner has content that is
similar to negligence, but the mere fact that the standard of performance is similar to negligence does not necessarily mean that the
duty it imposes is a tort duty rather than a contract duty. 55 The
burden of proof certainly did not turn on this characterization.
In Westbrook v. Watts, 56 the plaintiff sued on a written contract
to recover the balance due for services in drilling an oil well. The
defendant responded that the plaintiff had not performed in a good
and workmanlike manner by failing to run a "measuring line at the
time surface casing was cemented."''1 7 The court rejected the defen-

153. Id. at 650. The court ultimately held that the defendant had the burden. Id.at 652.
154. Id. at 651.
155. This point is similar to the analysis we suggested for legal malpractice cases. See
supra notes 86-91 and accompanying text.
156. 268 S.W.2d 694 (Tex. Civ. App.-Waco 1954, writ ref'd n.r.e.).
157. Id.at 696.
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dant's specific claim about the measuring line because the contract
did not obligate the plaintiff to perform that task. On the defendant's
general claim, the court examined the jury instructions on "good
and workmanlike service" and approved the instruction, thereby
affirming the trial court's judgment in favor of the plaintiff. 58
In the course of analyzing the instruction on "good and workmanlike service," the court noted the similarities between "good and
workmanlike service" and "negligence."' 5 9 The court also stated:
There is the general requirement applicable to all contracts where
one is required to perform a service that it will be performed with
reasonable care or skill and the failure to do so can be the basis
for either a tort action, based upon negligence, or a contract
action for failure to perform. The standard of performance is the
same in either case. The definition requires appellee's conduct to
be measured by that of an ordinary prudent person engaged in
the drilling of oil wells. 160
The language concerning that failure to perform with reasonable
care may constitute a tort is dicta. The plaintiff's suit was for breach
of contract, not negligence. As in Coulson, the court's holding that
contracts for services have an implied provision that the services will
be performed in a good and workmanlike manner or with reasonable
care does not require a conclusion that breach of that implied
provision is a tort. The requirement of reasonable care or good and
workmanlike service becomes part of the contract. The mere fact
that the content of the standard is similar to negligence does not
necessarily mean that the cause of action is for negligence. The cause
of action can still be for breach of contract, albeit based on an
implied promise, the content of which is reasonable care.
Whether breach of an implied promise to use reasonable care
or good and workmanlike service constitutes a tort could have a
profound effect on some cases. For example, it could affect whether
persons not in privity of contract can recover or whether a plaintiff
can recover punitive damages. But none of these issues were raised
in Westbrook. The plaintiff sued on a contract, was in privity of
contract with the defendant, and was not asking for punitive damages.

158.
159.
160.

Id. at 697-98.
Id. at 698.
Id. at 697-98.
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In Compton v. Polonski,6 1the plaintiff sued to recover money
due under a "grove care" contract that obligated him to care for
the defendant's orchards. The grove care contract expressly stated
that the caretaker should use "his own best judgment" to determine
when the trees required irrigation, cultivation, and spraying and that
the caretaker would be liable to the owner for damage only if the
caretaker was "negligent." 162 Under a separate marketing contract,
the plaintiff was obligated to use best efforts to sell the defendant's
fruit. The defendant counter-claimed, alleging that the plaintiff
breached the grove care contract by negligently performing the grove
care services and that the plaintiff did not make an accurate accounting under the marketing contract.
On the plaintiff's claim, the jury found that the plaintiff performed all of the conditions of the written agreement, but on the
defendant's claim the jury found that the plaintiff had failed to
properly care for the groves. The issue on appeal was whether these
two jury findings were in conflict, requiring a mistrial. The court
held that they were in conflict.1 63 In deciding the case, the court
stated, "[a]s a general rule, a party to a contract owes a commonlaw duty to perform with care, skill, reasonable expedience and
faithfulness, the thing agreed to be done, and a negligent failure to
observe such a duty is a "tort", as well as a breach of the contract. ' r4 But, this statement is dicta; the case can be explained
entirely in terms of traditional contract law.
First, as in Coulson and Westbrook, the mere fact that the
implied covenant of good and workmanlike service, or of service
with reasonable skill and care, is similar in content to negligence
does not necessarily render breach of that covenant a tort. A court
could just as easily call this a breach of a contractual duty, the
content of which is similar to negligence. Moreover, nothing turned
on whether a breach constituted a tort or a contract. The parties
were in privity of contract, and neither was seeking punitive damages.
The question whether the jury's answers were conflicting certainly
did not depend on this characterization. Second, it was not even
necessary for the court to imply a covenant of good and workmanlike

161. 567 S.W.2d 835 (rex. Civ. App.-Corpus Christi 1978, no writ).
162. Id. at 837.
163. Id. at 840.
164. Id. at 839.
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service or reasonable care. The contract had an express provision
that the plaintiff would be liable if he performed negligently. The
parties' use of the word "negligence" in their contract did not
necessarily make a breach of this express provision a tort.165
In Texas Power & Light Co. v. Barnhill,'66 Barnhill agreed to
clear a right of way for Texas Power & Light. He then hired Frank
Thrasher on an hourly basis to do part of the work. Thrasher sued
Barnhill on a sworn account to recover payment for his services.
Barnhill then filed a third-party action against Texas Power & Light
for breach of contract; seeking both actual and exemplary damages.
Barnhill alleged that Texas Power & Light had wrongfully terminated
its contract with him before it had been completed. Texas Power &
Light claimed that it was entitled to an issue and an instruction on
whether Barnhill had performed his services in a professional manner.
Analyzing this issue, the court stated, "[t]here is a common law duty
accompanying each contract 'to perform with care, skill, reasonable
expedience and faithfulness the thing agreed to be done, and a
negligent failure to observe any of these conditions is a tort, as well
as a breach of the contract." ' 167 Under certain circumstances this
duty would serve as an affirmative defense.168 The court then rejected
Texas Power & Light's claim because other submitted jury issues
covered this subject.
As in Coulson, Westbrook, and Compton, the court's statement
in Barnhill is dicta. Nothing turned on whether Barnhill's duty to
perform with good and workmanlike service was a contract duty or
a tort duty. The parties were in privity of contract, and Texas Power
& Light was not seeking punitive damages from Barnhill.
Significantly, when the court analyzed Barnhill's own claim
against Texas Power & Light for punitive damages, the court stated:

165. Compton might also be explained on the ground that it involved property damage to
the orchard. If this were true, the case could be explained on traditional tort principles,
without implicating the "economic loss" rule. It is not clear, however, that the grove owner

suffered tangible damage to the property. The court recited the caretaker's obligation to
irrigate, prune, and fertilize the trees. Id. at 837. Failure to perform this service with reasonable
care might have caused damage to the trees. But the court actually discussed only the plaintiff's
failure to account for profits. But even without property damage, the case can be explained
on traditional contract grounds.
166. 639 S.W.2d 331 (Tex. App.-Texarkana 1982, writ ref'd n.r.e.).
167. Id. (quoting Montgomery Ward v. Scharrenbeck, 204 S.W.2d 508, 510 (Tex. 1947)).
168. Id.
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In Texas, it has long been the rule that exemplary damages cannot
be recovered for a simple breach of contract, where the breach is
not accompanied by a tort, even though the breach is brought
about capriciously and with malice. If, however, in addition to
or contemporaneously with a breach of contract, a tort is pleaded
and proved, punitive damages may be recovered. It is not necessary
for the tort and the breach of contract to arise out of separate
and distinct transactions, but both the tort and the breach of
69
contract must be separately pleaded and proved.
The court concluded that the evidence was not factually sufficient to
establish that Texas Power & Light had committed an independent
tort, so exemplary damages were not recoverable. 70 This conclusion
is important. Barnhill is finally a case where it did matter whether
breach of contract constitutes a tort, because a tort was required to
recover punitive damages, and the court clearly held that punitive
damages were not available without an independent tort.17 1 At least
here, mere breach of contract did not constitute a tort.
Finally, in New Trends, Inc. v. Stafford-Lowdon, Co., 72 the
plaintiff sued on a sworn account to recover for printing work, and
the defendant responded that the work had not been done in a good
and workmanlike manner. The court held that the lack of good and
workmanlike service was an affirmative defense and that the burden
of proof was on the defendant. 7 1 It also held that the evidence was
sufficient to sustain a finding that the plaintiff had not breached this
warranty.174 The court stated that "[w]here parties contract as they
did here there is an implied warranty that the work called for by the
contract will be done in a good and workmanlike manner.'1 75 The
court then stated that "[a]ccompanying every contract is a commonlaw duty to perform with care, skill, reasonable expedience and
faithfulness the thing agreed to be done, and a negligent failure to
observe any of these conditions is a tort, as well as a breach of the
contract. "176

169.
170.

Id. at 333-34 (citations omitted).
Id.

171.

See id.

172.
173.
174.
175.
176.

537 S.W.2d 778 (Tex. Civ. App.-Fort Worth 1976, writ ref'd n.r.e.).
Id. at 783.
Id. at 784.
Id. at 782.
Id. (quoting Montgomery Ward v. Scharrenbeck, 204 S.W.2d 508, 510 (Tex. 1947)).
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Again, this language from Scharrenbeck is dicta. The parties did
not dispute the existence of an implied warranty, and nothing turned
on whether its breach constituted a tort or a contract claim. Although
the plaintiff was suing for pure economic loss, his suit could be
explained entirely on contract principles. The defendant's claim that
the plaintiff breached the duty of good and workmanlike service was
simply an affirmative defense to a claim for breach of contract.
A final opinion, Justice Gonzalez' concurring opinion in Melody
Home Manufacturing Co. v. Barnes,77 can be explained under both
traditional contract principles and traditional tort principles. The
plaintiff sued under the Deceptive Trade Practices Act, claiming that
the defendant breached its implied warranty to repair his mobile
home in a good and workmanlike manner. The court upheld the
plaintiff's claim. 78 Justice Gonzalez argued that the majority's holding was unnecessary because, as a purchaser of services, the plaintiff
already had a remedy under existing law . 79 Citing Scharrenbeck,
Justice Gonzalez stated that a "service consumer has a choice of
remedies for substandard performance under both contract and
tort."' 180 Citing Compton, New Trends, and Westbrook, Justice Gonzalez stated, "[t]he implied duty of good and workmanlike performance has been applied under contract principles as an affirmative
defense (failure of consideration) or offensively under negligence
principles to collect damages proximately caused by unskillful and
deficient work."' 8'
As the discussion above indicates, Compton, New Trends, and
Westbrook can be explained either on pure tort principles or pure
contract principles, without reference to breach of contract as a tort.
Moreover, it was not necessary for Justice Gonzalez to characterize
the breach in Melody Homes as a tort in order to argue that the
plaintiff already had a remedy. The plaintiff was in privity of contract
with the defendant, and he was not seeking punitive damages, other
than statutory damages under the DTPA. The only issue that might

177. 741 S.W.2d 349 (Tex. 1987).
178. See id.at 351.
179. See id. at 358-59 (Gonzalez, J., concurring).
180. Id. at 358 (Gonzalez, J., concurring).
181. Id. (Gonzalez, J., concurring) (citing Compton v. Polonski, 567 S.W.2d 835 (Tex.
Civ. App.-Corpus Christi 1978, no writ); New Trends, Inc. v. Stafford-Lowdon Co., 537
S.W.2d 778 (Tex. Civ. App.-Fort Worth 1976, writ ref'd n.r.e.); Westbrook v. Watts, 268
S.W.2d 694 (Tex. Civ. App.-Waco 1954, writ ref'd n.r.e.)).
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have turned on a characterization of the plaintiff's claim as tort or
contract was whether the implied warranty of good and workmanlike
service could be waived. Most contract warranties are subject to
modification or waiver, but it is not necessary to argue that a specific
warranty creates a tort duty in order to hold that it cannot be waived.
Thus, it turns out that Scharrenbeck and its progeny are much
ado about nothing. Though Scharrenbeck is often cited for the
proposition that every contract has an implied duty of good and
workmanlike service and that breach of this duty is a tort, such a
principle is not required to explain the result in any of the cases.
Each of the cases can be explained entirely on traditional tort
principles, including the "economic loss" rule, or on traditional
contract principles, including the rules that require privity and preclude punitive damages. Scharrenbeck and its progeny could easily,
and profitably, be excised from Texas jurisprudence.
IV.

SOUTHWvSTERN BELL TELEPHONE Co. v. DELANNEY AND A
SUGGESTED APPROACH

The Texas Supreme Court's most recent pronouncement on this
82
subject came in Southwestern Bell Telephone Co. v. DeLanney.
The plaintiff sued Southwestern Bell for lost profits because Southwestern Bell negligently cancelled his yellow pages advertisement.
Southwestern Bell argued that it had merely breached its contract,
which had a limitation-of-liability clause. Southwestern Bell also
argued that Jim Walter Homes precluded the plaintiff from recovering pure economic damages in an action for negligence. The court
of appeals rejected Southwestern Bell's arguments.183 Citing Coulson
and Scharrenbeck, the court of appeals stated that "[a] party to a
contract owes a common law duty to perform with care, skill,
reasonable expedience and faithfulness the thing to be done and a
negligent failure in performing any of these conditions can be the
basis for recovery in tort as well as a breach of contract. ' 18 4
The court concluded that the jury could have found, based on the
evidence, that Southwestern Bell negligently performed its duty to
the plaintiff. 5

182. 809 S.W.2d 493 (Tex. 1991).
183. See Southwestern Bell Tel. Co. v. DeLanney, 762 S.W.2d 772, 774 (Tex. App.Texarkana 1988), rev'd, 809 S.W.2d 493 (Tex. 1991).
184. Id.
185. See id. at 776.

TEXAS TECH LAW REVIEW

[Vol. 23:477

The supreme court then reversed. 18 6 The court applied the "economic loss" rule by citing Jim Walter Homes and saying that
"[w]hen the only loss or damage is to the subject matter of the
contract, the plaintiff's action is ordinarily one of contract. 1'1 7 The
court held that Scharrenbeck did not support a contrary conclusion,
because Scharrenbeck involved property damage.'88
This part of the court's analysis is straightforward and sound.
The court was not required to identify a metaphysical boundary
between contract obligations and tort obligations. The plaintiff can
sue for negligence and then have the outcome of that suit turn on
the internal doctrinal elements of a cause of action for negligence,
which include a rule that a plaintiff normally cannot recover if his
only loss is purely economic. A court could decide to depart from
that rule in certain circumstances, as the Texas Supreme Court seems
to have done in good faith and fair dealing cases. 18 9 Even when a
court applies the "economic loss" rule, it must ascertain the rule's
precise contours, which in Texas are not altogether clear . '9 However,
the court need not ascertain the "essential" nature of a contract
obligation and a tort obligation to ascertain the precise location of
the boundary between them.
Unfortunately, however, the court then went on to describe the
difference between tort obligations and contract obligations. Quoting
Prosser and Keeton, the court stated that "[tiort obligations are in
general obligations that are imposed by law - apart from and
independent of promises made and therefore apart from the manifested intentions of the parties - to avoid injury to others."' 9'
The problem here is that this definition, indeed this entire approach,
is not helpful. All implied warranties are creatures of law, not the
parties' bargain, but their breach is not therefore necessarily a tort.
As we suggested above, however, it is not necessary to ascertain

186.

809 S.W.2d at 495.

187. Id. at 494 (citing W. PAGE KEETON ET AL.,
§ 92, at 656 (5th ed. 1984); J. HADLEY EDGAR,
REMEDrEs § 1.03(4)(b), at 1-36 (1990)).
188.
burning
189.
190.
191.
LAW OF

PROSSER & KEETON ON THE LAW OF TORTS
JR. & JAMES B. SALES, TExAS TORTS &

Id. at 494. The court made this point implicitly by referring to the fact that "[i]n
down the plaintiff's home, the defendant breached a common-law duty as well." Id.
See supra section II(B).
See supra section II.
809 S.W.2d at 494 (quoting W. PAGE KEETON, ET. AL., PROSSER & KEETON ON rm
TORTS, § 92, at 655 (5th ed. 1984).
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precisely how tort obligations differ from contract obligations.
The plaintiff should first decide on the cause of action. Then,
the court should apply the internal doctrinal rules for that cause of
action to determine whether the plaintiff can recover. If the plaintiff
sues for a breach of contract, he must prove all of the elements of
a contract claim, and the case might turn on whether there is privity
of contract, consideration, or a valid waiver. If the plaintiff sues for
negligence, he must prove all of the elements of a negligence claim,
and the case might turn on whether the defendant failed to use
reasonable care, whether the plaintiff himself was contributorily
negligent, or whether the plaintiff suffered more than pure economic
loss. If the plaintiff sues for breach of contract and negligence, the
court can test each claim by that claim's own internal doctrinal rules.
This does not mean that the internal doctrinal rules of contract
law or negligence are set in concrete or that courts should never alter
them. For example, had DeLanney preserved his contract claim, the
court might have considered imposing constraints on Southwestern
Bell's ability to limit its contract damages, 192 or it might relax the
requirement of consideration 193 or privity 94 in special circumstances.
Additionally, within tort law, a court might depart from the "economic loss" rule in appropriate circumstances, as it appears to have
done in insurance cases involving the duty of good faith and fair
dealing. 195 The suggestion, however, does mean that the court's
analysis should take place within the internal doctrinal requirements
and doctrinal debates of negligence and contract law rather than
focusing on abstract definitions concerning the nature of contract
obligations and tort obligations.
In addition to being pragmatic rather than metaphysical, this
approach has the advantage of focusing a court's attention on the
specific problem it faces in an individual case. The language in
Scharrenbeck, which purports to make a general statement about
breach of contract constituting a tort, does not discriminate among
the various issues that can turn on characterizing a case as being one

192. We do not suggest that the court should have limited Southwestern Bell's ability to
limit its contract damages. That is an entirely different issue.
193. See, e.g., RESTATEMENT (SEcoND) oF CONTRACTS § 90 (1979).
194. See, e.g., TEx. Bus. & Com. CODE ANN. § 2.318 (Vernon 1968).
195. See, e.g., Viles v. Security Nat'l Ins. Co., 788 S.W.2d 566 (Tex. 1990); Arnold v.
National County Mut. Fire Ins. Co., 725 S.W.2d 165 (Tex. 1987).
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of tort or contract. These various issues include whether punitive
damages are available, whether privity of contract is required or
whether pure economic loss is recoverable. By being a universal
solvent, the language in Scharrenbeck can be misused to avoid careful
analysis. Indeed, a virtue of the court's opinion in DeLanney is that
it relegates Scharrenbeck to a minor role. Attention to the internal
doctrinal requirements of contract law and negligence, on the other
hand, focuses the court's inquiry on the specific issue at stake in the
case and the policies that underlie the normal doctrinal solution to
that issue.
Some of the advantages of the suggested approach are illustrated
by examples of litigation in the construction industry, where confusion about these issues has important practical consequences. 19 A
leading Texas case is Bernard Johnson, Inc. v. Continental Constructors, Inc., 197 which arose on a plea of privilege. The plaintiff had a
contract to construct a bulkhead for the Texas Parks and Wildlife
Department. The defendant prepared the architectural plans and
specifications for the bulkhead. The plaintiff's contract with Texas
Parks and Wildlife provided that the architect had certain powers
and duties to supervise the project. The plaintiff sued Texas Parks
and Wildlife under the contract for payment and sued the architect
for failure properly to supervise and administer the project.
The plaintiff argued that the architect was liable for breach of
contract because the architect accepted duties assigned to it in the
contract between the plaintiff and Texas Parks and Wildlife. The
court rejected this argument, holding that the architect could not be
bound by a contract to which it was not a party. 198 The court
reasoned that it was one thing to permit someone who was not party

196. See Rabin, supra note 3; Murray H. Wright & Edward E. Nicholas, The Collision of
Tort and Contract in the Construction Industry, 21 RICH. L. REV. 457 (1987); Timothy L.
Bertschy, Negligent Performance of the Service Contractorand the Economic Loss Doctrine,
17 J. MARSHALL L. REV. 249 (1984); Larry D. Espel, Liability and Loss Allocation for
Economic Losses in ConstructionLitigation Involving Design Professionals, 13 WM. MrrCITEL
L. Rav. 81 (1987); Keith L. Davidson, The Liability of Architects, 13 TRIAL 622 (June 1977);
Bibb Allen, Liability of Architects and Engineers to Third Parties, 22 ARCH. L. REv. 454
(1968); JAmEs

ACRET, ARCHITECTS AND ENGINEERS: THEm PROFESSioNAL RESPONSIBIITIES §§

10.2 & 10.3 (1977); Anthony K. Earley, Liability of Architects and Engineers to Third Parties:
A New Approach, 53 NoTRE D.mE LAW, 306, 318 (1977); Note, Architectural Malpractice:A
Contract-BasedApproach, 92 HARv. L. REV. 1075 (1979).
197. 630 S.W.2d 365 (Tex. App.-Austin 1982, writ ref'd n.r.e.).
198. Id. at 370.
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to a contract to recover from a party, but that this was different.
The court cited Scharrenbeck for the proposition that there might
be a liability for negligent breach of the contract between the parties
to the contract. In a lengthy footnote, the court entertained the
possibility that while a third person could recover from a party to
the contract, a party or person who is not a party to the contract
cannot be bound by the contract. 199
The court then analyzed whether the architect had any common
law duties, aside from the contract. The court noted that the powers
and duties assigned to a supervising architect varied tremendously
from contract to contract. Consequently, the court was wary about
announcing a general rule concerning the noncontract liability of
supervising architects. The court recognized that courts in several
other jurisdictions, without looking at the details of the architect's
contract with the owner, have held architects, engineers, and supervising engineers liable as a general proposition for economic damages
to third persons. 200 The court, however, declined to follow the reasoning of these cases.201 The court also recognized that cases in other
jurisdictions sometimes hold architects and/or engineers liable for
economic loss to third persons, depending on the specific duties
assigned the contract with the owner. 20 2 The court also noted two
Texas cases in which the courts seemed to assume without discussion
that an architect might be liable for economic loss to a third party. 203

199. Id. at 370 n.4. Although the court does not say so, the architect almost certainly had
a contract with Texas Parks and Wildlife in which he undertook to supervise the project. If
the plaintiff had sued for breach of the defendant's obligations under this contract - to
which the defendant was a party - the court's analysis would not have been applicable. In
fact, this is just the sort of case the court said it was not considering.
200. See id. at 371 n.6; Detweiler Bros., Inc. v. John Graham & Co., 412 F. Supp. 416,
420 (E.D. Wash. 1976); United States v. Rogers & Rogers, 161 F. Supp. 132, 136 (S.D. Cal.
1958); A.R. Moyer, Inc. v. Graham, 285 So.2d 397, 402 (Fla. 1973); Normoyle-Berg & Assocs.
Inc. v. Village of Deer Creek, 350 N.E.2d 559, 561 (Ill. App. Ct. 1976); Conforti & Eisele,
Inc. v. John C. Morris Assocs., 418 A.2d 1290, 1292 (N.J. Super. Ct. Law Div. 1980);
Davidson & Jones, Inc. v. County of New Hanover, 255 S.E.2d 580, 584 (N.C. Ct. App.
1979).
201. See 630 S.W.2d at 374-75.
202. See id. at 371 n.6; Krieger v. J. E. Greiner Co., 382 A.2d 1069, 1071-72 (Md. 1978);
Craig v. Everett M. Brooks, Co., 222 N.E.2d 752, 754 (Mass. 1967); Vonasek v. Hirsch &
Stevens, Inc., 221 N.W.2d 815, 817, 819 (Wis. 1974).
203. See 630 S.W.2d at 371-72 n.6; 1.0.1. Sys., Inc. v. City of Cleveland, 615 S.W.2d
786, 790 (Tex. Civ. App.-Houston l1st Dist.] 1980, writ ref'd n.r.e.); Associated Architects
& Eng'rs, Inc. v. Lubbock Glass & Mirror Co., 422 S.W.2d 942, 944-45 (Tex. Civ. App.-

520

TEXAS TECH LAW REVIEW

[Vol. 23:477

The court examined the specific duties undertaken by the architect in Johnson and concluded that, under this contract, the architect
was acting as the representative of the owner, not for the benefit of
the contractor. Under these circumstances, the court saw no reason
to impose a duty. The court, in essence, looked to the contract to
determine who the contractual obligations were intended to benefit.
Although the court did this in the context of negligence, the court's
reasoning also suggests third-party beneficiary analysis in contract
law. °0 Under some contracts, though not most contracts, the owner
might have hired the architect for the benefit of the contractor. The
court declined to impose a duty merely on the status of being a
supervising architect, but it did not rule out the possibility of a duty
when the architect is hired for the benefit of the contractors. This
approach would be better explained under contract law dealing with
third-party beneficiaries.
The point here is that an inquiry into the nature of tort obligations and contract obligations, or reference to the general language

Amarillo 1967, writ ref'd n.r.e.).
In Associated Architects, the plaintiff contracted for a skylight. 422 S.W.2d at 944.
Because the skylight was defective, its installation was delayed. Id. This caused weather damage
to the plaintiff's bakery equipment. Id. The plaintiff sued the architect for negligence. Id. The
court addressed several points of error, but it did not address whether such a cause of action
is valid. Id. at 944-46. But even if the cause of action is valid, it does not implicate the
"economic loss" rule. The plaintiff suffered property damage, so the case can be explained
entirely on traditional tort grounds. See id. at 945-46.
In .O.. Systems, 1.0.1. contracted with the city to construct sewer improvements. 615
S.W.2d at 787. Bayshore Engineers and Ufer designed the plans and served as supervisors of
the project. Id. 1.0.1. sued the city for breach of contract, and the city counterclaimed. Id.
1.0.1. also sued Bayshore and Ufer for negligence. Id. The court never actually addressed the
question of whether I.O.I.'s claim against the architects stated a cause of action. The court
simply held that the evidence failed to show negligence. Id. at 790. On the question of I.O.I.'s
duties to the city, the court cited the Scharrenbeck line of cases for the proposition that 1.0.1.
had a common law duty to perform its contract with skill, care, reasonable diligence, and
faithfulness. Id. at 791. But this language can be explained entirely in terms of contract, which
was the only issue between 1.0.1. and the city.
A famous case outside Texas dealing with negligently caused economic loss in the
construction industry is J'Aire Corp. v. Gregory. See 598 P.2d 60 (Cal. 1979). The defendant
was a contractor who agreed to renovate an air conditioning system at a county airport. Id.
at 62. The plaintiff, who operated a restaurant at the airport, sued for lost profits due to
delays in construction. Id. The court held that the plaintiff's claim stated a cause of action.
Id. at 64. J'Aire does seem to make inroads into the "economic loss" rule. Nevertheless, it
could be explained on third-party beneficiary principles in contract law, though the court did
not use this route. See Rabin, supra note 3, at 1517 n. 15.
204. See 630 S.W.2d at 372-74.
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in Scharrenbeck that breach of contract also constitutes a tort, does
not advance the ball. On the other hand, attention to the internal
doctrine requirements of contract law draws the court's attention to
a central, specific issue in the case: should a plaintiff not in privity
of contract with the defendant be able to recover for breach of the
contract? It also draws the court's attention to a specific body of
doctrine, third-party beneficiaries, designed to help resolve this issue.
In turn, this could help the court ask the right questions about
whether the particular contract in a case like Johnson was intended
to benefit the third party. Similarly, attention to the internal elements
of the negligence doctrine, including the "economic loss" rule,
focuses the court's attention on whether good reasons exist for
departing from the "economic loss" rule in the context of construction contracts. 20 5 All of these issues are obscured by a general inquiry

205. In fact, construction disputes like the one in Johnson are good candidates for
precluding recovery under the "economic loss" rule, because the parties are in a position to
protect themselves through bargaining. Though the parties do not necessarily have contracts
with each other, they typically all have contracts with the owner, or subcontracts with someone
who does have a contract with the owner. If contractors want to be protected, they can insist
on that protection from the owner who will get protection from the architect. The contractors
can take less compensation from the owner, so that the owner can in turn compensate the
architect for the added risk.
The issue is who will buy business protection insurance. It makes sense to let the parties
bargain about this rather than impose a "legal" solution. As the Johnson court noted, the
contractual arrangements between and among parties to construction projects vary from project
to project. See 630 S.W.2d at 371. This reflects differing economic realities of each project.
Imposing risks on different parties may make sense in different situations. The way to
accomplish this is to let the parties bargain about risks.
There are two additional reasons to decline imposing a general tort duty on architects
and engineers. First, imposing the risk of economic loss on the architect requires the architect
to pass the cost along to the owner. The owner will then pass the cost along to the various
contractors and subcontractors. Different contractors and subcontractors have different susceptibilities to economic loss, but the owner has no way of distinguishing among the various
contractors and subcontractors. Some contractors and subcontractors will benefit greatly, some
will not. Yet all will pay the price for this protection, not in proportion to their benefit from
the protection, but roughly in proportion to the dollar value of their services. This will lead
to a cross-subsidization. Contractors and subcontractors who are not subject to losses from
delays effectively "pay" for protection that they do not need. In effect, they subsidize other
contractors and subcontractors who are more susceptible to this type of loss.
This inequity could be remedied if the owner could determine which contractors and
subcontractors benefit most and then charge them more by paying them less. But this would
require the owner to be in the business of evaluating contractors' susceptibility to economic
loss, which would effectively put the owner in the insurance evaluation business. Individual
contractors and subcontractors are in a better position to evaluate their own susceptibility to
economic loss and determine whether to buy insurance. Thus, fairness and efficiency support
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into the underlying essence of tort obligations and contract obligations or a general statement that breach of contract can constitute a
tort.
V.

CONCLUSION

The language in Scharrenbeck and its progeny, which states that
every contract has an implied duty to perform with reasonable care
and the breach of such duty constitutes a tort, is both superfluous
and pernicious. It is superfluous because all of the Scharrenbeck
cases can be explained on traditional tort or contract principles,
without reference to the idea that breach of contract also constitutes
a tort. It is pernicious because it invites inquiry into the nature of
tort obligations and contract obligations instead of careful attention
to the internal doctrinal requirements of contract law and negligence,
including the "economic loss" rule. This, in turn, diverts attention
from the specific issue in a particular case, such as whether a plaintiff
should be able to recover without privity, whether he should be able
to recover punitive damages, whether he should be able to recover
pure economic loss, and so on. Consequently, Scharrenbeck and its
progeny should be excised from Texas jurisprudence.
The Texas Supreme Court took a welcomed step in this direction
in DeLanney by limiting the impact of Scharrenbeck and relying
instead on Jim Walter Homes. Even in DeLanney, however, the
court failed to escape the influence of the Scharrenbeck mentality by
inquiring, at least momentarily, about the underlying essence of

leaving these losses on the contractors and subcontractors, who can decide for themselves
whether and for how much to insure. I assume this is part of the explanation why current
contractual practice does not shift these obligations to the architect. This "ease of insurance"
argument was one of the bases for the Fifth Circuit's decision to adhere to the "economic
loss" rule in Testbank. See 752 F.2d at 1029.
Second, as Johnson points out, contracts between owners and supervising architects can
vary. 630 S.W.2d at 371. Sometimes the supervising architect might be hired for the benefit
of the contractors and subcontractors. However, in most cases, the architect is hired either as
a neutral arbitrator or, most often, as the agent of the owner. For example, in Foster the
architect was hired primarily to be the agent of the owner and stand in the owner's shoes. If
the architect is supposed to be neutral or to operate as the agent of the owner, negligence
principles - which would be decided by the jury after the fact - would create a chilling
effect on the architect's neutrality or fiduciary duty to the owner.
This analysis suggests that each situation is different and that courts should use contract
principles - including third-party beneficiary principles - not tort principles, to determine
whether the architect has "contractual" obligations to the contractors and subcontractors.
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contract obligations and tort obligations. The court should complete
the process by relegating Scharrenbeck to the status of historical
curiosity. This would not mean that all of the court's work in this
area would be done. As suggested in section II, the contours of the
"economic loss" rule in Texas negligence law are not altogether
clear. New cases will undoubtedly test the contours of Texas contract
law regarding issues such as privity, punitive damages, consideration,
and disclaimers. Without the distorting influence of Scharrenbeck
and its progeny, Texas courts could at least face these issues with a
clearer view of what is at stake.

