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During the survey period, June 1, 1991 through May 31, 1992,
the Fifth Circuit rendered a number of banking law opinions. This
Article will focus upon three areas in which the appeals court ruled:
good faith and fair dealing,' the breadth of D'Oench Duhme/Section
1823(e) defenses, 2 and the construction of Texas real property fore-
closure law.' The cases present issues that frequently arise in banking
litigation.
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State University, 1982; Order of the Coif. The author gratefully acknowledges the assistance
of Corinne B. Viso and Julie E. Lennon, associates of the firm.

1. Clay v. FDIC, 934 F.2d 69 (5th Cir. June 1991).
2. Texas Refrigeration Supply, Inc. v. FDIC, 953 F.2d 975 (5th Cir. Feb. 1992).
3. FDIC v. Meyers, 955 F.2d 348 (5th Cir. Mar. 1992).
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I. THE DUTY OF GOOD FAITH AND FAIR DEALING, IF IT EXISTS FOR

GUARANTORS, is NARRow

A. Clay v. FDIC4

The Clays guaranteed several notes that were assigned to NCNB
Texas National Bank ("NCNB").5 NCNB ultimately commenced
foreclosure proceedings. 6 Before the foreclosure was completed, the
guarantors sued the bank and obtained an injunction in state court.
The guarantors argued that NCNB had acted negligently, unconscion-
ably, and had breached fiduciary duties. 7 However, the guarantors
did not show that the bank had been dishonest.' After the lawsuit
was removed to federal court, NCNB obtained summary judgment. 9

The guarantors appealed.

B. Prior Case Law

Every contract or duty covered by the Texas version of the
Uniform Commercial Code imposes an obligation of good faith in
its performance or enforcement. 0 Texas contracts may also have an
imputed common law duty of good faith when the parties have
imbalanced bargaining power or a special relationship." At times,
this imposed duty has been construed broadly by the Texas appellate
courts.' 2 And, at least one appellate court has found a special
relationship between a bank and its customer that imposed a duty
of good faith and fair dealing upon the bank. 3

However, in 1990, the Texas Supreme Court arguably narrowed
the good faith requirement in the borrower/lender situation. In FDIC
v. Coleman, 4 the court held that a secured creditor does not owe

4. 934 F.2d 69 (5th Cir. June 1991).
5. Id. at 70-71.
6. Id.
7. Id.
8. Id. at 71.
9. Id.

10. See TEX. Bus. & COM. CODE ANN. § 1.203 (Vernon 1968).
11. Arnold v. National County Mut. Fire Ins. Co., 725 S.W.2d 165, 167 (Tex. 1987).
12. Plaza Nat'l Bank v. Walker, 767 S.W.2d 276, 278 (Tex. App.-Beaumont 1989, no

writ) (holding that the relationship between a bank and a depositor created a duty of good
faith and fair dealing).

13. Id.
14. 795 S.W.2d 706 (Tex. 1990).
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the guarantor of indebtedness a duty of good faith that would require
the secured creditor to liquidate the underlying collateral in such a
way as to minimize any resulting deficiency on the debt. 5 Coleman
was significant because the state supreme court refused to recognize
any general duty of good faith and fair dealing in a specific banking
transaction. 6 The Coleman court found no such duty in a banking
situation where the parties have relatively equal bargaining power
and when dishonesty by the lender is not shown. 17 Commentators
predicted Coleman would decrease the willingness of Texas courts to
find a general duty of good faith in most, if not all, banking
relationships. 8

Subsequent to Coleman and before Clay, at least one Texas
court of appeals also examined the extent of both the statutory and
the common law duty of good faith and fair dealing in a banking
context. In Security Bank v. Dalton,'9 the court considered whether
a borrower's "special relationship" with a predecessor institution
and officer imposed a duty of good faith and fair dealing upon the
successor institution after the old entity failed. 20

The appellate court stated first that the duty of good faith and
fair dealing in the lender/borrower context does not exist without a
special relationship marked by shared trust or an imbalance of
bargaining power. 2' The Dalton court found that neither a relation-
ship of shared trust nor an imbalance of bargaining power existed. 22

The court held that any "shared trust" with the prior institution
ended with the demise of the prior institution and refused to transfer
any relationship of shared trust to the new bank.23

15. Id. at 709-10.
16. See Peter G. Weinstock & Christopher T. Klimko, Banking Law, Annual Survey of

Texas Law, 45 Sw. L.J 1, 45 (1991); cf. Plaza Nat'l Bank v. Walker, 767 S.W.2d 276, 278
(Tex. App.-Beaumont 1989, no writ) (holding that a special relationship existed between a
bank and its depositor which creates a duty of good faith and fair dealing).

17. Weinstock & Klimko, supra note 16, at 45. The UCC duty of good faith requires
"honesty in fact." See FDIC v. Coleman, 795 S.W.2d 706, 708 (Tex. 1990). The state common
law duty requires a "special relationship[] marked by shared trust or an imbalance in bargaining
power." Id.

18. Weinstock & Klimko, supra note 16, at 45.
19. 803 S.W.2d 443 (Tex. App.-Fort Worth 1991, writ denied).
20. Id. at 448-49.
21. Id. at 449. In Dalton, the plaintiffs had also asserted the breach of the duties imposed

under § 1.203 of the Texas Uniform Commercial Code, but could not raise an allegation of
dishonesty in fact, as required by the Code. Id. at 448.

22. Id. at 449.
23. Id.

1993]



TEXAS TECH LA W REVIEW

On the issue of imbalanced bargaining power, the court con-
cluded that the plaintiffs had great business experience, including a
substantial and profitable business.24 Under these facts, the court
concluded that the existence of imbalance of bargaining power was
doubtful. 25 Thus, the court rejected the plaintiffs' good faith and
fair dealing claims.

C. Clay: The Uphill Battle for Guarantors

On appeal before the Fifth Circuit in the instant case, the Clay
guarantors raised several arguments. 26 The guarantors based the
statutory good faith claim on allegations that the bank did not
properly oversee the loan.27 The Fifth Circuit panel construed this
claim as an assertion that the bank had not acted with due diligence. 28

Viewed as a failure to act with due diligence, the Fifth Circuit held
that any such conduct by the bank would not violate any contractual
duty of good faith under section 1.203 of the Texas Uniform Com-
mercial Code. 29 Importantly, for future cases, the court assumed, but
did not hold, that such duty would exist in a guaranty relationship.30

Further, the Fifth Circuit held that the common law duty of
good faith was precluded by language in the guaranty agreement.3

The Clay guarantors had executed a guaranty agreement that exon-
erated the bank from the failure to use diligence in collection or
preservation of liability.32 The court enforced the waiver language.33

D. Implications

Clay required the Fifth Circuit to consider the extent of the duty
of good faith and fair dealing in a guaranty contract, if in fact such

24. Id.
25. Id.
26. Clay v. FDIC, 934 F.2d 69, 71 (5th Cir. June 1991).
27. Id.
28. Id.
29. Id.
30. Id. Arguably, the issue of whether the statutory duty of good faith and fair dealing

exists in a guarantee situation is an open one. See, e.g., FDIC v. Coleman, 795 S.W.2d 706,
710 (Tex. 1990) (noting that the law is not clear whether the statutory duty of good faith
applies to guaranties).

31. 934 F.2d at 71.
32. Id. ("Guarantor further agrees that Bank shall not be liable for its failure to use

diligence in the collection of the Guaranteed Indebtedness or in preserving the liability of any
person liable on the Guaranteed Indebtedness.").

33. Id.
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duty exists.14 As of this writing, the Fifth Circuit has only assumed,
but has not held, that the duty is present in a guaranty situation.
However, the Clay court has narrowly defined Texas law to read
with a skeptical eye any requirement of good faith and fair dealing
for guarantors."

Without facts which support an allegation that the lender was
dishonest, a Texas guarantor will be hard pressed to prove that a
lender violated any statutory duty of good faith and fair dealing.36

Clay clearly holds that a lack of diligence by a lender will not amount
to a breach of the duty of good faith and fair dealing.3 7 The Texas
guarantor must therefore show bad acts, not merely a lack of
diligence, to survive a motion for summary judgment.3"

In addition, Clay is important for a separate proposition. The
common law duty of good faith, if indeed such duty appears in the
guarantor relationship, may be waived.3 9 In Clay, the borrower had
signed a contract which the court believed to be unambiguous and
enforceable.4 Accordingly, at the instance of the loan relationship,
a Texas borrower must be careful not to waive important rights. 4'

II. THE APPLICABILITY OF D'OENCH, DUHME/SECTION 1823(e) TO

CLAIMS FOR WRONGFUL ACCELERATION AND COMMERCIALLY
UNREASONABLE DISPOSITION OF COLLATERAL

A. Texas Refrigeration Supply, Inc. v. FDIC 42

RepublicBank, N.A. extended a loan secured by inventory to
Texas Refrigeration Supply, Inc. After default, the bank foreclosed

34. Id.
35. Id.
36. Id.
37. Id.
38. Id.
39. Id.
40. Id.
41. See id. Notably, the court appears set against allowing the borrower to "have his

cake and eat it too." See id. In Clay, the borrowers prevented the bank from foreclosing by
obtaining injunctive relief. Id. at 72. The court held that because the borrowers prevented the
foreclosure, they absolved the bank of any implied duty (which may have existed) to safeguard
the value of the collateral. Id. After Clay, Texas borrowers must be careful to avoid actions
which may absolve the lender. See id,

42. 953 F.2d 975 (5th Cir. Feb. 1992).
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on the inventory. The borrowers and guarantors sued the bank
asserting various claims based upon an alleged oral agreement by the
bank to finance another company project, which it subsequently
reneged upon.43 The bank counterclaimed to recover the deficiency.
Subsequently, the bank was merged with First RepublicBank Hous-
ton, N.A., but, soon after, the merged bank was declared insolvent
and the FDIC was appointed receiver. Thereafter, a bridge bank,
later known as NCNB National Bank, acquired the assets at issue
and the FDIC and NCNB removed the case to federal court." The
district court granted summary judgment.

On appeal, the Fifth Circuit vacated the portion of the district
court's judgment dismissing the borrower's claim based on wrongful
acceleration and unreasonable disposition of the inventory. However,
the court affirmed the other decisions of the lower court.45

B. Background

The D'Oench, Duhme46 doctrine prohibits a borrower from a
failed institution from asserting a claim or defense against the FDIC
when the defense depends on a secret agreement between the borrower
and the failed institution. This judicially created rule has, for the
most part, been codified under 12 U.S.C. section 1823(e) 47 and ex-

43. See id. at 983. The borrowers and guarantors asserted the following claims: breach
of contract, negligence, wrongful acceleration, breach of fiduciary duty, promissory estoppel,
misrepresentation, breach of good faith, and deceptive trade practices. Id.

44. Id. at 978. The removal was pursuant to 12 U.S.C. § 1819(b)(2) (Supp. II 1990),
which provided in part:

(A) In general - Except as provided in subparagraph (D), all suits of a civil nature
at common law or in equity to which the Corporation, in any capacity, is a party
shall be deemed to arise under the laws of the United States.
(B) Removal - Except as provided in subparagraph (D), the Corporation may,
without bond or security, remove any action, suit, or proceeding from a State court
to the appropriate United States district court.

12 U.S.C. § 1819(b)(2)(A), (B) (Supp. 11 1990).
45. 953 F.2d at 984.
46. D'Oench, Duhme & Co. v. FDIC, 315 U.S. 447 (1942).
47. 12 U.S.C. § 1823(e) reads as follows:

No agreement which tends to diminish or defeat the interest of the Corporation in
any asset acquired by it under this section or section 1821 of this title, either as
security for a loan or by purchase or as receiver of any insured depository institution,
shall be valid against the Corporation unless such agreement (1) is in writing, (2)
was executed by the depository institution and any person claiming an adverse
interest thereunder, including the obligor, contemporaneously with the acquisition
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tended to apply to the FDIC as receiver" and to successor bridge
banks.4 9 Under section 1823(e), an agreement with a failed bank is
not enforceable against the FDIC unless the following four require-
ments are met: (1) the agreement is in writing; (2) the agreement is
executed by the failed institution before failure; (3) the agreement
has been approved by the board of directors or loan committee; and
(4) the agreement has become an official record of the institution
prior to failure. 0

The statutory and common law D'Oench, Duhme doctrines bar
essentially the same claims and defenses." The foundation for the
rule is the policy that interests of depositors and creditors of federally
insured banks, who cannot protect themselves from unwritten agree-
ments, should be favored over the interests of borrowers, to whom
such agreements are presumably accessible. 2 Additionally, bank ex-
aminers should be able to rely solely upon the written records of an
institution 

3

These defenses favoring the depository insurer are construed
expansively. 4 The Fifth Circuit has followed the direction of the
Supreme Court by applying the D'Oench, Duhme protections against
a claim or defense based on any unwritten agreement between a
borrower and an insolvent bank, even if the agreement is wholly
.unrelated to a bank asset."

Yet, the reach of D'Oench, Duhme and section 1823(e) is not
unlimited. 6 Certain claims and defenses not based on a secret agree-

of the asset by the depository institution, (3) was approved by the board of directors
of the depository institution or its loan committee, which approval shall be reflected
in the minutes of said board or committee, and (4) has been, continuously, from
the time of its execution, an official record of the depository institution.

12 U.S.C. § 1823(e) (Supp. 11 1990).
48. Financial Institutions Reform, Recovery, and Enforcement Act of 1989, Pub. L. No.

101-73, 103 Stat. 183, 256 (1989) (codified as amended at 18 U.S.C. § 1823(e) (Supp. II.
1990)).

49. See 12 U.S.C. § 1821(n)(4)(1) (Supp. 11 1990).
50. For a general discussion of D'Oench, Duhme at 18 U.S.C. § 1823(e), see H. DeWayne

Hale & Kyle B. Beaty, Banking Law, Fifth Circuit Survey, 21 TEX. TECH L. REV. 93, 99
(1990).

51. 953 F.2d 975, 979 n.3 (5th Cir. Feb. 1992).
52. See Kilpatrick v. Riddle, 907 F.2d 1523, 1529 (5th Cir. 1990), cert. denied, III S.

Ct. 954 (1991).
53. Bowen v. FDIC, 915 F.2d 1013, 1015-16 (5th Cir. 1990).
54. Langley v. FDIC, 484 U.S. 86 (1987); see Hale & Beaty, supra note 50, at 99.
55. 915 F.2d at 1015-16.
56. See H. DeWayne Hale & Sheli L. Barnett, Banking Law, Fifth Circuit Survey, 23

TEX. TECH L. REV. 99, I1, 113 (1992).
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ment are beyond the reach of D'Oench, Duhme and section 1823(e).17

For example, during the last survey period, the Fifth Circuit held
that a Texas borrower could raise a defense of homestead against a
depository insurer.58

C. Analysis

Under Texas law, a creditor who has the option of accelerating
a debt must do so in good faith.5 9 Additionally, a secured creditor
is required to dispose of personal property securing the loan in a
commercially reasonable manner. 60 In Texas, obligations relating to
acceleration and sale of collateral are implicit and a part of every
loan agreement. 61 Therefore, these obligations, integral and required
for every secured transaction, cannot be considered secret agreements
under the D'Oench, Duhme doctrine. 62

However, a careful distinction must be made between implicit
requirements of the law and oral agreements. The Texas Refrigeration
borrowers also had alleged an oral agreement by the bank not to
accelerate, upon which the district court granted summary judgment
in favor of the bank through the application of D'Oench, Duhme.
The Fifth Circuit correctly pointed out that such an oral agreement
would be within the reach of the D'Oench, Duhme doctrine. 6 All
other claims of the borrowers were based upon alleged oral agree-
ments of the bank to extend further credit and were therefore clearly
within the reach of the D'Oench, Duhme doctrine. 64

57. See, e.g., FDIC v. McClanahan, 795 F.2d 512, 515 (5th Cir. 1986) (recognizing that
"real" defenseS such as forgery and breach of obligation under the note might survive D'Oench,
Duhme).

58. See Patterson v. FDIC, 918 F.2d 540, 543 (5th Cir. 1990) (holding that section 1823(e)
does not preclude a Texas borrower from attempting to prove a Texas homestead right when
such right did not depend on an agreement between the parties); see also Hale & Barnett,
supra note 56, at 108-11 (discussing Patterson).

59. TEX. Bus. & COM. CODE ANN. § 1.208 (Vernon 1968).
60. TEX. Bus. & COM. CODE ANN. § 9.504(c) (Vernon 1991).
61. Texas Refrigeration Supply, Inc. v. FDIC, 953 F.2d 975, 981 (5th Cir. Feb. 1992)

(citing International Bank, N.A. v. Morales, 736 S.W.2d 622, 624 (Tex. 1987); Kierstead v.
City of San Antonio, 643 S.W.2d 118, 121 (Tex. 1982)).

62. Id.
63. Id.
64. Id. at 983. The borrower alleged claims for breach of contract, negligence, breach of

fiduciary duty, promissory estoppel, misrepresentation, breach of good faith, and deceptive
trade practices. Id.
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D. Implications

Texas Refrigeration provides guidelines to the Texas practitioner
on the reach of D'Oench, Duhme and section 1823(e). Integral
requirements of law are not precluded by the depository defenses.
However, unwritten agreements generally will not be enforceable.

III. CONSTRUCTION OF THE OLD TEXAS FORECLOSURE LAW

A. FDIC v. Myers: 65 The Old Statute Construed

Myers executed a promissory note, secured by a deed of trust
on commercial real property. 66 Myers defaulted. 67 In August 1987,
the trustee posted a notice of nonjudicial sale of the property in
Bexar County. 68 At foreclosure, the bank purchased the real property.
The lender sued Myers for a deficiency amount that was based upon
the foreclosure bid price. 69

The district court granted a summary judgment for the deficiency
in favor of the FDIC, as receiver of the bank. 70 Myers appealed and
asserted, inter alia, that the court erred in granting the summary
judgment because the property was sold well below market value. 7'
The Fifth Circuit affirmed. 72

B. The Old Law

In Savers Federal Savings & Loan Ass'n v. Reetz, 73 the Fifth
Circuit considered the existing Texas foreclosure law and concluded
that the amount to be credited toward the debt for deficiency
judgment purposes is the amount received at the real property fore-

65. 955 F.2d 348 (5th Cir. Mar. 1992).
66. Id. at 349.
67. Id.
68. Id.
69. Id.
70. Id.
71. See id. at 350.
72. Id. at 351.
73. 888 F.2d 1497 (5th Cir. 1989).
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closure sale.74 Under the Fifth Circuit's analysis, inadequacy of
consideration alone will not invalidate a foreclosure sale. 75 For in-
adequacy of consideration to invalidate a foreclosure sale, irregular-
ities in some manner must cause the real property to be sold for a
grossly inadequate price. 76 Because the specific facts of Myers did
not establish such an irregularity, the court determined that summary
judgment in favor of the FDIC was proper. 77

C. A Change in Direction: The 1991 Amendments to the Texas
Property Code

In 1991, the Texas legislature changed Texas foreclosure law
regarding deficiency judgments after a nonjudicial real property
foreclosure. 78 Therefore, had the Myers foreclosure occurred later,
the result would have been dramatically different. The Fifth Circuit
in Myers, noted that this recent enactment covered exactly the specific
relief Myers sought. But, unfortunately for Mr. Myers, the foreclo-
sure sale occurred prior to the effective date of the statute.7 9

The amendments to the Texas Property Code now specifically
provide that the credit against the debt is the fair market value of
the real property sold at the nonjudicial foreclosure sale. 80 This
dramatic change arguably provides more of a balance between the
rights of the borrower and the remedies of the lender. As indicated
in the Myers holding, previously the mortgagee could sue for defi-

74. Id. at 1503; cf. American Say. & Loan Ass'n v. Musick, 531 S.W.2d 581, 587 (Tex.
1975) (holding that in order to set aside a trustee's sale for inadequate price, there must be
evidence of an irregularity which caused or contributed to the property being sold for a grossly
inadequate price); Tarrant Sav. Ass'n v. Lucky Homes, Inc., 390 S.W.2d 473, 475 (Tex. 1965)
(refusing to void a foreclosure sale based on an alleged inadequate price without evidence of
improper or wrongful conduct); Maupin v. Chaney, 139 Tex. 426, 430, 163 S.W.2d 380, 382
(1942) ("whether or not the amount for which the property was bid in at the trustee's sale is
the proper credit to allow on the plaintiff's debt, will depend on whether the foreclosure was
a valid one"). But see Olney Say. & Loan Ass'n v. Farmers Mkt. of Odessa, 764 S.W.2d 869
(Tex. App.-El Paso 1989, writ denied) (explaining that lender is under a trust agreement to
make an honest effort to reduce the loan as much as possible by securing a fair price for the
collateral at the foreclosure sale).

75. 888 F.2d at 1503.
76. Id.
77. FDIC v. Myers, 955 F.2d 348, 350 (5th Cir. Mar. 1992).
78. TEX. PROP. CODE ANN. § 51.003 (Vernon Supp. 1992).
79. See 955 F.2d at 351. The new law became effective April 1, 1991. TEx. PROP. CODE

ANN. § 51.003 (Vernon Supp. 1992).
80. TEx. PROP. CODE ANN. § 51.003(c) (Vernon Supp. 1992).
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ciency in the amount equal to the unpaid balance of the secured
debt less the foreclosure bid price." Now, the mortgagor may contest
the bid price credit and seek a credit for the fair market value of
the foreclosed property.8 2

Myers correctly construed Texas foreclosure law for pre-April
1991 real property foreclosures. Arguably, after the change in the
Texas Property Code, the borrower will have more of a defense in
deficiency litigation.

IV. CONCLUSIONS

During the survey period, the Fifth Circuit has indicated a
narrow view of the duty of good faith for guarantors, even if such
duty exists. This year, as in the past several years, the appellate
court has construed the depository defenses somewhat constrictively
to allow borrowers to raise legal defenses not based on agreements
to collection efforts by the failed lender. Finally, this year, as in last
year, the appellate court has not allowed bid price to become an
issue in a deficiency suit after a regularly conducted foreclosure sale,
a position consistent with Texas precedent.

81. One might argue that at times this rule of law was abused by the lender who foreclosed
for very low bid prices. See, e.g., American Sav. & Loan Ass'n v. Musick, 531 S.W.2d 581,
587 (Tex. 1975) (noting that the appraisal value of the foreclosed property on the date of
foreclosure was $338,365, but that the mortgagee purchased the property for $25,000).

82. TEX. PROP. CODE ANN. § 51.003(c) provides as follows:
If the court determines that the fair market value is greater than the sale price of
the real property at the foreclosure sale, the persons against whom the recovery of
the deficiency is held are entitled to an offset against the deficiency in the amount
by which the fair market value, less the amount of any claim, indebtedness, or
obligation of any kind that is secured by a lien or encumbrance on the real property
that was not extinguished by the foreclosure, exceeds the sale price. If no party
requests the determination of fair market value or if such a request is made and no
competent evidence of fair market value is introduced, the sale price at the foreclosure
sale shall be used to compute the deficiency.

TEX. PROP. CODE ANN. § 51.003(c) (Vernon Supp. 1992).
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