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C.

The Fifth Circuit issued twenty-two decisions involving federal
taxation issues during the survey period. The court dealt with an
expansive realm of issues but issued few unprecedented rulings. Still,
the court did render some noteworthy opinions that have provided
definitive answers to certain critical issues. For example, the court
ruled that section 83 of the Internal Revenue Code (the "Code")
applies to a corporate taxpayer.' It set out rules for determining
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which corporation is entitled to a tax refund when a corporate group
files a consolidated return. 2 Also, it held that a taxpayer may claim
a tax loss for a worthless asset even though the taxpayer has not
abandoned the asset.' It decided that a taxpayer is precluded from
claiming any interest deduction on investment property if the underlying asset is worth less than nonrecourse debt on the property.'
Finally, it prevented the Internal Revenue Service ("IRS") from
avoiding the two year statute of limitations on bringing a suit to
recover an erroneous refund by filing the petition as a suit to reduce
an assessment to judgment.'
I.
A.

CORPORATIONS

Application of Section 83 of the Internal Revenue
Code to a Corporation

Section 83 of the Code sets out the manner in which property
received in exchange for services is taxed. 6 The fair market value of
property received as consideration for services is included in income
of the person rendering such services in the first taxable year in
which the interest is not subject to a "substantial risk of forfeiture."'
In Montelepre Systemed, Inc. v. Commissioner,8 the Fifth Circuit
rejected the taxpayer's contention that section 83 only applies to
natural persons and, thus, not to corporations. 9 The court found
that neither the language nor the history of section 83 suggested that
Congress intended to limit its application to natural persons.10 The
taxpayer corporation in Montelepre Systemed relinquished its rights
under a management contract in exchange for a cash payment of

2. Capital Bancshares, Inc. v. FDIC, 957 F.2d 203, 208 (5th Cir. Apr. 1992); see infra
notes 15-22 and accompanying text.
3. Echols v. Commissioner, 935 F.2d 703, 709 (5th Cir. July 1991) and 950 F.2d 209,
211 (5th Cir. Dec. 1991); see infra notes 53-70 and accompanying text.
4. Lukens v. Commissioner, 945 F.2d 92, 99 (5th Cir. Oct. 1991); see infra notes 35-48
and accompanying text.
5. United States v. Wilkes, 946 F.2d 1143, 1152 (5th Cir. Nov. 1991); see infra notes
148-51 and accompanying text.
6. I.R.C. § 83 (1988).
7. I.R.C. § 83(a)(2) (1988).
8. 956 F.2d 496 (5th Cir. Mar. 1992).
9. Id. at 500.
10. Id.
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$1.5 million.11 Although the court decided that the corporation's
retention of rights under the contract was subject to a substantial
risk of forfeiture,1 2 it ruled that the corporation's right ceased being
subject to a risk of forfeiture when the corporation disposed of its
privileges under the contract.'" The court held that, pursuant to
section 83 of the Code, the corporation must have included the funds
in income in the taxable year it disposed of its right to obtain the
capital.

B.

4

Whose Tax Refund When a ConsolidatedReturn is Filed?

In Capital Bancshares v. FDIC,5 the Fifth Circuit had to decide
which corporation, the parent or the subsidiary sustaining a tax loss,
was entitled to a tax refund when the affiliated group of corporations
filed a consolidated return.' 6 Several years after the parent bank
corporation filed a claim for a substantial tax refund because of
losses sustained by its subsidiary bank, the subsidiary bank was
placed in receivership and the FDIC was appointed to liquidate it."
At the time of the subsidiary bank's closing, the parent bank owned
all the subsidiary's stock." The court agreed with the FDIC that the
FDIC, rather than the parent bank corporation, was entitled to the
tax refund. 9 It noted that the loss was entirely attributable to the

11. Id. at 497. The corporation did not include the $1.5 million in income, contending
that because the corporation was liquidated in the same year it received the payment, the
income would not be taxed pursuant to former § 337 of the Code. Id. at 497-98. Prior to the
1986 Tax Reform Act, § 337 provided that a corporation distributing all its assets in complete
liquidation within 12 months after the adoption of a plan of liquidation would not recognize
gain or loss on the sale of its assets during the 12 month period. The 1986 Tax Reform Act
repealed former §§ 336 and 337 and added the present §§ 336 and 337. Currently § 336 of
the Code provides that, with the exception of property distributed to a parent corporation in
complete liquidation of a subsidiary (covered by § 337), gain, and sometimes loss, is "recognized
to a liquidating corporation on the distribution of property in complete liquidation as if such
property [was] sold to the distributee at the fair market value." I.R.C. § 336(a) (1988).
12. 956 F.2d at 497. The court decided the rights were subject to a substantial risk of
forfeiture because the contract required the taxpayer corporation to perform substantial services.
Id. at 500.
13. Id.
14. Id.
15. 957 F.2d 203 (5th Cir. Apr. 1992).
16. See id. at 206-08.
17. Id. at 205-06.
18. Id. at 205.
19. See id. at 210.
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subsidiary bank and that the bank had enjoyed profitable years prior
to the 1oss.20 Thus, as the court concluded, the subsidiary bank could
have generated a refund on its own had it filed separate income tax
returns. 21 The court noted that there was no agreement between the
corporations as to the ownership of the tax refund and decided that
to permit the parent corporation to keep a refund generated by its
22
subsidiary would unjustly enrich the parent.
C.

Use of a Corporate Entity to Convert Ordinary Income on
Sales of Land to Capital Gains

The Fifth Circuit has approved the use of a corporation as a
conduit in the sales of land to convert ordinary income on the sales
into capital gain. In Bramblett v. Commissioner,2 3 four partners
formed a partnership to acquire several tracts of land for investment
purposes. 24 Later, when the partners found numerous purchasers for
the land, they formed a corporation and sold the bulk of the land
in one sale to the corporation.2 5 The corporation then sold the land
in multiple tracts to the several purchasers. 26 In some instances, the
corporation had already entered into a binding sales agreement with
the third party to sell the land prior to the partnership conveying

20. See id. at 208.
21. See id. The parent corporation contended that it was entitled to the refund under a
so-called allocation agreement whereby each member of the group annually remitted its taxable
income to the parent so that the parent could prepare a consolidated return and make any
required tax payment, or alternatively, receive a consolidated refund. Id. at 207. The court,
however, decided that the mere consent to the filing of a consolidated return could not be
construed as an assignment of the bankrupt corporation's rights to the parent. See id. at 208.
22. Id. at 208. Presumably, if the loss corporation had not generated taxable income in
previous years, it would not have been entitled to the refund. The court referred to the opinion
of the Eighth Circuit in Jump v. Manchester Life & Casualty Management Corp., 579 F.2d
449, 453 (8th Cir. 1978), wherein the court found that a tax refund is an asset of a subsidiary
corporation only to the extent that it can be used to offset tax payments. If a bankrupt
subsidiary will no longer be a going concern and, thus, will not pay future taxes, a tax refund
would be an asset of the bankrupt subsidiary corporation to the extent that it would recompense
the subsidiary for taxes it previously paid. See id. The Manchester Life court commented that
to allow a subsidiary "to collect refunds on taxes previously paid by other members of the
consolidated group simply because the subsidiary had a bad year would unjustly enrich it."
See 957 F.2d at 208.
23. 960 F.2d 526 (5th Cir. May 1992).
24. Id. at 528.
25. Id. The partners had the same percentage ownership in the corporation as in the
partnership. Id.
26. Id. at 529.

1993]

FEDERAL TAXA TION

the land to the corporation. 2 The sale in question occurred in 1982
when the partnership sold a tract of land to the corporation for two
promissory notes totaling $9,830,000.00.28 The partnership reported
gain on the sale as a capital gain. 29 The tax court agreed with the
IRS that gain on the sale was ordinary income, determining that the
partnership was directly involved in the business of selling land
because of the number of sales which occurred. 0 However, the Fifth
Circuit ruled that the tax court determination that the partnership
was directly in the business of selling land was "clearly erroneous."'"
The Fifth Circuit referred to the fact that the partnership had
sold only five parcels of land, two in 1979, one in 1980, one in 1981
and the one in issue in 1982.32 It decided that its record of frequency
of sales did not rise "to the level necessary to reach the conclusion
that the taxpayer held the property for sale rather than for investment." 33 The court concluded that the sales by the corporation could

27. Id.
28. Id.
29. Id. The sale occurred in 1982 when the 60% long-term capital gain deduction was
available. Thus, only 40% of the gain was taxed.
30. Id. at 529-30. As the Bramblett court recognized, a gain can qualify for favorable
capital gain treatment only if the property sold is a "capital asset" held more than one year.
Id. at 530. Section 1221(1) of the Code excludes from the definition of a "capital asset"
property held by the taxpayer primarily for sale to customers in the ordinary course of the
taxpayer's trade or business. l.R.C. § 1221(l) (1988). When a taxpayer has a substantial
number of land sales, the land becomes property held primarily for sale in the ordinary course
of a taxpayer's business and gains on the sale of such parcels of land become ordinary income.
See 960 F.2d at 530-31. Had the partnership in Bramblett sold the land to the many purchasers,
the number and frequency of the sales would have caused the gain to be ordinary income.
See id.
The Fifth Circuit has developed a framework to be used in determining whether sales of
land are considered sales of a capital asset or sales of property held primarily for sale to
customers in the ordinary course of a taxpayer's business. See id. at 530. The factors which
should be considered are as follows: (1) the nature and purpose of the acquisition of the
property and the duration of the ownership; (2) the extent and nature of the taxpayer's efforts
to sell the property; (3) the number, extent, continuity and substantiality of the sales; (4) the
extent of subdividing, developing, and advertising to increase sales; (5) the use of a business
office for the sale of the property; (6) the character and degree of supervision or control
exercised by the taxpayer over any representative selling the property; and (7) the time and
effort the taxpayer habitually devoted to the sales. Id. at 530-31. The Fifth Circuit stated that
"[tlhe frequency and substantiality of sales is the most important factor." Id. at 531 (citations
omitted).
31. 960 F.2d at 531.
32. Id.
33. Id.
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corporation was not
not be attributed to the partnership because the 34
an agent of the partnership, nor was it a sham.
II.

DEDUCTIONS

A. Interest Deduction-Sham Transaction
In Lukens v. Commissioner,5 the Fifth Circuit entirely disallowed
an interest deduction for an investment in property subject to a
nonrecourse debt that was in excess of the market value of the
property.16 The Fifth Circuit agreed with the tax court that the
nonrecourse notes used to facilitate the taxpayer's purchase of time
shares lacked economic substance and that the taxpayer could not
take an interest deduction even to the extent of the value of the
property.37

34. Id. at 533-34. The Fifth Circuit referred to the standards for determining when a
corporation is an agent for its shareholders, as set out in National Carbide Corp. v. Commissioner, 336 U.S. 422 (1949) and Commissioner v. Bollinger, 485 U.S. 340 (1988). See 960
F.2d at 532. The court ruled that the corporation was not an agent for the partnership. Id.
at 533-34. The court also determined that the corporate sales transactions could not be
attributed to the partnership. Id. According to the court, the corporation was not a sham.
There was no evidence that the land sale was not an arm's length transaction or that business
and legal formalities were not observed. Id. The court noted that there was at least one major
independent reason in forming the corporation and having it sell the land other than to report
capital gains--"that reason being to insulate the partnership and the partners from unlimited
liability from a multitude of sources." Id. at 533.
35. 945 F.2d 92 (5th Cir. Oct. 1991).
36. Id. at 97-99. The tax court had determined that the taxpayer's motivating factor in
purchasing an interest in timeshare units in vacation homes was the extravagant tax write-off
the taxpayer received as compared to his cash outlay. Id. at 97. The taxpayer paid a down
payment of $993.60 in 1981 and claimed a tax deduction of $7,179.54 on his 1981 tax return.
Id. at 95. Thus, the taxpayer received a tax deduction of $8 for each $1 actually invested. Id.
at 97. The taxpayer would make annual payments on the units for ten years and the payments
would be applied to interest. Id. at 95. No further payments were required until thirty years
from the purchase date at which time the taxpayer could either forfeit his interest in the unit
or make a balloon payment of approximately $86,700 to become the owner. Id. The tax court
found that the timeshare units would not have appreciated enough in value over thirty years
to induce the taxpayer to pay the final balloon payment. Id. at 97. The Fifth Circuit determined
that "the tax court did not clearly err in finding that the transaction in question lacked
economic substance and constituted a 'sham."' Id.
37. Id. at 97. The taxpayer presented testimony by two expert witnesses. Id. at 95. One
expert testified that the value of each timeshare unit purchased was $3,920 and the other
appraised them at $2,920 each. Id. The Commissioner's expert testified that the value of each
unit was $1,200. Id. The tax court found that the value of each unit was only $919. Id. at
96. The Fifth Circuit ruled that the tax court was free "to accept or reject expert testimony
in accordance with its own judgment." Id. at 97.
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The Lukens court cited the Ninth Circuit's opinion in Estate of
Franklin v. Commissioner,3 8 along with various other decisions, in
support of the proposition that a genuine debt must exist before an
interest deduction is allowed. 3 9 In Estate of Franklin, the Ninth
Circuit explained that a debt must exist in order to justify a deduction, i.e., a purchaser "must confront a situation in which it is
presently reasonable from an economic point of view for [the purchaser] to make a capital investment in the amount of the unpaid
purchase price."0 The taxpayer, on the other hand, had cited the
Third Circuit's opinion in Pleasant Summit Land Corp. v. Commissioner,4' as authority for his position that only interest on that portion
of the nonrecourse debt in excess of the market value of the property
should be disallowed.4 1 While the Fifth Circuit did not reject the
Third Circuit's reasoning, it refused "to embark on the course set
by Pleasant Summit. ' 43 Instead, the Lukens court accepted the Ninth
Circuit's position in Estate of Franklin, which, it pointed out, has
been accepted by the Second and Fourth Circuits. 44 The Fifth Circuit
decided that when determining whether indebtedness is genuine so as
to justify an interest deduction, "the proper inquiry ... is not whether
the seller/creditor has an incentive to settle the debt at the fair
market value of the collateral, but whether it would be reasonable
for the buyer/debtor to make a capital investment in the unpaid
purchase price. ' 4 5 The court decided that the taxpayer in Lukens

38. 544 F.2d 1045 (9th Cir. 1976).
39. 945 F.2d at 97-98.
40. 544 F.2d at 1049.
41. 863 F.2d 263 (3d Cir. 1988), cert. denied, 493 U.S. 901 (1989).
42. See 945 F.2d at 97. The Third Circuit in Pleasant Summit disagreed with the Ninth
Circuit's reasoning in Estate of Franklin. The Third Circuit decided that a nonrecourse debt
is genuine indebtedness to the extent of the fair market value of the property; offering the
example of a creditor holding a nonrecourse debt for $1,500,000 on property with a fair
market value of $1,000,000. See 863 F.2d at 276-77. According to the Third Circuit, a creditor
"would have a disincentive to foreclose if his defaulting debtor offered to settle the debt for
not less than $1,000,000." Id. at 276. The Third Circuit concluded that "it is appropriate to
disregard only the portion of nonrecourse debt in excess of the fair market value of the
property when [the property) was acquired for purposes of calculations of the depreciation
and interest deductions." Id.
43. 945 F.2d at 98.
44. Id. at 98-99. See Lebowitz v. Commissioner, 917 F.2d 1314, 1318-19 (2d Cir. 1990)
(disagreeing with the holding in Pleasant Summit); Odend'hal v. Commissioner, 748 F.2d 908,
912 (4th Cir. 1984) (following Estate of Franklin), cert. denied, 471 U.S. 1143 (1985).
45. 945 F.2d at 99.
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never had an incentive to pay the obligation on the timeshare units. 4
The Fifth Circuit agreed with the tax court that the taxpayer in
Lukens was liable for an increased rate of interest on the tax
deficiency under section 6621(c) of the Code. 47 It pointed to the
extravagant tax write-offs the taxpayer received as compared to his
cash outlay and decided that the taxpayer would have received no
benefit from the purchase of the timeshare units without the tax
write-offs.4
B.

Depletion Deduction

In King Ranch, Inc. v. United States,49 the Fifth Circuit ruled
that section 613A(c), which provides only a limited percentage allowance for oil and gas royalty owners, is not an exclusive provision.50
Thus, according to the Fifth Circuit, a natural gas royalty owner
can claim a percentage depletion deduction under section 613A(b)(1)(B)
(which applies to natural gas sold under a fixed contract in effect
on February 1, 1975), as long as the producer of the natural gas
sells its product under a fixed contract. 5 The court stated that a
"plain reading" of the statute indicates that if the gas produced
under a lease is sold to the producer's customers under fixed contracts, the royalty owners are also entitled to the percentage depletion
allowance for royalty payments with respect to 2 that gas, regardless
of the method of calculating royalty payments.1
C. Abandonment Loss
In Echols v. Commissioner,53 the Fifth Circuit ruled that taxpayers may properly claim an abandonment loss under section 165(a)
of the Code when the taxpayers abandon an interest in a partnership
even though the partnership has not abandoned its ownership of
partnership property.5 4 The Fifth Circuit held that the tax court erred

46.
47.
48.
49.
50.
51.
52.
53.
54.

See id.
See id. at 100.
See id.
946 F.2d 35 (5th Cir. Nov. 1991).
Id. at 36.
See id. at 37-38.
Id. at 38.
935 F.2d 703 (5th Cir. July 1991).
Id. at 706-07.
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in focusing on the timing and manifestation of a partnership's
abandonment of property, rather than the taxpayers' abandonment
of their interest in the partnership, in determining the tax year in
which the taxpayer partners can claim a tax loss. 5 The Fifth Circuit
decided that the taxpayers had a loss on the basis of the worthlessness
of their interest in the partnership that was as compelling as the
abandonment of their interest in the partnership.16 The court concluded that because a taxpayer "must manifest an intent to abandon
by some overt act or statement reasonably calculated to give a third
party notice of the abandonment," the test for abandonment is an
objective one.17 It further determined that the test for worthlessness,
on the other hand, is a mixed question of objective and subjective
indicia.5 8 The court explained that a taxpayer can take a deduction
when property is worthless if the taxpayer can demonstrate her
"subjective determination of worthlessness in a given year, coupled
with a showing that in such year the asset in question is in fact
essentially valueless." 5 9 Because the taxpayers in Echols demonstrated
that the land was worth less than the debt against it, the court ruled
that they were entitled to a loss deduction under section 165(a) of
the Code for their interest in the partnership on the basis of worthlessness as well as on the basis of abandonment. 60
On petition for rehearing, the Commissioner was concerned with
the court's alternative holding that the taxpayers in Echols could
take a loss deduction based upon their own determination that their

55. Id. at 709. The taxpayers owned a 37.5% interest in a limited partnership, the only
asset of which was unimproved real estate. Id. at 704. The partners guaranteed a loan for the
down payment on the land, financing the remainder of the purchase price by a nonrecourse
note. The value of the land did not increase as the partners had anticipated because plans to
build a new highway adjacent to the land were cancelled. Id. In 1976, the taxpayers, at a
called meeting of the partners, declared that they would no longer contribute any funds to
the partnership. They stated that they would give title to their interest to anyone who would
assume payment on the nonrecourse note. Id. at 706-07. The taxpayers deducted the amount
of their investment in the partnership in 1976. Id. at 707. In 1977, after the value of the land
had declined to less than the principal balance of the outstanding nonrecourse note, the seller
foreclosed on the property. Id. at 705.
56. Id. at 707.
57. Id.
58. Id.
59. Id. at 708. The court explained that "essentially valueless," like "virtually valueless"
and "of virtually no value," emphasizes the rule that a taxpayer is not required to prove that
an asset has absolutely no value whatsoever. Id. at 708 n.2.
60. Id. at 709.
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interest in the partnership was "worthless. '6 1 The Commissioner was
of the opinion that a taxpayer cannot exercise her own business
judgment and discretion in determining when an asset is worthless
unless the taxpayer either divests herself of title or performs an act
of abandonment. 62 The court, however, determined that abandonment
is not a prerequisite to a loss deduction for worthlessness. 63 It held
that "abandonment and worthlessness are separate but equal grounds
for loss deductions." 64
The Fifth Circuit disagreed with the Commissioner that its
decision in Echols abolished the requirement that a taxpayer must
show one or more "closed and completed transactions . . . fixed by
identifiable events" in the tax year for which the loss is claimed
under section 165 .65 The court explained that its opinion simply stood
for the "propositions that such transactions and events are not limited
to divestitures of title or abandonment, and that the taxpayer need
not be a 'party' to the event or transaction, and that the event or
transaction need not directly involve the asset in question." 6 The
Commissioner further complained that the court's opinion in Echols
allows a taxpayer to "select" the year of deduction by making a
subjective determination of worthlessness. 67 The court refuted the
complaint, stating that it was based on an "overbroad" reading of
the opinion and explaining that Echols does not hold that a taxpayer6
may arbitrarily deduct a loss in any year the taxpayer chooses.
Rather, according to the court, Echols holds that a loss based on
worthlessness is deductible in a year that the taxpayer "can and does
properly deem the property worthless to [the taxpayer], provided the
worthlessness is demonstrable by identifiable events or closed trans-

61. See Echols v. Commissioner, 950 F.2d 209, 210 (5th Cir. Dec. 1991); see also Echols
v. Commissioner, 935 F.2d 703, 709 (5th Cir. July 1991) (holding in the alternative that the
taxpayers were entitled to a loss deduction under § 165(a) of the Code).
62. See 950 F.2d at 211.
63. Id.
64. Id.
65. * Id.at 213 (quoting 935 F.2d at 705).
66. See id. The court commented that its opinion expressly held that "the test for
worthlessness is a combination of subjective and objective indicia: a subjective determination
by the taxpayer of the fact and the year of worthlessness to him [or her], and the existence
of objective factors reflecting completed transaction(s) and identifiable event(s) in the year in
question." Id. According to the court, these indicia are not limited to "transactions and events
that rise to the level of divestiture of title or legal abandonment." Id.
67. Id.
68. Id.
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actions." 69 While the court found that the subjective determination
of worthlessness belongs to the taxpayer, it also required the taxpayer's conclusion to "be supported by objective indicia rather than
70
mere whim.
D.

Expropriation Losses

The Fifth Circuit has ruled that one factor in the determination
of the year in which expropriation losses are deductible is the
taxpayer's reasonable and honest belief as to when he or she sustained
the loss. 71 Treasury Regulations 72 ("Regulations") provide that if a
taxpayer claims reimbursement for a loss in the same year that the
event occurs which produced the loss, and if there is a "reasonable
prospect of recovery" of the loss, then the taxpayer may not deduct
that portion of the loss covered by the claim of reimbursement until
the taxpayer can demonstrate with reasonable certainty that the
taxpayer will not receive reimbursement. 73 In Halliburton Co. v.
Commissioner,74 the Fifth Circuit noted that under the plain language
of section 1.165-1(d)(2)(i) of the Regulations, the proper evaluation
of whether a taxpayer had a reasonable prospect of recovering its
losses is the "totality of the circumstances.

' 75

The Commissioner

contended that events occurring after a year in which a foreign
country appropriates assets should be considered in determining
whether the taxpayer has a reasonable prospect of recovering an

69. Id.
70. Id. The Fifth Circuit decided that the Commissioner's position would actually provide
a taxpayer with more "potential for mischief" than the court's opinion in Echols, albeit, as
the court stated, the IRS would perpetuate the mischief. Id. at 214. The court cited an example
of an asset becoming worthless in one year but the taxpayer waiting until the next year to
take steps to abandon it. Id. Under the Commissioner's theory, the IRS could take the position
that the loss would be disallowed in the first year because the taxpayer did not abandon the
asset. The IRS could also take the position that the loss would be disallowed in the next tax
year as well because the property first became worthless in the prior tax year. The court
commented that the Commissioner could deny the taxpayer the use of an act of abandonment
to determine the year of deduction. Further, it could use the abandoning act to dictate the
timing of the deduction that best fit the government's revenue collection efforts. Id.
71. Halliburton Co. v. Commissioner, 946 F.2d 395, 399 (5th Cir. Nov. 1991).
72. Treas. Reg. § 1.165-1(d)(2)(i) (1982).
73. Id. The regulations state that a taxpayer can demonstrate lack of reasonable certainty
of receiving reimbursement by a settlement of the claim, an adjudication of the claim, or by
an abandonment of the claim. See id.
74. 946 F.2d 395, 399 (5th Cir. Nov. 1991).
75. Id.
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expropriation loss. 76 The court rejected the argument, deciding that
hindsight should play "no role in the totality-of-the-circumstances
analysis."" Thus, the taxpayer in Halliburtonwas permitted to deduct

a loss of nearly $8 million, representing expropriated stock and loans,
in the year hostilities between the United States and Iran first
occurred.78 When the taxpayer recovered a large portion of the loss
in a later year, the taxpayer was permitted to report the recovery as

income; it was not required to amend its tax return for the earlier
79
year and reduce the loss deduction.

E.

Loss Deduction from Worthless Private Annuity

In Mclngvale v. Commissioner,80 the Fifth Circuit ruled that a
loss incurred from the worthlessness of a private annuity, based upon
the taxpayers' remaining basis in the annuity, is a capital loss rather
than an ordinary loss. 81 The taxpayer in McIngvale transferred an

interest in a franchise to a corporation in exchange for the corporation's agreement to pay his wife a monthly sum for the rest of her
life.8 2 When the corporation declared bankruptcy, the taxpayers

claimed an ordinary loss in the amount of their remaining investment
(basis) in the private annuity, contending that their loss represented
the transfer of a franchise that, according to the taxpayer, was a
noncapital asset."3 The court agreed with the Commissioner that the

76. Id.
77. Id. The court stated that the tax law "does not require the taxpayer to be an
'incorrigible optimist' about the possibility of some eventual recoupment" before a taxpayer
can deduct a loss. Id. (citations omitted).
78. Id. at 397. The Commissioner argued that the court's ruling placed the burden of
proof on the Commissioner to prove that the taxpayer had a reasonable prospect of recovering
its loss, rather than requiring the taxpayer to prove that it had no such prospect. Id. at 398.
The Fifth Circuit held that whether a taxpayer has a reasonable prospect of recovering its
expropriation losses is a question of fact to be determined from the surrounding circumstances.
Id. at 399. The Fifth Circuit upheld the tax court's finding that the taxpayer had no reasonable
prospect of recovering its claim in the year it deducted the loss, deciding that the decision of
the tax court was not clearly erroneous. Id. at 401.
79. Id. at 401.
80. 936 F.2d 833 (5th Cir. July 1991).
81. Id. at 839.
82. Id. at 834.
83. Id. at 835. The taxpayers contended that § 1253 of the Code was applicable. Id. at
836. The taxpayers claimed that their loss occurred as a result of the worthlessness of a
franchise, not as a result of the corporation's becoming bankrupt and ceasing to pay the
private annuity. Id. at 837. According to the taxpayers, when a transferor of a franchise
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loss was a loss on the annuity and not on the worthlessness or
abandonment of the franchise.84
III.

QUALIFIED PENSION PLANS

In Keystone ConsolidatedIndustries, Inc. v. Commissioner,5 the
Fifth Circuit held that the transfer of unencumbered property to a
tax qualified defined benefit pension plan in satisfaction of the
taxpayer's statutory funding requirement is not a sale or exchange
under section 4975(c)(1)(A) of the Code. 6 In Keystone Consolidated,
the taxpayer contributed truck terminals and real property to its tax
qualified pension plan to satisfy its funding requirements for three
tax years.8 7 It reported the difference between the cost to acquire the
properties and their fair market value at the time of the transfer as
capital gains and deducted the fair market value of the properties
under section 404 of the Code. 88 The IRS contended that the transfers
were sales or exchanges under section 4975(c)(1)(A) of the Code and
that the taxpayer was subject to penalty taxes under that section. 89
The Fifth Circuit agreed with the taxpayer that the penalty tax under
section 4975 is imposed only on the transfer of property subject to
a mortgage or other similar lien which the plan assumes or to which
the property is subject if the lien was placed on the property within
a ten year period prior to the transfer. 90 The Fifth Circuit ruled that

retains significant power, right, or continuing interest in the franchise, the transfer is treated
as a license and not as a sale or exchange. Id. The court, however, noted that the taxpayers
had transferred all their interest in the franchise to the corporation; thus, even under § 1253
they could not claim ordinary loss status. Id. at 838. The court concluded that § 72 of the
Code governed the reporting of their loss and that the loss was a capital loss on a private
annuity. Id. at 839.
84. Id.
85. 951 F.2d 76 (5th Cir. Jan. 1992), cert. granted, 113 S. Ct. 50 (1992).
86. Id. at 77.
87. Id.
88. Id.
89. Id.at 77-78. Section 4975(a) imposes a tax of five percent of the amount involved in
the "prohibited transaction." Id. at 78. Section 4975(b) "imposes an additional tax on the
prohibited transaction equal to one hundred percent of the amount involved" unless the
transaction is corrected within the "taxable period." Id.
90. Id. at 78 n.i. Section 4975(f)(3) defines a sale or exchange-as a transfer of property
by a disqualified person to a plan "if the property is subject to a mortgage or similar lien
which the plan assumes or if it is subject to a mortgage or similar lien which a disqualified
person placed on the property within the 10 year period ending on the date of the transaction."
I.R.C. § 4975(f)(3) (1988).
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section 4975 cannot be construed to include transfers of unencumbered property. 9'

IV.

ESTATE TAX

In Estate of Johnson v. United States,92 the Fifth Circuit denied
an estate a charitable deduction for property bequeathed to a single
trust established for both charitable and noncharitable purposes. 93
The court decided that the estate's refund claim failed because it did
not satisfy any of the specifically prescribed methods of reforming
a split interest trust. 94 The decedent's will left his property in trust
for three purposes: to support his three sisters, to maintain the graves
of his family members, and to create a charitable trust to pay for
religious education in certain Catholic parishes in Mississippi. 95 Approximately two years after the estate tax return was filed, the estate
established a nonprofit corporation to carry out the decedent's charitable bequests. 96 After property was transferred to the nonprofit
corporation, the estate filed a refund for estate taxes paid on the
value of the property. 97 The Fifth Circuit agreed with the IRS that
the will had established a prohibited split interest trust and the
subsequent establishment of the nonprofit corporation did not provide an exception. 9" The court acknowledged the opinion in Oetting
v. United States,99 in which the Eighth Circuit allowed a tax deduction
even though a split interest trust was not, reformed.100 The Oetting
court decided that the executor resolved the problem so that the

91. 951 F.2d at 80. The Fifth Circuit did not accept the Commissioner's position that the
definition of a sale or exchange under § 4975(f)(3) is not exclusive. Id. at 78.
92. 941 F.2d 1318 (5th Cir. Sept. 1991).
93. Id. at 1321.
94. Id. at 1320. Section 2055(e)(2) of the Code disallows charitable deductions for estate
tax purposes where an estate creates a "split interest" by bequeathing interests in the same
property to both charitable and noncharitable beneficiaries. A deduction is only allowed when
the split remainder interests are in the form of a charitable remainder annuity trust, a charitable
remainder unitrust, or a pooled income fund. Id. at 1319. When one of the three exceptions
is present, the IRS can determine the total cost of the bequest to the noncharitable legatee
and then accurately separate the charitable and noncharitable claims on the estate. Id. at 131920.
95. Id. at 1318.
96. Id. at 1319.
97. Id.
98. Id. at 1320-21.
99. 712 F.2d 358 (8th Cir. 1983).
100. See 941 F.2d at 1320; 712 F.2d at 359.
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entire estate could be accurately and permanently separated between
charitable and noncharitable beneficiaries when the executor satisfied
the bequests to noncharitable beneficiaries-three life interests of
$100 per month-by the purchase of three annuities. 0 1 The purchases
freed the much larger charitable bequest from the split interest
problem. 0 2 The Fifth Circuit distinguished Oetting by pointing out
that the amount payable to the noncharitable beneficiaries in Oetting
was limited and could be "firmly assessed and separated from the
charitable bequest.'

0

3

The court also decided that the executor could

have reformed the split interest trust in Oetting in accordance with
section 2055(e)(2) of the Code as a charitable annuity remainder
trust. 0

4

On the other hand, the Fifth Circuit found that the executor

in Estate of Johnson could not "possibly" have conformed the trust
to section 2055(e)(2) and still have complied with the terms of the
will.1°5 It ruled that there was "no justification for a judicial divination of an unstated congressional intent to make an exception for
the bequest." t 06
V.

TAX

EXEMPT ORGANIZATIONS

An organization seeking recognition of tax exempt status under
section 501 of the Code must file an application for exempt status
with the IRS. 10 7 A charitable organization that qualifies for exemption
under section 501(c)(3) of the Code is either a public charity or a
"private foundation." 0 8 A section 501(c)(3) organization is presumed
to be a "private foundation" unless it qualifies under one of the
exceptions to "private foundation" status listed in section 509(a) of
the Code and notifies the IRS of that exception. °9 Under section

101. See 941 F.2d at 1320; 712 F.2d at 362-63.
102. See 941 F.2d at 1320; 712 F.2d at 362-63.
103. 941 F.2d at 1320.
104. Id.
105. Id.
106. Id. at 1321.
107. I.R.C. § 508(a) (1988); Treas. Reg. § 1.501(a)-I (as amended in 1982); Treas. Reg. §
1.508-1(a)(2) (as amended in 1976); see also Rev. Proc. 90-27, 1990-1 C.B. 514 (setting forth
procedures for applications for recognition of exemption under §§ 501 and 521 of the Code).
108. I.R.C. § 509 (1988).
109. Treas. Reg. § 1.508-1(b) (as amended in 1976). A section 501(c)(3) organization gives
notice to the IRS that it qualifies as a public charity under one of the provisions of § 509(a)
at the same time it seeks tax exempt status. See Treas. Reg. § 1.508-1(a), (b) (as amended in
1976). Form 1023 is used for both purposes. Id.
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509(a)(1), an organization described in section 170(b)(1)(A)(v) as a
''governmental unit" is listed as one that is excepted from private
foundation status. Section 170(c)(1) of the Code defines a "governmental unit" as a state, a possession of the United States, or any
political subdivision thereof."10
In Texas Learning Technology Group v. Commissioner,"' the
' 2
Fifth Circuit considered the meaning of a "political subdivision.""
The court referred to the decision in Commissioner v. Shamberg's
Estate"3' in which the Second Circuit decided that an entity must be
authorized to exercise some sovereign power in order to have political
subdivision status. The Fifth Circuit recognized the following as most
important of the powers: the power to tax, the power of eminent
domain, and the police power." 4 The court decided that an unincorporated association was not a political subdivision of the state when
it was created by an interlocal agreement among several public school
districts to fund, organize, and manage projects designed to improve
a state's public education curriculum." 5 It noted that the entity did
not possess recognized sovereign power. That is, the association did
not possess the power of eminent domain, the power to levy or
collect taxes, or the power to issue government bonds. 16 The court
concluded that the limited authority the association could exercise
regarding content of the public school curriculum did not constitute
police power."'

110. I.R.C. § 170(c)(1) (1988) (emphasis added).
Ill. 958 F.2d 122 (5th Cir. Apr. 1992).
112. Id. at 124.
113. 144 F.2d 998 (2d Cir. 1944), cert. denied, 323 U.S. 792 (1945).
114. 958 F.2d at 125. The court also referred to Commissioner v. White's Estate, 144 F.2d
1019 (2d Cir. 1944), cert. denied, 323 U.S. 792 (1945), and Seagrave Corp. v. Commissioner,
38 T.C. 247 (1962), in which the court emphasized that a political subdivision organization
must have some traditional sovereign authority.
115. See 958 F.2d at 123, 127.
116. Id. at 126.
117. Id. The entity contended that it was an "integral part" of its member school districts,
which the Commissioner conceded were political subdivisions of the state. However, the court
decided that although the organization might be integrally related to several political subdivisions, that relationship did not automatically entitle the entity to be classified as a political
subdivision itself. Id. The court stated that to "bestow political subdivision status on an entity,
merely because it is an integral part of a political subdivision, would bypass the requirement
that a political subdivision must be authorized to exercise some sovereign power." Id. at 127.
The court refused to "throw out the sovereign power requirement for political subdivision
status." Id.
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The Fifth Circuit's opinion in Texas Learning Technology Group

leaves unresolved the question of whether the organization can qualify
as a section 501(c)(3) organization that is other than a "private
foundation.""' 8 Private foundation status would have a negative,
limiting effect on the activities of the organization."
VI.

TAX PROCEDURE

A.

Wrongful Levy

9

In the event that the IRS wrongfully levies upon property of a
delinquent taxpayer pursuant to a federal tax lien, section 7426 of the
Code provides that any party who has an interest in, or a lien on,
the property may bring a civil action in a federal district court within
nine months after the date of the levy to recover the property. 20 In

118. The exceptions to private foundation status are set out in § 509 of the Code. Section
509(a)(1), (2), (3), and (4) organizations are public charities. Pursuant to § 509(a)(1), those
organizations described in § 170(b)(l)(A) qualify as public charities. These are churches or
conventions or associations of churches; educational organizations (schools); hospitals and
medical research organizations; organizations that normally receive a substantial part of their
support from governmental units or from the general public and are organized for the benefit
of state and municipal colleges and universities; governmental units; and publicly supported
organizations (organizations which receive more than one third of their support from the
general public). I.R.C. § 170(b)(l)(A) (1988).
To qualify as a § 509(a)(2) public charity, an organization must receive a majority of its
support from activities related to its exempt functions. A § 509(a)(2) organization must receive
more than one third of its total support from any combination of gifts, grants, contributions,
membership fees, and gross receipts from admissions, sales of merchandise, performance of
services, or furnishing of facilities. The organization may not receive more than one third of
its support from investment income. I.R.C. § 509(a)(2)(B) (1988).
A § 509(c)(3) organization must support other qualified public charities. Section 509(a)(3)
organizations must operate exclusively for the benefit of and be controlled (to an extent) by
a § 509(a)(1) or (2) organization. I.R.C. § 509(a)(3) (1988).
Section 509(a)(4) organizations must be organized and operated exclusively for testing
public safety. I.R.C. § 509(a)(4) (1988).
The Texas Learning Technology Group could not qualify under § 509(a)(1) because the
Court ruled it was not a governmental unit. The association could qualify under § 509(a)(3)
only if it were organized solely to support charities specifically designated under § 509(a)(1)
or (2). It obviously would not qualify under § 509(a)(4), although it could possibly qualify
under § 509(a)(2) because it provided services to several public school districts.
119. Private foundations are subject to an excise tax pursuant to § 4940 of the Code and
can be subject to substantial penalty taxes under §§ 4941-4945 of the Code. See I.R.C. §§
4940-4945 (1988).
120. I.R.C. §§ 7426(a)(1), 6532(c) (1988).
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Century Hotels v. United States (In re Crismar Corp.), 2 1 the bankruptcy estate of a corporation instituted an adversary proceeding as a
turnover action to recover funds seized by the IRS because of taxes
owed by the corporation's director and president. 22 The district court
treated the proceeding as a wrongful levy action under section 7426
of the Code and held that the corporation was the alter ego of the
delinquent taxpayer. 23 The Fifth Circuit noted the requirements of
proving a wrongful levy. 24 The third party must show that: (1) the
IRS filed a levy covering taxpayer liability against property held by
the third party, (2) the third party had an interest or lien on the
property superior to the interest of the IRS, and (3) the levy was
wrongful because the delinquent taxpayer did not own the property,
at least in part. 125 The Fifth Circuit agreed with the district court
that the corporation was the alter ego of the taxpayer but remanded
the case to determine whether the IRS was required to return the
funds to the bankruptcy estate under the provisions of the bankruptcy
code. 126
B.

Release of Tax Lien-Exhaustion of Administrative Remedies

Section 7432 of the Code grants taxpayers the right to bring suit
against the United States for damages resulting from failure to release
a lien when the entire tax liability has been paid, has become legally
unenforceable, or when the IRS has accepted a bond from the
taxpayer for all the tax liability. 2 7 However, the taxpayer must
exhaust all administrative remedies with the IRS prior to filing such

121. 952 F.2d 107 (5th Cir. Jan. 1992).
122. Id.at 108, Il1.
123. Id.at 109.
124. See id.
125. Id.
126. Id. at 112-13. The Fifth Circuit agreed with the bankrupt corporation that under
United States v. Whiting Pools, Inc., 462 U.S. 198 (1983), the district court could not ignore
the corporation's bankruptcy status by nominally trying the case as a wrongful levy rather
than as a turnover action. 952 F.2d at 112. According to the Fifth Circuit, if the corporation
had any bankruptcy interest in the property a turnover proceeding would be the appropriate
remedy. Id. The court noted that in Whiting Pools, the United States Supreme Court ruled
that all the debtor's interests in property must be included in the reorganization estate whether
in the debtor's possession or not. Id. at 113. Still, the court explained that the IRS potentially
held at least a secured interest if its tax lien was properly executed; thus, the IRS would be
entitled to adequate protection of its interest. Id.
127. I.R.C. § 7432 (1988).
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a suit.1 28 Section 7433 of the Code provides that a taxpayer may
bring an action against the United States should any officer or
employee of the IRS recklessly or intentionally disregard any tax
laws or regulations.' 29 Again, however, the taxpayer must exhaust all
administrative remedies prior to filing such a suit. 30 In Information
Resources, Inc. v. United States,'3 ' the district court dismissed a
taxpayer's suit against the United States under sections 7432 and
7433 because the taxpayer did not exhaust all its administrative
remedies. 3 2 After the taxpayer had failed to pay its federal withholding taxes for one quarter, it entered into an agreement with an
IRS agent to pay the full amount on a stated date.'3 3 Based upon
the agreement, the agent agreed to refrain from commencing any
enforced collection action against the taxpayer. 3 4 The taxpayer did,
in fact, pay the full amount of the tax liability, but the IRS
nonetheless filed tax liens on the taxpayer's property. 35 Because of
the liens, the taxpayer was rejected as a competitive bidder for a
business project.' 3 6 When the taxpayer sought information from the
IRS on how to release the liens, the taxpayer was given incorrect
procedural information by an IRS employee. As a result, the liens
were not removed until nearly five months after the taxpayer requested their removal. 3 7 The taxpayer received a letter from the IRS
apologizing for the error and granting the taxpayer's request to
release the liens. 3 8 The taxpayer's failure to receive a project award
motivated its continued contention that the filing of the lien had
damaged it.139
The Fifth Circuit in Information Resources, Inc. reversed the
district court's summary judgment for the United States.' 4° The court
acknowledged that exhaustion of administrative remedies is statutorily

128.
129.
130.
131.
132.
133.
134.
135.
136.
137.
138.
139.
140.

Id. § 7432(b).
Id. § 7433.
Id. § 7433(d)(1).
950 F.2d 1122 (5th Cir. Jan. 1992).
Id. at 1123.
Id. at 1124.
Id.
Id.
See id.
Id.at 1124-25.
Id.at 1125.
Id.
Id.
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mandated; however, it pointed out that the taxpayer had no administrative remedy because exhausting such remedies would entail obtaining the release of a lien that had already been released.' 4' The
court referenced its decision in Ramirez-Osorio v. INS, 42 in which
held that "exhaustion is not required when administrative remedies
are inadequate."' ' 43 The court decided that "[a]lthough the administrative procedure in question is normally adequate, it [was] rendered
inadequate by the I.R.S. itself."'" The court ruled that requiring the
taxpayer to exhaust the administrative procedures would be "a useless
formality," explaining that "the law does not require a party to
' 45
pursue a useless formality.'
C. Suit to Recover Erroneous Refund
Section 6502(a) of the Code provides that the IRS may bring a
suit to collect, by levy or by court proceeding, any assessed tax
within six years after assessment.' 46 Section 6532(b), on the other
hand, provides that the IRS must bring a suit to recover an erroneous
refund within two years after making the refund. 47 In United States
v. Wilkes,' 48 the Fifth Circuit disagreed with the district court that
an IRS suit to reduce an assessment to judgment was in fact a suit
to recover an erroneous refund. However, the Fifth Circuit did rule
that payments made by a taxpayer against its tax liability extinguished
the assessment by the amount paid and that the assessment could
not be revived by the IRS giving the taxpayer "an unsolicited,
erroneous refund.' ' 49 Thus, according to the court, the suit to reduce

141. Id.
142. 745 F.2d 937 (5th Cir. 1984).
143. See 950 F.2d at 1126.
144. Id.
145. Id. at 1127.
146. I.R.C. § 6502(a)(2) (1988).
147. The IRS has five years to bring the suit if it appears that any part of the refund was
induced by fraud or misrepresentation of a material fact. See id. § 6532(b).
148. 946 F.2d 1143 (5th Cir. Nov. 1991).
149. Id. at 1148, 1151-52. The executor filed an estate tax return in which it determined
that estate taxes of $16,025.41 were owed. Id. at 1144. The IRS later determined that the
correct tax liability was $16,243.58. Id. at 1144-45. The estate paid the tax liability in four
installments; however, during the period in which the installments were made, the IRS
erroneously credited an unrelated taxpayer's payment of $20,500.00 to the estate's account.
Id. at 1145. The IRS later issued a notice to the estate that there had been an overpayment
of taxes and sent the estate a refund check in the amount of $17,938.04 ($16,275.53 plus
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the assessment to judgment would permit the IRS to collect only a
small portion of the assessment, i.e., that portion that the taxpayer
had not paid.5 0 The court's decision permitted the taxpayer to retain
the refund that the IRS erroneously credited to the taxpayer's account
and, thus, granted the taxpayer substantial "unjust" enrichment. 15 '

interest). Id. The IRS subsequently mailed another refund check to the estate in the amount
of $4,344.02. Id. Four years later, the IRS discovered its error and issued a notice to the
estate informing it that $20,500 had been credited incorrectly to the estate's account and
requesting payment of that amount. Id. When the estate refused to pay the amount requested,
"the IRS filed suit in [the district court] seeking to reduce to judgment the purported unpaid
balance of taxes in the amount of $16,243.58 on an assessment which the IRS asserted it had
made . . . when it sent [a notice] to the estate" of a mathematical error. Id. The IRS contended
that "neither the [tax] payments made by the estate nor the amounts refunded to the estate
• . . extinguished the assessment." Id. at 1146. Thus, according to the IRS, it could bring suit
to reduce the assessment to judgment within the six year statute of limitations without resort
to further assessment procedures.
150. Id. at 1152. The court permitted the IRS to recover only $218.11, the difference
between $16,025.47, the amount paid by the estate, and $16,243.58, the correct amount of tax
liability as determined by the IRS. Id. The amounts the IRS erroneously refunded to the
estate, i.e., checks in the amount of $17,938.04 and $4,344.02, were erroneous refunds,
collection of which, according to the court, was subject to the two year statute of limitations.
See id.
151. Id. The court did not agree with the IRS that, when viewing all the financial
transactions together, there clearly was an underpayment of tax and that the IRS assessment
remained in existence and was unpaid after the IRS made the erroneous refund to the estate.
See id. at 1150. The IRS relied on Groetzinger v. Commissioner, 69 T.C. 309 (1977), in which
the tax court found transferee liability when an erroneous refund was made to an estate and
then distributed to the beneficiaries. Id. The Fifth Circuit distinguished Groetzinger because
Groetzinger held the beneficiaries liable based upon transferee liability under § 6324 of the
Code. Id. The Fifth Circuit decided that § 6324 was "clearly inapplicable" in Wilkes. Id.
The Fifth Circuit, in Wilkes, relied upon Rodriguez v. United States, 629 F. Supp. 333
(N.D. 111.1986) and United States v. Young, 79-2 U.S. Tax Cas. (CCH) 1 9609 (D. Del. 1979)
to support its conclusion. 946 F.2d at 1152. The Fifth Circuit decided that these two cases
"establish the principle that as a taxpayer makes payment against a tax assessment, the
assessment is extinguished in the amount paid and cannot be revived by the IRS's [sic] giving
the taxpayer an unsolicited, erroneous refund." Id. The result, of course, is that the taxpayer
obtains substantial unjust enrichment. In the case relied upon by the district court, United
States v. Brown, 782 F. Supp. 321 (N.D. Tex. 1990), the taxpayers filed for a refund in the
amount of $184,626.26 which the IRS allowed. See 946 F.2d at 1147. The IRS erroneously
sent a refund check in the amount of $387,060.27. Id. The IRS did not discover its mistake
until two and one-half years later, at which time it sent a notice to the taxpayers requesting
payment of the excess refund. Id. After the taxpayers refused to pay, the IRS filed suit
contending that the erroneous refund procured a deficiency or underpayment which did not
require further assessment, and that "in both form and substance the nature of the suit was
to reduce the assessment to judgment for the purpose of collection." Id. The court, however,
held that the suit was for recovery of an erroneous refund and was barred by the two year
statute of limitations. Id.
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TAX EVASION

In United States v. Doyle, 5 2 the Fifth Circuit ruled that a tax
protestor is entitled to a lesser included offense instruction in a felony
tax evasion charge.'53 The court noted the three elements of a felony
tax evasion charge: "willfulness, the existence of a tax deficiency,
and an affirmative act constituting an evasion or attempted evasion
of the tax.'1

4

The court also restated the elements of a misdemeanor

failure to file a tax return: willfulness and failure to make a return
when due.' 55 As the Fifth Circuit pointed out, the "critical difference
between the two crimes is that the charged felony offense requires
an affirmative act constituting the evasion. ''156 The court recognized
that, while the element of willfulness is common to both the felony
and the misdemeanor, "willfulness" requires different states of mind
in the two offenses. 5 7 To be convicted of a misdemeanor, a taxpayer
need only willfully fail to file an income tax return. A felony
conviction, on the other hand, requires a specific intent to defeat or
evade the payment of tax.5 8
After joining a tax protest organization, the taxpayer in Doyle
submitted W-4 forms to different employers wrongfully declaring
that he was exempt from paying taxes. 15 9 The Fifth Circuit ruled that
if the jury found the taxpayer believed in good-faith that his income
was exempt from withholding, the jury could have rationally concluded that the taxpayer willfully failed to file a tax return, but that
the taxpayer did not willfully commit an affirmative act constituting
a felony evasion.16° Thus, the court concluded that the taxpayer was
entitled to a lesser-included offense instruction because "the disputed
factual element was essential to finding the defendant guilty of both
6
the felony and misdemeanor offense.' '

152.
153.

956 F.2d 73 (5th Cir. Feb. 1992).
Id.at 76.
154. Id. at 74.
155. Id.
156. Id.at 75.
157. Id.
158. See id.
159. Id.at 74.
160. Id.at 76. Because the district court refused the taxpayer's proffered instruction on a
lesser-included offense of failure to file a tax return, the jury could not find him guilty of a
misdemeanor offense. It had to return an all or nothing verdict: either guilty on the felony
tax evasion counts or not guilty at all. The jury found him guilty. Id. at 74.
161. Id.
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CONCLUSION

An analysis of the Fifth Circuit's decisions in the survey period
revealed an inclination on the part of the court to abandon its
tradition of strictly construing the Code and Regulations in a manner
generally detrimental to the taxpayer. For example, taxpayers scored
several major victories as a result of a few of the court's decisions
in the survey period. The Fifth Circuit ruled that abandonment and
worthlessness are separate but equal grounds for a loss deduction
under section 165(a) of the Code. 62 The court also ruled that a
factor in determining deductibility of a loss is the taxpayer's reasonable and honest belief as to when the loss was sustained. 63 Additionally, taxpayers will now have some assurance that gain on the
sale of a tract of land, originally purchased for investment purposes,
will retain its capital asset status even though the tract is subdivided
and sold in several parcels.'" The Fifth Circuit has ruled that if the
taxpayer forms a controlled corporation to sell parceled land to third
parties, the numerous sales will not be attributed to the taxpayer in
65
order to convert the land to property "held primarily for sale."'
The taxpayer in King Ranch'"6 substantially benefitted tax-wise when
the Fifth Circuit ruled that section 613A(c) of the Code, which
provides a limited percentage deduction for oil and gas royalty
owners, is not an exclusive provision.' 67 Finally, the Fifth Circuit
demonstrated a penchant for the taxpayer when it ruled that a tax
68
assessment is not revived when the IRS wrongfully grants a refund.1

162. See Echols v. Commissioner, 935 F.2d 703 (5th Cir. July 1991), reh'g denied by 950
F.2d 209 (5th Cir. Dec. 1991); see supra notes 53-70 and accompanying text.
163. See Halliburton Co. v. Commissioner, 946 F.2d 395 (5th Cir. Nov. 1991); see supra
notes 71-79 and accompanying text.
164. See Bramblett v. Commissioner, 960 F.2d 526 (5th Cir. May 1992); see supra notes
23-34 and accompanying text.
165. See 960 F.2d at 533-34. The sales will not be attributed to the taxpayer even though
the taxpayer formed a corporation for the specific purpose of selling the land to such third
parties and in spite of the frequency and substantiality of the corporate sales. See id.
166. King Ranch, Inc. v. United States, 946 F.2d 35 (5th Cir. Nov. 1991); see supra notes
49-52 and accompanying text.
167. See 946 F.2d at 37-38.
168. See United States v. Wilkes, 946 F.2d 1143 (5th Cir. Nov. 1991); see supra notes 14851 and accompanying text. The result of the court's ruling is that the IRS will seldom be
successful in collecting tax refunds erroneously disbursed to tapayers. The court's decision
has the effect of providing taxpayers with substantial "unjust" enrichment. (The obvious
solution is that Congress amend the Code to provide for a longer statute of limitations for
suits to collect an erroneous tax refund.)

