
FOREWORD

Restructuring Civil Litigation in the 1990s

With gratitude and pleasure, I follow in the footsteps of col-
leagues who have written previous introductions to the Texas Tech
Law Review's always-worthwhile symposium concerning the past
year's Fifth Circuit jurisprudence. This Law Review provides the
only forum of which I am aware for summary and critique of our
circuit's caselaw;I as such, it is vital to our quest to maintain stability
and predictability.

Recent forewords prepared by two of our most distinguished
colleagues dwelt on the challenges posed to this court by an ever-
increasing appellate caseload. 2 While the trend toward increased
appeals has not abated, and their effect remains alarming, my re-
marks dwell not on this crisis, but on its origin in a civil litigation
system that in important ways disserves the public interest. Without
losing sight of the vital role civil litigation plays in our society, we
must nevertheless recognize that the time for reform has arrived. The
legal profession, too often enamored of its success and status, must
act as an agent of reform rather than inertia.

THE PROBLEM

A recent article in the Wall Street Journal highlights the problems
faced by society and the legal profession today.' The article describes
an age discrimination case, Biggins v. Hazen Paper Co.,4 now under
submission to the United States Supreme Court to resolve conflicting
decisions among the circuits. The plaintiff, a chemist, worked for

1. The Fifth Circuit Bar Association regularly prints the Fifth Circuit Reporter, an
ongoing summary of our court's decisions, but of necessity, only limited analysis can be
achieved in that publication.

2. Thomas Gibbs Gee, Foreword, Survey of Fifth Circuit, 22 TEx. TECH L. REV. Vii

(1991); Thomas M. Reavley, Foreword, Survey of Fifth Circuit, 19 TEX. TECH L. REV. vi

(1988).
3. See Paul M. Barrett, Workplace Rights: How One Man's Fight for a Raise Became

a Major Age-Bias Case, WAL ST. J., Jan. 7, 1993, at Al.
4. 953 F.2d 1405 (1st Cir.), cert. granted, 112 S..Ct. 2990 (1992) (granting Hazen Paper

Company's petition for writ of certiorari), cert. denied, 112 S. Ct. 3035 (1992) (denying
Biggins' petition for writ of certiorari).
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nearly ten years for a closely-held specialty paper company head-
quartered in Massachusetts until he was fired in 1986, a few weeks
short of reaching retirement age. Upon his tenth anniversary with
the company, he would have qualified for $93,000 in retirement
money. Angered by the way in which his relations with the company
owners had soured, he sought legal counsel, who "devised an ag-
gressive set of federal claims" centered around the ADEA.5 Approx-
imately four years after the firing, the case went to trial, and a jury
awarded the chemist $1.8 million, of which over $1.1 million was a
double damage award for "willful" age discrimination. Before the
case had been argued in the Supreme Court, the company had already
paid over $600,000 in damages to Biggins on an unappealed part of
the judgment and another $500,000 in legal fees. The plaintiff's
lawyer, who took the case on a one-third contingency fee, stands to
reap no less than $350,000 and possibly up to $600,000 from a
successful defense of the award before the Supreme Court.

The article notes that the filing of age-discrimination suits "has
exploded recently, with federal and state regulators receiving 31,000
age-related complaints last year, a 30%V0 increase from 1990. ' '6 The
editor of the American Lawyer may have put his finger on one cause
of the explosion when he observed that New York Magazine last
summer "published a primer on what to do if [a person] expect[s]
to get fired" and "instructed all women, minorities, and people over
age 40 that they probably could sue or threaten to sue and collect
something for at least the nuisance value of the potential suit." 7

There may be nuances to the Biggins case that the reporter of
the Wall Street Journal did not perceive. Its outline, however, reflects
certain disturbing characteristics of our civil litigation system. These
characteristics infect the procedural, substantive, and professional
aspects of the system. I will discuss each of these types of deficiencies
and will mention some of the reforms that are necessary.

PROCEDURAL REFORM

The cost of litigating the Biggins case-nearly $1,000,000 for
plaintiff and defense counsel combined-has been enormous when

5. Age Discrimination in Employment Act of 1967, Pub. L. No. 90-202, 81 Stat. 602
(codified as amended at 29 U.S.C. §§ 621-634 (1988 & Supp. III 1991)).

6. Barrett, supra note 3, at A8.
7. Steven Brill, A Time for Sacrifice, AM. LAW., Dec. 1992, at 5, 60.
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judged against any one of several standards: the net recovery that
Biggins will achieve if he wins ($1.2 million) or loses ($700,000); the
$93,000 pension claim that he originally had; or the income of middle-
class Americans. These figures are consistent with a RAND Institute
study, which concluded that our legal system incurred $16-19 billion
in transaction costs to deliver $14-16 billion in compensation to
plaintiffs.' Further, of all the money paid in compensation, the
successful plaintiff received about 56% in net compensation, while
the system consumed the rest. 9

Somebody pays these legal bills. In personal injury litigation, if
the defendant is insured, insurance companies pay their lawyers as
well as the plaintiffs' lawyers who are compensated on contingency.
The insurance company then passes on the cost to insureds, who
must pass it on to consumers. Personal injury litigation is not the
exclusive font of such high transactional costs, however. The fees in
bankruptcy cases can easily outstrip the amount of assets available
for distribution to creditors or the retained counsel's client. Environ-
mental litigation seems destined to become a sinkhole for transac-
tional costs as defendants wrangle endlessly over their shares of
pollution damages or cleanup costs. Other examples will readily come
to the mind of the objective reader. Being a full-fledged participant
in a lawsuit is a luxury most Americans cannot afford; even if they
are insured, one or two sizeable claims may result in ruinous pre-
miums or discontinued coverage. Those who would defend the present
system and its enormous transaction costs relative to benefits awarded
bear a heavy burden.

It is in the public interest for civil litigation to become more
cost-effective, that is, for there to be a higher ratio between claims
or judgments paid and the attorneys' fees and other costs incurred
in litigation. One reform would cap contingency fees.10 Another
proposal would impose the "English Rule" in certain cases, forcing

8. RAND Institute for Civil Justice, 1991-92 Annual Report at 52, cited in Patrick E.
Higginbotham, Discovery, in NATIONAL LEGAL CENTER FOR THE PUBLIC INTEREST, A PLAN TO

IMPROVE AMERICA'S SYSTEM OF CIVIL JUSTICE FROM THE PRESIDENT'S COUNCIL ON COMPETI-

TIVENESS, at 25, 31-32 (1992) [hereinafter A PLAN].

9. Id.
10. UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF TEXAS, CIVIL JUSTICE

EXPENSE AND DELAY REDUCTION PLAN (1991) [hereinafter DELAY REDUCTION PLAN]. Article V
of this plan presumptively caps contingency fees at 33-1/3%o in cases before the courts of the
Eastern District of Texas. Id. at 8.

1993]



TEXAS TECH LAW REVIEW

the loser in court to pay a portion of the winner's legal fees, so that
the system would not punish, as it now does, a defendant who
vindicates his position."

Some reforms would streamline the litigation process to reduce
both transactional costs and the other procedural scandal reflected
by the Biggins case-delay. Six and one-half years have passed since
he was fired, his case has been in court over four years, and Biggins
is moving well into the retirement era for which he thought the paper
company would provide compensation.

Delay was certainly not the intention of the drafters of the 1938
federal rules, the progenitor of modern civil procedure. Their goal
was to reform the arcane, often unjust regime of fact pleading by
replacing it with simple notice pleading followed by discovery that
would elicit the precise facts of the lawsuit. 12 The reforms achieved
this purpose and worked well for many years, but like all human
institutions, they carried the seeds of their own destruction. Several
phenomena have contributed to their undoing. As substantive grounds
of liability have proliferated, the ramifications of a notice pleading,
particularly a poorly. drafted pleading, have become costly to explore
using present discovery vehicles. Concealment rather than discovery
is often the object of an increasingly Kafkaesque game of cat and
mouse that characterizes modern civil pretrial procedure. Fostering
delay or emotional or financial exhaustion may be an end in itself
that the discovery process permits. Finally, not to be underrated as
a cause of prolonged discovery is the conspicuous lack of true trial
experience among members of the "litigation" bar. 3 Discovery too
easily becomes a crutch for personal insecurity or inability to focus
on the key facts and issues in a case, or it is a fruitless search for
the elusive-and often illusory-smoking gun.

That pretrial procedure is seriously marred is now widely rec-
ognized by bench and bar. Two years ago, Senator Joseph Biden
sponsored and Congress nearly passed a bill that would have placed
rigid time limits, like those of the criminal Speedy Trial Act, on the

I1. Brill, supra note 7, at 60; see also Stuart M. Gerson, Fee Shifting in Litigation, in A
PLA, supra note 8, at 99, 113-15 (describing the Fairness Rule, which awards attorneys' fees
"only to the extent that such party prevails on any position or claim advanced during the
lititation").

12. CHALas ALAN WoI-r, LAW oF FEDERAL COURTS 273, 282-83 (1970).
13. See Higginbotham, supra note 8, at 32.
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progress to trial of federal civil cases. Stepping back from this
draconian measure, however, Congress instead enacted a law requir-
ing federal courts to experiment with procedural reforms to achieve
a reduction in costs and delays.14 Initial results have been promising.
Earlier, the Federal Courts Study Committee proposed ways to
streamline federal courts by removing various categories of litigation
from Article III to Article I courts or administrative tribunals. 15

Taken together, these jurisdictional changes would effect a meaning-
ful reduction in the business of federal courts and would focus their
energies on disputes most amenable to their role. Unfortunately,
proposals to reduce Article III court jurisdiction have been bogged
down by political intransigence. On a more hopeful note, the Standing
Committee on Rules of the Judicial Conference of the United States
has passed amendments to the Federal Rules of Civil Procedure that
emphasize disclosure over discovery, presumptively limit depositions
and written discovery, and strongly encourage district judges to
manage their dockets to dispose of cases economically as well as
fairly.' 6 Barring opposition in Congress, these amendments will take
effect December 1, 1993, and they may begin to remedy the ineffi-
ciency, expense, and delay now rampant in civil litigation. Some of
the measures incorporated in the proposed rules were also included
among the many imaginative reforms suggested by the President's
Council on Competitiveness. 7 After a rocky political introduction,
several of the Council's ideas have garnered more respect among
reformers, as a serious starting-point to restructure civil litigation. 8

There is an additional overarching remedy for expense and delay
that deserves more attention: firm trial dates.' 9 Judges who convince
attorneys that their cases will be tried within one to two years after
filing (or less) achieve prompt settlements or verdicts and, by com-
pressing the time available for pretrial preparation, force counsel to

14. Civil Justice Reform Act of 1990, Pub. L. No. 101-650, title 1, § 103(a), 104 Stat.
5089, 5093 (1990) (codified at 28 U.S.C. § 475 (Supp. II 1990)).

15. REPORT OF THE FEDERAL COURTS STUDY COMMITTEE, April 2, 1990.
16. The proposed amendments of the Federal Rules of Civil Procedure were submitted to

the Supreme Court November 22, 1992. If the court approves them by April 1, 1993, and if
they are not rejected by Congress, the amendments will take effect December 1, 1993. See 28
U.S.C. § 2074 (1988).

17. PRESIDENT'S COUNCIL ON COMPETITIVENESS, AGENDA FOR CIVIL JUSTICE REFORM (1991).
18. See, e.g., Brill, supra note 7, at 60.
19. See Loren Kieve, Discovery Reform, A.B.A. J. Dec. 1991, at 79.

19931



TEXAS TECH LAW REVIEW

concentrate on their cases. Transactional costs are reduced under
these constraints. Setting and enforcing a firm trial date, arrived at
after a pretrial conference held early in the case, is distinct from
judicial micro-management of cases, which has also been bruited as
a reform concept. 20 "Active trial management" often tempts the
judge to take sides in a dispute, forfeiting impartiality as he presses
toward the resolution that seems-from his narrow vantage point-
most appropriate. 21 "Active trial management" may also result in
delay and misunderstandings as the judge attempts to become knowl-
edgeable about the details of a case. By contrast, moderately coop-
erative counsel, if they are apprised of a definite timetable, ought to
be able to develop their cases more efficiently on their own than
under a court's watchful eye. Consequently, I believe trial manage-
ment by setting firm trial dates is ordinarily the preferred technique.
If no other single procedural reform were enacted, much progress
could still be made in managing civil litigation if judges really took
hold of their trial dockets.

SUBSTANTIVE REFORM

If the ideological battle over procedural reform has largely been
won and merely awaits the implementation of specific proposals, the
battle over substantive legal reform continues to rage. The Biggins
case again exemplifies the general problem. Biggins became disaf-
fected with the paper company owners because he thought his con-
tribution to the company deserved more than a doubling of his
salary. They were unwilling to give Biggins what he asked for.
Personal relations soured. Biggins was fired virtually on the eve of
qualifying for his $93,000 company pension. What did he sue for?
The Wall Street Journal story does not reveal the causes of action,
but there must have been several. They were crafted "aggressively,"
as the article describes his attorney's approach. How else could a
$93,000 pension claim become a judgment for about $1.8 million?
Surely an alchemist would believe today's lawyers have transmuted
lead into gold!

Personal injury law evolved to compensate victims of intentional
or negligent injury. Rarely, exemplary damages were awarded as a

20. See, e.g., DELAY REDUCTION PLAN, supra note 10.
21. See Mark A. Peterson & Molly Selvin, Mass Justice: The Limited and Unlimited

Power of Courts, 54 LAW & CONTEMP. PROBS., Summer 1991, at 227.
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surrogate for criminal punishment, or in cases, such as libel and
defamation, where no monetary value could be placed on the injury. 22

Because injury law was inadequate to redress the physical hazards
of the industrial workplace, workers compensation schemes began to
offer insurance. Bypassing the courtroom, workers compensation
afforded modest but certain recovery and payment of medical bills.
From these limited, earthy goals, cloud castles of tort liability have
sprung, really, within the last 30 years:

1. Strict product liability superimposed itself upon fault-based
liability. Given amenable "expert" witnesses or bad facts, strict
liability can be found for discharging nearly anything-from PCB's
to Agent Orange, Bendectin to gasoline fumes, secondhand smoke
to inebriated customers-into the environment.
2. Liability with fault now includes liability for intentional inflic-
tion of emotional distress, for racial and sexual and disability-
related harassment, and for penalizing a "whistleblower." In some
states, liability now extends to wrongful discharge of employees.
3. Contract breach cases have become tort cases, as lender liability
claims, fraud claims, negligent misrepresentation claims, RICO
claims, and "bad faith" claims have proliferated.
4. Rules of joint and several liability, formulated when all liable
parties were at fault, now indiscriminately render fully liable the
least culpable, but most solvent, defendants.
5. Even a plaintiff's egregious fault may fail to prevent recovery.
Cases are hard-fought over such questions as Princeton Univers-
ity's liability for injuries sustained by a student who climbed on
top of a small commuter train that stops at a station owned by
the school. 23

Every few years another source of tort recovery emerges. Among
preferred defendants have been: auto manufacturers in the 1960s;
drug companies in the 1970s; oil companies and other "polluters"
in the 1980s; accountants in the late '80s; schools, charities, churches,
and the Boy Scouts in the most recent round of expanded liability.
The new frontier of the 1990s, according to one plaintiff lawyers'
publication, is interspousal and familial liability; 24 perhaps engaged
couples will exchange insurance policies as well as their marriage

22. Kenneth W. Starr, Overview, in A PLAN, supra note 8, at 1, 15.
23. Amy Stevens, Personal-Injury Lawsuits by Students are Endangering University Budg-

ets, WALL ST. J., Nov. 18, 1992, at B1, B13.
24. Edwin J. Terry & Kristin K. Proctor, Marital Torts in Texas-The New Frontier, 26

TIUAL LAW. F., No. 4 1992, at 37.
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vows, and a child's college fund will become her college and insurance
fund. -

It is only a matter of time until lawyers, hitherto protected by
mutual self-restraint, begin routinely being sued: every other industry
or segment of society that wields power has, for good or ill, been
touched by the growing thunderclouds of liability.

Concomitant with expansion of liability, and just as breathtak-
ing, has been the increase in types of damages for which recovery
may be awarded. Simple monetary damages are just the start of
recovery. Invariably added to these claims are claims of mental
anguish, loss of consortium, pain and suffering, disfigurement, and
even the "hedonistic value" of life itself. Children can recover lost
inheritance and loss of society if their parents are injured or killed.
Some bystanders can recover nonmonetary damages. Even the fear
of being damaged in the future, e.g., by contracting cancer, is
sometimes compensable. Punitive damages are sought routinely, and
punitive damage awards have risen into the hundreds of millions of
dollars .25

The result of expanding substantive liability as well as the scope
of recoverable damages has dramatically changed the character of
much civil litigation. Mere compensation is no longer the goal. If
that were so, the collateral source rule26 would have been abolished
long ago. Instead, the substantive law fosters redundant, overlapping,
even mutually exclusive claims. For example, it was once extraordi-
nary for an injured workman, covered by workers compensation, to
file a third-party suit against the manufacturer or supplier of equip-
ment he was using when he got hurt; today, such lawsuits are routine.
The joinder of multiple defendants in any lawsuit is standard pro-
cedure even though an attorney believes most of them will be
dismissed before trial; nuisance settlements may or may not be
achieved, but wasteful litigation costs escalate. A dented automobile
fender becomes a lawsuit for lost earnings, mental anguish, and "soft

25. See STEPHEN M. TURNER ET AL, WASHINGTON LEGAL FOUNDATION PUNITIVE DAMAGES

EXPLOSION: FACT OR FICTION (1992). Comparing punitive damage jury awards addressed in
state and federal appellate courts during 1968-71 and 1988-91, and covering the five states of
New York, Texas, California, Illinois, and Florida, the authors found that the awards totalled
$1.1 million in the earlier period and over $340 million in the recent period. Id. at 2-5.

26. See Mundy v. Shippers, Inc., 783 S.W.2d 743 (Tex. App.-Houston [14th Dist] 1990,
writ denied); Traders & General Ins. Co. v. Reed, 376 S.W.2d 591 (Tex. Civ. App.-Corpus
Christi 1964, writ ref'd n.r.e.).
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tissue injury." Startlingly high recoveries founded on the thinnest of
legal premises encourage a lottery-like enthusiasm for litigation.
Punitive damages are assessed even if the legislature has passed a
schedule of penalties or fines that would impose much smaller
sanctions on particular conduct.2 7 Some may counter that judges
should control abuses of the litigation process by weeding out un-
meritorious cases at an early stage. Too often, however, flexible,
ever-expanding standards of liability complicate or defeat the weed-
ing-out process.

Substantive reforms have been enacted by some state legislatures.
The objects of such reforms have included limiting non-economic
damages; requiring certain claims, such as those for medical mal-
practice, to be certified by professional boards before they may be
filed in court; relieving intermediate suppliers of product liability
exposure; and limiting punitive damages. Some of these reforms have
been overruled by state courts, 28 while others have succeeded. The
courts themselves have begun to retreat from a premise of infinitely
expanding tort law. 29

The challenge of the 1990s, it seems to me, is to focus substantive
law once again on two goals: providing compensation for real injury
and exposing defendants to liability more closely tied to fault. The
first goal poses fewer conceptual problems, as it entails reducing
recoveries for noneconomic damages. Noneconomic damages are by
their nature not quantifiable monetarily, and they reflect harms that
cannot be ameliorated by money. Originating as token sums in
litigation, they have come to overshadow monetary damages in many
cases and to be a wild-card factor in estimating liability. Their
imposition is too often capricious and unpredictable. Noneconomic
damages should be brought to heel.

The *second goal of tying liability more closely to fault, raises
difficult questions that cannot be fully discussed here. I think,
however, that we have reached a crossroads where the choice must
be made between using litigation as a surrogate for social insurance
and redirecting it to its original purpose of compensating injury
inflicted by the fault of a defendant. If the ultimate purpose of the

27. See, e.g., Pacific Mut. Life Ins. Co. v. Haslip, 111 S. Ct. 1032, 1046 (1991).
28. See, e.g., Lucas v. United States, 757 S.W.2d 687 (Tex. 1988) (holding that statutory

limitation on medical malpractice damages violated open courts provision of State Constitution).
29. Boyles v. Kerr, 36 Tex. Sup. Ct. J. 231 (Dec. 2, 1992).
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legal system is to compensate everybody for every type of harm,
irrespective of fault, then that purpose would be better served by a
social insurance scheme based on models like social security or
workers compensation programs than on litigation. Social insurance
distributes costs and benefits equitably and rationally and would
dramatically reduce the high transactional costs and delay now in-
herent in litigation. Social insurance would place in perspective the
redundancy of benefits available, e.g., from workers compensation,
social security, medicaid, and private insurance. It would also draw
attention to the comparative worth of claims, requiring judgments
on such questions as whether asbestosis deserves a higher compen-
sation level than the mere fear of contracting asbesto'is. It is inher-
ently contradictory and unfair to allow fortuities such as the existence
of a solvent or insured defendant, the availability of the right expert
witness, or the sympathy of a particular jury-i.e., all the vagaries
of litigation-to impede the provision of social insurance.

If, on the other hand, society chooses to retain the concept of
fault as the legitimate basis of civil liability, several conclusions
follow. We must reconsider the premises for joint and several liability.
Notions of what overall measure of damages is justly awarded relative
to a perpetrator's actual fault must be reformulated; some concept
of damnum absque injuria must be revitalized to eliminate attenuated
claims. We must ponder whether contingent fees encourage too many
vexatious lawsuits and whether they should perhaps be capped.
Alternatively, as even the editor of the American Lawyer, Mr. Brill,
has proposed, some form of the English rule would create real
disencentives to the filing of nuisance suits. Mr. Brill also suggests,
and I heartily agree, that laws that lend themselves to litigation
abuse-his examples include employment discrimination laws and the
Americans with Disabilities Act3 ° ("a litigation Vietnam about to
happen")-should be amended to streamline and sharpen them. One
may hope that the need for substantive legal reforms will impress
itself on the minds of citizens, judges, and legislators during this
decade.

PROFESSIONAL REFORMS

The third paradigmatic feature of the Biggins case is the high
attorney fees imposed on both sides. Without doubting the integrity

30. 42 U.S.C. §§ 12101-12213 (Supp. 11 1990).
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of any of the attorneys, and realizing that while I have spent eight
years on the bench, fees have been increasing, I nevertheless marvel
how a wrongful discharge case could warrant legal fees in the
hundreds of thousands of dollars. That such fees are not uncommon
in hard-fought litigation fortifies the criticism that legal advice is
beyond the financial means of most Americans. I agree with those
who characterize this as a dilemma for the entire legal profession,
because affordability is the key to the doors of justice. A person
who cannot afford to pay the cost of defending a just legal position
will either lose by compromising or simply lose by default. Either
outcome is unjust.

Two suggested solutions to this problem are legal insurance and
expanded subsidized legal aid, while a third is rarely mentioned:
lower legal fees. But unlike procedural and substantive litigation
reforms, which must be pressed forward by law or court rule, I
predict that lower legal fees and more financially affordable legal
services will become a reality irrespective of support in the legal
community. This professional problem will right itself.

Several data lead to this conclusion. First, the number of lawyers
continues to increase rapidly. Microeconomic theory holds that the
larger the supply of a good or service, the lower its price becomes.
Despite the old suspicion that lawyers can create their own markets,
by filing more cases or trying to pass more laws, the practice of law
has not flourished recently in all quarters. Many law firms are under
financial strain, the number of clients is not growing as in the past,
and recent law school graduates face a difficult job market. At the
same time, the ranks of good, experienced lawyers have increased.
Microeconomic theory seems to be working in this upheaval.

Second, law practice often is not run with economic efficiency.
To the extent firms operate on unnecessarily high overhead, they can
cut costs. The rise of excellent boutique firms is in part attributable
to their attorneys' ability to perform first-rate legal work for lower
fees. Increasing legal competition, by spurring economically efficient
law practice, will exert a moderating influence on fees.

Third, I am cautiously optimistic that the bar has begun squarely
to confront its serious ethical problems, offering the prospect of a
revival of real professionalism in the years to come. An important
component of professional ethics is the realization that one is not
only an advocate but a servant of the aims of the law and that
profiteering disserves those aims. A related component of profes-
sionalism lies in understanding the necessary relation between one's
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bill and the value of work performed. In the ethical, as well as
competitive world, this relationship puts the brakes on mindless
hourly billing practices. Because good ethics in this instance coalesces
with the forces of economics, I believe legal services will become
more affordable in the 1990s.

CONCLUSION

Reform of civil litigation, in the procedural, substantive, and
professional realms, is both desirable and necessary to effectuate our
cherished ideals of justice. To oppose needed reform is the worst
sort of conservation.

Judge Edith H. Jones
United States Circuit Judge

Fifth Circuit


