HOW LONG WILL PRIVITY OF CONTRACT REMAIN A DEFENSE
TO LEGAL MALPRACTICE?: American Centennial Insurance Co. v.
Canal Insurance Co., 843 S.W.2d 480 (Tex. 1992).*
I. INTRODUCTION

Glenda Russell and Linda McDonald rented a car from General Rent-ACar ("General") and were subsequently involved in a fatal automobile
accident.' Their heirs sued General2 for personal injury and wrongful3
death allegedly caused by the blowout of a defective tire on the rental car.
At the time of the accident, three different insurance companies insured
The primary carier, Canal Insurance ("Canal") provided
General.'
coverage up to $100,000. First State Insurance ("First State") provided
coverage from $100,000 to $1,000,000, and American Centennial Insurance
("American") insured General from $1,000,000 to $4,000,000.' Canal had
the duty to defend General in any lawsuit. 6 Canal's legal counsel, Giessel,

Stone, Barker and Lyman ("Giessel, Stone") admitted General's liability in
an answer to a request for admissions.7 First State and American, the
excess carriers, demanded that Canal settle the case with its own funds, and
Canal refused. 8 The excess carriers settled the suit for $3.7 million 9 and
then sued Canal and Giessel, Stone, alleging negligence and breach of good
faith and fair dealing.' 0
The trial court granted summary judgment for Canal and ordered that
the excess carriers take nothing from either Canal or Giessel, Stone." The
Houston Court of Appeals for the First District reversed the judgment
against the excess carriers on their Stowers cause of action against Canal but
affirmed the judgment in favor of Giessel, Stone on the basis of the statute
* This Casenote primarily discusses Stowers equitable subrogation actions by excess carriers

against trial counsel. For an in-depth look at the rights of excess carriers against primary carriers, see
David M. Bays, Note, Excess Carriers are Equitably Subrogated to Insured's Cause of Action Against
Primary Carriers for Breach of Stowers Duty. 23 TEX. TECH L. REV. 643 (1992). See generally Philip
K. Maxwell, Insurance Law, 45 Sw. L.J. 1889 (1992) (discussing Stowers liability and the duty of good
faith and fair dealing).
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of limitations. 2 The Texas Supreme Court affirmed the excess carriers'
judgment against Canal but reversed the court of appeals regarding the
action against Giessel, Stone. 3 The supreme court held that an excess
insurance carrier has a right of equitable subrogation against a primary
carrier and trial counsel for mishandling a claim. 4
II. THE LAWS OF OTHER JURISDICTIONS RELATING TO EQUITABLE
SUBROGATION AGAINST COUNSEL

Only a few jurisdictions have considered the issue of whether an excess insurance carrier has an equitable subrogation cause of action against trial
counsel for mishandling a claim. 5 However, those jurisdictions considering the issue are divided on whether to permit suit.
A. New York Allows Actions by Excess CarriersAgainst Counsel
New York has allowed actions by excess- carriers against trial counsel
claims. In HartfordAccident & Indemnity Co. v. Michigan
mishandling
for
Mutual Insurance Co.,16 an excess insurer brought an action against a
primary insurer and its attorneys for malpractice. 7 In Hartford, the excess
carrier alleged malpractice for the failure to join the insured worker's
employer in the personal injury suit against the employer's parent corporation and another subsidiary. The employer allegedly was not joined because
joinder would have rendered the primary insurer liable as the employer's
workers compensation carrier.' The New York Court of Appeals affirmed
the appellate court's ruling that a primary insurer owes a direct duty to an
excess insurer.' 9 The court also held that a primary insurer, carrying both
general liability and worker's compensation coverage for three affiliated
companies, could be held liable for failure to comply with an excess
carrier's demand to implead the employer company, if the primary carrier
could not show a good faith basis for its refusal.2' Furthermore, the court

12. Id. at 257; see G.A. Stowers Furniture Co. v. American Indem. Co., 15 S.W.2d 544 (Tex.
Comm'n App. 1929, holding approved).
13. 843 S.W.2d at 485.
14. Id. at 482.
15. See 1 RONALD E. MALLEN & JEFFREY M. SMITH, LEGAL MALPRACTICE, § 7.7, at 370-72
(3d ed. 1989 & Supp. 1992).
16. 463 N.E.2d 608 (N.Y. 1984).
17. Id. at 608.
18. Id. at 609-10.
19. Id. at 610.
20. Id. at 609.
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held that a primary insurer owes the excess carrier the same duty to act in
good faith as it owes its own insured.2'
Another New York case clarified Hartfordand specifically held that an
excess insurer may pursue an equitable subrogation malpractice claim
against trial counsel. In Great Atlantic Insurance Co. v. Weinstein,22 an
excess carrier alleged that the trial counsel hired by the primary carrier
breached its duty to exert its best efforts on behalf of the excess carrier.2 3
The excess carrier alleged malpractice because the trial counsel, who also
represented the primary carrier with interests adverse to the excess carmer,
refused to move to reinstate a cross-claim that could have protected the
excess carrier's interest against the primary carrier.24 The excess carrier
charged that the attorneys owed a duty on behalf of the client and the excess
carrier, as the equitable subrogee of the insured.25 The attorneys moved
to dismiss the complaint for failure to state a cause of action, and the special
term granted the defendant's motions.26 The New York Supreme Court,
Appellate Division reversed the trial court, denied the defendant's motions,
and held that the plaintiff's complaint was legally sufficient in that it stated
a cause of action against the defendants.2 7
B. Other JurisdictionsDo Not Allow Actions by Excess Carriers
Against Counsel
While some jurisdictions have allowed equitable subrogation actions by
excess carriers, others, including Louisiana, Connecticut, and Michigan, have
not. The Fifth Circuit Court of Appeals, applying Louisiana law in St. Paul
Insurance Co. of Bellaire, Texas v. AFIA Worldwide Insurance Co.,2
disallowed a third-party beneficiary or direct duty action by an excess carrier
against the primary insurer and trial counsel.29 In St. Paul, the excess
insurer, St. Paul, brought an action against the primary insurer, AFIA, and
the law firm, Deutsch, Kerrigan and Stiles ("Deutsch"), which was retained
by AFIA to represent the insured.3 ° St. Paul alleged that AFIA and
Deutsch negligently and in bad faith failed to settle the claims of the

21.

Id. at 610.

22.

509 N.Y.S.2d 325 (N.Y. App. Div. 1986).

23. Id. at 326.
24. Id.
25. Id.
26. Id.
27. Id. at 327 (quoting Hartford Accident & Indem. Co. v. Michigan Mut. Ins. Co., 463 N.E.2d
608 (N.Y. 1984), which stated: "At this stage of the litigation, where there has been no disclosure held,
the parties should not be foreclosed, particularly where, as here, the pleadings raise serious issues
involving ethical considerations ....
).
28. 937 F.2d 274 (5th Cir. 1991).
29. See id. at 279.
30. Id. at 275.
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insured, and that the failure to settle resulted in a large judgment against St.
Paul.3 St. Paul asserted Deutsch's liability under a third-party beneficiary
theory.32 The Fifth Circuit dismissed the claim and held that, absent
privity of contract, an attorney may be liable to third parties only if he
exceeds the limits of his agency.33 The court further noted that an attorney
may be liable to a non-client for malpractice when the offended party is able
to establish fraud or collusion. 4 Because St. Paul did not allege that
Deutsch's actions fit within one of these exceptions, its claim failed." St.
Paul also alleged a breach of the duty to adequately represent the insured,
and thus through equitable subrogation, a breach of duty to St. Paul.36 The
court held that the equitable subrogation action, while existing for an excess
carrier against
a primary carrier, is not recognized against trial counsel in
37
Louisiana.
Similarly, in Connecticut, third-party beneficiary and equitable
subrogation actions failed. In ContinentalCasualty Co. v. Pullman, Comley,
Bradley & Reeves38 the Second Circuit Court of Appeals, in a case of first
impression, applied Connecticut law to a legal malpractice action brought
by an excess insurer against a law firm that represented a hospital sued for
malpractice. 39 The court held that the excess insurer was not the intended
and foreseeable beneficiary of the contract between the primary insurer and
the law firm representing the insured and, thus, could not maintain a legal
malpractice action against the law firm on that basis.' ° The court also
dismissed the excess carrier's alternative equitable subrogation argument for
relief.4' Regarding equitable subrogation, the court held that an excess
insurer subrogated to the rights of its insured may not maintain
a legal
42
malpractice action against the insured's attorney on that basis.
In Michigan similar results were reached with regard to actions against
counsel. In American Employers' Insurance Co. v. Medical Protective
Co.,43 the Michigan Court of Appeals held that no equitable subrogation
action would be allowed against the defense counsel. 4
In Medical
Protective, a physician's excess insurer argued that the doctrine of equitable
subrogation entitled it to pursue a malpractice action against an allegedly

31. Id.
32. See id. at 275-76.
33. Id. at 279.
34. Id.
35. See id.
36. See id.
37. Id.
38. 929 F.2d 103 (2d Cir. 1991).
39. See id. at 104.
40. See id. at 105-06.
41. See id. at 107.
42. Id.
43. 419 N.W.2d 447 (Mich. Ct. App. 1988). appeal denied, 431 Mich. 856 (1988).
44. See id. at 448.
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negligent law firm.45 The court refused to extend the doctrine of equitable
subrogation. 46 It held that equitable subrogation did not permit a physician's excess insurer to pursue a legal malpractice action against a law firm
that represented the physician and was allegedly negligent for failing to
obtain settlement within the primary policy's limits. 47 The court characterized the interests of the insured and the insurer as sometimes conflicting,48
and it held that an attorney does not owe a duty of care to an adverse party
in litigation.49
III.

HISTORY OF THE LAW IN TEXAS

In American Centennial, the Texas Supreme Court, for the first time,
addressed equitable subrogation actions by excess carriers against primary
insurers and trial counsel. 50 Through an extension of the Stowers5
doctrine52 and an application of equitable subrogation,5 3 the court allowed
the causes of action. With regard to the actions against counsel, the court
distinguished precedent requiring privity of contract that would have
disallowed the action.M
A. The Stowers Doctrine: Duty of the Insurer
The seminal Texas case involving the duty of an insurer to its insured
is G.A. Stowers Furniture Co. v. American Indemnity Co.5 5 In Stowers, the

45. Id.
46. Id.
47. See id.
48. See id.
49. See id. The court elaborated on its reasoning by stating:
Although the plaintiff excess insurer may be characterized as an equitable subrogee of the
insured physician, it may not sue the insured's defense attorney for legal malpractice. To hold
otherwise would in our judgment acknowledge a direct duty owed by the insured's attorney
to the excess insurer and would be tantamount to saying that insurance defense attorneys do
not owe their duty of loyalty and zealous representation to the insured client alone. Such a
holding would contradict the personal nature of the attorney-client relationship, which permits
a legal malpractice action to accrue only to the attorney's client. Such a holding would also
encourage excess insurers to sue defense attorneys for malpractice whenever they are
disgruntled by having to pay within limits of policies to which they contracted and for which
they received premiums. Were this to occur, we believe that defense attorneys would come
to fear such attacks, and the attorney-client relationship would be put in jeopardy.
Id. at 448-49.
50. See American Centennial Ins. Co. v. Canal Ins. Co., 843 S.W.2d 480, 482 (Tex. 1992).
51. G.A. Stowers Furniture Co. v. American Indem. Co., 15 S.W.2d 544 (Tex. Comm'n App.
1929, holding approved).
52. 843 S.W.2d at 482.
53. See id. at 483.
54. See id. at 484.
55. 15 S.W.2d 544 (Tex. Comm'n App. 1929, holding approved).
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Texas Commission of Appeals held that a policy holder has a cause of
action against its insurer for wrongful refusal to settle a claim within policy
limits. 56 Thus, if an ordinarily prudent person, as viewed from the
insured's perspective, would have settled the case, and the insurer failed to
do so, the insurer would be liable to the insured for damages recovered in
excess of policy limits. 7
The Stowers duty was extended in Ranger County Mutual Insurance Co.
v. Guin, 58 to include the full range of agency relationship, including
investigation, preparation for defense of lawsuit, trial of the case, and
reasonable attempts to settle.5 9 Rather than construe the Stowers doctrine
narrowly, the Texas Supreme Court in Ranger County extended the doctrine,
to allow a cause of action to the insured when his carrier negligently handles
6
a case. 0

56. See id. at 546. In Stowers the commission of appeals went against precedent and supported
a contrary rule "more in harmony with the spirit of our laws." Id. at 547. Stowers arose from a $5,000
insurance policy that G.A. Stowers Furniture Company ("Stowers") purchased from American Indemnity
Company ("American") to cover any losses sustained by the company's automobiles. Id. at 544. The
policy stipulated that the furniture company could not voluntarily assume any liability or settle any claim
without American's consent. See id. Additionally, American reserved the right to defend any suits. See
id. Stowers' truck was involved in an automobile accident, resulting in serious injuries to Mamie
Bichon. See id. at 545. Bichon sued Stowers for $20,000 and, as per their agreement, American took
charge of the defense. Id. Before trial, Bichon offered to accept $4,000 in full settlement for her
damages; American refused to pay more than $2,500, and Bichon won her suit costing Stowers a total
of $14,107.15. Id. Stowers then brought suit against American. Id. at 544. The commission of appeals
held that a policy holder has a cause of action against his insurer for failure to properly settle a claim
within the policy limits. See id. at 546. The court stated:
The provisions of the policy giving the indemnity company absolute and complete control of
the litigation, as a matter of law, carried with it a corresponding duty and obligation, on the
part of the indemnity company, to exercise that degree of care that a person of ordinarycare
and prudence would exercise under the same or similar circumstances, and a failure to
exercise such care and prudence would be negligence on the part of the indemnity company.
Id. at 547 (emphasis added).
57. See id. at 547.
58. 723 S.W.2d 656 (Tex. 1987).
59. Id. at 659. In Ranger County, Ranger County Mutual Insurance Co. ("Ranger") insured
Peden, the owner of a dump truck. See id. at 657. Peden's truck, driven by Guin, was involved in an
automobile accident. Id. As per its policy, Ranger undertook to defend Guin and Peden and
subsequently refused a settlement for $500 less than the policy limit. Id. at 659-60. The trial court
found Guin to be 100% at fault and entered a $263,232.25 judgment against Peden and Guin. Id. at 658.
Peden and Guin subsequently brought suit against Ranger under the Stowers doctrine for failure to settle
within the policy limits when an ordinary prudent person would have settled. See id. at 659. The trial
court rendered a decision for Peden and Guin and found Ranger liable for $450,000. Id. at 658. Ranger
argued that the offer to settle was conditional and that the Stowers doctrine applied only to unconditional
offers to settle all claims within the policy limits. Id. at 659. The Texas Supreme Court refused to
accept the narrow construction of the Stowers doctrine presented by Ranger and held that an insurer's
duty extended to the full range of the agency relationship. Id.
60. Id. at 660.
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B. Equitable Subrogation in Texas

It is well established that an insurance carrier is subrogated to its
insured's rights against the party that caused the insured's loss.6' Additionally, through equitable subrogation, Texas courts have extended this general
principal to validate actions in other areas of law.62
Equitable subrogation has provided a means for one insurer to recover
against another insurer for contribution that was prohibited by the insurance
contract. In Employers Casualty Co. v. Transport Insurance Co., 63 the

61. See generally 6A JOHN A. APPLEMAN, INSURANCE LAW AND PRACTICE § 4054 (1972).
Appleman's treatise states the doctrine of equitable subrcgation as follows:
An insurer generally is entitled to subrogation, either by contract or in equity for the amount
of the indemnity paid. Indeed it has been stated that the doctrine of subrogation does not
depend primarily upon statutory or policy provisions, but originates in the general principles
of equity, and will be applied or not according to the dictates of equity and good conscience
and considerations of public policy. Such doctrine is founded upon the relationship of the
parties and upon equitable principles, for the purpose of accomplishing the substantial ends
of justice. Subrogation rests on the maxim that no one should be enriched by another's loss.
And a subrogation action by an insurer is not a suit on the insurance contract but an independent action in which equitable principles are applied to shift the loss, for which the insurer
has compensated its insured, to one who caused the loss or who is legally responsible for a
loss caused by another and whose equitable position is inferior to the insurer's.
Subrogation has been held to be an equitable right, which is not cognizable in a law court
unless a statute so provides. And an insurer by paying a loss occasioned by the wrongful act
of a third person obtains assignment of the insured's cause of action against such third person.
Such an equitable assignment has the aspect, in effect, of one made by the most formal
express deed.
Id; see also Ortiz v. Great S. Fire & Casualty Ins. Co., 587 S.W.2d 818 (Tex. Civ. App.-Amarillo 1979)
(holding that "[ulpon payment of a loss under a policy, the insurer acquires the right to be subrogated
pro tanto to any cause of action the insured may have against any third person whose act caused the
loss."), rev'd on other grounds, 597 S.W.2d 342 (Tex. 1980); Magnolia Pipe Line Co. v. Security Union
Ins. Co., 37 S.W.2d 1062 (Tex. Civ. App.-Beaumont 1931, no writ) (holding that an insurer is
subrogated to the rights of the insured against the wrongdoer to the extent of payment made, though the
policy did not so provide and no formal assignment of rights was made by insured); Bays, supra note
* (discussing an excess carrier's ability to maintain a cause of action against a primary carrier based on
equitable subrogation).
An attorney's "tripartite relationship" is also a critical issue in understanding equitable subrogation.
When an insurer hires an attorney to defend one of its insureds, the defense counsel represents two
clients: the insured and the insurance carrier. Thus, the "tripartite relationship" emerges. The defense
counsel has duties to report settlement demands and case evaluations to the insurer, while at the same
time, representing the actual defendant in the case. Defense counsel owes the same unqualified loyalty
to the insured as if he had been personally retained by the insured. When the interests conflict, the
insured's interests should be paramount because the insured's defense is the sole reason for the attorney's
representation. See 2 MALLEN & SMrrH, supra note 15, § 23.3. This tripartite relationship, while not
referred to as such in Texas, is thoroughly discussed in Employer's Casualty Co. v. Tilley, 496 S.W.2d
552 (Tex. 1973). See discussion infra part IlI. D.
62. Anyone pursuing an equitable subrogation action is subject to any defenses assertable
against the party whose interests have been subrogated unless a direct duty and, thus, a direct action is
allowed. In American Centennial, the court refused to permit a direct action. American Centennial Ins.
Co. v. Canal Ins. Co., 843 S.W.2d 480, 484 (Tex. 1992).
63. 444 S.W.2d 606 (Tex. 1969).
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Texas Supreme Court held that equitable subrogation authorized -recovery
by an insurer against another insurer for contribution even though the
subrogation provision of the policy did not allow recovery.'
Both
Employers Casualty Company ("Employers") and Transport Insurance
Company ("Transport") insured Prior Products, Inc. ("Prior") and
Hunsaker Truck Lease, Inc. ("Hunsaker")." Prior leased a truck from
Hunsaker that later collided with an automobile occupied by the Siegels. 6
The Siegels sued Prior, and Transport refused to defend the suit denying that
Prior was insured under the policy issued to Hunsaker.67 Employers
assumed the defense, settled the suit, and paid the Siegels on behalf of
Prior.68 Employers then sued Transport for contribution and received a
summary judgment for five-eighths of the settlement amount and attorney's
fees.69
Transport appealed and won on the grounds that its policy with
Employers did not allow contribution.70 The supreme court upheld the
appellate decision but suggested a remedy to Employers concerning possible
relief. The court stated, "[Employers'] remedy for recovery from Transport
of a pro rata part of the payment to the Siegels ...lies in a suit asserting
its right to payment through contractual or conventional subrogation to the
right of the insured.' ' 7
Thus, although the supreme court followed
precedent and upheld the policy as contracted, it confirmed that an equitable
subrogation action would be a proper means for recovering a pro rata share
of a paid settlement.72
Additionally, courts have held that when a surety has certain obligations,
it does not lose equitable subrogation rights as the result of lien claimants'
failures to perfect their security interests. In Interfirst Bank Dallas, N.A. v.
United States Fidelity & Guaranty Co., 73 an action was brought to
determine priority of claims on escrowed funds owed by contractors to
related subcontracting companies.74 The issue in Interfirst was whether a
surety's subrogation rights in certain funds were superior to a bank's
perfected security interest in accounts receivable. 75 The funds in question
were undisbursed progress payments and retainages withheld by the prime

64.
65.
66.
67.
68.
69.
70.
71.
72.

Id. at 610.
Id. at 607.
Id.
Id.
Id.
Id.
Id.
Id. at 610.
See id.

73..

774 S.W.2d 391 (Tex. App.-Dallas 1989, writ denied).

74.
75.

Id. at 393-94.
Id. at 393.

1993

STOWERS & LEGAL MALPRACTICE

contractors under various bonded subcontracts.76 With regard to equitable
subrogation, the Dallas Court of Appeals stated that "a surety's right to
equitable subrogation is not adversely affected by the lack of perfection of
lien claimants' rights if the surety is obliged to satisfy all lienable claims of
laborers and materialmen, whether perfected or not.""
Furthermore, in an equitable subrogation action, the right of subrogation
is derived from the rights of the insured and is limited to those rights. In
the case of InternationalInsurance Co. v. Medical-ProfessionalBuilding,78
the right of subrogation was at issue. In InternationalInsurance, a lessee,
by the terms of his lease, waived any claims for damages caused by his
lessor to the extent the lessee was compensated by insurance for those
damages. 79 The lease was executed prior to both the issuance of the
insurance policy and the damage allegedly caused by the lessor's negligence." The Corpus Christi Court of Appeals, following precedent,81
stated that the right of subrogation was not dependent upon an express
stipulation in a policy or an actual assignment of the cause of action by the
insured, and the fact of payment of the loss operated as an equitable transfer
of the claim.82 However, the court held that subrogation derived from the
rights of the insured and was limited to those rights; thus, no subrogation
was allowed where the insured had no cause of action against the defendant.83 Because the lessee released the lessor from liability prior to
payment of the loss by the insurance company, the insurer's right of
subrogation was destroyed.84
C. The Necessity of Privity of Contract
Critical to the issue of granting an excess carrier a cause of action
against defense counsel is overcoming the lack of privity of contract
between them. The general rule in Texas is that an attorney is not liable for
damages to a non-client due to lack of privity. 8'

76. Id.
77. Id. at 398.
78. 405 S.W.2d 867 (Tex. Civ. App.-Corpus Christi 1966, writ ref'd n.r.e.).
79. Id. at 868.
80. Id. at 868-69.
81. See Estate of Borel v. Moody, 273 S.W.2d 673 (Tex. Civ. App.-Beaumont 1954, no writ);
Frye v. Janow, 212 S.W.2d 883 (Tex. Civ. App.-Dallas 1948, no writ); Magnolia Pipe Line Co. v.
Security Union Ins. Co., 37 S.W.2d 1062 (Tex. Civ. App.-Beaumont 1931, no writ); Wilson v. G.A.
Stowers Furniture Co,, 297 S.W. 352 (Tex. Civ. App.-Galveston 1927, writ dism'd w.o.j.).
82. 405 S.W.2d at 869.
83. Id.
84. Id. at 869-70.
85. See I MALLEN & SMITH, supra note 15, § 7.10, at 376-78 ("There is an abundance of
authority for the proposition that, generally, only the client can sue the attorney for a negligent act or
omission, and its corollary, that the attorney owes no duty to a person other than the client.").
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While privity is a necessary component for the general rule of attorney
liability, Texas courts have not been lenient in finding the requisite attorneyclient relationship.86 In Parker v. Carnahan,7 a former wife sued attorneys and accountants whose services were purchased by her former
husband."8 She alleged that the attorneys were negligent in failing to
advise her of her potential liability under a joint income tax return.8 9 The
Texarkana Court of Appeals held that communications and the signing of
tax returns in the office of the attorney did not establish an attorney-client
relationship. 90 The court stated that Texas courts have generally recognized that without privity, a non-client has no cause of action against an
attorney for negligent performance of legal work. 9'
The privity requirement applies even when attorneys are aware their
work product will be used by a third party.92 For example, in First
Municipal Leasing Corp. v. Blankenship, Potts, Aikman, Hagin and
Stewart,93 First Municipal purchased the right to receive payments from a
county under the terms of a computer lease, then sold that right to a thirdparty investor. 94 Subsequently, First Municipal repurchased the right after
the contract between the county and the sellers was determined to be
invalid. 95 First Municipal sued the attorneys who were hired by the
computer firm to issue an opinion to the effect that the contract was
valid. 96 The attorneys knew that such opinion was to be given to a third
party.97
The Dallas Court of Appeals held that under Texas law, an
attorney owes no duty to a third party in the absence of privity of contract.98 Thus, because First Municipal, the third party, was not a client of
the firm, no duty was owed to them. 99
Mere negligence claims by non-clients have also been discarded by
Texas courts due to potential interference with the attorney-client relationship. In Bell v. Manning,1' ° the Bells sued Manning, the attorney representing the contractor who was in the course of closing a contract for the

86.

1 MALLEN & SMIH, supra note 15, § 7.2.

87. 772 S.W.2d 151 (Tex. App.-Texarkana 1989, writ denied).
88. Id.at 153.
89. Id.
90. Id. at 156.
91. Id.
92. See 1 MALLEN & SMrrI, supra note 15, § 7.11, at 70 ("Knowledge that the attorney's
representation foreseeably will either injure or benefit even an identified person will not, without more,
create a duty to that person.").
93. 648 S.W.2d 410 (Tex. App.-Dallas 1983, writ ref d n.r.e.).
94. Id. at 412.
95. Id.
96. Id.
97. Id.
98. Id.at 413.
99. Id.
100. 613 S.W.2d 335 (Tex. Civ. App.-Tyler 1981, writ refrd n.r.e.).
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construction of the Bells' house.'0 ' The Bells alleged that Manning, acting
by and through his secretary, made false representations to them by stating
that it was necessary for them to execute a deed of trust with a local bank
to secure payment of a mechanic's lien note.'" The Bells claimed
Manning's secretary failed to exercise reasonable care in obtaining and
communicating the information to them, and as a result of their reliance on
this information, they suffered damages." 3 In addition, the Bells alleged
that privity of contract should be irrelevant and that they should have a
cause of action for negligent misrepresentation."'° The Tyler Court of
Appeals found no basis for negligent misrepresentation in the absence of an
agreement specifying how payment for construction would be handled.0 "
The court stated that an attorney's preoccupation with claims based on mere
negligence by any party with whom his client might deal would prevent him
from devoting his entire energies to his client's interest.1 6 The court
further stated that, should it rule otherwise, "[t]he result would be both an
undue burden on the profession and a diminution in the quality of the legal
services received by the client."' 0 7 In closing, the court held that no duty
was owed to the Bells; thus, Manning was not liable to them in the absence
of privity.'0 8
The privity requirement also applies to negligent will drafting. In
Dickey v. Jansen,'°9 the Houston Court of Appeals for the First District
held that Texas law does not recognize a negligent will drafting cause of
action by any party lacking privity of contract with the attorney." 0 In
Dickey, a trust beneficiary sued her late brother's attorney and his law firm
for negligent preparation of her brother's will."' The attorney had created
a trust involving Louisiana mineral interests that Louisiana law did not
recognize as valid. 12 Through application of the general negligence rule
that an attorney owes a duty only to those in privity of contract with him,

101.

Id.

102. Id.
103. Id. at 335-36.
104. Id. at 336.
105. Id. at 338.
106. Id.
107.

Id. The court further stated: "It would also tend to encourage a party to contractual

negotiations to forego personal legal representation and then sue counsel representing the other
contracting party for negligent misrepresentation if the resulting contract later proves disfavorable in
some respect.!' Id. (citing Chalpin v. Brennan, 559 P.2d 680 (Ariz. Ct. App. 1976)).

108.

Id.

109.

731 S.W.2d 581 (Tex. App.-Houston [lst Dist.] 1987, writ ref'd n.r.e.).

110. Id. at 582. A reliable gauge to measure the strength of a state's privity rule is to examine
the treatment of would-be will beneficiaries. 1 MALLEN & SMITH, supra note 15, § 7.10, at 379.
111. 731 S.W.2d at 582.
112. Id.

TEXAS TECH LAW REVIEW

[Vol. 24:961

the court affirmed the summary judgment verdict in favor of the attorneys."13
Furthermore, the court held that even if the trust beneficiaries had plead
third-party beneficiary to an employment contract action, their claim still
would have failed.' "4 It stated: "Texas cases hold to the majority view
that persons outside the attorney-client relationship have no cause of action
for injuries they might sustain due to the attorney's failure to perform or his
negligent performance of a duty owed to his client.'
The Texas
Supreme Court refused the application for writ of error due to no reversible
error.
Privity was again the critical focus of an action for negligent failure to
prepare a will in accordance with a testator's instructions. In Berry v.
Dodson, Nunley & Taylor, P. C.," 6 a testator, while hospitalized with
cancer, asked his attorney to prepare a new will providing for his wife's
children as well as his own."' The attorney prepared a draft of the new
will but failed to execute it before the testator died sixty days later." 8
Thus, the testator's previous will was probated, and the intended beneficiaries of the second will brought suit against the attorney." 9 The San
Antonio Court of Appeals followed the majority view and held that
''persons outside the attorney-client relationship have no cause of action for
injuries they might sustain due to the attorney's failure to perform a duty
owed to his client."' 20 The Texas Supreme Court granted writ; however,
prior to the supreme court's ruling, the case was settled when the law firm
2
agreed to pay the testator's surviving spouse $4 million.1 '
D. Duties Owed by Attorneys
Texas courts have been reluctant to permit malpractice actions by
nonclients because of potential interference with the duties an attorney owes
the client. The Texas rule pertinent to the duties owed a client states: "[I]n
advising or otherwise representing a client, a lawyer shall22 exercise
independent professional judgment and render candid advice."'

113.
114.

Id. at 583.
Id. at 582.

115.

Id.

116. 717 S.W.2d 716 (Tex.App.-San Antonio 1986, writ dism'd by agr.).
117. Id. at 717.
118. Id.
119. Id.
120. Id. at 718.
121. See Helen B. Jenkins. Privily-A Texas-Size Barrierto Third Partiesfor Negligent Will
Drafting-An Assessment and Proposal, 42 BAYLOR L. REV. 687, 689 (1990); Steven K. Ward,
Developments in Legal MalpracticeLiability, 31 S. TEX. L.J. 121, 126-28 (1990).
122.

TEX. DISCIPLINARY R. PROF. CoNDucr 2.01 (1990), reprinted in TEX. GOVT. CODE. ANN..

tit. 2, subtit. G app. (Vernon Supp. 1992) (State Bar Rules art. X, § 9).
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However, a duty may extend beyond the person who simply hires the
attorney and pays his fees. Employer's Casualty Co. v. Tilley"2 discussed
the duties an attorney owes to the insured.124 In Tilley, an insurer sued the
insured seeking a determination that late notice to the insurer relieved him
of any obligation to defend a personal injury suit."2 With regard to the
duty owed by an attorney to defend and represent an insured, the Supreme
Court of Texas held that although that attorney is selected, employed, and
paid by the insurer, he becomes the legal representative of the insured.
Thus, he owes the insured the same type of unqualified loyalty as if he had
been originally employed by the insured."2 Furthermore, if a conflict
arises between the insurer and the insured, the attorney owes a duty to
27
immediately advise the insured of the conflict.
E. Malpractice Actions Against Trial Counsel (Stonewall Surplus Lines
Ins. Co. v. Drabek)' 28
Prior to American Centennial,the only Texas case considering the issue
of a malpractice action by an excess carrier against legal counsel was

123. 496 S.W.2d 552 (Tex. 1973); see 16A APPLEMAN, supra note 61, § 8839.35, at 108 & n.9.5;
see also TEX. DISCIPLINARY R. PROF. CoNDucT 1.06 (1990). Rule 1.06 states in relevant part:
(a) A lawyer shall not represent opposing parties to the same litigation.
(b) In other situations and except to the extent permitted by paragraph (c), a lawyer shall not
represent a person if the representation of that person:
(1) involves a substantially related matter in which that person's interests are materially and
directly adverse to the interests of another client of the lawyer or the lawyer's firm; or
(2) reasonably appears to be or become adversely limited by the lawyer's or law firm's
responsibilities to another client or to a third person or by the lawyer's or law firm's own
interests.
(c) A lawyer may represent a client in the circumstances described in (b) if:
(1) the lawyer reasonably believes the representation of each client will not be materially
affected; and
(2) each affected or potentially affected client consents to such representation after full
disclosure of the existence, nature, implications, and possible adverse consequences of the
common representation and the advantages involved, if any.
Id.
124. 496 S.W.2d at 558.
125. Id. at 554-56.
126. Id. at 558; see also Moritz v. Medical Protective Co., 428 F. Supp. 865, 872 (W.D. Wis.
1977) ("There is an inescapable tension for a lawyer, subject to ethical commands far more stringent that
those of the insurance marketplace, who must be faithful to the interests of the insurer-client in control
of the defense, and must also 'represent the insured as his client with undivided fidelity."'); Alan I.
Widiss, Abrogating the Right and Duty of Liability Insurers to Defend their Insureds: The Case for
Separating the Obligation to Indemnify from the Defense of Insureds, 51 OHIO ST. L.J. 917 (1990)
(discussing issues encountered by insurers and insureds resulting from provisions mandating defense of
the insured as well as the obligation to indemnify); R. KEETON & A. WroIss, INSURANCE LAW §§ 7.6(a),
7.6(b) (Practitioner's ed. 1988) (discussing the source and nature of the attorney's duty and the standard
of conduct required).
127. 496 S.W.2d at 558.
128. 835 S.W.2d 708 (Tex. App.-Corpus Christi 1992, writ denied).
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Stonewall Surplus Lines Insurance Co. v. Drabek.t2 9 Stonewall Surplus
Lines Insurance Company ("Stonewall") was the excess insurer for several
insureds in a wrongful death suit."3 The primary carrier hired Drabek and
a law firm ("Drabek") to defend the suit. 13' After the suit was settled,
Stonewall brought an action against Drabek alleging negligence that
proximately caused Stonewall to pay a substantially higher settlement than
it should have had to pay. 32 Stonewall alleged that Drabek's negligence
caused the trial court to strike the insureds' pleadings and that such
negligence proximately caused damages to Stonewall. 33 The Corpus
Christi Court of Appeals reiterated that persons outside the attorney-client
relationship have no cause of action for injuries sustained due to an
attorney's negligent performance of a duty owed to his client."3 In the
absence of privity of contract, an attorney owes no duty to third-party non35
clients.
The court stressed, however, that the general rule did not apply in this
case. 36 The court stated that the primary carrier, pursuant to its contract,
hired Drabek to defend the case on behalf of the insureds. 37 Thus,
Drabek owed an "unqualified duty to conscientiously and adequately
represent the defendants.' 138 Furthermore, the court held that attorneys,
like other individuals, are answerable in tort for the negligent performance
of employment obligations."' 39 In determining the issue of the case, the
court stated that there was no dispute that the insureds would have a cause
of action against Drabek for damages caused by negligent misrepre-

129. Id. at 709.
130. Id.
131. Id.
132. Id. The specific facts of the case are as follows:
During the course of the death suit, the trial court entered a sanctions order against the
insureds. It found that they abused the discovery process when they refused to submit to
depositions and to comply with a request for production. The trial court struck their pleadings
and rendered a partial default judgment against them regarding their joint and several liability
to the survivors for actual damages. It also ordered that the only issues for trial would be:
(1) the amount of actual damages; (2) whether the insureds were grossly negligent; and (3)
the amount of exemplary damages which would be assessed against them upon a finding of
gross negligence. After the sanctions were imposed, the case was settled for $1.8 million.
Of that amount, Stonewall paid $1.3 million, and the primary carrier paid $500,000, its policy
limits.
Id. at 709-10.
133. Id. at 710.
134. Id.
135. Id.
136. Id.
137. Id.
138. Id. (citing Employers Casualty Co. v. Tilley, 496 S.W.2d 552, 558 (Tex. 1973)).
139. Id. (citing Zidell v. Bird, 692 S.W.2d 550, 553 (Tex. App.-Austin 1985, no writ)).
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sentation.' 4 The issue14 was whether Stonewall should be subrogated to the
rights of the insureds. 1
Drabek argued that American Centennial Insurance Co. v. Canal
Insurance Co.' 42 was authority for the position that no duty was owed to
Stonewall and that equitable subrogation should not be adopted in Texas in
this instance. 43 The court distinguished American Centennial'44 based
on the American Centennial court's strong reliance on the contractual
The Drabek court also noted the American
doctrine of Stowers. 4
Centennial holding that the legal malpractice and negligence causes of
actions were barred by the statute of limitations.' 46 Additionally, Drabek
stated that American Centennial did not imply that a claim for negligence
for legal malpractice cannot be subrogated.147 Rather, by using the statute
of limitations to defeat the claim, the American Centennial court implied
that the claim would have been upheld. 48 The court held that Stonewall
was subrogated to the insured's claim for legal malpractice and negligence
49
against Drabek and that the law firm owed a duty to the excess insurer.
IV.

50

AMERICAN CENTENNIAL INSURANCE CO. V. CANAL INSURANCE CO.'

Glenda Russell and Linda McDonald's heirs sued General Rent-A-Car
("General") for personal injuries and wrongful death when the two were
involved in an automobile accident while driving one of General's rental
cars.'5 At the time of the accident, a primary and two excess insurers

140. Id. at 711.
141. Id.
142. 810 S.W.2d 246 (Tex. App.-Houston [1 st Dist.] 1991) rev'd, 843 S.W.2d 480 (Tex. 1992).
143. 835 S.W.2d at 711.
144. See id.
145. See id. The Corpus Christi Court of Appeals distinguished the American Centennial
appellate opinion because of its strong language disallowing a claim against counsel. Id. In American
Centennial, the Houston Court of Appeals held: "The duty imposed by the Stowers doctrine applies only
to the insurer; it does not apply to the insurer's agents." 810 S.W.2d at 253. The court cited G.A.
Stowers Furniture Co. v. American Indem. Co. 15 S.W.2d 544, 547 (Tex. Comm'n App. 1929, opinion
adopted) (reasoning that if duty of care is breached, indemnity company should respond in damages);
Stroman v. Fidelity & Casualty of New York, 792 S.W.2d 257, 260 (Tex. App.-Austin 1990, writ
denied) (holding that under Stowers doctrine, insurer may be liable for entire amount of judgment in
excess of policy limits); Becker v. Allstate Ins. Co., 678 S.W.2d 561, 561 (Tex. App.-Houston [14th
Dist.] 1984, writ ref'd n.r.e.) (holding that if the insurer breaches its duty of care, it can be liable for
excess judgment). "Therefore, no cause of action exists, under the Stowers doctrine, against any party
other than the insurer. First State and American had no cause of action against the law firm, Giessel,
or Joseph for breach of the Stowers duty." 810 S.W.2d at 254.
146. 835 S.W.2d at 711.
147. Id.
148. Id.
149. Id.
150. 843 S.W.2d 480 (Tex. 1992).
151. Id. at 481.

976

TEXAS TECH LAW REVIEW

[Vol. 24:961

provided coverage to General. 52 The primary carrier handled the defense 153 but its legal counsel admitted General's liability in an answer to
a request for admissions." Consequently, the excess carriers demanded
that the primary carrier settle out of its own funds, but the primary carrier
refused.'55 The excess carriers then settled the suit and brought an action
against the primary carrier and its counsel for negligence and breach of their
duties of good faith and fair dealing. 5 6 The trial court granted the
defendant's motions for summary judgment and ordered the excess carriers
take nothing from the primary insurer or its counsel.' 57 The Houston
Court of Appeals for the First District reversed the cause of action against
the primary carrier but affirmed the action against counsel. 58 The
Supreme Court of Texas affirmed regarding the primary carrier but reversed
regarding defense counsel.' 59 In doing so, the supreme court extended
the Stowers doctrine to recognize an equitable subrogation action by an
excess carrier against defense counsel.' 60

A. Extending Equitable Subrogation to Encompass Trial Counsel
In order to extend the Stowers doctrine, the Texas Supreme Court first
distinguished long-standing precedent and applied public policy reasoning. 1 The first substantive obstacle' 62 overcome by the supreme court
was the issue of lack of privity of contract.' 63 Privity was a substantial
hurdle because Texas courts have historically been reluctant to permit
nonclient malpractice actions due to potential interference with the duties an
attorney owes to his client.'
In overcoming this barrier, the court

152.

Id.

153.

810 S.W.2d at 249.

154.

Id.

155. Id.
156. Id. at 250.
157. Id.
158. Id. at 257.
159. 843 S.W.2d at 485.
160. See id. at 482-83.
161. See id. at 484-85.
162. In American Centennial, the Houston Court of Appeals for the First District denied the
excess carrier's malpractice action because, in their opinion, it was barred by the statute of limitations.
810 S.W.2d at 257. The Supreme Court of Texas held that the action was not time-barred and thus gave
the matter full consideration. See 843 S.W.2d at 482. The court relied on Hughes v. Mahaney & Higgins,
821 S.W.2d 154 (Tex. 1991). The Hughes court held that "when an attorney commits malpractice in
the prosecution or defense of a claim that results in litigation, the statute of limitations is tolled until all
appeals on the underlying claim are exhausted." 821 S.W.2d at 157.
163. 843 S.W.2d at 484.
164. Id.
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distinguished prior case law requiring privity for liability,' 65 by concluding
that prior case law never considered whether an excess carrier could be
equitably subrogated to an insured's action against counsel.' 66 The court
noted that, although the few jurisdictions considering this issue are divided
on whether to permit suit, the one Texas decision considering the issue
allowed the excess carrier to bring the action. 167
With regard to duties owed by defense counsel, the court adhered to
Employers Casualty Co. v. Tilley'" by stating that, although an insurance
company pays the insured's legal fees, the attorney still owes the insured the
same unqualified loyalty as if he had been originally employed by the
insured.' 69 Furthermore, regarding equitable subrogation, the court stated,
"Recognizing an equitable subrogation action by the excess carrier against
defense counsel would not, however, interfere with the relationship between
the attorney and the client, nor result in additional conflicts of interest.
Subrogation permits the insurer only to enforce existing duties of defense
counsel to the insured.' ' 170 Because the court thought that an attorney's
duties to a client would not be infringed, it recognized the equitable
subrogation claim.' 7' Thus, through application of equitable subrogation,
a duty runs from the attorney to the insured, and is then subrogated to the
excess carrier.
The supreme court also stated that the reasons for recognizing an excess
carrier's equitable subrogation action against a primary insurer offered
support for an action against defense counsel. 72 American Centennial

165. See id. The court distinguished Parker v. Carnahan, 772 S.W.2d 151, 156 (Tex.
App.-Texarkana 1989, writ denied) (finding that a non-client did not have a cause of action due to lack
of privity); Dickey v. Jansen, 731 S.W.2d 581. 584 (Tex. App.-Houston [1st Dist.] 1987, writ ref'd
n.r.e.) (noting an attorney is only liable for negligent duty to his client); First Mun. Leasing Corp. v.
Blankenship, Potts, Aikman, Hagin & Stewart, 648 S.W.2d 410,413 (Tex. App.-Dallas 1983, writ refd
n.r.e.) (noting an attorney owes no duty to a third party unless there is privity of contract); Bell v.
Manning, 613 S.W.2d 335, 339 (Tex. Civ. App.-Tyler 1981, writ ref d n.r.e.) (stating attorneys are
generally held to owe no duty to third-party non-clients).
166. 843 S.W.2d at 484.
167. Id. (citing Stonewall Surplus Lines Ins. Co. v. Drabek, 835 S.W.2d 708, 711 (Tex.
App.-Corpus Christi 1992, writ denied)).
168. 496 S.w.2d 552 (Tex. 1973).
169. 843 S.W.2d at 484 (citing Employers Casualty Co. v. Tilley, 496 S.W.2d 552, 558 (Tex.
1973)). The American Centennial court then stated that "[d]efense counsel must be particularly sensitive
to the varying interests of the insured and the insurer which produce complex and often conflicting
relationships." Id.
170. Id.
171. See id. at 484-85.
172. Id. at 484. Another justification for allowing the equitable subrogation action against
defense counsel was stated by the court as follows:
Further, the concerns of the excess and primary carriers and the insured generally overlap in
ensuring that the merits of the defense are not precluded from being heard because of attorney
malpractice. 'The best interests of both insurer and insured converge in expectations of
competent representation.' Atlanta Int'l Ins. Co. v. Bell, 475 N.W.2d 294, 298 (Mich. 1991).
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found no new or additional burdens imposed on an attorney already having
a duty to represent the insured as described in Tilley.'73 Furthermore, the
court stated that the refusal to permit an excess carrier to vindicate its rights
would burden the insurer with a loss caused by the trial counsel's negligence
while relieving that same trial counsel from the consequences of legal
malpractice. 7 a The court supported this reasoning by stating that, "if the
asserted malpractice has.., resulted in payment of a judgment or settlement
within the excess carrier's policy limits, the insured has little incentive to
enforce its right to competent representation." 175 According to the court,
such an inequitable result should not occur simply because the insured
carries excess coverage; thus, defense counsel should not be relieved of its
obligations simply because an insurer, rather than a client, pays the
176
claim.

B. A New Avenue for Malpractice Actions
In order to allow equitable subrogation by excess carriers in malpractice
actions, the Texas Supreme Court had to: (1) Expand the Stowers doctrine
in conjunction with its extension allowing actions by excess carriers against
primary carriers, 177 and (2) rely on policy implications. 178 In order to
pierce the cloak of privity, the court concurrently applied these two
79
rationales. 1
Precedent that a Texas attorney owes no duty to a third party in the
absence of privity of contract would normally have disallowed the excess
carrier's action in American Centennial..'s However, by distinguishing
previous cases,'' the supreme court emphasized the coupling of the

While in some circumstances these interests may diverge, presenting a different situation, here
the excess insurers do not predicate liability on tactical decisions by trial counsel implicating
conflicting interests between the insured and the insurer.
843 S.W.2d at 484. However, the Bell case, cited by the court for that proposition, concerned only the
issue of whether a defense counsel retained by an insurance company to defend its insured could be held
answerable to the insurer for professional malpractice. 475 N.W.2d at 295. While Bell did allow the
equitable subrogation action by the insurer against the trial counsel, the case itself did not involve any
excess insurance carriers. See id. at 298-99.
173. 843 S.W.2d 484-85. However, the supreme court also noted that, while not at issue in
American Centennial, the interests of the insurer and insured might diverge, thus giving rise to another
area for potential causes of action regarding both primary and excess carers as well as the insured. Id.
174. Id. at 485.
175. Id.
176. Id.
177. Id. at 481.
178. Id. at 483-85.
179. See id. at 484.
180. Id
181. Id. The court acknowledged the fact that Texas courts have historically been reluctant to
permit malpractice actions by nonclients for fear of possible interference with duties an attorney owes
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Stowers doctrine with policy over privity precedent." 2 Stowers and
Ranger County"3 impose clear duties regarding protection of an insured's
interests; thus, the American Centennial court found that no new or
additional burdens were imposed on counsel.' With regard to policy, the
court noted that excess carriers, primary carriers, and the insured all
generally want the merits of the defense to8 5be heard; they do not want a
defense precluded by attorney malpractice.
Furthermore, other policy considerations not mentioned by the court are
implicit in extending the duties owed by attorneys: Providing remedies to
victims of legal malpractice, 8 6 forcing negligent attorneys to bear the
costs of their behavior, deterring further legal malpractice," 7 and shifting
the burden of prevention to the most efficient risk avoider.' 88 These
considerations increase attorney awareness and undoubtedly benefit the
public by promoting better legal services. The American Centennial
decision could also help cleanse the soiled image of the American legal
profession. 89 With the judiciary providing avenues of redress against

his client; however, the court easily dismissed precedent by stating, "None of these prior cases, however,
have considered whether an excess carrier may be equitably subrogated to an insured's action against
counsel." Id.
182. Id. at 484-85.
183. Ranger County Mut. Ins. Co. v. Guin, 723 S.W.2d 656 (Tex. 1987); see discussion supra
part 111.A.
184. 843 S.W.2d at 483.
185. Id. at 484.
186. While the court attempted to provide remedies to victims of legal malpractice, it failed to
address the question of whether a malpractice claim may be assigned. Id. at 484 n.6. Justice Hecht in
his concurring opinion stated, "[bly allowing the excess carrier an action against its insured's attorney
through equitable subrogation, the Court's holding does not suggest that a client's rights against his
attorney may be assigned." Id. at 486 (Hecht, J., concurring); see Francis M. Dougherty, Annotation,
Assignability of Claim for Legal Malpractice, 40 A.L.R.4th 679 (1985); Tom W. Bell, Comment, Limits
on the Privity and Assignment of Legal Malpractice Claims, 59 U. CHI. L. REV. 1533 (1992).
187. E.g., Bell, supra note 186.
188. Professor Posner discussed Judge Learned Hand's famous formulation of the negligence
standard regarding the costs of accident prevention. Richard A. Posner, A Theory of Negligence, 1 J.
LEGAL STuD. 29, 32 (1972). Put succinctly, if the costs of safety measures or curtailment exceed the
benefits derived from an activity, society would be better off to forego accident prevention. Id.
Conversely, if the benefits of accident avoidance exceed prevention costs, society is better off if those
costs are incurred and the accident is avoided. Id. In this case the enterprise causing the harm will be
made liable in tort and will thus adopt precautions in order to avoid large tort judgments. Id. Professors
Calabresi and Melamed discussed how economic efficiency mandates knowledgeable choices between
social benefits and the cost of obtaining them, versus, social costs and the social costs of avoiding them.
Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and Inalienability: One View
of the Cathedral, 85 HARV. L. REV. 1089, 1093-94 (1972). This cost-benefit analysis should be put on
the party best situated to make the logical decision of balancing the social costs and social benefits. Id.
Furthermore, the costs should be put on the party who can most cheaply avoid them. Id.
189. See 1 MALLEN & SMmTH, supra note 15, at § 2.1 ("For example, a few years after
Watergate, a Lewis Harris Survey ranked attorneys sixteenth, just ahead of used car salesmen, in a
comparison based on relative prestige."); see, e.g., Mendicino v. Magagna, 572 P.2d 21, 23 (Wyo. 1977)
("Lawyers'and judges everywhere are, themselves, on public trial in this day and age. The entire judicial
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attorneys, cases like American Centennial give9 the public an impression that
our legal system monitors itself from within.' 0
However, by so easily distinguishing prior law mandating privity of
contract for attorney liability, the supreme court sidestepped precedent that
strengthened an attorney's relationship with his client. In Bell v. Manning,' 91 the Tyler Court of Civil Appeals noted an attorney might be so
preoccupied with the possibility of claims based on mere negligence by any
party with whom his client might deal that he would be prevented from
devoting his full energies to the client's interests. 92 The Bell court felt
this undue burden would diminish the quality of legal services a client
would receive.193 In addition, that court also explained that parties to
contractual negotiations might be encouraged to forego legal representation
and sue the counsel representing the other contracting party should the
resulting contract later prove disfavorable.' 94
The American Centennial holding of the Texas Supreme Court could
also encourage actions against defense counsel for malpractice whenever the
excess insurers are disgruntled about having to pay within the policy limits
for which they contracted and received payments. '"
For example,
consider the situation in which an excess insurer is forced to pay a
settlement for $100,000 more than it felt was reasonable. If that carrier
failed to closely monitor the case, it might not fully comprehend all the
facets contemplated in reaching the settlement amount. Thus, the unaware
insurer might bring a malpractice action against trial counsel for failure to
properly settle the case. Although the attorney would probably prevail at
trial, he would still be burdened with defending himself against a lawsuit by
someone with whom he had never dealt. Prior to American Centennial,
privity would have denied a cause of action to the plaintiff."9
Another critical issue the court fails to recognize is that an excess carrier
with multi-million dollar exposure could monitor the litigation through its

branch of the government is suspect-our diligence is being questioned-our integrity is at issue-the
very system of attorney-client relationship, which has its genesis in trust, is now fraught with public
misgiving."); Scott Peterson, Note, Extending Legal Malpractice Liability to Nonclients-The
Washington Supreme Court Considers the Privity Requirement-Bowman v. John Doe Two, 104 Wash.
2d 181, 704 P.2d 140 (1985). 61 WASH. L. REV. 761, 766-67 (1986) (advocating the use of a multicriteria balancing test to extend attorney legal malpractice liability to third parties).
190. See 1 MALLEN & SMITH, supra note 15, §§ 2.31, 2.33.
191. 613 S.W.2d 335 (Tex. Civ. App.-Tyler 1981, writ ref'd n.r.e.).
192. Id. at 339.
193. Id.
194. Id. (citing Chalpin v. Brennan, 559 P.2d 680 (Ariz. Ct. App. 1976)).
195. See American Employers' Ins. Co. v. Medical Protective Co., 419 N.W.2d 447, 448 (Mich.
Ct. App.), appeal denied, 431 Mich. 856 (1988).
196. See supra parts Ill. C, E. Except for the Corpus Christi Court of Appeals' decision in
Stonewall Surplus, actions against attorneys by parties lacking privity were routinely denied by Texas
courts.
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own attorneys to assure itself that the primary carriers and their defense
counsel were carefully handling the matter.'97 Excess insurers could
integrate litigation costs into premiums much like primary insurers do.
While this would undoubtedly increase excess insurance premiums, it would
enable excess insurers to provide appropriate counsel to protect their
interests. American Centennial, it seems, could act to shift the excess
carrier's responsibilities from itself to others.
C. Other Potential Actions Against Attorneys
The Texas Supreme Court allowed an action against trial counsel
through equitable subrogation.' 98 Although the court's holding regarding
legal malpractice concerned only equitable subrogation actions by excess
carriers, to strengthen its decision, the court relied on public policy
considerations.'" With a supreme court ready to favor public policy over
precedent in determining attorney liability, the whole privity doctrine could
crumble in the near future.
While the crumbling of Texas' privity doctrine might seem farfetched,
American Centennial might be another step in a slow erosion of the
doctrine.2" Commentators have noted two proper indicia for gauging the
strength of a state's privity doctrine: (1) examining decisions concerning
claims by would-be will beneficiaries, and (2) examining the trend of more
recent decisions. 20 1
While a cursory glance at Texas law might indicate that these indicia
reflect a strong privity doctrine in Texas, a more thorough investigation
yields a different conclusion." 2 With regard to would-be will beneficiaries, Dickey v. Jansen20 3 still applies. However, in Dickey writ was
"Refused. No Reversible Error." by the Texas Supreme Court. 20 4 Had

197. See Continental Casualty Co. v. Pullman, Comley, Bradley & Reeves, 929 F.2d 103, 106
(2d Cir. 1991).
198. American Centennial Ins. Co. v. Canal Ins. Co., 843 S.W.2d 480, 482 (Tex. 1992).
199. Id. at 484-85.
200. See Stonewall Surplus Lines Ins. Co. v. Drabek, 835 S.W.2d 708 (Tex. App.-Corpus
Christi 1992, writ denied); supra part III. E. That section details the willingness of the Corpus Christi
Court of Appeals to allow an equitable subrogation action against counsel rather than denying the action
due to lack of privity.
201. 1 MALLEN & SMITH, supra note 15, § 7.10, at 379.
202. See American Centennial Ins. Co. v. Canal Ins. Co., 843 S.W.2d 480 (Tex. 1992); Stonewall
Surplus Lines Ins. Co. v. Drabek, 835 S.W.2d 708 (Tex. App.-Corpus Christi 1992, writ denied); Berry
v. Dodson, Nunley & Taylor, P.C., 717 S.W.2d 716 (Tex. App.-San Antonio 1986. writ dism'd by
agr.).
203. 731 S.W.2d 581 (Tex. App.-Houston [1st Dist.] 1987, writ ref'd n.r.e.).
204. The "Refused. No Reversible Error" notation was abolished in 1988. Its applicable
definition stated: "In all cases where the Supreme Court is not satisfied that the opinion of the court of
appeals in all respects has correctly declared the law, but is of the opinion that the application presents
no error which requires reversal, the Court will deny the application with the notation 'Refused. No
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the supreme court been completely satisfied with the opinion, writ would
have been "Refused. ' 20 5 Furthermore, one must consider Berry v.
Dodson, Nunley & Taylor, P.C.,2° in which the supreme court granted
writ on the privity issue. While Dickey is still the law in Texas, due to
Berry, its precedential value might be considered tenuous at best.2 °7
Regarding recent decisions considering privity, 2°M one need only look to
American Centennial to find a court willing to sidestep privity in favor of
equitable subrogation. 20 9 Additionally, the supreme court denied writ of
error in Stonewall Surplus, 2 10 with facts almost identical to American
Centennial.2t ' Thus, the strength of the privity doctrine, according to the
commentators' analysis, appears to be weakened.21 2
Although privity is still necessary to hold Texas attorneys liable in most
situations, continued erosion might lead to third parties bringing negligent
will drafting actions. 1 3 In Dickey v. Jansen2 t4 the Houston Court of
Appeals for the First District held that "a testator's attorney owed a duty in
tort only to parties in privity of contract, and thus foreclosed the extension
of tort liability for negligent will drafting to a disappointed beneficiary.,,215 A sympathetic court favoring policy could argue that negligent
will drafting creates a wrong without a compensatory remedy 2 6 because
a cause of action does not arise until the death of the client testator, who is
generally the only party with privity. 2 7 Hence, the intended beneficiary,
whose rights vest only after the testator's death, cannot find redress against
Reversible Error."' TEX. R. APP. P. 133 (1988 Amendments).
205. The definition of writ refused states: "In all cases where the judgment of the court of
appeals is correct and where the principles of law declared in the opinion of the court are correctly determined, the Supreme Court will refuse the application with the docket notation 'Refused."' TEx. R. APP.
P. 133(a).
206. 717 S.W.2d 716 (Tex. Civ. App.-San Antonio 1987, writ dism'd by agr.).
207. See Bell, supra note 186, at 1539 (stating that only New York, Missouri, Nebraska, Ohio,
and Texas still treat the absence of privity in negligent will drafting as a bar to recovery).
208. See also Hughes v. Mahaney & Higgins, 821 S.W.2d 154, 157 (Tex. 1991) (holding "that
when an attorney commits malpractice in the prosecution or defense of a claim that results in litigation,
the statute of limitations on the malpractice claim is tolled until all appeals on the underlying claim are
exhausted"); Cosgrove v. Grimes, 774 S.W.2d 662, 664-65 (Tex. 1989) (disapproving prior Texas case
law that allowed subjective good faith as a valid defense for attorney negligence); Ward, supra note 121,
at 126-28 (discussing the extension of legal malpractice in Texas and the likelihood of the demise of the
privity defense).
209. See 843 S.W.2d at 484.
210. 835 S.W.2d 708 (Tex. App.---Corpus Christi 1992, writ denied); see supra part II. E.
211. 843 S.W.2d at 481.
212. See I MALLEN & SMITH, supra note 15, § 7.10, at 379.
213. See e.g., Jenkins, supra note 121.
214. 731 S.W.2d 581 (Tex. App.-Houston [1st Dist.] 1987, writ ref'd n.r.e.).
215. See Jenkins, supra note 121, at 688.
216. But cf.Russell v. Ingersoll-Rand Co., 841 S.W.2d 343 (Tex. 1992) (showing that the Texas
Supreme Court might not be very sympathetic when interpreting a statute of limitations in wrongful death
and survival causes of actions.).
217. See Jenkins, supra note 121, at 688.
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the negligent attorney who caused the lOSS. 218 With the supreme court
ready and willing to dismiss precedent in favor of policy arguments, the
logic of Dickey might be the next target of the court. If this happens, an
increase in malpractice actions against attorneys can be expected. Furthermore, with a court willing to sidestep privity, the next step might be a
greater willingness for courts to find the requisite attorney-client relationship. In Parker v. Carnahan,2' 9 a wife's negligence cause of action
against her husband's attorneys failed because the Texarkana Court of
Appeals was unwilling to view the conduct that had transpired between the
220
wife and the attorneys as establishing an attorney-client relationship.
If that case were decided today, a court of appeals might look to the Texas
Supreme Court's willingness to sidestep privity and interpret that as a
mandate to find the requisite attorney-client relationship in questionable
circumstances.22'
Holding attorneys liable to parties with whom their clients deal at arms
length might be the next facet of the privity doctrine to be attacked. In Bell
v. Manning222 and First Municipal Leasing Corp. v. Blankenship, Potts,
Aikman, Hagin and Stewart223 attorney's services were relied upon by
224
third parties who had dealt at arms length with the attorney's client.
Should attorneys be held liable to all with whom their clients deal, the
doctrine of privity would be completely destroyed. An attorney has no way
of predicting every entity with whom his client might deal. Allowing causes
of action against an attorney by all entities dealing with his client will shift
responsibility from those entities to the attorney. Nothing precludes a party
from hiring an attorney to look after that party's best interests. Thus, many
of these entities might enter contracts with an attorney's client, relying on
the attorney to look after their best interests. However, an attorney is
obligated to look after his client's best interests, 225 and if he takes a

218. Id.
219. 772 S.W.2d 151 (Tex. App.-Texarkana 1989, writ denied).
220. Id. at 156. The Texarkana Court of Appeals stated its reasoning as follows:
In the present case, the fact that the communications and the signing of the returns took place
in the office of either Hopper or Carnahan does not establish an attorney-client relationship.
The filing of the late income tax returns was a matter incidental to the representation of
Martha Parker's husband in the criminal action. The statements made by the attorneys
concerning the need to file these late returns and the probability that Martha Parker would not
be indicted were statements made in conjunction with the attorneys' representation of Dr.
Parker. According to the undisputed evidence, there was no contract creating an attorneyclient relationship between the attorneys and Martha Parker, and such a relationship cannot
be inferred from the conduct of Martha Parker and the attorneys.
Id.
221.
222.
223.
224.
225.

See American Centennial Ins. Co. v. Canal Ins. Co., 843 S.W.2d 480 (Tex. 1992).
613 S.W.2d 335 (Tex. Civ. App.-Tyler 1981, writ ref'd n.r.e.).
648 S.W.2d 410 (Tex. App.-Dallas 1983, writ ref'd n.r.e.).
See 648 S.W.2d at 412; 613 S.W.2d at 335-36.
E.g., Continental Casualty Co. v. Pullman, Comley, Bradley & Reeves, 929 F.2d 103, 106
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position favorable to his client but detrimental to those with whom his client
deals, he will be susceptible to malpractice or negligence actions.226 If the
doctrine of privity is destroyed, the attorney will be caught in a catch-22
situation from which there is no escape.
V. CONCLUSION

In American Centennial Insurance Co. v. Canal Insurance Co.,227 the
Texas Supreme Court extended the Stowers doctrine and held that an excess
insurance carrier has an equitable subrogation action against a trial counsel
for mishandling a claim. The court relied on both the Stowers doctrine and
public policy to distinguish precedent that would have disallowed the action
due to a lack of privity.228 While the facts of this case present a seemingly clear case of negligence by the trial counsel, this sweeping decision may
result in pandemic litigation against attorneys. As a result, fearful attorneys
may take excessive cautionary measures effectively diminishing the quality
of services received by future clients. Furthermore, the doctrine of privity
for holding attorneys liable for malpractice appears to be tenuous. As
Justice Brennan once stated, "I suspect that this case is a prime example of
the adage that 'bad facts make bad law. ' ' ' 229 American Centennial may
be "bad law" with the potential detrimental effect it might have on the
legal profession.
by Douglas C. Monsour

(2d Cir. 1991); American Employers' Ins. Co. v. Medical Protective Co., 419 N.W.2d 447,448-49 (Mich.
Ct. App.), appeal denied, 431 Mich. 856 (1988).
226. See 1 MALLEN & SMITH, supra note 15, § 7.11, at 386-388.
227. 843 S.W.2d 480 (Tex. 1992).
228. Id. at 483-485.
229. Haig v. Agee, 453 U.S. 280, 319 (1981) (Brennan, J., dissenting).

