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AGE DISCRIMINATION IN EMPLOYMENT ACT

A.

Limitations

The timely filing of a complaint with the Equal Employment
Opportunity Commission ("EEOC") is not a jurisdictional requirement to an action under the Age Discrimination in Employment Act
("ADEA").1 Rather, it is a statute of limitations subject to estoppel
and equitable tolling. 2 In Conaway v. Control Data Corp.,' the

plaintiff claimed that either the statute of limitations should be tolled
or that the defendant should be estopped from asserting limitations
as a defense.4 There, the plaintiff was initially told that he was losing
his job and that there were going to be three openings in his
department. He knew that these positions were going to persons
younger than himself.' Nonetheless, the plaintiff argued that the
statute should not begin to run until he was told the reason for his
dismissal, which he knew to be false. 6 The court rejected this argument, noting that the earlier information was "the stuff of which
ADEA claims are made."

7

The plaintiff also claimed that the statute should be equitably
8
tolled based on misleading information given to him by the EEOC.
The plaintiff presented an affidavit stating that he called the EEOC
within the limitations period and inquired about filing procedures. 9
He alleged that the EEOC told him he could file a suit within two
or three years of the alleged discrimination depending on whether
the claim was for intentional discrimination. Furthermore, the EEOC
allegedly informed the plaintiff that he could file a suit 60 days after
he filed his EEOC charge.' 0 From these facts, the plaintiff argued

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

29 U.S.C. §§ 621-634 (1988 & Supp. 11 1990).
Zipes v. TransWorld Airlines, Inc., 455 U.S. 385, 393 (1982).
955 F.2d 358 (5th Cir. Mar. 1992), cert. denied, 113 S. Ct. 186 (1992).
Id.at 361-62.
Id.
Id.
Id.
Id.at 362-63.
Id.at 362.
Id.

1993]

LABOR AND EMPLOYMENT LA W

that he was misled because the EEOC failed to tell him that his
charge had to be filed within 300 days of the discrimination." Based
on the obvious potential for abuse, the court declined the plaintiff's
invitation to toll the statute of limitations based on his unsupported
allegation that the EEOC provided incomplete information to him
in a telephone conversation. 2
A final point raised by the plaintiff was dealt with summarily
by the court. The plaintiff argued that the defendant induced him
to refrain from exercising his legal rights by assuring him that his
termination was being "reviewed."' 3 The court noted that correspondence showed that the plaintiff's claim was being reviewed and that,
after review, it was determined that the termination was proper. The
court found that the defendant did not represent that the review
would result in the plaintiff's rehire or that his complaint was in the
"official grievance procedure.' ' 4 The court did not explain if these
were key facts or whether, if either or both had been present, the
result would have been different.
In Christopher v. Mobil Oil Corp.,' 5 the plaintiffs sought equitable tolling for a much longer period. In Christopher, the defendant
had a defined benefit pension plan. 16 In 1977, the defendant had
added a lump sum option with an eligibility requirement of a minimum lump sum pension benefit or a net worth of $250,000.' 7 In
1984, the Defendant announced changes in the lump sum option
including an increased discount rate and a higher eligibility requirement, thereafter to be linked to the Consumer Price Index. 18 These
changes were effective January 31, 1985.19 Because of concerns about
possible problems with the Internal Revenue Service's anti-discrimination rules regarding higher paid employees, the defendant added a
provision allowing for the eligibility requirement to be waived in
individual cases for valid reasons shown. 20 Employees were not told

11.
12.
13.
14.
15.
16.
17.
18.
19.
20.

Id. at 362-63.
Id. at 363.
Id.
Id.
950 F.2d 1209 (5th Cir. Jan. 1992), cert. denied, 113 S. Ct. 68 (1992).
Id. at 1212.
Id.
Id.
Id.
Id.
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of this waiver provision until well after the window period for electing
retirement under the previous provision had expired. 2' Before January
1, 1985, 1,100 employees, including the plaintiffs, elected to retire
early under the previous lump sum option. 22 Because of a 1985
Internal Revenue Service ruling and subsequent pronouncements, the
defendant deleted the lump sum eligibility threshold entirely in 1986.23
The plaintiffs filed age discrimination charges against the defendant on March 1, 1989. The plaintiffs had clearly failed to file a
charge of discrimination within 300 days of their retirement or file
suit within 3 years of the event. They argued, however, that because
they did not learn of the waiver provision until it came to light in
1988 in connection with discovery in another action, their filing
period should be tolled.24 The court rejected the plaintiffs' argument,
noting that when the lump sum option change was announced in
1984, they should have known of the existence of their claim.
Plaintiffs could have argued that the plan gave them two options,
each unfavorable: retire immediately or give up the lump sum option. 2 The court added that the "concealed" waiver option, of which
the plaintiffs learned in 1988, actually weakened their claim by
removing an unfavorable option and could not, therefore, serve as
26
the basis for tolling.
The court also found that the plaintiffs' claims for fraud in the
inducement and wrongful termination could not be divorced from
the Employee Retirement Income Security Act ("ERISA") 27 plan and
were thus preempted by ERISA.2 The court then remanded the
plaintiffs' ERISA claims to the district court for consideration. 29 The
district court had previously found that the plaintiffs lacked standing
as they were not "participants" because they were not eligible, and
were not likely to become eligible, to receive a benefit from the plan
due to their receipt of a lump sum distribution. The Christopher

21.
22.
23.
24.
25.
26.
27.
& Aug.
28.
29.
30.

Id. at 1213.
Id. at 1212-13.
Id. at 1213.
Id. at 1214.
Id. at 1216.
Id.
29 U.S.C. §§ 1001-1500 (1988 & Supp. 11 1990), as amended by Acts of Nov. 5, 1990
14, 1991, 29 U.S.C.S. §§ 1001-1500 (Law. Co-op. Supp. 1992).
950 F.2d at 1217-19.
Id. at 1223.
Id. at 1220.
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court considered its decision in Yancy v. American Petrofina, Inc.,3'
in which it held that an employee who had elected a lump sum
retirement payment lacked standing to sue on claims of violation of
fiduciary duties under ERISA because his claim was for damages not
vested benefits.

32

On the other hand, the court also noted that the Supreme Court's
decision in Ingersoll-Rand Co. V. McClendon33 implied that a discharged employee would have an ERISA cause of action for a
discharge to preclude him from attaining rights under an ERISA
plan and, thus, his standing should not turn on a request for
reinstatement. 34 An unlawful act under ERISA, the court reasoned,
should not itself deny standing to the victim to challenge the act.3
In a case such as Christopher, the court found that if employee
allegations suggest constructive discharge in violation of section 51036
and that, but for the defendant's nondisclosure, the employees would
still be covered employees with standing, then the deceptive conduct7
by the defendant could not operate to deny the employees standing.1
B.

EEOC Right to Sue

In EEOC v. Wackenhut Corp. ,38 the district court dismissed an
ADEA action brought by the EEOC, and then allowed the EEOC
to intervene in an earlier filed lawsuit involving the same facts and
issues brought by the private charging party. 9 This is consistent with
holdings under Title VII of the Civil Rights Act of 1964 ("Title
VII"). 4° The ADEA, however, specifies that an individual's right to

bring an action "shall terminate upon commencement of an action
by the Equal Employment Opportunity Commission to enforce" the
4
employee's rights'.

31. 768 F.2d 707 (5th Cir. 1985) (per curiam).
32. Id. at 708-09.
33. 498 U.S. 133 (1990).
34. 950 F.2d at 1221.
35. Id.
36. 29 U.S.C. § 1140 (1988).
37. 950 F.2d at 1221.
38. 939 F.2d 241 (5th Cir. Aug. 1991).
39. Id. at 241-42.
40. See 42 U.S.C. §§ 2000e-2000e-17 (1988 & Supp. I 1990), as amended by Act ot Nov.
21, 1991, 42 U.S.C.S. §§ 2000e-2000e-17 (Law. Co-op. Supp. 1992).
41. 29 U.S.C. § 626(c)(1) (1988).
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On appeal, the circuit court reversed the district court's decision
to dismiss and permit intervention based upon the different enforcement procedures of Title VII, the ADEA, and the failure of the
ADEA to mention intervention.4 2 The court found that the concerns
expressed by the district court with regard to judicial economy could
4

be resolved by consolidation.

1

C. Burden of Proof and Damages
The plaintiff's burden to establish a prima facie case of age
discrimination was discussed in Crum v. American Airlines, Inc.4
The court held that to meet this burden the plaintiff must show he
or she was discharged; that he or she was qualified; that he or she
was over age 40; and that he or she (1) was replaced by someone
outside the protected class, (2) was replaced by someone younger, or
(3) otherwise show the discharge was age-related.
In Crum, an older employee replaced the plaintiff. 45 The plaintiff
argued that the replacement was made only after suit was filed and
that the remaining younger staff members had actually assumed his
duties. The court rejected this claim, noting that the defendant never
stated that the plaintiff was not being replaced.4 Thus, no evidence
existed to support this element of the plaintiff's prima facie case.
That one should not place too much reliance on the requirements
of the prima facie case is demonstrated by Walther v. Lone Star Gas
Co.. 4 7 In Walther, the defendant's argument that the plaintiff had
failed to make a prima facie case was found irrelevant because the
defendant had already put on evidence of the non-discriminatory
reason for its action.4 The court also held that the replacement of
the plaintiff by an older employee was likewise irrelevant because
the claim was based on a reduction in force and the focus of the
49
complaint was the retention of similarly situated younger employees.
Undisputed testimony was presented that the plaintiff was better
qualified than younger employees who were retained and promoted.

42.
43.
44.
45.
46.
47.
48.
49.

939 F.2d at 243-44.
Id. at 244.
946 F.2d 423 (5th Cir. Nov. 1991).
Id. at 428.
Id.
952 F.2d 119 (5th Cir. Jan. 1992).
Id. at 122-23.
Id.
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The court hastened to note that it was not creating bumping rights
for the older employees, but questioned why the lesser qualified
younger employees were promoted into vacant positions.so
The court also noted that overall statistics were unreliable in
individual cases. Rather, the relevant statistics related to the decisions
made by the decision maker in question. 5 ' Finally, the court held
that front pay may not be awarded unless reinstatement is inappropriate and that, if substantial liquidated damages are awarded, front
2
pay is inappropriate or excessive.1

A constructive discharge was found in Stephens v. C.I. T. Group/
Equipment Financing, Inc." based on the combined circumstances
of a demotion, reduction in salary, continuing limitations on the
employee's salary, continued diminutions in the employee's responsibilities, and repeated inquiries as to whether the employee was going
to quit.5

4

The court reversed and ordered a new trial on damages

because the trial court failed to offset interim earnings."
The court found in Guthrie v. Tifco Industries, 6 that the combined circumstances of a demotion; salary reduction of 40 percent;
and assignment of the employee to work for a man who had less
experience, was 17 years younger, and who the plaintiff had helped
train, could be sufficient to show a constructive discharge.1 7 The
court, however, upheld the grant of summary judgment in defendant's favor based on the plaintiff's failure to show a factual dispute
with regard to all of the defendant's articulated non-discriminatory
justifications for its actions. 8 The court found the undisputed reasons
sufficient to support the defendant's conduct.5 9 As direct evidence of
discrimination, the plaintiff pointed to a statement by the retired
former president and founder that his son (the new president) needed
to surround himself with people his age. 6° The court disagreed because
the retired former president no longer made personnel decisions, the

50.
51.
52.
53.
54.
55.
56.
57-

58.
59.
60.

Id. at 123-24.
Id. at 124.
Id. at 127.
955 F.2d 1023 (5th Cir. Mar. 1992).
Id. at 1027.
Id. at 1028-29.
941 F.2d 374 (5th Cir. Sept. 1991), cert. denied, 112 S. Ct. 1267 (1992).
Id. at 377.
Id. at 378.
Id.
Id.
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statement made was too vague to be direct evidence, and was too
remote, having occurred a year before the demotion. 61 The court
62
found such stray remarks insufficient to show discrimination.
The requirements for a prima facie case of discrimination in a
reduction in force situation were restated in Amburgey v. Corhart
Refractories Corp.63 The requirements listed were:
1. Plaintiff is within protected age group;
2. Plaintiff has been adversely affected;
3. Plaintiff was qualified to assume another position; and
4. Some evidence that employer has not treated age in a neutral
manner, such as:
a. Defendant consciously made the decision because of age; or
b. Defendant regarded age as a negative factor in its consideration .64
If the plaintiff establishes a prima facie case and the defendant
articulates a legitimate non-discriminatory reason for its action, then
the plaintiff may show that the defendant's reason was a pretext by
persuading the trier of fact that the unlawful discrimination more
likely motivated the employer or that the employer's explanation is
65
unworthy of belief.
Where the plaintiff shows that he or she is clearly better qualified
66
than employees who were retained, then pretext has been shown.
When there is a big difference in qualifications, it is reasonable to
infer that the decision was not the product of a mistake. 67 However,
a mere allegation by the plaintiff that he or she was well qualified
is not sufficient to overcome the defendant's legitimate, non-discriminatory basis for its decision. 6 The court also determined that seniority, retirement benefits, and the availability of severance pay are
not proxies for age. 69
The court held in Reneau v. Wayne Griffin & Sons, Inc. 70 that,
if reinstatement is not feasible, front pay must be considered. Front

61.
62.
63.
64.
65.
66.
67.

Id. at 379.
Id.
936 F.2d 805, 812 (5th Cir. July 1991).
Id.
Id. at 813.
Id.at 814.
Id.

68.

See id.

69.
70.

Id. at 813.
945 F.2d 869 (5th Cir. Oct. 1991).
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pay provides the wages that the plaintiff would have received, less
earnings from other employment or unemployment compensation. 71
A court must determine if front pay is equitably required and, if so,
for what period of time. 72 The court noted that the computation of
front pay involves intelligent guesswork, and that the plaintiff's wage
rate and interim earnings information are enough information to
allow calculation of front pay. 73 Likewise, the court made it clear
that front pay is to offset interim earnings. Pursuant to that reasoning, when an employee makes more at his or her new job than in
74
the former position, the back pay period ends.
D. Res Judicata
In Hogue v. Royse City, Texas,7 the court applied Texas law
in deciding whether a suit under the ADEA and for discharge for
refusal to violate a criminal law was barred by a prior state court
action for wrongful discharge and breach of the covenant of good
faith and fair dealing. 76 The state court suit had previously been
dismissed on motion for summary judgment.
The federal court found that Texas courts give preclusive effect
to "all issues connected with a cause of action or defense which,
with the use of diligence, might have been tried in a former action
as well as those that were actually tried."17 7 The critical inquiry is
whether the cause of action is the same. 7 Finding Texas law less
than clear, the court relied on a prior decision applying Mississippi
law, which paralleled Texas law. 79 In Flores v. Edinburg Consolidated
Independent School District, ° applying Mississippi law, the court
required that a different cause of action have different theories of
recovery, different operative facts, and different measures of recov-

71.
72.
73.

74.
1992).
75.
76.
77.

Id. at 870.
Id. at 871.
id. at 870.

See Stephens C.I.T. Group/Equip. Fin., Inc., 955 F.2d 1023, 1029 (5th Cir. Mar.
939 F.2d 1249 (5th Cir. Aug. 1991).
Id. at 1252-54.
Id. at 1252.

78. Id.
79. Id. at 1253; see Langston v. insurance Co. of N. Am., 827 IF.2d 1044, 1048-49 (5th
Cir. 1987).
80. 741 F.2d 777 (5th Cir. 1984).
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ery.8 ' In Hogue, the court found the action barred because the
plaintiff alleged only one wrong-the wrongful discharge."2
II.

FAIR LABOR STANDARDS ACT

A.

Coverage

Bedell 3

In Martin v.
the Secretary of Labor brought suit to
force a catering service, which employed cooks on "jack-up boats"
servicing offshore oil rigs, to comply with the overtime provisions
of the Fair Labor Standards Act ("FLSA").

84

The district court

found that the defendant's home office was excluded from coverage
under section 3(s)(2) of the FLSA, 5 because its only regular employees were members of the immediate family.8 6 The district court also
found that the boats upon which the cooks were employed were
separate establishments, but that the sales volume generated by the
cooks' work in such establishments were attributable to the home
office. 87 For that reason, the sales, which were greater than the
statutory minimum, were not counted toward enterprise coverage.88
On appeal, the Fifth Circuit rejected the district court's analysis
and observed that one of two situations existed. First, the defendant
was either an enterprise with many establishments, one of which was
exempt; or second, the defendant had one establishment with many
non-family employees. In either case, the defendant was not exempt
under section 3(s)(2).89
B.

Seaman Exemption

The Bedell court also discussed the applicability of the provision
that provides a complete exemption from the overtime requirements
of the FLSA for seamen. 90 A cook on a seagoing vessel is usually
found to be a seaman because he or she cooks for seamen. In the

81.
82.
83.
84.
85.
86.
87.
88.
89.
90.

Id. at 779.
939 F.2d at 1254.
955 F.2d 1029 (5th Cir. Mar. 1992), cert. denied, 113 S. Ct. 323 (1992).
Id. at 1031; see 29 U.S.C. §§ 201-219 (1988 & Supp. 11 1990).
29 U.S.C. § 203(s)(2) (Supp. 11 1990).
955 F.2d at 1031-32.
Id. at 1033.
Id.
Id. at 1034-35.
29 U.S.C. § 213(b)(6) (1988).
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Bedell case, however, the cooks fed people not involved in the
navigation of the vessel. The court held that if the cooks spend more
than twenty percent of their time feeding persons not involved in the
navigation of the vessel, then they are not exempt seamen under the
FLSA. 91

C. Public Employees
Cases involving the public employee provisions added to the
FLSA are now reaching the circuit courts in some numbers. In Bond
v. City of Jackson,92 the question presented was whether emergency
medical services employees are employees engaged in fire protection
activities sufficient to qualify them for the special overtime treatment
provided by section 7(k) of the FLSA. 93 The emergency medical
services employees were emergency medical technicians and paramedics who were housed in the fire station, and who shared standard
station chores while providing emergency ambulance service to the
city and surrounding county. 94
While the fire department only provided services in the city,
over ninety percent of the calls to which the ambulance employees
responded were also responded to by other fire department vehicles. 95
On the other hand, the EMS employees were not trained firefighters;
were subject to different hiring standards; were on a separate payroll;
and had different fringe benefits, badges, uniforms, chain of command, promotions, in-service training, and ranks.9 Based on these
facts, the jury found that the EMS employees were not engaged in
97
fire protection activities.
On appeal, the Fifth Circuit found that there was no conflict in
the evidence and that the city was entitled to judgment as a matter
of law. 98 The court held that the legal standard for qualification as
fire protection personnel is a two pronged test of whether (i) the
employees received training in rescue of fire and accident victims,

91.
92.

955 F.2d at 1036.
939 F.2d 285 (5th Cir. Aug. 1991).

93.
94.

29 U.S.C. § 207(k) (1988).
939 F.2d at 286.

95. d.
96. Id. at 286-87.
97. Id.
98. Id. at 288.
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and (ii) whether the employees were regularly dispatched to fire and
accident scenes.9 The court rejected the holding in Horan v. King
County,' °° which held that rescue training was insufficient to meet
the first prong of the test, but that the employees must actually
perform such rescue.' 0' The court instead endorsed the holding in
O'Neal v. Barrow County Board of Commissioners,0 2 which held
that rescue training was sufficient. 0 3
Three issues with regard to the compensation of law enforcement
officers were answered in Moreau v. Klevenhagen. 1°4 The first issue
was whether, in the absence of an agreement with the employee's
designated agent, the designation of a representative by an employee
precluded the utilization of compensatory time, instead of cash
payments for overtime. The court rejected International Ass'n of
Firefighters, Local 2203 v. West Adams County Fire Protection
District,05 which held that employees are deemed to have a representative if they have designated one.106 The court noted that Texas
law 0 7 prohibits public employees from entering into a collective
bargaining agreement and agreed with the decision of the Fourth
Circuit in Abbott v. City of Virginia Beach,'08 which held that neither
the FLSA nor the regulations of the Wage and Hour Administrator
had preempted state laws forbidding collective bargaining. °9 The
court adopted the rationale of the Eleventh Circuit in Dillard v.
Harris,10 that the prerequisite for coverage under section 7(o)(2)(A)(i)"'
is the existence of an agreement and not the presence of a representative." 2 Thus, the court held that because Texas law prohibits an
agreement, the provisions of section 7(o)(2)(A)(ii) apply along with

99. Id.
100. 740 F. Supp. 1471 (W.D. Wash. 1990).
101. Id. at 1479.
102. 743 F. Supp. 859 (N.D. Ga. 1990).
103. 939 F.2d at 288; see 743 F. Supp. at 863.
104. 956 F.2d 516 (5th Cir. Mar. 1992), cert. denied, 113 S. Ct. 51 (1992).
105. 877 F.2d 814 (10th Cir. 1989).
106. 956 F.2d at 519.
107. TEx. REV. CIv. STAT. ANN. art. 5154c, § 1 (Vernon 1987).
108. 879 F.2d 132 (4th Cir. 1989), cert. denied, 493 U.S. 1051 (1990).
109. 956 F.2d at 519; see 879 F.2d at 136.
110. 885 F.2d 1549 (11th Cir. 1989), cert. denied, 111 S. Ct. 210 (1990).
111. 29 U.S.C. § 207(o)(2)(A)(i) (1988).
112. 956 F.2d at 519.
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section 7(o)(2)(B) to make the payment of compensatory time in lieu
of cash proper." 3
The second issue in Moreau was the failure to include longevity
pay in the computation of the regular rate for the purpose of paying
overtime. Because longevity pay was neither measured by nor dependent upon hours worked, production, or efficiency, the court
held that it was properly excluded in the calculation of the regular
14
rate for the purpose of computing overtime.
The final issue was the exclusion of time spent qualifying on
firearms from the computation of overtime. The court held that time
spent on qualification required by state law was excludable, but the
county would have to pay overtime for time spent by deputies in
firearms requalification not mandated by the state." 5
The application of the section 7(k) "1 6 overtime provision was
considered in Lee v. Coahoma County."7 In that case, the court
found inapplicable the regulations under section 7(k)" 8 that required
the meal period must be 30 minutes or more to be non-compensable."19 The court based its conclusion on the fact that the employees
did not radio in to indicate the beginning of their meal break until
they had arrived at the place where they wished to eat. 120 On the
other hand, the court held that the employees' sleep time was
compensable based on the requirements of the regulations, 2 ' provided
that the employee is on a tour of duty of less than 24 hours.'22
Finally, the court upheld the district court's finding that the less than
successful attempt by the county to comply with the requirements of
the FLSA was sufficient to avoid liquidated damages, noting such a
123
decision rests within the discretion of the district court.
The exempt status of District and Battalion Fire Chiefs was
examined in Smith v. City of Jackson.124 The Fifth Circuit, following

113.
114.
115.
116.
117.
118.
119.
120.
121
122.
123.
124.

Id. at 520.
Id.at 521.
Id. at 522-23.
29 U.S.C. § 207(k) (1988).
937 F.2d 220 (5th Cir. Aug. 1991).
29 C.F.R. §§ 553.232, 785.19 (1991).
937 F.2d at 225.
Id.
29 C.F.R. § 553.222(b) (1991).
937 F.2d at 225-26.
Id. at 226.
954 F.2d 296 (5th Cir. Feb. 1992).
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its prior decision involving pilots in Paul v. Petroleum Equipment
Tools Co., 25 found that waiting time is categorized based on the
activity that the employees are waiting to perform. Because it was
undisputed that the District and Battalion Chiefs were in charge once
they arrived at a scene, and that their supervision of the firefighting
and lifesaving efforts constituted direction of the work of two or
more employees, the time spent waiting to perform such duties was
26
likewise considered exempt activity.
A county attempted to obtain a declaratory judgment with regard
to the exempt status of probation officers in Taylor-Callahan-Coleman Counties v. Dole. 127 In 1974, the Wage and Hour Administrator
issued an opinion letter in response to a request from an employer
indicating, based on the facts provided by that employer, that some
probation officers were exempt from the overtime provisions of the
FLSA. In 1988, in response to requests from different employers and
based on facts submitted by them, the Administrator determined
probation officers employed by these employers were not exempt
pursuant to section 13 (a)(1) of the FLSA. 28 The court found the
opinion letters were not final agency action subject to judicial review
because they were issued to individual employers based on individualized facts, and because the county was free to contest the issue
29
if coverage of its probation officers was asserted.
3
0
In York v. City of Wichita Falls, the court found that section
8 of the 1985 amendments to the FLSA, 3' prohibiting discrimination
against employees for asserting coverage under the FLSA, is retroactive. 3 2 The court held that to establish a violation, an employee
must show that (i) the employee is covered by the FLSA, (ii) the
employee asserted coverage under the FLSA on or after February
19, 1985, and (iii) the employer intended to discriminate because of
the employees assertion of coverage.' 33 The court vacated and remanded the district court's decision because it found an issue of

125.
126.
127.
128.
129.
130.
131.
132.
133.

708 F.2d 168 (5th Cir. 1983).
954 F.2d at 299.
948 F.2d 953 (5th Cir. Dec. 1991).
29 U.S.C. § 213(a)(1) (1988 & Supp. 11 1990).
948 F.2d at 958-59.
944 F.2d 236 (5th Cir. Oct. 1991).
29 U.S.C. § 215 note (1988).
944 F.2d at 238-39.
Id. at 241.
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material fact as to whether fire captains and battalion chiefs were
34
exempt under the FLSA.'
In Knowlton v. Greenwood Independent School District,3 1 the
court held that prejudgment interest is only available under section
17 of the FLSA, and not section 16.136
III.
A.

NATIONAL LABOR RELATIONS ACT

Refusal to Bargain and Unilateral Changes

In NLRB v. Hood Furniture Manufacturing Co., 1 7 the Fifth
Circuit reviewed a technical refusal to bargain by a company seeking
judicial review of its objections to an election. 3 8 In finding for the
National Labor Relations Board ("Board"), the court held that
statements made in the polling area by two discharged employees
were insufficient to invalidate the election under the Milchem,3 9 rule.
The court so held the statements were not prolonged and there was
insufficient evidence linking the two former employees to the union.14°
Additionally, the court found that the statements made were not fear
41
inspiring and were ambiguous .
In regard to the company's claim that union agents threatened
employees, the court noted a single threat, but found substantial
evidence that supported the Board's determination that it was "isolated and de minimus. 142 Similarly, the court held that a single
altered handbill stating, "The Union, not the Company, Will Know
How You Vote" insufficient to overturn the election because the
alteration was not attributable to the union or so aggravated as to
render free choice by the employees impossible. 143
The court also found substantial evidence supporting the Board's
decision that the union campaign did not amount to a sustained
appeal to racial prejudice.' 44 Furthermore, the court found that the

134.
135.
136.
137.
138.
139.
140.
141.
142.
143.
144.

Id. at 242-43.
957 F.2d 1172 (5th Cir. Mar. 1992).
Id. at 1183; see 29 U.S.C. §§ 216-217 (1988).
941 F.2d 325 (5th Cir. Aug. 1991).
Id. at 328.
Milchem, Inc., 170 N.L.R.B. 362 (1968).
See 941 F.2d at 329.
See id.
Id.
Id. at 330.
Id. at 331.
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Board acted reasonably in refusing to count as a vote against the
union, a post-election affidavit by an employee stating that, if not
precluded from casting a formal ballot by virtue of his religion, he
45
would have voted against the union.
In Electronic Data Systems Corp. v. NLRB,146 the court examined a situation in which the Board determined that a petitioned-for
unit of 42 employees at a single facility was appropriate. The employer argued that approximately 500 employees at another facility,
one and one-quarter miles away from the first, should have been
included in the unit. 147 The Fifth Circuit noted that its review of the
Board's determination of an appropriate bargaining unit was "exceedingly narrow," 14 and that the challenging employer had the
burden of showing that the designated unit was clearly not appropriate. In reaching its conclusion the court applied its "community
of interest" analysis and found the Board designated unit appropriate. 149
When a new employer takes over the business of a previous
employer with a collective bargaining agreement, the new employer
may be a "successor" to the previous employer and be obligated,
upon demand, to bargain with the union representing the employees
of the prior employer. In NLRB v. Houston Building Service, Inc.,15°
the court examined such a successorship issue, looking at the "substantial continuity" between the businesses.'
A determination on
this issue required an evaluation of whether both businesses were
essentially the same, the extent of overlap in workforces, and whether
the new company had the same production processes producing the
same product for basically the same customers.5 2
The court noted the "overlap in workforces" factor was so
significant that, once a representative workforce was achieved, if a
majority of the new employer's workers had been employed by the
previous employer, the new employer was obligated to bargain with
the union. Upon finding that, when the union demanded to bargain,

145.
146.
147.
148.
149.
150.
151.
152.

Id. at 331-32.
938 F.2d 570 (5th Cir. July 1991).
Id. at 573.
Id. at 572.
Id. at 573-74.
936 F.2d 178 (5th Cir. July 1991), cert. denied, 112 S. Ct. 1159 (1992).
See id.at 180.
See id.(citing NLRB v. Burns Int'l Sec. Servs., Inc., 406 U.S. 272, 280 n.4 (1972)).
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all of the new employer's workers had been employed by the predecessor company in identical jobs, the court agreed with the Board
that the new employer's refusal to bargain with the union was a
violation of section 8(a)(1)113 of the National Labor Relations Act
54
("NLRA").1
Terms and conditions of employment survive the expiration of
a collective bargaining agreement and, as a general rule, an employer
cannot unilaterally change such terms and conditions by refusing to
bargain without violating section 8(a)(5) of the NLRA. 51 5 However,
in NLRB v. Pinkston-Hollar Construction Services, Inc. ,156 the Fifth
Circuit held that, when an employer notifies a union of a proposed
change, under circumstances that provide the union with an opportunity to bargain concerning it, the employer may then unilaterally
implement the change if the union does not avail itself of its bargaining opportunity.'
B.

Union Restraint and Coercion

NLRA section 8(b)(1)(B) 5 5 prohibits a union from restraining or
coercing "an employer in the selection of his representatives for the
purposes of collective bargaining or the adjustment of grievances."' ' 9
In Local Union 60, United Ass'n of Journeymen v. NLRB, 60 while
noting that the Board's interpretation of the section must be upheld
if it is reasonable and supported by substantial evidence, the Fifth
Circuit held that a union violated section 8(b)(1)(B) by disciplining
two of its members who were grievance adjustors for a company
that the union was seeking to organize. The court found that such
discipline indirectly coerced the employer. This was so, even though
the union contended that the employees were not disciplined for their
activities as grievance adjustors, but rather because they worked for
an employer who did not have a collective bargaining agreement with
the union. 161

153.
154.
155.
156.
157.
158.
159.
160.
161.

29 U.S.C. § 158(a)(1) (1988).
936 F.2d at 180-81.
See 29 U.S.C. § 158(a)(5) (1988).
954 F.2d 306 (5th Cir. Feb. 1992).
Id. at 311-13.
29 U.S.C. § 158(b)(1)(B) (1988).
Id.
941 F.2d 1326 (5th Cir. Sept. 1991).
Id. at 1333-36.
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C. Discrimination
When a union engages in an economic strike, the employer is
entitled to hire "permanent replacements." These replacements are
not required to give up their jobs to striking employees who unconditionally offer to return to work. In NLRB v. Delta-Macon Brick
& Tile Co.,162 the Fifth Circuit examined this general rule in the
context of permanent replacements who were laid-off and recalled
ahead of strikers they had replaced. The court held that a genuine
job vacancy does not exist for the striker when the company temporarily lays off a permanent replacement. 163 In this case, because
the laid-off permanent replacements had, based on objective factors,
a reasonable expectancy of recall, the court found no violation and
reversed the Board, which had held that the company violated NLRA
sections 8(a)(1)'6 and 8(a)(3) 65 by recalling the permanent replacements ahead of the strikers.166
In Reef Industries, Inc. v. NLRB, 67 the court examined whether
conduct by an employee who created a shirt with a cartoon which
was a sarcastic response to statements made by management, amounted
to protected concerted activity. In terminating the employee, the
concompany contended the shirt, accompanying note, and posters
6
8
authority.'
managerial
defied
and
stituted insubordination
The court noted that concerted activities are protected if they
are part of an on-going labor dispute. However, that protection is
not absolute-i.e., the protection is lost when the employees' conduct
is "so flagrant, violent or extreme as to render [them] unfit for
service.' ' 69 In rejecting the company's contentions that protection is
necessarily lost when the offending statement is pre-meditated, and
that activities which do not request the company to take a specific
action or address working conditions cannot be protected, the court
found the Board's decision that the shirt was intended to convey
dismay with the way the company treated employees was supported

162.
163.
164.
165.
166.
167.
168.
169.

943 F.2d 567 (5th Cir. Oct. 1991).
Id. at 572.
29 U.S.C. § 158(a)(1) (1988).
Id. § 158(a)(3).
943 F.2d at 576.
952 F.2d 830 (5th Cir. Dec. 1991).
Id. at 833-34.
Id. at 837.
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by substantial evidence. 170 The court, therefore, 71enforced the Board's
order requiring reinstatement of the employee.'
Subsequently, the court denied the company's petition for rehearing and granted the Board's motion for publication. 72 The
company contended rehearing was necessary because of a conflict
with a Fourth Circuit case, New River Industries v. NLRB.173 While
agreeing that the cases were based on "almost" identical facts and
reached different results, the Fifth Circuit noted that the cases
174
occurred in different contexts that justified the different holdings.
In Cooper Tire & Rubber Co. v. NLRB, 175 the court examined
Cooper's no-solicitation rule, an investigation into a claimed violation
of that rule, and the resulting discipline of two employees. The rule
banned all solicitation during "working time or in any working
76
area. ''
The court held that the rule legally banned solicitation during
working hours, but also banned it during non-working hours in break
areas, restrooms and around water fountains. For the latter to be
lawful, special circumstances were required, and the company's proffered facts concerning continuous operation and staggered shift and
break times were not sufficient. 177 Therefore, the ban on solicitation
on company property during non-working hours in non-working areas
178
was held invalid.
The court agreed with the Board that the discipline of the
employees was unlawful because they were treated more harshly than
employees who violated the rule in regard to solicitations not involving a labor union. 179 The court, however, disagreed with the Board
concerning the company's investigation into the alleged violation of
the no-solicitation rule. The court held that the Board was required,
but failed, to evaluate the company's interrogation of employees
under the standards enunciated in Bourne v. NLRB, 8 0 and reversed

170.
171.
172.
173.
174.
175.
176.
177.
178.
179.
180.

Id.
Id.
952
945
952
957
Id.
Id.
Id.
Id.
332

at 838-39.
at 839.
F.2d 839 (5th Cir. Jan. 1992).
F.2d 1290 (4th Cir. 1991).
F.2d at 840.
F.2d 1245 (5th Cir. Apr. 1992), cert. denied, 113 S. Ct. 492 (1992).
at 1249.
at 1250.
at 1252.
at 1253-55.
F.2d 47 (2d Cir. 1964).
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the Board's holding that the interrogations were unlawful merely
because the employees were not informed that they need not answer
questions and that no reprisals would be taken against them. 8'
D.

Section 301 of the Labor Management Relations Act

Sometimes employers who are not a party to a collective bargaining agreement consent to make contributions to union trust funds
for retirement programs, training programs, or medical care. In
D.E.W. v. Local 93, Laborers' International Union,' 2 the Fifth
Circuit examined such an "adoption agreement." D.E.W. brought
suit for a declaratory judgment asserting that it was not required to
make such contributions for its non-union employees. In turn, the
union counterclaimed to recover the contributions not paid on behalf
of non-union employees. 3
The court noted that federal substantive law governs interpretation of contracts under section 301,' s8 and that the interpretation
of a contract and the determination of whether it is ambiguous are
questions of law. 8 The court found that two provisions of the
contract appeared to be in conflict. One provision indicated that
contributions be made on behalf of union employees only. The other
established that D.E.W. had adopted the contribution provisions of
the collective bargaining agreement, which did not distinguish between
86
union and non-union employees.
The court determined that no ambiguity existed, however, because if contributions had been made only on behalf of union
87
members, it would have violated section 8(a)(1) of the NLRA.
Therefore, the court interpreted both provisions to require contributions on behalf of all employees in accordance with the law. 88
IV.

OCCUPATIONAL SAFETY AND HEALTH ACT

The breadth of the investigative powers of the Occupational
Safety and Health Administration ("OSHA") were at issue in Martin

181.
182.
183.
184.
185.
186.
187.
188.

957 F.2d at 1256.
957 F.2d 196 (5th Cir. Apr. 1992).
Id. at 198.
29 U.S.C. § 185 (1988).
957 F.2d at 199.
See id. at 199-201.
29 U.S.C. § 158(a)(1) (1988).
957 F.2d at 202-03.
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v. Trinity Industries, Inc. 8 9 The district court found the employer in
contempt for interfering with a warrant-authorized inspection that
allowed the attachment of test devices to employees.' 90
The Fifth Circuit found sufficient evidence to support the finding
that the employer had impeded the inspection and intimidated employees into not wearing the test equipment.' 9' The court, however,
found the remedial order too broad insofar as it required the defendant to have its employees wear test equipment. 92 Because the
contempt order extended OSHA's investigatory powers, the court
reversed and remanded the order. 93
The criminal conviction of a construction superintendent who
was not an officer, director, or shareholder in the company was
considered in United States v. Shear. 94 The superintendent was
indicted for willfully failing to cease work until necessary precautions
were taken when evidence of potential cave-ins was apparent, and
for willfully failing to shore, sheet, brace, slope, or otherwise support
the sides of a trench that was more than five feet deep. 95 The
defendant moved to dismiss because he was not alleged to be an
employer as required by the statute.'9 Disagreeing with the district
court, the Fifth Circuit held that employees were not intended to be
subject to criminal liability under the Occupational Safety and Health
Act. ,97
The government also alleged that the defendant was liable for
aiding and abetting the employer's liability. On this point, the court
followed prior Fifth Circuit precedent on legislative policy analysis.' 9
Because the court found that the statute's purpose was to protect
employees and because employees are dealt with by the statute, the
court held that employees cannot be found criminally liable for
aiding and abetting their employer's violation of the statute.' 99

189.
190.
191.
192.
193.
194.
195.
196.
197.
198.
1975)).
199.

959 F.2d 45 (5th Cir. Apr. 1992).
Id.at 46.
Id.at 48.
See id.at 48-49.
Id. at 49.
962 F.2d 488 (5th Cir. May 1992).
Id. at 489.
Id.
Id. at 490.
See id. at 493 (citing United States v. Falletta, 523 F.2d 1198, 1199-1200 (5th Cir.
See id. at 495-96.
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1964

Removal

A lawsuit filed in state court was removed to federal court based
on diversity and federal question jurisdiction in Pope v. MCI Telecommunications Corp.2° 0 Thereafter, the plaintiff amended her complaint by adding allegations that the Texas Commission on Human
Rights Act 201and article 8307c of the Texas Workers' Compensation
her complaint
Act 20 2 were violated. 20 3 The plaintiff later amended
2
again and abandoned all of her federal claims. 04
After the defendant filed its motion for summary judgment, the
plaintiff moved to remand based on the prohibition under Title 28,
Section 1445(c) of the United States Code against removing Workers'
Compensation cases. 20 5 The district court refused to remand and
granted defendant's motion for summary judgment. 206 The court
affirmed stating that adding a workers' compensation claim by
amendment does not defeat removal when a case is properly removed.
The court, likewise, found continuing jurisdiction was2 7appropriate
after dismissal of the federal claims based on diversity. 0
In Wood v. United States Postal Service,201 the court remanded
the case to the district court to consider the plaintiff's assertion that
the 30 day period in which he could bring an action should be
equitably tolled in light of Irwin.v. Veterans Administration,209 which
held such tolling to be available in suits against the government to
the extent that tolling is applicable to private litigants.
Because Pasadena, Texas is a home rule city, its police department cannot be sued without being authorized to sue and be sued
by the city. In Darby v. Pasadena Police Department,210 the court
so ruled, affirming the district court, but reversing to allow amend-

200.
201.
202.
203.
204.
205.
206.
207.
208.
209.
210.

937 F.2d 258 (5th Cir. Aug. 1991).
TEx. REV. Crv. STAT. ANN. art. 5221K (Vernon Supp. 1992).
Id. at art. 8307c (Vernon Supp. Pamph. 1992).
937 F.2d at 260-61.
Id. at 261.
Id.
Id. at 261-62.
Id. at 263.
956 F.2d 493 (5th Cir. Mar. 1992).
498 U.S. 89 (1990).
939 F.2d 311 (5th Cir. Aug. 1991).

19931

LABOR AND EMPLOYMENT LA W

ment by the plaintiff to sue the right entity because the city had
clearly suffered no prejudice and its attorney had been defending the
case.
B.

Arbitration

Pursuant to the result predicted in the 1992 Symposium, 2 1' the
court in Alford v. Dean Witter Reynolds, Inc. ,212 ruled that claims
under Title VI1P2 1 were subject to compulsory arbitration under the

Federal Arbitration Act. 214 In so doing, the court cited the exclusion
of employment contracts for workers engaged in foreign or interstate
commerce.21 5 Although this exclusion has historically been very narrowly interpreted, only future decisions will reveal whether Alford
will be of significance to anyone except stockbrokers, who have
agreements to arbitrate that are not contained in employment agreements.
C.

Trial by Magistrate

Opposite conclusions to strikingly similar questions were reached
by the court in EEOC v. West Louisiana Health Services, Inc. 21 6 In
that case, the EEOC filed a complaint alleging retaliation against
Anderson, who did not intervene in the action. Both the EEOC and
the defendant consented to trial by a Magistrate. The EEOC later
filed a second suit on behalf of a witness (Lewis). This case was
consolidated with the case on behalf of Anderson. Lewis intervened,
but never consented to trial by magistrate. The magistrate tried the
case and held for the defendant on all claims. Anderson and Lewis
appealed. Anderson argued that the magistrate lacked jurisdiction
because one party (Lewis) never consented under Title 28, Section
636(c) of the United States Code. On this claim, the court found
that consolidation does not make two cases into one case and, thus,

211. See Lawrence H. Clore & David M. Thomas, Labor Law, Survey of Fifth Circuit,
23 TEX. TECH L. REV. 339, 360 (1992) ("It appears likely that Title VII claims will be held
subject to arbitration in the case of individual agreements to arbitrate.").
212. 939 F.2d 229 (5th Cir. Aug. 1991).
213. 42 U.S.C. §§ 2000e-2000e-17 (1988 & Supp. 11 1990), as amended by Act of Nov. 21,
1991, 42 U.S.C.S. §§ 2000e-2000e-17 (Law. Co-op. Supp. 1992).
214. 9 U.S.C. §§ 1-16 (1988 & Supp. 11 1990).
215. 939 F.2d at 230 n.*.
216. 959 F.2d 1277 (5th Cir. Apr. 1992).
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Anderson could not prevail based on Lewis' failure to consent,
21 7
because Lewis was not a party to Anderson's case.
The court, however, found Lewis' appeal timely, utilizing Anderson's Notice of Appeal to extend the time period pursuant to the
Federal Rule of Appellate Procedure 4(a)(3) . 2 1 The court noted the

inconsistency of its position, but found that while the consolidation
did not eliminate the independent existence of the two actions, where
they were treated as one throughout the trial, they could be treated
21 9
as one case for purposes of Notice of Appeal.
D.

Sex Discrimination

Sexual harassment claims were considered in Collins v. Baptist
Memorial Geriatric Center.22m There the district court rejected plaintiff's claims of retaliation, hostile environment and quid pro quo
sexual harassment. 221 The Fifth Circuit affirmed the retaliation and

hostile environment findings as not clearly erroneous, relying on the
jury's verdict on related state claims to supplement the less than
detailed and explicit findings by the district court. Because there was
no parallel state claim to the quid pro quo allegations, such supplementation was not possible and the court remanded for further
findings. The Fifth Circuit suggested that on remand the trial court
address evidence which demonstrated that those employees who were
222
receptive to the defendant's Executive Director received higher raises.
The Fifth Circuit held in Wilson v. Zapata Off-Shore Co. 221 that
Title VII does not preempt application of the Jones Act 224 to the

claims of seamen based upon sexual harassment. This decision raises
new areas of possible defense to sexual harassment cases.
In Davis v. Yazoo County Welfare Department,22 a reverse sex
discrimination finding in favor of the plaintiff, a male applicant,
was reviewed. The court found that the district court made a credi-

217.
218.
219.
220.
221.
222.
223.
224.
225.

Id. at 1279-80.
Id. at 1280.
Id.
937 F.2d 190 (5th Cir. Aug. 1991), cert. denied, 112 S. Ct. 968 (1992).
Id. at 191.
Id. at 197.
939 F.2d 260 (5th Cir. Aug. 1991).
46 U.S.C. app. § 688 (1988).
942 F.2d 884 (5th Cir. Sept. 1991).
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bility resolution based on an erroneous perception that a logical
inconsistency existed in the testimony of a witness for the defendant. 226 Specifically, the witness testified that, after interviewing the
plaintiff, another opening occurred and, because procedures called
for a separate interview for each opening, she called the plaintiff to
ascertain whether he wished to have a second interview. During that
call, the witness assured the plaintiff that he was under consideration
for the second job without need for another interview. The district
about her
court found this inconsistent with the witness's testimony
227
negative reaction to the plaintiff's first interview.
The Fifth Circuit found this to be clearly erroneous because the
district court failed to acknowledge or account for the witness's
testimony that the purpose of the call was to determine whether the
plaintiff wished to go through another interview. 22 The court reviewed the other evidence and noted the district court's reliance on
the fact that few men ever worked for the defendant, while failing
to mention that the relevant statistical comparison of male applicants
to all applicants and male hires to all hires was favorable. The case
was remanded for reconsideration of the district court's conclusions
229
in light of the opinion.

E.

Retaliation
20

we reported on the court's decision
In the 1992 Symposium,
in EEOC v. J.M. Huber Corp.231 The court treated an EEOC
suggestion for rehearing en banc as a petition for a panel rehearing
and amplified its prior opinion 23 2 in light of the Supreme Court's
233
decision in International Union, UA W v. Johnson Controls, Inc.
2
4
The court again distinguished EEOC v. Cosmair because the employer there stopped benefits to the employee simply because he filed
a charge. Huber, however, stopped benefits to preserve the tax
qualified status of its benefit plans. Further, Huber not only stopped

226.
227.
228.
229.
230.
231.
232.
233.
234.

Id. at 887-88.
Id.
Id.
Id.at 889-90.
Clore & Thomas, supra note 211, at 369.
927 F.2d 1322 (5th Cir. 1991).
EEOC v. J.M. Huber Corp., 942 F.2d 930 (5th Cir. Sept. 1991).
Ill S. Ct. 1196 (1991).
821 F.2d 1085 (5th Cir. 1987).
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the benefits for those claiming discrimination under Title VII, it also
stopped the benefits for those who contested their severance for any
reason and sought reinstatement. 235 The court also relied on this latter
distinction in distinguishing Johnson Controls because it was found
to make the rule a facially neutral policy. Further, the court held
the Bona Fide Occupational Qualification analysis of Johnson Controls was limited to policies that are facially discriminatory on the
basis of gender, national origin or religion.
VI.

PUBLIC EMPLOYEES

A.

Civil Service

In Morales v. Department of the Army, 23 6 the court held that
where a base fire fighter sought damages for intentional infliction of
emotional distress, interference with right to contract, negligence and
violation of due process based on his being listed absent withotit
leave, intimidation, and lack of notice and opportunity to be heard
prior to discharge, his exclusive remedy was found in the Civil Service
Reform Act ("CSRA") and in the collective bargaining agreement
("CBA") between his union and the base.2 37 Even though Morales
was not on federal property at the time of the alleged wrongful acts,
his complaint arose from his federal employment. Therefore, he was
required to follow the grievance procedure in the CBA, which the
238
CSRA makes his exclusive remedy.
The court also refused to permit Morales to bring an action
against his supervisors in their individual capacity, since his complaint
alleged that they acted in the course and scope of their employment.
This, the court found, was a factual allegation amounting to a
23 9
judicial admission, which barred an individual action against them.
B.

Tenure

In Spuler v. Pickar,240 a denial of tenure case, the Fifth Circuit
examined an award of judgment notwithstanding the verdict to the

235.
236.
237.
238.
239.
240.

942 F.2d at 931.
947 F.2d 766 (5th Cir. Nov. 1991).
5 U.S.C. §§ 1101-1105 (1988 & Supp. 11. 1990).
947 F.2d at 768-69.
Id. at 769.
958 F.2d 103 (5th Cir. Apr. 1992).
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University of Houston, the German Department Chairwoman, and
Dean of the College of Humanities. The court held that the plaintiff
had no constitutionally protected property right to tenure and, therefore, was an employee at will. As a result, no "process" was due.
The court noted that, under Texas law, employee handbooks do not
establish contractual rights, and the faculty handbook did not do so
24
in this case. '

When a public university eliminates programs and, as a result,
tenured faculty positions, due process questions may arise. In Texas
Faculty Ass'n. v. University of Texas at Dallas,242 the Fifth Circuit
addressed a challenge by faculty members who lost their jobs to such
an elimination of programs. The court held that due process requirements vary, but are triggered when a state actor deprives a person
of a protected interest. 243 What process is due depends on the private
interest affected, the risk of erroneous deprivation, the value of
additional safeguards, and the government's interest, including the
burdens resulting from the use of additional or substitute safeguards .244

The court found that the loss of jobs resulted from the decision
to eliminate programs and analyzed the two decisions together,
finding a private interest in both the program and position elimination
decisions. 245 The court also recognized that public education is largely
and correctly committed to the control of state and local officials,
and that courts should not unduly intrude. 24 The court found little
risk of erroneous deprivation as a result of the program elimination
decisions, but held that because faculty members were tenured to the
institution rather than the program, a greater risk of erroneous
deprivation existed in the position elimination decision .247 Because
only the barest procedural protections were required in regard to the
elimination of the programs, the court found those utilized to be
satisfactory. 248 However, the court said that each faculty member
should have been given the opportunity to show that he or she should

241.
242.
243.
244.
245.
246.
247.
248.

Id. at 106-07.
946 F.2d 379 (5th Cir. Oct. 1991).
Id. at 383.
Id.at 384 (citing Mathews v. Eldridge, 424 U.S. 319, 335 (1976)).
Id.at 384-85.
See id. at 385.
Id. at 386.
Id. at 387.
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have been retained by the institution. The court stated that a nonadversarial proceeding when documents submitted by the faculty
member showing why he or she should be retained were considered
together with written conclusions by the hearing officer(s) would
satisfy due process.

249

C.

First Amendment Claims

In Rollins v. Marsh,250 a federal supervisory employee was suspended after nude photographs of his wife were published in several
magazines. Both Mr. and Ms. Rollins were civil service employees.
Mr. Rollins appealed to the Merit Systems Protection Board under
the CSRA, claiming that the removal from his position violated his
First Amendment rights because it was done in response to the
publication of the photographs. He also claimed conspiracy and
unlawful sex discrimination. The Administrative Law Judge who
heard his claim ordered him reinstated with back pay. He did not
25
appeal any part of the decision.

Subsequently, both Mr. and Ms. Rollins sued in federal court
seeking damages under Title VII, the Federal Tort Claims Act, 25 2 a
Bivens 53 claim, and pendent state claims. The Fifth Circuit held that
all claims except the Title VII claim were preempted by the CSRA.
The court also held that Mr. Rollins' Title VII claim was barred by
the failure to timely appeal the decision of the Merit System Protection Board and that the record did not show that Ms. Rollins
25 4
exhausted her administrative remedies.

A public school superintendent filed suit in Kinsey v. Salado
Independent School District,255 alleging he was relieved of his duties
because of his political opposition to the new board. 25 6 The Fifth
Circuit stated that when political association is the claimed reason
for retaliation, public concern is automatically established. 25 7 The

249. See id. at 388-89.
250. 937 F.2d 134 (5th Cir. July 1991).
251. Id. at 136.
252. 28 U.S.C. §§ 2671-2680 (1988 & Supp. 1 1990).
253. Bivens v. Six Unknown Agents of Fed. Bureau of Narcotics, 403 U.S. 388 (1971)
(holding that unconstitutional conduct by federal agent acting under color of authority gives
rise to cause of action for damages).
254. 937 F.2d at 139-40.
255. 950 F.2d 988 (5th Cir. Jan. 1992), cert. denied, 112 S. Ct. 2275 (1992).
256. Id. at 991.
257. Id. at 993.
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court noted that where the public employee is, as here, a confidential
employee or high level policy maker, the government's interests more
25 8
easily outweigh the citizen-employee's interests.
The court found plaintiff's speech involved matters of public
concern, and that the superintendent's relationship to the board was
required to be a close one. The court then considered, in light of
the importance of the speech and the closeness of the relationship,
whether plaintiff's activities were sufficiently disruptive to prevent
effective performance, given that he was a high-level policy maker
and confidential employee. The court held that he was lawfully
25 9
relieved of his duties.

A public employee alleging that he or she was punished in
retaliation for exercise of First Amendment rights can obtain relief
only if the speech addresses a matter of public concern. In Dorsett
v. Board of Trustees for State Colleges & Universities,260 the court
held that a teacher's complaints about class assignments and work
environment were not, when considered in terms of content, context
and form, matters of public concern. Also, the court expressed doubt
as to whether the teacher's complaints of harassment in classroom
and teaching assignments, departmental procedures, administrative
matters, and pay increases amounted to constitutional violations in
261
the context of public education.

D.

Polygraph Exams

In Woodland v. City of Houston,262 the plaintiffs brought suit
alleging that polygraph tests administered to applicants for positions
with the city and airport police departments and city fire department
violated their privacy rights under the federal and state constitutions
and Texas common law. Violations of the Texas Polygraph Examiners
Act 2 63 and Policemen's Civil Service Commission Act

264

were also

alleged. The district court submitted liability issues to the jury, which
found the tests unreasonably intrusive under federal and state stan-

258.
259.
260.
261.
262.
263.
264.

Id. at 994-95.
Id. at 995-96.
940 F.2d 121 (5th Cir. Aug. 1991).
Id. at 124-25.
940 F.2d 134 (5th Cir. Aug. 1991).
TEX. REV. CIV. STAT. ANN. art. 4413(29 cc) (Vernon 1976 & Supp. 1992).
TEx. Loc. GOV'T CODE ANN. §§ 143.001-.134 (Vernon 1988 & Supp. 1992).
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dards. 265 The court then entered an injunction and awarded back
266
pay. The city appealed.
The Fifth Circuit held that the district court erred in asking the
jury, under either the federal balancing of governmental and private
interests test or the Texas strict scrutiny test, to determine whether
an unreasonable invasion of privacy occurred. Both tests, said the
court, are questions of law. 267 The court also found error with the
district court's failure to answer factual questions concerning what
questions were asked during the tests and the pervasiveness of abuses.
Because no jury demand was made, the district court was to determine
on remand whether the factual questions should be retried to a new
268
jury or be determined by the court.
E.

Section 1983

269 /Hudson 270
Parratt

The
doctrine provides that when a state
actor's conduct is random and unauthorized, post-deprivation procedure is the only constitutionally required process. In Caine v.
Hardy,271 an anesthesiologist whose staff privileges were suspended
brought suit against a hospital and certain physicians alleging denial
of procedural due process. He also sought to assert a First Amendment complaint alleging he was suspended, not because of critical
errors he made that resulted in the death of a patient, but because
the hospital's Ad Hoc Investigating Committee was punishing him
because he opposed an exclusive anesthesiology contract between the
272
hospital and another anesthesiology group.
An en banc Fifth Circuit found that the hospital followed its
by-laws and that the plaintiff waived a post-deprivation formal
hearing under the by-laws as well as judicial review in the Mississippi
Chancery Court. The court also found that the plaintiff received all
the procedure to which he was entitled in the form of brief presuspension meetings with the Ad Hoc Investigating Committee be-

265. 940 F.2d at 135.
266. Id. at 135-38.
267. Id. at 138.
268. Id. at 139.
269. Parratt v. Taylor, 451 U.S. 527 (1981), overruled on other grounds by Daniels v.
Williams, 474 U.S. 327 (1986).
270. Hudson v. Palmer, 468 U.S. 517 (1984).
271. 943 F.2d 1406 (5th Cir. Sept. 1991).
272. Id. at 1409.
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cause his suspension occurred under the by-law authorizing quick
action to protect lives. The court noted that not even an informal
pre-deprivation hearing is required when action is taken to protect
273
public safety.
In regard to Parratt/Hudson,the court listed the three preconditions to the application of that doctrine as set forth in Zinermon v.
Burch :274 (i) a truly unforeseeable deprivation, (ii) pre-deprivation
procedures must be impotent to counter the state-actor's conduct,
and (iii) the conduct must be unauthorized. 275 The court held that
the plaintiff's allegations of bias met the requirements set forth in
Zinermon for invoking the Parratt/Hudson doctrine, and that he
2 76
had adequate and prompt post-deprivation remedies.
In Caine, the court found no First Amendment claim because
Caine's remarks in opposition to the exclusive anesthesiology contract
were not of public concern. Rather, the remarks reflected a personal
interest in a hospital dispute concerning intra-office management. 277
In Quives v. Campbell,278 the court found that in light of the
Supreme Court's decision in Siegert v. Gilley,279 in order to appeal
from a district court's decision upholding a claim of qualified immunity, the appellant must first allege the violation of an established
constitutional right. 2 0 Because the plaintiff in Quives was asserting
a right to employment in a specific job, rather than a property
interest in the status of being an employee, no constitutional violation
was established. The court, therefore, did not address the issue of
28
qualified immunity. 1
F.

Federal Labor Relations Authority

Section 7114(a)(2)(B) of the Federal Service Labor-Management
Relations Statute2 2 affords an employee the right to union representation when he or she is interviewed in connection with an investi-

273.
274.
275.
276.
277.
278.
279.
280.
281.
282.

Id.at 1412.
494 U.S. 113 (1990).
943 F.2d at 1413.
Id. at 1413-15.
Id. at 1416.
934 F.2d 668 (5th Cir. July 1991).
111 S. Ct 1789 (1991).
934 F.2d at 670-71.
Id.
5 U.S.C. § 7114(a)(2)(B) (1988).
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gation and reasonably believes the interview may result in disciplinary
action against him or her. Under the interpretation of the Federal
Labor Relations Authority ("FLRA"), when an employee requests
representation, the employer may grant the request, discontinue the
examination, or offer the employee the option of continuing the
examination without representation or having no examination at all. 283
In INS v. FLRA, 214 the Fifth Circuit affirmed the FLRA's construction of the statute. In addressing an unfair labor charge based on
an alleged constructive denial of the right to representation, the court
also affirmed the FRLA's finding that, in the case at hand, coercion
resulted in constructive denial of representation. The court, however,
remanded for a determination of whether, after the coercion, the
28 5
employee voluntarily participated in the interview.
In INS v. FLRA ,286 the court reversed an FLRA determination
that Immigration & Naturalization Service ("INS") employees had
the right to wear union pins on their uniforms.28 7 Because the INS
border patrol is a para-military organization, the court held the INS
policy prohibiting individual adornment of uniforms was entitled to
special deference. As a matter of law, when a law enforcement
agency enforces such a policy in a consistent and non-discriminatory
manner, "special circumstances" exist which justify banning union
buttons. 288 The court also found the agency's interest sufficient to
outweigh any First Amendment rights the agents had in wearing
28 9
union pins while on duty.
VII.

RAILWAY LABOR ACT

In Air Line Pilots Ass'n, Internationalv. O'Neill,2 9° the Supreme
Court reversed the Fifth Circuit's reversal of an award of summary
judgment to the Air Line Pilots Association ("ALPA"). In so doing,
the Supreme Court noted that the Fifth Circuit had reversed the
district court because a fact issue that concerned whether ALPA

283. Norfolk Naval Shipyard v. Tidewater Va. Fed. Employees Metal Trades Council, 35
F.L.R.A. 1069, 1073 (1990).
284. 939 F.2d 1170 (5th Cir. Aug. 1991).
285. Id. at 1175.
286. 955 F.2d 998 (5th Cir. Mar. 1992).
287. See id. at 1007.
288. See id.
289. Id.
290. 111 S. Ct. 1127 (1991).
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737

acted arbitrarily in consenting to a bankruptcy award which ended
a two year strike, precluded summary judgment. 291 Because the Fifth
Circuit did not consider the issue of a bad faith breach of ALPA's
duty of fair representation to the pilots, the case was remanded for

292
consideration of that issue.

293
On remand, in O'Neill v. Air Line Pilots Ass'n, International,
the court held that statements purportedly made by ALPA that the
pilots would be entitled to ratify any strike settlement, which they
were not permitted to do, did not demonstrate bad faith. The Fifth
Circuit so held because the pilots did not establish that such statements were intentionally misleading or sufficiently egregious to establish bad faith. 294 Similarly, statements that retirees would be
included in any settlement, which also did not occur, were insufficient
295
to show bad faith.

The pilots' claims that ALPA fabricated a bankruptcy court gag
order so that the pilots' coordinating council would be uninformed
about negotiations, and that ALPA schemed with the airline employer
to get the settlement imposed, also did not amount to bad faith
because such conduct was not egregious and it was within the ALPA's
discretion to believe that secrecy was necessary to conclude the
settlement. 296 As to the pilots' further claim that ALPA violated its

own policies, the court found that deference to the union's interpretation of its policies was proper because the pilots had not demonstrated that the ALPA acted in bad faith. 297 Accordingly, the district
court was affirmed.

298

Peggy Wood sued her employer and union based on her discharge
and the union's failure to grieve it. In Wood v. Houston Belt &
Terminal Railroad,299 the court held that Wood's claims that her
union and employer engaged in breach of contract, tortious interference with contract, fraudulent misrepresentation, conspiracy, and
negligence constituted a hybrid duty of a fair representation case that

291.
292.
293.
294.
295.
2W6
297.
298.
299.

Id. at 1133.
See id.
939 F.2d 1199 (5th Cir. Aug. 1991).
Id. at 1203.
See id. at 1204.
Id- at 1205-06.
Id.at 1206.
Id.at 1207.
958 F.2d 95 (5th Cir. Apr. 1992).
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was barred by the six month statute of limitations applicable to such
actions.3°°
In Johnson v. Express One International, Inc. 301 the court addressed the question of whether, under the Railway Labor Act
("RLA'"),302 an employee is entitled to the presence of an employeerepresentative at an investigatory interview or disciplinary hearing
with the employer. Such a right exists in a union context under the
NLRA.30 3 Relying on the absence of any provision similar to the
NLRA's right "to engage in other concerted activities for the purpose
of collective bargaining or other mutual aid or protection" in
section 7,304 the Fifth Circuit found that no such right to have a coworker present at a disciplinary hearing in a non-union context exists
under the RLA. 30 5
VIII.

VETERANS' RIGHTS

In Cole v. Swint, 6 the court, while noting that the Veterans'
Reemployment Rights Act ("VRRA") 307 was to be liberally construed
to benefit reservists and national guardsmen, held that VRRA, unlike
Title VII, applies to small or casual employers.33 The court found
that merely because a replacement employee had been hired, the
employer could not avoid reemploying the plaintiff. The VRRA was
applicable because hiring replacements was not a change in circumstances on the part of the employer sufficient to relieve the employer
9
of its obligation to rehire a returning reservist. 3
IX.

CONCLUSION

The cases handed down in the last year by the Fifth Circuit defy
easy categorization. A common thread, however, running throughout
many of the decisions of the court is judicial restraint and respect

300.
301.
302.
303.
304.
305.
306.
307.
308.
309.

Id. at 97.
944 F.2d 247 (5th Cir. Oct. 1991).
46 U.S.C. §§ 151-188 (1988).
944 F.2d at 249.
29 U.S.C. § 157 (1988).
944 F.2d at 249.
961 F.2d 58 (5th Cir. Mar. 1992).
38 U.S.C. §§ 2021-2026 (1988 & Supp. 11 1990).
961 F.2d at 60.
Id.
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for precedent. There is little evidence of judicial activism or attempts
to stretch statutory language. It appears that in the immediate future,
major changes in federal labor and employment law will be initiated
by legislative action rather than by judicial decision.

