
LENDERS AND BORROWERS BEWARE! SECURED
CREDITORS MAY NOT AVOID LIABILITY FOR BREACHES
OF THE PEACE BY USING AN INDEPENDENT
CONTRACTOR TO CARRY OUT REPOSSESSION: MBank El
Paso, N.A. v. Sanchez, 836 S.W.2d 151 (Tex. 1992)'

I. INTRODUCTION

MBank El Paso hired El Paso Recovery Service to repossess
Yvonne Sanchez's automobile after she defaulted on a note. 2 Two
employees of the service found the car parked in Sanchez's driveway,
where they hooked it to a tow truck.' Sanchez, who was present at
the time, demanded that they cease their attempt to take the car,
and urged them to leave the premises.4 The two men, however,
ignored Sanchez's demands and continued with the repossession., In
an attempt to thwart their efforts, Sanchez jumped into the car,
locked the doors, and refused to leave. 6 One of the men threatened
Sanchez by stating that if she did not get out of the car she would
be spending the weekend locked in the repossession yard with a
doberman pinscher guard dog.7 Sanchez, however, remained in the
car.8 The men, making good on their threat, then proceeded to tow
the car with Sanchez inside, at a high rate of speed, to the repos-
session yard. 9 The men then locked Sanchez in the lot with the guard
dog until Sanchez was later rescued by her husband and the police.' 0

Sanchez subsequently filed suit against MBank, alleging that it
was liable for a willful breach of the peace resulting from the acts

1. This case can best be summed up by a quote from the movie, Repo Man: "I shall
not cause harm to any vehicle, nor the personal contents thereof, nor through inaction let
that vehicle or the personal contents thereof, come to harm. That's what I call the repo code,
kid." REPO MAN (University City Studios, 1983). (Unfortunately, the two men from El Paso
Recovery Service had either never seen the movie or never heard of the repo code.)

2. MBank El Paso, N.A. v. Sanchez, 836 S.W.2d 151, 152 (Tex. 1992).
3. Id.
4. Id.
5. Id.
6. Id.
7. Sanchez v. MBank of El Paso, 792 S.W.2d 530, 531 (Tex. App.-El Paso 1990),

aff'd, 836 S.W.2d 151 (Tex. 1992).
8. Id.
9. 836 S.W.2d at 152.

10. Id.
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of El Paso Recovery Service." MBank moved for summary judgment,
asserting that El Paso Recovery Service was an independent contrac-
tor for whom MBank bore no responsibility. 2 The trial court granted
summary judgment in favor of MBank." In reversing the trial court
the El Paso Court of Appeals held that section 9.503 of the Texas
Business and Commerce Code'4 "imposes a nondelegable duty on a
secured party pursuing nonjudicial repossession to do so without
breaching the peace."'' The Texas Supreme Court, in an opinion
written by Justice Mauzy, affirmed the decision of the court of
appeals, thereby establishing a new exception to the general rule that
an employer is not liable for the acts or omissions of an independent
contractor. '

6

II. THE LEGAL RELATIONSHIP BETWEEN EMPLOYERS AND

INDEPENDENT CONTRACTORS IN TEXAS

The term "independent contractor" has many definitions. 7 Most
frequently, courts define an independent contractor as one who
contracts to do certain work without being subject to the control of
the employer, except as to the product or result of that work.', An
employer exercises no control over the details of the work done by
an independent contractor, but should only be interested in the
contractor's end result. 19

A. Employer Liability: The General Rule and the Exceptions

The general rule as to the liability of an employer for the acts
of an independent contractor is that an employer is not liable for
physical harm caused to a third party by an act or omission of the

11. 792 S.W.2d at 531.
12. 836 S.W.2d at 152.
13. Id.
14. TEx. Bus. & COM. CODE AN. § 9.503 (Vernon 1991).
15. 836 S.W.2d at 152.
16. See id. at 152-54. Justices Cook and Hecht filed separate dissenting opinions. See id.

at 155.
17. 41 AM. JUR. 2D Independent Contractors § 1 (1968); William Sommerville & Sons,

Inc., v. Carter, 571 S.W.2d 953, 956 (Tex. Civ. App.-Tyler 1978), affd, 584 S.W.2d 274
(Tex. 1979).

18. See 41 AM. JUR. 2D Independent Contractors § 1 (1968).
19. See id.

'276 [Vol. 24:275



1993] NONDELEGABLE DUTY

contractor or his servants.20 Over time, however, courts have recog-
nized some exceptions to the general rule.2' The exceptions generally
fall into three categories:

1) Negligence of the employer in selecting, instructing, or super-
vising the contractor;
2) Nondelegable duties of the employer, arising out of some special
relationship toward the public on the part of the particular plain-
tiff;23 and
3) Work which is specially, peculiarly, or inherently dangerous.24

B. The Negligent Hiring Exception in Texas

The negligent hiring exception creates employer liability when
the employer negligently employs an independent contractor and a
third party is injured as a result of the independent contractor's
incompetence. 25 This exception is based on the premise that if an
injury is caused by an employer's own negligence, then the employer
should answer for that negligence. 26

20. See RESTATEMENT (SECOND) OF TORTS § 370 (1965). The trial court undoubtedly relied
upon this general rule in granting summary judgment for MBank. See 792 S.W.2d at 531.

21. See RESTATEMENT (SECOND) OF TORTS § 410-429 (1965) (citing the complete list of
exceptions).

22. Id. This exception is commonly referred to as the negligent hiring exception; see infra
subpart II.B.

23. Id. This exception is commonly referred to as the nondelegable duty exception; see
infra subpart II.C.

24. Id. This exception is commonly referred to as the inherently dangerous activity
exception. Although only the first two exceptions to the general rule are discussed in the note,
the reader should recognize that the inherently dangerous exception has also been used
extensively to hold employers vicariously liable. See, e.g., Sanchez v. MBank El Paso, 792
S.W.2d 530 (Tex. App.-El Paso 1990), aff'd, 836 S.W.2d 151 (Tex. 1992). In the subject
case, the El Paso Court of Appeals ruled that repossession is an inherently dangerous activity.
See 792 S.W.2d at 532. The Texas Supreme Court failed to address this issue on appeal after
concluding that peaceable self-help repossession is a nondelegable duty. See 836 S.W.2d at
153.

25. See Moore v. Roberts, 93 S.W.2d 236, 238-39 (Tex. Civ. App.-Texarkana 1936, writ
ref'd).

26. See RESTATEMENT (SECOND) OF TORTS § 411 (1965). The exception is explained fully:
"An employer is subject to liability for physical harm to third persons caused by
his failure to exercise reasonable care to employ a competent and careful contractor
(a) to do work which will involve a risk of physical harm unless it is skillfully and
carefully done, or (b) to perform any duties which the employer owes to third
persons."

Id.; see infra notes 27-48 and accompanying text (detailing further the negligent hiring
exception).
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For example, in Simonton v. Perry,27 the Texas Court of Civil
Appeals recognized that if a person knowingly employed a negligent
or reckless contractor, a cause of action might arise against the
employer. 28 The plaintiff in Simonton hired an independent contractor
to complete the brickwork for a house.29 The independent contractor
hired two boys, one to carry bricks up an elevator, and another to
handle a mule.3 0 The boy carrying bricks was injured when the other
boy lost control of the mule.3 1 The court stated that the negligent
hiring exception to the general rule of employer nonliability could
not be applied between an independent contractor and the independ-
ent contractor's employees.3 2 However, the court did acknowledge
that if an employer knowingly hires a negligent or reckless inde-
pendent contractor, the employer could be held liable for any injuries
caused by that independent contractor."

Later Texas cases utilized the language in Simonton to expand
the negligent hiring exception. For example, in Smith v. Baptist
Memorial Hospital System,3 4 an emergency room patient sued the
physician, the professional association with which the physician was
associated, and the hospital, alleging negligent emergency room treat-
ment. 35 The San Antonio Court of Appeals held that "[a]n employer
has a duty to use ordinary care in employing an independent con-
tractor and if he knowingly employs a negligent contractor, whose
negligence in performing the contract injures a third party, he may
be liable." 3 6

Although a plaintiff might prevail if able to prove that an
employer was negligent in selecting an independent contractor, prov-

27. 62 S.W. 1090 (Tex. Civ. App. 1901, no writ).

28. Id. at 1091.

29. Id. at 1090.
30. Id.

31. Id.

32. Id. at 1091.

33. Id.

34. 720 S.W.2d 618 (Tex. App.-San Antonio 1986, writ ref'd n.r.e.).

35. Id. at 620.
36. Id. at 627. Several cases exemplify the general rule that an employer must use due

care in selecting an independent contractor or face liability for any injuries to third parties
caused by the independent contractor's negligence. See Jones v. Southwestern Newspapers
Corp., 694 S.W.2d 455, 458 (Tex. App.-Amarillo 1985, no writ); Moore v. Roberts, 93
S.W.2d 236, 238-39 (Tex. Civ. App.-Texarkana 1936, writ ref'd); White v. Green, 82 S.W.
329 (Tex. Civ. App. 1908, no writ).

[Vol. 24:275
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ing negligence is sometimes difficult.37 Moore v. Roberts 8 exemplifies
the proof required to prevail in a negligent hiring cause of action.39

In Moore, the appellant filed suit to recover for injuries resulting in
the death of his wife.4 The appellee purchased lumber and hired an
independent contractor to haul the lumber.4' While hauling this
lumber, an employee of the independent contractor struck the ap-
pellant's wife and killed her.4 2 The trial court granted an instructed
verdict for the independent contractor and the appellant appealed. 43

The appellant contended that the instructed verdict was error because
the evidence at trial raised a material fact issue as to whether the
independent contractor was negligently hired." In quashing this prop-
osition, the court stated that "negligence is not to be presumed. '45

The Texarkana Court of Appeals commented that the appellee had
made inquiry if the independent contractor was properly equipped
to perform the job." The court also cited Simonton and stated: "The
mere fact that the [independent] contractor negligently caused an
injury to another affords no presumption that the employer was
negligent in his selection of a[n] [independent] contractor. 4 7 Thus,
the employer's negligence in hiring an independent contractor must
also be the cause of any injury sustained by a third party. 4

1

The negligent hiring exception is a cause of action that has been
previously used by plaintiffs in automobile repossession.4 9 The re-
possession cases in Texas demonstrate that proof of both negligence
and causal connection is required to prevail.5 0 For example, in Texas
American Bank v. Boggess,5 the owner of a van sustained injuries
during a repossession conducted for the bank by an independent

37. See, e.g., 93 S.W.2d at 239; see infra notes 38-47 and accompanying text.
38. Id. at 236.
39. See id. at 238-39.
40. Id. at 237.
41. Id.
42. Id.
43. Id.
44. Id. at 238.
45. Id. at 239.
46. Id.
47. Id. (quoting 14 R.C.L. 81, § 18 (Law. Co-op. 1916)).
48. See, e.g., Texas Am. Bank v. Boggess, 673 S.W.2d 398 (Tex. App.-Fort Worth

1984, writ dism'd).
49. Id. at 399.
50. Id.
51. 673 S.W.2d 398 (Tex. App.-Fort Worth 1984, writ dism'd).
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contractor.5 2 During the trial, both sides submitted evidence with
respect to whether the bank was negligent in hiring this particular
independent contractor." The evidence showed that the independent
contractor had approximately fifty financial institutions as clients
and had handled around 400 repossession matters for the bank with
only one problem.54 Evidence was also introduced regarding the
independent contractor's reliability, effectiveness, and reputation
among the other employers for whom he had worked." Conversely,
evidence was introduced that the contractor had been convicted of a
felony theft in the early 1970's, had served three years in prison,
and was on parole when the appellee's van was repossessed.5 6 The
record also reflected that the contractor had been involved in five
car accidents within one year of the repossession of the appellee's
van. 57

One of the points of error alleged on appeal by the bank was
that there was insufficient evidence to support the jury's finding of
negligence on the part of the bank in hiring the independent con-
tractor. 58 The court disagreed, however, stating that the finding of
negligence was supported by some evidence.59 The court of appeals
also articulated the negligent hiring exception by stating that "one
hiring an independent contractor may be held responsible for his acts
if the employer knew or should have known that the contractor was
incompetent and a third person is injured because of such incom-
petency. "60

The Texas courts frequently use the negligent hiring exception
to create employer liability for the acts or omissions of an independ-
ent contractor. 6' However, to prevail under the negligent hiring
theory, a plaintiff must prove that an employer knowingly hired an
incompetent or reckless independent contractor and therefore was at
fault .62

52. Id. at 400.
53. Id. at 399.
54. Id.
55. Id.
56. Id.
57. Id.
58. Id. at 400.
59. Id.
60. Id.; see RESTATEMENT (SECOND) OF TORTS § 41 l(a), (b) (1965).
61. See supra notes 25-60 and accompanying text.
62. See supra notes 25-60 and accompanying text.
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C. The Nondelegable Duty Exception in Texas

Conversely, the nondelegable duty exception creates employer
liability for the negligence of an independent contractor, regardless
of whether the employer was actually at fault. 63 A nondelegable duty
arises when, for reasons concerning public policy, the employer is
not permitted to shift the responsibility for the proper execution of
the work to the contractor." For example, a nondelegable duty is
created when a statute or administrative regulation imposes a duty
upon an employer overseeing particular types of work to provide
specific safeguards or precautions for the safety of others. 65 Typically,
the terms of the statute or ordinance in question must be of such
tenor as to subject the employer to a definite obligation." Thus, the
duty imposed must be specifically identified in the statute. 67 Ordi-
narily, a statute that creates a general duty cannot be nondelegable
because no specific safeguards or precautions are set forth."

Two types of statutes and regulations fall into the nondelegable
duty category. 69 The first imposes upon those doing the work an
absolute duty to see that the specified safeguards or precautions are
provided. 70 The second merely imposes a duty to use reasonable care
to provide the specified safeguards. 7' If the duty is absolute, the
employer is subject to liability for the failure of the contractor to
provide the required safeguard or precaution. 72 Liability is imposed
upon the employer even though the contractor exercised all reasonable
care to supply the particular safeguard or precaution. 7 On the other
hand, if the duty is only one of reasonable care, the employer is
subject to liability only if the contractor has failed to exercise such
care. 74

Texas courts frequently applied the nondelegable duty exception
to impose liability on railroads that hired independent contractors.75

63. See RESTATEMENT (SECOND) OF TORTS §§ 411-439 (1965).
64. See id.
65. Id. § 411.
66. 41 AM. JuR. 2D Independent Contractors § 38 (1968).
67. See RESTATEMENT (SECOND) OF TORTS § 424 (1965).
68. See id.
69. Id.
70. Id.
71. Id.
72. Id.
73. Id.
74. Id.
75. See infra notes 76-88 and accompanying text.
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For example, in Gulf C. & S. F. Ry. v. Stephenson,76 the plaintiff
incurred damages to his crops when livestock entered his land through
an opening in his fence.77 Even though an independent contractor
actually tore down the length of fence, the railroad was held respon-
sible and thus was liable for the crop damage.78 The Galveston Court
of Appeals decided that the specific statutory duty to give notice
upon tearing down fences was nondelegable.7 9

The nondelegable duty exception has also been applied by the
Texas courts with regard to a statutory duty to repair. In Quanah,
A. & P. Ry. v. Goodwin,80 the railroad owed the general public a
statutory duty to keep street crossings in good repair during construc-
tion of tracks across the streets."' The statute granted a railway the
right to cross streets with its tracks but imposed upon it the duty of
keeping the crossings in repair.12 The Amarillo Court of Civil Appeals
held that the specific duty to repair could not be shifted to an
independent contractor. 3

The court in Quanah based its decision on an earlier railroad
case, Texas Midland Railroad v. Johnson," holding that the statutory
duty to repair roadways could not be delegated to a third party.85

The statute in Johnson expressly required a railroad to restore a
highway to its former condition after laying track across it. 6 The
temporary right of way, built for the public while the highway was
under construction, was left in a dangerous condition.8 7 Because of
the specific statutory duty, the court of civil appeals held that the
duty to keep the detour road in good repair was nondelegable. 8

The Texas Supreme Court, prior to MBank, had never extended
the nondelegable duty exception to include any non-specific statutory

76. 273 S.W. 294 (Tex. Civ. App.-Galveston 1925, no writ).
77. Id.
78. Id. at 295.
79. Id.
80. 177 S.W. 545 (Tex. Civ. App.-Amarillo 1915, writ denied).
81. Id. at 547.
82. Id.
83. Id.
84. 50 S.W. 1044, 20 Tex. Civ. App. 572 (1899, writ refrd).
85. Id. at 1045, 20 Tex. Civ. App. at 574.
86. Id.
87. Id.
88. See id.
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duty. 9 Torts arising from self-help repossessions were, as stated
above, dealt with under the theory of negligent hiring. 9°

III. THE GENESIS OF A NEW NONDELEGABLE DUTY

The Alabama Supreme Court, on the other hand, decided in
1987 that torts arising from self-help repossession should be dealt
with through the use of the nondelegable duty exception. In General
Finance Corp. v. Smith, 91 the supreme court recognized a nondeleg-
able duty absent a specific contractual or statutory duty. 92 The court
identified the nondelegable duty exception,93 but admitted that the
legislature did not set out specific "safeguards or precautions which
a secured party must take in order to effect a peaceful repossession." 94

However, the court held that, by implication, "a secured party is
under a duty to take those precautions which are necessary at the
time to avoid a breach of the peace." 9 Prior to General Finance,
Alabama, like most other jurisdictions, only utilized the nondelegable
duty exception when an employer, either by contract or law, owed
certain, specific obligations to the public.9

89. See supra notes 76-88.
90. See supra notes 25-60.
91. 505 So. 2d 1045 (Ala. 1987).
92. Id. at 1047-48.
93. Id. at 1047. The court stated: "An employer who by contract or law owes a specific

duty to another cannot escape liability for a tortious performance by reason of the employment
of an independent contractor." Id.

94. Id. at 1048.
95. Id.
96. This exception was first recognized in Montgomery Gas-Light Co. v. Montgomery &

E. Ry., 5 So. 735 (Ala. 1889). In Montgomery, a gas-light company placed a freight car on
a side track near the plaintiff railway company's main track. Id. at 736. Four of the plaintiff's
moving rail cars collided with the freight car near the main track and were destroyed. Id. The
court held that the contract to use the side track created a duty on the part of the defendant
to keep it free from obstructions. Id. The Montgomery court acknowledged that a contractual
nondelegable duty could be created, thereby making an employer liable in tort for the acts of
an independent contractor. Id. at 737.

The exception to the rule of nonliability of employers for independent contractors was
expanded in Alabama Power Co. v. Pierre, 183 So. 665 (Ala. 1938). In Pierre, the plaintiffs
purchased electrical equipment from the defendant power company. Id. at 667. The power
company agreed to install the equipment in the house without cost to the Pierres. Id. at 668.
Thereafter, the power company hired an independent contractor to install the electrical
equipment in the house. Id. The house was subsequently destroyed by fire caused by the
negligent installation of the electrical equipment. Id. In holding for the Pierres, the court
stated: "[Diefendant cannot escape responsibility for the negligent performance of the instal-
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Following the holding in General Finance, the courts of Min-
nesota also recognized the peaceful repossession of an automobile as
a nondelegable duty. In Nichols v. Metropolitan Bank,97 the Min-
nesota Court of Appeals held that the duty to peacefully repossess
property was "specifically imposed on a 'secured party'," and,
therefore, utilized the exception stated in section 424 of the Restate-
ment (Second) of Torts" that prohibits the delegation of a specific
duty imposed by statute or contract.99 Prior to Nichols, Minnesota
courts had only used the nondelegable duty exception when an
employer, either by contract or law, owed certain specific obligations
to the public.100 The Nichols decision thus extended the nondelegable

lation upon the theory that Bailey was an independent contractor. By contract this installation
was a non-delegable duty on defendant's part so far as these plaintiffs were concerned .. "
Id. The court thus held that a nondelegable duty could be created by contract even where the
independent contractor performed the contract at no extra charge. Id.

Alabama's nondelegable duty exception was further developed in State Farm Mut. Auto
Ins. Co. v. Dodd, 162 So. 2d 621 (Ala. 1964). In Dodd, State Farm hired an independent
contractor to repair Dodd's automobile. Id. at 626. The repairs were made negligently, resulting
in Dodd's death. Id. Based upon the insurance policy, the Alabama Supreme Court held that
State Farm had a contractual duty to repair the automobile which could not be delegated to
a third party. Id.

Robertson v. City of Tuscaloosa, 413 So. 2d 1064 (Ala. 1982) resulted in yet another
development of the nondelegable duty exception in Alabama. In Robertson, the plaintiff filed
an action against the city, the humane society, and the society's employee for killing his cow.
Id. at 1065. The Alabama Supreme Court held that the duty of animal control was a delegable
duty given to the humane society as an independent contractor. Id. at 1066. The court defined
a nondelegable duty as "a specific duty imposed on the municipality by statute." Id. The
development in Robertson reiterated the fact that in order for a duty to be nondelegable under
the exception to the general rule of employer nonliability, the statutory duty must be specific.
See id.

97. 435 N.W.2d 637 (Minn. Ct. App. 1989).
98. Id. at 640. The court quoted section 424 of the Restatement (Second) of Torts (1965):

"[A) person under a statutory duty to provide specific safeguards or precautions for the safety
of another is liable for injuries to the other person caused by a contractor's failure to provide
the necessary safeguards or precautions." Id. Instead of implying that the code specified a
statutory duty like Alabama did, the Minnesota court interpreted the statute as specifically
imposing, on a secured party, a duty. Id. The analysis is somewhat different, but nevertheless
reaches the same result. Id.

99. 435 N.W.2d at 640.
100. An early case creating an exception to the general rule of employer non-liability was

Pacific Fire Ins. Co. v. Kenny Boiler & Mfg. Co., 277 N.W. 226 (Minn. 1937). In Pacific,
the Kenny Boiler Company contracted to manufacture steel plates and attach them to a water
tank. Id. at 227. Kenny delegated the task of attaching the plates to a third party. Id. After
the tank fell, the Minnesota Supreme Court held that Kenny owed its contractee a duty to
use due care in its work and that this duty was nondelegable. Id. at 228. Thus, the Pacific
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duty exception to include a non-specific duty to not breach the peace
imposed by general statutory language.

In total, six other jurisdictions have ruled on self-help reposses-
sion cases. °'0 Some of these cases merely cited to General Finance
and Nichols.'°2 Texas law, however, still addressed torts arising from
self-help repossession under the negligent hiring exception.0 3 By
reviewing MBank El Paso, N.A. v. Sanchez,' ° 4 the Texas Supreme
Court had an opportunity to reevaluate its position on how torts
arising from self-help repossession would be treated in Texas. 0 5

IV. MBANK EL PAso, N.A. v. SANCHEZ

MBank El Paso hired El Paso Recovery Service to repossess
Yvonne Sanchez's automobile after she defaulted on a note.' °6 Two
employees of the service found the car parked in Sanchez's driveway,
where they hooked it to a tow truck. 07 Sanchez, who was present at
the time, demanded that they cease their attempt to take the car,

court based its decision on a specific contractural duty. Id.
This exception was expanded in Brosch v. Wesolowsky, 138 N.W.2d 619 (Minn. 1965).

Wesolowsky contracted with Brosch, a homeowner, to construct the Brosch's home. Id. at
621. A third party, however, completed the construction of the foundation. Id. Considerable
cracking later appeared in the foundation, and thereafter, Brosch sued the general contractor,
Wesolowsky, for the work performed by Wesolowsky's independent contractor. Id. The
Minnesota Supreme Court held that a general contractor owed a home buyer a nondelegable
duty to use due care in performance as to the construction of a house. Id. at 632. The court
found that such a duty arose as a result of the contract between the parties. Id.

The nondelegable duty exception was also applied in Westby v. Itasca County, 290 N.W.2d
437 (Minn. 1980) in which the Minnesota Supreme Court held: "A principal is liable for the
negligent performance of a non-delegable duty by an independent contractor, and road
maintenance is such a duty." Id. at 438.

101. See Henderson v. Security Nat'l Bank, 72 Cal. App. 3d 764 (1979); Sammons v.
Broward Bank, 599 So. 2d 1018 (Fla. Ct. App. 1992); Southern Indus. Sav. Bank v. Greene,
224 So. 2d 416 (Fla. Ct. App. 1969); Massengill v. Indiana Nat'l Bank, 550 N.E.2d 97 (Ind.
Ct. App. 1990); McCall v. Owens, 820 S.W.2d 748 (Tenn. Ct. App. 1991); Cottam v. Heppner,
777 P.2d 468 (Utah 1989); Ragde v. Peoples Bank, 767 P.2d 949 (Wash. App. 1989).

102. McCall v. Owens, 820 S.W.2d 748 (Tenn. Ct. App. 1991); Sammons v. Broward
Bank, 599 So.2d 1018 (Fla. Ct. App. 1992).

103. See supra notes 49-60 and accompanying text.
104. 836 S.W.2d 151 (Tex. 1992).
105. See supra notes 49-60 and accompanying text (explaining that Texas has applied the

negligent hiring exception to self-help repossession).
106. MBank El Paso, N.A. v. Sanchez, 836 S.W.2d 151 (Tex. 1992).
107. Id. at 152.
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and urged them to leave the premises.'0s The two men ignored
Sanchez's demands, however, and continued with the repossession. 09

In an attempt to thwart their efforts, Sanchez jumped into the car,
locked the doors, and refused to leave." 0 One of the men threatened
Sanchez, stating that if she did not get out of the car she would be
spending the weekend locked in the repossession yard."' In spite of
this threat, Sanchez remained in the car." 2 The men then proceeded
to tow the car, with Sanchez inside, to the repossession yard." 3 The
men then locked Sanchez, still in the car, in the repossession yard
with a guard dog, where she remained until she was later rescued by
her husband and the police." l4

Sanchez subsequently filed suit against MBank, alleging that it
was liable for a willful breach of the peace resulting from the acts
of El Paso Recovery Service." 5 MBank moved for summary judg-
ment, asserting that El Paso Recovery Service was an independent
contractor for whom MBank bore no responsibility." 6 The trial court
granted summary judgment in favor of MBank." 7 In reversing the
trial court, the court of appeals held that section 9.503 of the Texas
Business and Commerce Code"8 "imposes a nondelegable duty on a
secured party pursuing nonjudicial repossession to do so without
breaching the peace."" 9 The Texas Supreme Court affirmed the
decision of the El Paso Court of Appeals, thereby establishing a new
exception to the general rule that an employer is not liable for the
acts or omissions of an independent contractor. 20

A. The Majority Opinion

Justice Mauzy, relying heavily on General Finance Corp. v. Smith, 2'

108. Sanchez v. MBank of El Paso, 792 S.W.2d 530, 530 (Tex. App.-El Paso 1990),
aff'd, 836 S.W.2d 151 (Tex. 1992).

109. 836 S.W.2d at 152.
110. Id.
111. 792 S.W.2d at 530.
112. Id.
113. 836 S.W.2d at 152.
114. Id.
115. Id.
116. Id.
117. Id.
118. TEx. Bus. & CoM. CODE Am?. § 9.503 (Vernon 1991).
119. 836 S.W.2d at 152.
120. See id. at 152-54. Justices Cook and Hecht filed separate dissenting opinions. See id.

at 155.
121. 505 So. 2d 1045 (Ala. 1987).
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wrote the majority opinion.'2 The issue, as stated by the Texas Supreme
Court, was "whether a secured creditor may avoid liability for breaches
of the peace by using an independent contractor to carry out repos-
session.' 2 3 MBank acknowledged that section 9.503 imposes a duty
on a secured party not to breach the peace, but argued that the
secured party may delegate that duty to an independent contractor
because the duty is not specific. 124 The supreme court agreed with
the El Paso Court of Appeals that under section 9.503 of the Texas
Business & Commerce Code, 125 a "creditor cannot delegate the duty
of peaceable repossession to an independent contractor." 26 In holding
that self-help repossession is a nondelegable duty, the court first
explained section 9.503 of the Uniform Commercial Code. 27 The
majority stated:

This provision by its terms, gives a secured party two choices: it
may repossess the collateral 'if this can be done without a breach
of the peace,' or it may take legal action. If the secured party
chooses the first of those options, it runs the risk that the
repossession may, in fact, breach the peace. 28

Justice Mauzy then explained that the rule was based on the reali-
zation by courts early in American jurisprudence that the preservation
of peace is far more important than an owner regaining possession
of a chattel. 29

Following this reference to public policy, Justice Mauzy identi-
fied the nondelegable duty doctrine, found in section 424 of the
Restatement (Second) of Torts. 30 Through the nondelegable duty

122. 836 S.W.2d at 151.
123. Id. at 152.
124. Id.
125. See TEX. Bus. & COm. CODE ANN. § 9.503 (Vernon 1991).
126. 836 S.W.2d at 152.
127. See TEX. Bus. & COm. CODE ANN. § 9.503 (Vernon 1991). Texas adopted section

9.503 of the Uniform Commercial Code verbatim. 836 S.W.2d at 152. Section 9.503 provides
in pertinent part: "Unless otherwise agreed a secured party has on default the right to take
possession of the collateral. In taking possession a secured party may proceed without judicial
process if this can be done without breach of the peace or may proceed by action." TEX.
Bus. & CoM. CODE ANN. § 9.503 (Vernon 1991).

128. 836 S.W.2d at 152.
129. Id.; see, e.g., Godwin v. Stanley, 331 S.W.2d 341 (Tex. Civ. App.-Amarillo 1959,

writ ref'd n.r.e.) (stating that property may be taken back as long as it is taken back peaceably);
see also Singer Sewing Mach. Co. v. Phipps, 94 N.E. 793 (Ind. App. 1911) (stating that the
preservation of public peace is more important than the owner's right to retake possession);
Willis v. Whittle, 64 S.E. 410 (S.C. 1909); (stating that property may be taken as long as the
peace is not breached).

130. See RESTATEMENT (SECOND) OF TORTS § 424 (1965).
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exception the court shaped the new nondelegable duty of peaceful
self-help repossession. 3'

However, because Texas jurisprudence recognizes very few non-
delegable duties,'3 2 Justice Mauzy relied primarily upon two sister
jurisdictions which have created the same nondelegable duty judi-
cially.' The court reasoned: "Since other states have generally
considered the duty of peaceable repossession nondelegable, the leg-
islature presumably intended the same rule to apply here."' Justice
Mauzy cited only two prior Texas cases dealing with nondelegable
duties. 35 The majority acknowledged that a secured creditor has a
strong interest in obtaining collateral from a defaulting debtor, but
stated again that this interest "must be balanced against society's
interest in the public peace.' ' 36 Thus, the court essentially held that
the interest of a secured creditor in the recovery of collateral is not
as strong as the public interest in peace, and stressed that secured
creditors always have the option of seeking relief through the courts. '37

B. The First Dissent

In the first dissent, Justice Cook argued that the majority created
unwarranted strict liability. 38 Justice Cook argued that "[p]laintiffs
in wrongful repossession cases may reach beyond the independent
contractor to the employer through one of many previously-recog-
nized exceptions to the rule of employer non-liability" without ex-
tending the nondelegable duty doctrine. 3 9

131. 836 S.W.2d at 153.
132. See supra notes 66-88 and accompanying text.
133. See General Fin. Corp. v. Smith, 505 So. 2d 1045 (Ala. 1987); Nichols v. Metropolitan

Bank, 435 N.W.2d 637 (Minn. Ct. App. 1989).
134. 836 S.W.2d at 154. The court's conclusory statement may seem logical. However, a

brief look at the case law of Alabama and Minnesota, the two states to which the court
referred in the quote above, will show that the decision was incorrect if based primarily on
the decisions of these two jurisdictions. See supra notes 91-100 and accompanying text.

135. See Bond v. Otis Elevator Co., 388 S.W.2d 681 (Tex. 1965) (stating that building
owner cannot delegate the duty to maintain the elevators in a reasonably safe condition);
Berry v. Golden Light Coffee Co., 160 Tex. 128, 327 S.W.2d 436 (1959) (stating that a motor
carrier operator holding a certificate to operate a vehicle cannot delegate the rights from the
certificate to another and then avoid liability from injuries).

136. 836 S.W.2d at 154.
137. See id.
138. Id. at 155.
139. Id. at 156.
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Justice Cook also attacked the majority's analysis regarding its
interpretation of the statute and the Restatement." 4o He noted that
the exception arises in only one group of statutes in Texas.' 4' Fur-
thermore, Justice Cook attacked the majority's reliance on the Ala-
bama case, General Finance, in reaching its decision. 42 Justice Cook
pointed out that in Alabama the nondelegable duty exception is well
recognized and broad, unlike Texas where it is limited primarily to
cases involving railroads. 143

C. The Second Dissent

The second dissent, written by Justice Hecht, reinforced the
points made by Justice Cook in the first dissent. 144 Justice Hecht
criticized the majority for holding that the "the specified safeguard
or precaution is not to breach the peace."'145 Justice Hecht, rather,
argued that "not to breach the peace may be a general guideline,
but it is hardly a specified precaution."' 46 In other words, the duty
not to breach the peace is not a duty encompassed by the nondeleg-
able duty exception stated in section 424 of the Restatement (Second)
of Torts' 47

Justice Hecht also discussed the potential consequences of the
majority's holding, such as increased costs of loans and decreased
availability of loans to "high-risk" borrowers.' 4 Finally, he expanded
on the negligent hiring exception, which is already recognized in
Texas, as a cause of action against a secured creditor for the torts
of an independent contractor. 49

D. The New Nondelegable Duty

According to the Supreme Court of Texas, section 9.503 of the
Texas Business and Commerce Code imposes a nondelegable duty

140. Id. at 156-57.
141. Id.; see, e.g., Quanah, A. & P. Ry. v. Goodwin, 177 S.W. 545 (Tex. Civ. App.-

Amarillo 1915, writ denied).
142. 836 S.W.2d at 157.
143. Id.
144. Id. at 158.
145. Id.
146. Id.
147. See id.
148. Id. at 159. For a more detailed analysis of potential consequences of the holding see,

infra part V1.
149. Id.
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on a secured party engaged in self-help repossession to conduct the
repossession without breaching the peace. 50 The repercussions which
will result from this departure from established Texas law are obvi-
ously not yet known. Two things are clear, however. One, lenders
are now uncertain whether the new nondelegable duty created by the
majority opinion is absolute or one of reasonable care. Regardless
of how other courts interpret the duty that MBank imposed, lenders
will now be forced to insure against potential torts caused by third
party repossessors. Two, this insurance will result in a rise in the
costs associated with automobile loans. Exactly how those costs are
allocated remains to be seen.

V. THE NEW EXCEPTION IN TEXAS: IS THE DUTY ABSOLUTE OR

ONE OF REASONABLE CARE?

In writing the majority opinion, Justice Mauzy failed to explain
whether this new nondelegable duty is "absolute" or only a "duty
to use reasonable care." Unfortunately, the secured creditor can only
speculate as to the degree of liability this new decision imposes.
There are two types of statutes and regulations that require an
employer to provide specified safeguards or precautions for the safety
of others according to the Restatement (Second) of Torts.' 5 ' One
type imposes upon those doing the work an absolute duty to see that
the specific safeguards or precautions are provided.12 The other type
imposes merely a duty to use reasonable care to provide precau-
tions.' An employer's liability will depend upon the interpretation
given to the provision. 15 4

If courts interpret section 9.503 as imposing an absolute duty
on creditors, the new nondelegable duty may have, in effect, created
strict liability.'" Thus, a plaintiff would now need only prove a
breach of the peace in order to recover.156 After proving that a breach
of the peace occurred, no defenses are available for an employer to
assert for the acts of the independent contractor over whom, by

150. Id. at 154.
151. RESTATEMENT (SECOND) OF TORTS § 424 cmt. b. (1965).

152. Id.
153. Id.
154. Id.
155. See 836 S.W.2d 151.
156. See id. at 152-53.
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definition, the employer has little or no control. If this new duty is
absolute, the plaintiff may not be required to prove negligence on
the part of the employer or independent contractor under the non-
delegable duty exception.5 7

In his dissent, Justice Cook thoroughly explained the effect of
creating an absolute nondelegable duty when he stated, "Even if the
bank had no knowledge of the contractor's actions, the bank cannot
defend. Even if the bank expressly ordered the contractor to proceed
cautiously, the bank cannot protest."' 58 Thus, strict liability is the
necessary result of establishing an absolute type of nondelegable
duty. Justice Cook argued that Justice Mauzy erred in the majority
opinion, if the opinion created strict liability, since numerous other
exceptions to the general rule of non-liability exist under which the
court could have imposed liability, such as the negligent hiring
exception. '9

157. Id.
158. Id. at 154.
159. See supra notes 25-62 and accompanying text. The negligent hiring exception may still

result in employer liability for the acts of an independent contractor, but does not make an
employer an insurer against all injuries caused by the independent contractor. See supra notes
49-62 and accompanying text.

The negligent hiring exception could have been utilized by the court to impute liability onto
MBank. See Texas Am. Bank v. Boggess, 673 S.W.2d 398 (Tex. App.-Forth Worth 1984,
writ dism'd). Mrs. Sanchez would have only been required to prove that the bank was negligent
in hiring the repossession company and that the bank's negligence caused the injuries sustained.

The negligent hiring exception requires some form of proof regarding an employer's negli-
gence. See id. Mrs. Sanchez should have been required to prove MBank's negligence in hiring
El Paso Recovery Service. She could have introduced evidence regarding the independent
contractor's reputation, reliability, and effectiveness. She could have shown whether the
repossession company had worked for other clients in the past. She could have also shown
how many repossessions in the past resulted in problems for the recovery service.

Conversely, MBank could have introduced evidence proving that it did not act negligently
in hiring the service. MBank could have shown that the driving records of the service employees
had been srutinized, or that references had been checked from previous employers.

Even if a plaintiff can prove that an employer was negligent in hiring an independent
contractor, the plaintifff must also establish a causal connection between the employer's
negligence and the injuries sustained. See id. The finding of negligence on behalf of the
employer must also be the cause of the injuries sustained by the appellant. Id.

The court of appeals in Boggess stated the rule from the Restatement (Second) of Torts:
"An employer is subject to liability for physical harm to third persons caused by his failure
to exercise reasonable care to employ a competent and careful contractor .. " See id. at
401. Thus, the the Restatement's position, as characterized by the court, requires the same
condition that creates negligence in the first place to also cause the harm to the plaintiff. Id.
In Boggess, the jury used evidence from criminal and driving records to find negligence on
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Because the majority opinion does not clearly indicate whether
section 9.503 should be interpreted as creating an absolute duty or
merely a duty to use ordinary care, courts in Texas that rule on
third party self-help repossession cases have no clear interpretation
on which to rely in the future. Justice Mauzy never addressed how
section 9.503 should be interpreted, but the tone of his opinion
strongly suggests that the holding created an absolute duty. If Texas
courts in fact treat section 9.503 as imposing an absolute duty upon
those engaged in self-help repossession, lenders and borrowers should
both beware.

VI. WHO WILL ABSORB THE CONSEQUENTIAL COSTS?

In actuality, however, even if the duty imposed is more limited,
the MBank decision will ultimately have a detrimental effect on all
lenders, and, consequentially, the borrowers with whom they transact
business. Quite obviously, lenders will now effectively be insurers for
the torts committed by their independent repossession companies. A
discussion of increased costs begs the question: "Who will ultimately
pay the costs arising from the MBank decision?"

The ultimate goal of every business is to generate profits. To
achieve this goal, a business allocates many costs to its consumers.
To the extent that lenders are now insurers for third party recovery
services, one would be foolish not to believe that this additional cost,
like virtually all others, will be passed along.

A. Lenders Beware!

Certain risks and costs have always been associated with car
loans. The costs are typically passed on to the borrower in the form

behalf of the employer. Id. at 402.
Mrs. Sanchez would have also been forced to prove that any negligence on the part of

MBank also caused her injuries. For example, if facts indicated that the recovery service had
been involved in injurious repossessions in past dealings with other creditors, then MBank's
negligence in hiring the service could be proved as the cause of Mrs. Sanchez's injuries.
Although plaintiffs sometimes have difficulty proving whether a defendant had knowledge, a
court could always impute constructive knowledge if enough injurious repossessions had
occurred so that MBank should have known. Requiring proof of negligence and causal
relationship does not create an insurmountable burden for plaintiffs. The burden of proof
required under the negligent hiring theory is difficult for claimants to meet. See id. However,
plaintiffs with legitimate claims like Mrs. Sanchez would have no difficulty prevailing under
the negligent hiring theory.
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of interest rates, finance charges, late penalties, etc. Lenders will be
forced to review the grounds on which car loans are approved and/
or denied. Credit histories will be scrutinized more carefully. A
greater degree of research will accompany any loan application for
fear of a possible default mandating repossession. Upon default, a
lender has at least three options to repossess collateral from a
borrower.

First, a lender may itself repossess the collateral. However,
individual repossession is not always feasible. Many lenders choose
not to participate in the repossession business. Not all lenders can
afford "in-house" collection departments. The time, money, and
personnel necessary to operate a department exclusively for repos-
session are too costly for some lenders, and too much hassle for
others. The additional costs would pose an especially large hardship
on smaller lenders, such as smaller banks, or credit bureaus dealing
primarily with automobile dealerships or automobile loans.

Second, a creditor might proceed judicially. Unfortunately, ad-
judicated repossession may not always be fast enough, and it may
be prohibitively more expensive. Creditors must often repossess quickly
to prevent damage or loss of market value to the collateral. Judicial
repossession will typically take more time than self-help repossession.
The Texas Civil Practice & Remedies Code' ° outlines when seques-
tration is available for a creditor. 6' Unfortunately, if a creditor
cannot prove that the defaulting party has concealed, disposed of,
ill-treated, wasted, or destroyed the vehicle, sequestration may not
be available anyway. The code section does not mention loss of
market value or damage to collateral as grounds for sequestration. 62

Third, a creditor could hire an independent contractor to conduct
the repossession. MBank El Paso used this option of third party self-

160. TEx. Crv. PaAC. & REM. CODE ANN. § 62.001 (Vernon 1986). Section 62.001 states
in pertinent part:

A writ of sequestration is available to a plaintiff in a suit if:
(I) the suit is for title or possession of personal property or fixtures or for
foreclosure or enforcement of a mortgage, lien, or security interest on personal
property or fixtures and a reasonable conclusion may be drawn that there is
immediate danger that the defendant or the party in possession of the property
will conceal, dispose of, ill-treat, waste, or destroy the property or remove it
from the county during the suit.

Id.
161. Id.
162. Id.
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help. However, after MBank, this option has acquired a new element
of risk. The majority in MBank warned lenders near the end of the
opinion that "if a creditor chooses to pursue self-help, it must be
expected to take precautions in doing S0. ' '163 Unfortunately, the
majority failed to outline the precautions a creditor is expected to
take when pursuing self-help repossession. 16 Contrary to the holding,
if the duty imposed is absolute, secured creditors can take no
precautions that would absolve them from liability when pursuing
self-help repossession. Creditors will now be absolutely liable for the
actions of independent contractors engaged in repossession. Although
the court suggests that the holding has not created strict liability, the
majority failed to outline any of the precautions which could be
taken to avoid liability and failed to establish whether the duty
imposed is absolute or merely to exercise ordinary care. Therefore,
creditors now possess only one absolutely safe precaution: judicial
repossession.

Although not absolutely safe, arguably, even with a potential
increase in costs to insure against torts committed by independent
contractors, self-help third party repossession is probably still an
employer's most viable alternative. Loaning money to individuals for
automobiles has always been an important function of a lender's
business. At the end of 1991, over 4.5 billion dollars of auto loans
were on the books of Texas credit unions, comprising approximately
700,000 loans. 65 If 1.5 percent of those loans become delinquent,
over 10,000 loans could be subject to repossession.'6 The sheer
volume of loans effectively prohibits the use of judicial repossession
in every case. One could not possibly envision that the Texas judicial
system would be able to accommodate the increased administrative
burden that would result from not using the option of third party

163. See MBank El Paso, N.A. v. Sanchez, 836 S.W.2d 151, 154 (Tex. 1992).
164. Id.
165. Amicus Curiae Brief by Texas Credit Union League in Support of Petitioner's Motion

for Rehearing at 8-9, MBank El Paso, N.A. v. Sanchez, 836 S.W.2d 151 (Tex. 1992) (No. D-
0233).

166. 700,000 * 1.5% = 10,500. The figure 1.5% was used by the Amicus Curiae Brief for
the Texas Credit Union League. See id. Support exists for using this percentage as a legitimate
percentage of borrowers that will default. See Ellen Braitman, Car Repossessions by Banks
Shifted to Overdrive in '90, Am. BANKER, Mar. 12, 1991, at 1 (stating that repossessions in
leased cars was 1.52% of dollars outstanding in 1990 and 1.88% of conventional automobile
loans outstanding in 1990.
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self-help repossession. 67 Therefore, unless a lender wants to person-
ally repossess collateral, third party repossession, even with its in-
creased risks, remains the most effective option.

However, if lenders have to insure against breaches of the peace,
the costs of insurance will be passed on to the borrowers. Because
peaceable automobile repossession is now a nondelegable duty, lend-

ers will be forced to distribute any new costs associated with the new
exception to the borrowers. Thus, the rule that was clearly intended
to protect borrowers will hurt borrowers in the long run.

No reason exists why the MBank holding should be limited to
automobile repossession. Repossessions resulting from defaults on
furniture, refrigerators, television sets, and numerous other consumer
goods could also be accompanied by a nondelegable duty not to

breach the .peace.' This decision, no doubt inspired in part by the
egregious facts resulting in Mrs. Sanchez's "joyride" and "impris-
onment," will, in effect, penalize countless other borrowers in need
of car loans, and possibly other consumer loans, in the future. The
decision will have an especially disparate effect on "high risk"
borrowers who cannot afford additional costs for loans, or are denied
loan applications altogether.

B. Borrowers Beware!

Any increased costs a lender associates with the new exception
will likely be absorbed, not by the lenders, but, instead, by the

borrowers. Arguably, a person like Mrs. Sanchez, who had defaulted
twice previously prior to the incident with El Paso Recovery Service,
should pay for these increased costs a lender will now incur. However,
if the MBank decision results in increases in lender liability, borrow-

ers, many of whom would not default on their notes, will be forced
to bear the financial burden. Creditors will allocate these increased
costs to the general public and scrutinize "high-risk" borrowers even
more closely. Borrowers, unfortunately, may not allocate any poten-

tial increased costs associated with requiring lenders to insure against

breaches of the peace. "High-risk" borrowers quite often are the

167. See MBank El Paso, N.A. v. Sanchez, 836 S.W.2d 151, 159 (Tex. 1992) (Justice
Hecht's dissent addresses the administrative burden likely to result from this decision).

168. Roger A. Bartlett, Self-Help Repossession, in STATE BAR OF TEXAs, PROF. DEV.
PROGRAM, 2 ADVANCED CREDrTOR's RIGHTS COURSE U, U-5 (1990).
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ones who rely most heavily on borrowed money to secure transpor-
tation in order to survive.

The new cause of action now available to debtors could result
in a reduction in available credit. Borrowers may see an additional
decrease in bank loans at a time when Texans are already feeling the
effects of loan reductions. Gross loans from Texas banks declined
from 121 billion in 1986 to 76.2 billion by the end of 1991.169

Borrowers have seen money available for loans shrink by almost fifty
percent in only five years. Arguably, "high risk" borrowers have
been more greatly affected by this decrease in available credit. "If
credit is unavailable in Texas, it is at least partially because of a
pronounced increase in lender liability claims that threaten to turn
even the most routine of collection efforts into protracted, expensive
litigation.' 170 The result may be the loss of these loans to the very
people who need them most because of their inability to purchase a
means of transportation absent financing. As a result of the new
liability established by the MBank holding, the purse strings may be
pulled even tighter.

Most self-help repossessions are conducted in a stealth-like man-
ner. 1 7' Unfortunately, altercations like the one involving Mrs. Sanchez
do occur. Only a small percentage of loans, even high-risk loans,
actually default. The MBank holding will increase the amount of
risk associated with higher risk loan applicants. The marginal loans
that the bank has been uncomfortable approving in the past might
now be too costly to approve in the future.

The borrowers at the marginal credit approval level prior to
MBank will now fall below the margin after the additional costs of
the decision are factored into the equation. Whether the decision
remains limited to car loans is difficult to ascertain. No reason exists
for Texas courts not to apply MBank to repossessions involving other
consumer goods in the future. Tomorrow, high-risk borrowers might
be without a means of transportation. Next week, these same bor-

169. Amicus Curiae Brief filed by Texas Bankers Association in Support of Petitioner's
Motion for Rehearing at 10, MBank El Paso, N.A. v. Sanchez, 836 S.W.2d 151 (Tex. 1992)
(No. D-0233) (citing Sheshunoff, Banks of Texas, Chapter XVi, Five Year Summary of
Performance, 1991; Sheshunoff, Banks of Texas, Chapter V, Loan Growth, 1992).

170. Amicus Curiae Brief Filed by Texas Bankers Association in Support of Petitioner's
Motion for Rehearing at 11, MBank El Paso, N.A. v. Sanchez, 836 S.W.2d 151 (Tex. 1992)
(No. D-0233).

171. Bartlett, supra note 168, at U-20.
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rowers could find themselves without washers and dryers, refrigera-
tors, and furniture. By making peaceable self-help repossession a
nondelegable duty, the MBank holding could possibly injure the very
class of borrower the decision was designed to protect. The MBank
holding will now require the "Mrs. Sanchezes" to incur greater costs
and be subject to higher levels of scrutiny when seeking to borrow
money.

VII. CONCLUSION

According to the Supreme Court of Texas, section 9.503 of the
Texas Business & Commerce Code imposes a nondelegable duty to
prevent a breach of the peace on a secured party pursuing self-help
repossession. The decision has created uncertainty in the law of
Texas. Banks cannot be certain whether the supreme court has
interpreted section 9.503 as creating an absolute duty or merely a
duty to exercise reasonable care when selecting an independent con-
tractor. Because of the uncertainty, the holding may result in a
decrease in the availability, and an increase in the cost, of loans for
"high risk" loan applicants. Secured creditors forced to pay for the
damage claims resulting from the acts of their independent contrac-
tors might increase the costs of loans and/or decrease the number
of loans they approve for these borrowers who rely most heavily on
credit to purchase automobiles.

One last quote from the movie, Repo Man: "Most people try
to spend their whole lives avoiding tense situations. A repo man
spends his whole life in tense situations."'' 72 This quote may very
well be a sign of things to come. The repercussions that will result
from this departure from established Texas law are obviously not
yet apparent. But, lenders and, especially borrowers, should beware!

by William M. Ucherek H

172. REPO MAN (University City Studios, 1983) Perhaps an even better quote to sum up
the MBank decision comes from Northern Sec. Co. v. United States, 193 U.S. 197 (1904):

Great cases like hard cases make bad law. For great cases are called great, not by
reason of their real importance in shaping the law of the future, but because of
some accident of immediate overwhelming interest which appeals to the feelings and
distorts the judgment. These immediate interests exercise a kind of hydraulic pressure
which makes what previously was clear seem doubtful, and before which even well
settled principles of law will bend.

Id. at 400-01.
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