LEVELLING THE PLAYING FIELD OF
INSURANCE AGREEMENTS IN TEXAS:
ADOPTING COMPARATIVE BAD FAITH AS AN
AFFIRMATIVE DEFENSE BASED ON THE
INSURED'S MISCONDUCT
'"Comparative Bad Faith' is a logical extension of the notion that the
factfinder, in its search for truth, should be able to look at the whole forest

and not just a few of the trees. This should include a view of the insured's
conduct as well as the insurer's cause of action."'
In Texas, a duty of good faith and fair dealing is required of insurance
companies in their dealings with insureds.2 This unilateral duty was created
to offset the unequal bargaining position between the insured and the

insurer.3 However, recent changes have given insureds greater bargaining
power in their negotiations with insurance companies.4

California was the first state to recognize these changes by adopting the
doctrine of comparative bad faith in insurance agreements. 5 As an
affirmative defense, comparative bad faith reduces damages by the amount
attributable to the insured's bad faith conduct.6 Comparative bad faith is
based upon the premise that the implied duty of good faith and fair dealing
should apply to both the insurer and the insured. Texas has yet to recognize

comparative bad faith, but this soon may change. In a recent San Antonio

1. Texas Farmers Ins. Co. v. Soriano, 844 S.W.2d 808, 832 n.2 (Tex. App.-San Antonio 1992,
writ requested) (Biery, J., concurring). Justice Biery stated:
Since our original opinion of July 22, 1992, a relatively new concept has been proposed
which, had it been applied here, may have ameliorated some of the "hard facts make bad
law" aspects of this case. Although not argued by Farmers and therefore not applicable, the
emerging idea of "comparative bad faith" is a logical extension of the notion that the fact
finder, in its search for the truth, should be able to look at the whole forest and not just a few
of the trees. This should include a view of the insured's conduct as well as the insurer's cause
of action.
Id.
2. See TEx. INS. CODE ANN. art. 21.21-2 (Vernon 1981 & Supp. 1993) (stating that an insurance
carrier will be held liable for -[nlot attempting in good faith to effectuate prompt, fair, and equitable
settlements of claims submitted in which liability has become reasonably clear.").
3. See Arnold v. National County Mut. Fire Ins. Co., 725 S.W.2d 165, 167 (Tex. 1987).
4. For a full discussion of insureds' greater bargaining power in Texas and an application of the
comparative bad faith defense, see James W. Walker, Comparative Bad Faith-Its Time Has Come In
Texas, 55 TEx. B.J. 792 (1992).
5. See California Casualty Gen. Ins. Co. v. Superior Court, 218 Cal. Rptr. 817,823 (Cal. Ct. App.
1985) (adopting the doctrine of comparative bad faith).
6. See id. For a discussion of how comparative bad faith has been applied, see DOUGLAS G.
HousER ET AL., Comparative Bad Faith: The Two-Way Street Opens For Travel, 23 IDAHO L. REv. 367
(1986).
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Court of Appeals case,7 the dissent suggested that the Supreme Court of
Texas view the implied duty of good faith and fair dealing as a "two-way
street."

This comment analyzes the history and current status of the implied duty
of good faith and fair dealing in insurance contracts in Texas and propounds
a modification of the doctrine by imposing an affirmative defense of
comparative bad faith. Part I traces the inception and development of the
implied duty of good faith in insurance settings. Part II analyzes the
extension of the duty of good faith and fair dealing to acts attributable to the
insured and the adoption of the doctrine of comparative bad faith in various
jurisdictions. Part III argues for adoption of comparative bad faith as an
affirmative defense or independent tort. Part IV shows how this affirmative
defense would be applied in Texas.
I. HISTORICAL ORIGIN OF THE IMPLIED DUTY OF GOOD FAITH AND FAIR
DEALING IN INSURANCE AGREEMENTS

A. Evolution of the Implied Duty
Every contract contains an implied duty of good faith and fair dealing. 9
This implied duty was expressed as early as 1766 by William Blackstone in
his commentaries on the laws of England.'" State courts began applying
the implied covenant of good faith and fair dealing in the early 1900's. In
Brassil v. Maryland Casualty Co.," the New York Court of Appeals

7. Texas Farmers Ins. Co. v. Soriano, 844 S.W.2d 808 (Tex. App-San Antonio 1992. no writ).
8. Id. at 851 (Butts, J., dissenting) (citing Walker, supra note 4, at 792). The dissent stated:
I would add simply as a suggestion that this is an underinsurance case, where the person who
recovers for breach of good faith and fair dealing was the sole cause of the tragedy of the
deaths and disabilities and, further, was the insured with minimum coverage (through no fault
of the insurer). This is an appropriate case for our supreme court to look at the relationship
of the insured and insurer as a "two-way street." This is a case where the covenant of good
faith and fair dealing should apply to both the insurer and the insured.
Id. at 851.
9. See RESTATEMENT (SECOND) OF CONTRACTS § 205 (1979); U.C.C. § 1-203 (1990).
10. 2 WILLIAM BLACKSTONE, COMMENTARIES 460. Blackstone stated:
The learning relating to these insurances hath of late years been greatly improved by a series
of judicial decisions, which have now established the law in such a variety of cases that
would form a very complete title in a code of commercial jurisprudence; but, being founded
on equitable principles, which chiefly result from the special circumstances of the case, it is
not easy to reduce them to any heads in mere elementary institutes. Thus, much, however,
may be said; [t]hat being contracts, the very essence of the purest good faith and integrity,
they are vacated by any the least shadow of fraud or undue concealment; and on the other
hand, being much more for the benefit and extension of trade, by distributing the loss or gain
among the number of adventurers, they are greatly encouraged by both common law and acts
of the Parliament.
id.

11.

104 N.E. 622 (N.Y. 1914).
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provided a remedy for abuse by an insurance company not specifically
provided for in the policy. 2 The court recognized that an implied duty of
good faith accompanies every
written agreement 3 and awarded damages
14
four times the policy limit.
Hilker v. Western Automobile Insurance Co.' 5 was the first case to hold
an insurance company liable in tort for its breach of the implied covenant
of good faith and fair dealing.' 6 In Hilker, the Wisconsin Supreme Court
combined the implied contractual duty expressed in Brassil with a negligence liability standard.' 7 The Hilker court concluded that the insurance
company owed a duty of care "which a man of ordinary care and prudence
would exercise in the management of his own business."'" The Hilker
decision led to California's development of a cause of action in tort for
breach of the implied covenant of good faith in third-party claims.
The California Supreme Court in Comunale v. Traders & General
Insurance Co.,'9 recognized that the duty of good faith and fair dealing is
20
implied in law and is not created by the terms of the underlying contract.
Any effort to impede the other party from its benefits under the agreement
is a breach of this implied covenant. 2' Therefore, an insurer is liable for
any resulting damages if it wrongfully denies coverage.22 The court went
on to say, in dictum, that although refusal to settle is normally treated as a
tort, in instances where a contract action would be appropriate, the insured
would have the choice of which action to pursue.23
The impact of the Comunale dictum was felt in Crisci v. Security
Insurance Co. 24 In Crisci, the California Supreme Court fashioned a tort
remedy for mental suffering against an insurance company who wrongfully
refused to settle a third-party claim. The Crisci decision reaffirmed the
court's recognition in Comunale of a cause of action in tort for breach of the

12. See id. at 624.
13. See id. After comparing the respective rights of the insurer and the insured, the court stated:
[T]here is a contractual obligation of universal force which underlies all written agreements. It is the
obligation of good faith in carrying out what is written. Id. at 624.
14. See id. This excess award was based on the insurance company's failure to accept a
reasonable settlement offer from a third-party plaintiff and the company's subsequent failure to indemnify
the insured for the amount of the judgment exceeding the policy limit. Id. at 624.
15. 231 N.W. 257 (Wis. 1990), affd on reh'g, 235 N.W. 413 (Wis. 1931).
16. Id.
17. Id. at 261.
18. Id.
19. 328 P.2d 198 (Cal. 1958).
20. Id. at 203.
21. See id. at 200-01.
22. Id.
23. Id. at 203. The court noted, however, that an insured will not have this right of election in
personal injury cases. Id.
24. 426 P.2d 173 (Cal. 1967) (en banc).
25. Id. at 179.
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implied covenant,26 rejecting the notion that wrongful refusal to settle is
solely a contract action. 27 More importantly, however, Crisci permitted
extra-contractual recovery for emotional distress on the theory that the
insurer's actions amounted to tortious interference with the insured's
property interest in the policy proceeds. 28
Protection was extended to first-party claims in Fletcher v. Western
National Life Insurance Co.,29 when a California appellate court recognized
an action for intentional infliction of emotional distress caused by an.
insurer's bad faith refusal to pay a valid claim to an insured.3" Gruenberg
v. Aetna Insurance Co., 3 expanded upon Fletcher to establish a tort cause
of action for breach of the implied duty of good faith in first-party cases.
In Gruenberg, the California Supreme Court held that the insurer had
breached the implied covenant by withholding payment in bad faith.32
Gruenberg reaffirmed Comunale by clarifying the notion that the insured's
duty of good faith arises from the contractual relationship between the
33
parties as opposed to the underlying terms of the contract.
B. Good Faith and FairDealing in Texas
Texas first recognized a cause of action in tort for breach of the implied
duty of good faith by an insurer in G.A. Stowers FurnitureCo. v. American
Indemnity Co. 4 As in California, recognition began in the context of
third-party claims.35 In Stowers, the Commission of Appeals found that an
insurer "is held to that degree of care and diligence which a man of
ordinary care and prudence would exercise in the management of his own
business. '3 6 The court noted that this duty arises out of the special
relationship existing in an indemnity contract. 37 In this relationship, the
insurer acts as the exclusive agent of the insured." The insurer has a duty
not to be negligent in the settlement of a claim or lawsuit. 9 Once adopted

26. See id.
27. See id.
28. Id.
29. 89 Cal. Rptr. 78 (Cal. CL App. 1970).
30. Id. at 93.
31. 510 P.2d 1032 (Cal. 1973).
32. Id. at 1038.
33. Id. at 1040.
34. 15 S.W.2d 544 (Tex. Comm'n App. 1929, holding approved).
35. See, e.g., id. (holding an insurer is held to the-degree of ordinary care a person would
exercise in managing his own business); see also Street v. Honorable Second Court of Appeals, 756
S.W.2d 299, 300 (Tex. 1988) (holding an insurance company liable for negligent failure to settle in a
third-party case).
36. 15 S.W.2d at 548.
37. Id. at 547.
38. Id.
39. Id.
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by the Supreme Court of Texas, this duty became known as the Stowers

doctrine.4°
Despite the broad application of the implied duty of good faith and fair
dealing as to the insured, Texas courts remained reluctant to extend
recognition of a tort action for breach of the implied duty of good faith and

fair dealing to first-party claims. 41 Finally, in Arnold v. National County
Mutual Fire Insurance Co., 42 Texas recognized the tort of first-party bad
faith.43 In Arnold, the Supreme Court of Texas found that insurance
contracts give rise to a special relationship because of the parties' unequal
bargaining power and the insurer's ability to potentially take advantage of
an insured's misfortunes.4 The court additionally noted that insureds need

this protection because insurers have complete control over the claims
process and can arbitrarily deny or delay coverage with few consequenc-

es. 45 The court held that a cause of action for breach of the implied duty
against the insurer arises when "there is no reasonable basis for denial of
a claim or delay in payment or a failure ... to determine whether there is
any reasonable basis for the denial or delay.' '46 Through Arnold, Texas

became one of the states to adopt first-party bad faith as the47Califomia
Supreme Court defined it in Gruenberg v. Aetna Insurance Co.

40. See, e.g., Street v. Honorable Second Court of Appeals, 756 S.W.2d 299, 300 (Tex. 1988)
(holding an insurer liable for negligent failure to settle a claim). The Stowers doctrine has been
reaffirmed by Texas courts on multiple occasions. In the 1947 case of Montgomery Ward & Co. v.
Scharrenbeck, 204 S.W.2d 508 (Tex. 1947), the Supreme Court of Texas held that "accompanying every
contract is a common-law duty to perform with care, skill, reasonable expedience and faithfulness the
thing agreed to be done, and a negligent failure to observe any of these conditions is a tort, as well as
a breach of contract." Id. at 510. Scharrenbeck sued Montgomery Ward under a vicarious liability
theory for an employee's negligent performance of contractual duties. Id. He acted negligently in
failing to regulate and control a water heater that resulted in Scharrenbeck's house catching on fire. Id.
at 508-09.
The Stowers doctrine was subsequently extended in the 1987 case of Ranger County Mut. Ins. Co.
v. Guin, 723 S.W.2d 656 (Tex. 1987). The insureds in Ranger brought suit for negligent handling of
a claim. Id. at 658. The Supreme Court of Texas held that the insurer's duty according to the Stowers
doctrine is not limited to reasonable settlement of a claim. See id. at 659. The court noted that the
implied duty of good faith and fair dealing for the insured "extends to the full range of the agency
relationship" including investigation of claims, preparation for the defense of a lawsuit, trial of a case,
and reasonable efforts to settle. ld.
41. See, e.g., English v. Fischer, 660 S.W.2d 521, 522 (Tex. 1983) (rejecting the theory that an
implied duty of good faith and fair dealing accompanies every contract). The English court feared the
implied duty of good faith and fair dealing was too arbitrary since "good faith" must be determined by
each fact finder. Id.
42. 725 S.w.2d 165 (Tex. 1987).
43. Id. at 167.
44. Id.
45. Id.
46. Id.
47. 510 P.2d 1032 (Cal. 1973); see STEVEN S.ASHLEY, BAD FAITH ACTIONS § 2.15, at 53-54
(1992); supra notes 31-33 and accompanying text.
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The standard created by Arnold was extended in Aranda v. Insurance
Co. of North America.48 In Aranda, the Supreme Court of Texas adopted
a new standard for determining the liability of an insurer for the breach of
its duty of good faith and fair dealing.49 The Aranda court set out the
following elements constituting a breach of the duty of good faith and fair
dealing:
(1) there is not a reasonable basis for denying the benefits;
(2) the carrier knew or should have known that there was not a reasonable
basis for denying the claim or delaying payment of the claim;
(3) the carrier's lack of good faith, separate and independent from the original
[claim], proximately caused damages; and
(4) the [insured] sustained damages as [a] result of the carrier's action."
Unlike prior cases, the Aranda formulation requires the insured to meet a
two-prong test in order to recover for breach of the implied duty of good
faith and fair dealing. 5 ' The first prong requires an objective showing of
unreasonable delay or denial of a valid claim.52 The second prong is met
if the insurer knew, or should have known, there was no basis for the
unreasonable denial or delay.53
The Texas Legislature provided the insured additional protection with
enactments under the Texas Insurance Code,54 the Deceptive Trade
Practices Act, 55 and regulations by the State Board of Insurance.56 These

48.
49.
50.
51.
52.
53.

748 S.W.2d 210 (Tex. 1988).
See id. at 215.
Id.
Id. at 213.
See id.
See id. The court noted, however, that insurers may deny invalid or questionable claims.

Id.
54. TEx. INS. CODE ANN. art. 21.21, § 16(a) (Vernon 1981 & Supp. 1993). This provision
include the following:
Any person who has sustained actual damages as a result of another's engaging Il in an act
or practice declared in Section 4 of this Article or [2] in rules or regulations lawfully adopted
by the Board under this Article to be unfair methods of competition or unfair or deceptive
acts or practices in the business of insurance or [3] in any practice defined by Section 17.46
of the Business & Commerce Code, as amended, as an unlawful deceptive trade practice may
maintain an action against the person or persons engaging in such acts or practices.
Id.
In addition, § 4 of article 21.21 prohibits any statement misrepresenting the terms or benefits of an
insurance policy. Id. art. 21.21, § 4 (Vernon 1981 & Supp. 1993). This provision can be relevant in a
first-party bad faith case involving misrepresentation by an insurer to an insured. See id.
55. TEx. BUS. & COM. CODE ANN. §§ 17.41-.63 (Vernon 1987 & Supp. 1993). The Texas
Deceptive Trade Practices Act provides protection against a laundry list of false, misleading or deceptive
acts specifically prohibited in § 17.46 (b) and other unlisted practices contained in .§ 17.46(a). See id.
§ 17.46.
56. 28 TEx. ADMIN. CODE §§ 21.1-21.5 (West 1988) (Tex. Dep't. of Ins.). The rules and
regulations of the State Board of Insurance provide for a wide scope of actions which are considered a
breach of the implied covenant of good faith and fair dealing. Subchapter A of Title 28 prohibits certain
unfair practices of insurers and misrepresentations of policies. Id. Section 21.3 of Title 28 grants relief
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provisions amount to a statutory cause of action for an insurer's breach of
the implied covenant of7good faith and fair dealing in its handling of first-

party insurance claims.1

II. THE IMPLIED DUTY OF GOOD FAITH AND FAIR DEALING TODAY
A. Application of the Implied Duty to the Insured
While the implied duty of good faith and fair dealing has historically
been applied to the insurer, recently this duty has been extended to the
insured.58 A breach of the insurance contract by the insured does not
excuse an insurer from its duty of good faith in jurisdictions such as Texas,
that recognize bad faith as a tort.59 However, some courts have relieved

to an insured upon proof of injury caused by either 1) unfair practices defined by the Insurance Code
or other rules of the State Board of Insurance or 2) unspecified conduct "determined" by law to be an
unfair or deceptive practice in the insurance business. Id. § 21.03. Subchapter C of Title 28 contains
certain rules against unfair claims settlement practices. See id. § 21.203. Included in this provision is
a prohibition against a bad faith delay in settlement. See id. § 21.203(4). (8). (1I).
57. See TEx. INS. CODE ANN. art. 21.21, § 4 (Vernon 1981 & Supp. 1993) (prohibiting
misrepresentations of any terms or benefits under the insurance policy), TEX. Bus. & COM. CODE ANN.
art. 17.46(b) (Vernon 1987 & Supp. 1993) (providing a list of unfair practices specifically prohibited);
28 TEx. ADMIN. CODE §§ 21.1-21.5 (West 1988) (Tex. Dep't of Ins.) (prohibiting a wide scope of unfair
or deceptive practices by insurers). For discussions of how Texas courts have interpreted this statutory
duty of good faith and fair dealing, see Vail v. Texas Farm Bureau Mut. Ins. Co., 754 S.W.2d 129, 136
(Tex. 1988) (holding insured may recover for insurer's unfair or deceptive practices in violation of either
the Texas Insurance Code, rules and regulations of the State Board of Insurance, or those actions
determined unfair or deceptive by law), Allstate Ins. Co. v. Kelly. 680 S.W.2d 595. 605 (Tex.
App.-Tyler 1984, writ ref'd n.r.e.) (holding that an action may be brought against an insurer who causes
injury through unfair and deceptive actions as provided for in the rules and regulations of the State Board
of Insurance). See also Chitsey v. National Lloyds Ins. Co., 738 S.W.2d 641. 643 (Tex. 1987) (treating
the breach of the duty of good faith and fair dealing like any other tort and allowing the insured to
recover for all damages proximately caused by the insurer's actions).
58. See, e.g., Othman v. Globe Indem. Co., 759 F.2d 1458, 1464 (9th Cir. 1985), overruled on
other grounds by Bryant v. Ford Motor Co., 844 F.2d 602 (9th Cir. 1987); Gruenberg v. Aetna Ins. Co.,
510 P.2d 1032, 1040 (Cal. 1973) (holding a breach of the implied duty of good faith and fair dealing
by one party cannot excuse breach by the other party). The confusion and hesitation of courts to impose
a duty of good faith and fair dealing on the insured may be partially attributable to the California
Supreme Court's comment in Gruenberg. In that case, the court stated that the duties of the insurer
under the implied covenant are absolute, unconditional, and independent of the performance of the
insured's contractual obligations, and one party's breach of its duties cannot excuse non-performance by
the other party. 510 P.2d at 1040. Later cases show, however, that the insured's conduct is a relevant
factor in determining whether an insurer acted in bad faith. See, e.g., Commercial Union Assurance Co.
v. Safeway Stores, Inc., 610 P.2d 1038, 1041 (Cal. 1980) (characterizing the duty of good faith and fair
dealing as a "two way street"). Some commentators interpret Gruenberg as being limited to those
situations where the insured's misconduct was an innocent technical breach that didn't substantially
undermine the investigation of a claim. See Patrick Shipstead & Scott Thomas, Comparative and
Reverse Bad Faith: Insured's Breach of Implied Covenant of Good Faith And Fair Dealing As An
Affirmative Defense or Counterclaim,23 TORT & INS. L.J. 215, 218 (1987) (explaining the significance
of the Gruenberg decision).
59. See 510 P.2d at 1040). The Gruenberg court stated: "We say merely that no matter how
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insurers from liability when the insured refused to cooperate. 6°

The

61
California Supreme Court in Valladeo v. Fireman'sFund Indemnity Co.
stated that the insured's breach of its cooperation clause relieved the insurer
of its duty under the policy.6 2 A similar result was reached by the New
York District Court in Leidesdorf v. Fireman'sFund 3 where a bad faith
recovery was not allowed because the insured breached its contractual duty
of cooperation. 64 After the court compared the conduct of both parties it
concluded that the insured's cooperation was a condition precedent to
recovery and its failure to cooperate weighed against any finding of bad
faith by the insurer. 65 Likewise, the Iowa Supreme Court in Hoekstra v.
Farm Bureau Mutual Insurance Co.6 failed to allow a tort recovery for
bad faith in the first-party context because the insured was partially
responsible for the delay and subsequent denial of the claim. 67
Texas courts have held that an insured's breach of its duty of cooperation will release the insurer from certain obligations. 8 In Universal70
69
Automobile Insurance Co. v. Culberson and Century Lloyds v. Barnett,

the courts recognized that a material or substantial breach of an insured's
obligations under the policy relieves the insurance company from the duty

to defend.7' Other Texas courts have held that an insured's breach must
prejudice or deprive the insurer from a valid defense in order to release it

from its duties under the policy. 72 Under either analysis, it is clear that an

insured is held to a duty of cooperation and certain breaches of this duty can
release the insurer from its contractual obligation.73

these duties are stated, the nonperformance by one party does not excuse a breach of the duty of good
faith and fair dealing by the other party while the contract between them is in effect and not rescinded."
Id.
60. See Hoekstra v. Farm Bureau Mut. Ins. Co., 382 N.W.2d 100, 111 (Iowa 1986) (stating that
the insured's failure to comply with the provisions of the policy may release the insurer from liability
in a first-party bad faith case, and compliance by the insured is a jury question).
61. 89 P.2d 643 (Cal. 1939).
62. Id. at 646.
63. 470 F. Supp. 82 (S.D.N.Y. 1979).
64. Id. at 85.
65. Id.
66. 382 N.W.2d 100 (Iowa 1986).
67. Id. at 111-12.
68. McGuire v. Commercial Union Ins. Co. of N.Y., 431 S.W.2d 347, 353 (Tex. 1968).
69. 126 Tex. 282, 86 S.W.2d 727 (1935), overruled on other grounds by Hemandez v. Great Am.
Ins. Co., 464 S.W.2d 91 (Tex. 1971).
70. 259 S.W.2d 768 (Tex. Civ. App.-Waco 1953, writ ref'd).
71. 126 Tex. at 290, 86 S.w.2d at 731; 259 S.W.2d at 771.
72. See, e.g., McGuire v. Commercial Union Ins. Co., 431 S.W.2d 347, 353 (Tex. 1968); Oil Ins.
Ass'n v. Royal Indem. Co., 519 S.W.2d 148, 151 (Tex. Civ. App.-Houston [14th Dist.] 1975, writ ref'd
n.r.e.).
73. See 126 Tex. at 290, 86 S.W.2d at 731; 431 S.W.2d at 353.
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B. Comparative Bad Faith
Extension of the implied duty of good faith and fair dealing to the
74
insured complements the application of comparative fault principles.
Comparative fault compares the fault of each party, reducing damages
awarded to an insured in direct proportion to the amount of fault attributable
to the insured's conduct.75 California set the stage for adoption of
comparative bad faith when it apportioned fault between an insurer and its
insured in Fleming v. Safeco Insurance Co. of North America.76
Formal adoption of the concept of comparative bad faith occurred in
the California appellate court decision of California Casualty General
Insurance Co. v. Superior Court. The plaintiff in California Casualty
sued her insurer for failing to investigate her claim and reach a settlement.78 She alleged bad faith and violations of the insurer's duties under
the Unfair Practices Act of the California Insurance Code. 79 The insurer
sought to allege a defense that the plaintiff's bad faith failure to provide all
relevant information to the insurer should offset any damages.8" The court
in California Casualty held that an insured's breach of the implied duty of
good faith and fair dealing that impedes an insurer's investigation and
payment of a claim constitutes at least a partial defense to a common-law
or statutory bad-faith cause of action."'
The court's use of the terms "at least a partial defense" suggested that
an insured's breach could constitute a complete defense if it sufficiently
blocked an insurer's efforts. 82 The court concluded that insurers have a
reasonable expectation that an insured will promptly and correctly furnish
any relevant information.83 If an insured's failure to notify causes delay
in the investigation or payment of a claim, then economic loss or emotional
distress may result from the insured's own misconduct." The court saw
no reason not to apply comparative fault in this situation. 5 The California
Casualty decision was based upon the underlying premise that a breach of
the covenant of good faith and fair dealing is a tort. 6 Because the tort

74.

See generally W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 67

(5th ed. 1984) (discussing comparative negligence).
75. Id. at 472.
76. 206 Cal. Rptr. 313, 315 (Cal. Ct. App. 1984).
77. 218 Cal. Rptr. 817, 820-23 (Cal. Ct. App. 1985).
78. Id. at 818.
79. Id.; CAL. INS. CODE § 790.03 (West 1988 & Supp. 1991).
80. 218 Cal. Rptr. at 819.
81. Id. at 823.
82.
83.

See id. at 822.
Id. at 822-23.

84. Id. at 823.
85, Id.
86. Id.
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principle of comparative fault had already been applied to offset damages
between tortfeasors, the 87court reasoned that the principle should be extended

to bad-faith tort claims.

The California Casualty case not only judicially adopted the concept
of comparative bad faith, it also set the parameters within which the doctrine
has been subsequently applied. 8 One limitation imposed by California

Casualty was that an act or omission must actually impede an insurer's
ability to investigate and adjust a claim in order to reduce damages.89
Another limitation on comparative bad faith lies in the type of damages it

offsets. 90 California has only offset awards for compensatory damages. 9'

California has been the consistent leader in insurance bad faith law and

remains the only state to have formally adopted the concept of comparative
bad faith. 92 The doctrine has not been directly addressed by the California
93
Supreme Court, but it has been favorably mentioned in the First, Sec94
95
ond, and Fourth appellate districts courts. Comparative bad faith has

yet to receive the significant attention it warrants, but recent developments
suggest that this may soon change. 96

Florida,97 Georgia,98 New Mexi-

87. See id.
88. See id. at 822-23.
89. See id. at 823; see also Centennial Ins. Co. v. Murat, 253 Cal. Rptr. 914 (Cal. Ct. App. 1988)
(not officially published) (finding an insured's failure to disclose all relevant information was a breach
of its implied covenant sufficient to reduce damages).
90. See Fleming v. Safeco Ins. Co., 206 Cal. Rptr. 313, 320 (Cal. Ct. App. 1984).
91. See id. The court in Fleming, failed to award punitive damages because comparison of the
insured's bad faith with the insurer's intentional wrongs "would amount to a comparison of apples and
oranges." Id. at 321.
92. See 218 Cal. Rptr. at 823.
93. See, e.g., Patrick v. Maryland Casualty Ins. Co., 267 Cal. Rptr. 24, 28-29 (Cal. Ct. App.
1990) (citing California Casualty Gen. Ins. Co. v. Superior Court, 218 Cal. Rptr. 817, 820-23 (Cal. Ct.
App. 1985)); Travelers Ins. Co. v. Lesher, 231 Cal. Rptr. 791,801 (Cal. Ct. App. 1986) (citing California
Casualty Gen. Ins. Co. v. Superior Court, 218 Cal. Rptr. 817, 820-23 (Cal. Ct. App. 1985)).
94. See, e.g.. Handel v. United States Fidelity & Guar. Co.. 237 Cal. Rptr. 667, 674 (Cal. Ct.
App. 1987) (citing California Casualty Gen. Ins. Co. v. Superior Court, 218 Cal. Rptr. 818, 822-23 (Cal.
Ct. App. 1985)); Lesser v. Huntington Harbor Corp., 219 Cal. Rptr. 562. 565 (Cal. CL App. 1985).
95. See Gourley v. State Farm Mut. Auto. Ins. Co., 265 Cal. Rptr. 634, 642 (Cal. Ct. App. 1990);
California Casualty Gen. Ins. Co. v. Superior Court, 218 Cal. Rptr. 817, 818, 820-23 (Cal. Ct. App.
1985).
96. Walker, supra note 4, at 796-97.
97. Florida has recently referenced the defense in two cases. In Nationwide Property & Casualty
Ins. Co. v. King. 568 So. 2d 990, 990 (Fla. Dist. Ct. App. 1990), the court of appeals refused to
recognize the defense in a third-party suit. In United States Fire Ins. Co. v. Morrison Assurance Co.,
600 So. 2d 1147, 1153 (Fla. Dist. Ct. App. 1992), the Florida court of appeals discussed the comparative
bad faith defense, but stated that even if that defense was available, the evidence in this case was not
susceptible to the application of such a defense.
98. A Georgia appellate court, in Alexander Underwriters Gen. Agency, Inc. v. Lovett, 357
S.E.2d 258 (Ga. Ct. App. 1987), found that the trial court's failure to instruct the jury on comparative
bad faith was proper since no evidence on the insured's bad faith was presented. However, the court
never expressly rejected the theory, possibly implying that an instruction may have been given had there
been sufficient evidence.
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co, 99 and Montana 00 have referenced comparative bad faith in recent
opinions. One explanation for some courts' hesitancy to recognize the
defense is that the issue has never been decided in the highest court of any

state. 01

However, because comparative bad faith is being discussed

favorably by a number of appellate courts, it is likely that other states will
soon follow California's lead.
III. COMPARATIVE BAD FAITH IN TEXAS

A. Laying the Foundation

Adoption of the doctrine of comparative bad faith makes sense because
the duties of the implied covenant of good faith and fair dealing are
independent. °2 Breach by the insurer should not excuse nonperformance
by the insured.10 3 Further, adoption of comparative bad faith is consistent
with current Texas law.1°4
Comparative bad faith is a logical extension of mechanisms that Texas
courts already have in place."0 5 The Supreme Court of Texas recognized

99. The Supreme Court of New Mexico, in Jessen v. National Excess Ins. Co., 776 P.2d 1244,
1249 (N.M. 1989), held that an instruction on comparative bad faith was not required since the jury
determined the insured had not made any misrepresentations on its application. The court did note,
however, that if misrepresentations had been made, the plaintiff would have been barred from all
compensatory and punitive damages. Id. Although the court stated that such an instruction was not
necessary in this case, the court further commented that "[wle do not decide whether such an instruction
necessarily would be inappropriate in another case." Id.
100. The Supreme Court of Montana, in Ahmann v. American Fed. Say. & Loan Ass'n, 766 P.2d
853 (Mont. 1988), did not address the issue of comparative bad faith raised in appellee's cross appeal
because the court upheld the jury verdict against appellant. Thus, the court neither accepted nor rejected
the defense of comparative bad faith. Id. at 861.
101. See 776 P.2d 1244; 766 P.2d 853; 357 S.E.2d 258 (all failing to directly address and decide
if comparative bad faith is a valid defense).
102. Gruenberg v. Aetna Ins. Co., 510 P.2d 1032, 1040 (Cal. 1973).
103. See id.
104. Comparative bad faith is consistent with the tort doctrine of comparative fault. Both serve
to reduce damages based on the plaintiff's wrongful conduct. See TEx. Civ. PRAC. & REM. CODE ANN.
§ 33.001 (Vernon 1987); Fleming v. Safeco Ins. Co., 206 Cal. Rptr. 313, 320 (Cal. Ct. App. 1984)
(apportioning fault between the insured and the insurer and holding that the punitive damage award was
not subject to reduction because of alleged comparative bad faith). Reduction in damages can be based
on contractual remedies such as mitigation of damages. For Texas cases requiring a duty to mitigate
damages, see Southwestern Gas & Elec. Co. v. Stanley, 45 S.W.2d 671 (Tex. Civ. App. 1931), aff d, 123
Tex. 157,70 S.W.2d 413 (1934); Western Union Tel. v. Southwick, 214 S.W. 987 (Tex. Civ. App. 1919,
no writ). See generally RESTATEMENT (SECOND) OF CONTRACTS § 350 (1981) (providing for mitigation
of damages). Comparative bad faith is a also a logical extension of the notion that an insured must
cooperate or the insurer may be released from liability. See McGuire v. Commercial Union Ins. Co., 431
S.W.2d 347, 353 (Tex. 1968) (holding an insured may be released from its obligations if the insurer fails
to cooperate in violation of the insurance policy and deprives the insured of the use of a valid defense).
105. See California Casualty Gen. Ins. Co. v. Superior Court, 218 Cal. Rptr. 818, 823 (Cal. Ct.
App. 1985) (holding that the doctrine of comparative fault is applicable to claims asserted by the insured
against the insurer alleging bad faith); see Walker, supra note 4, at 796 (listing certain prerequisites for
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the tort of first-party bad faith in Arnold v. National County Mutual Fire

Insurance Co.10 6 Comparative bad faith, as an affirmative defense, can be
viewed essentially as a defense to the tort of first-party bad faith. °7 In
other areas of tort law, Texas has adopted a comparative responsibility

system for apportioning damages in tort actions.' °8 Under this system, the
damages a plaintiff may receive are reduced in proportion to his fault.' °9
A plaintiff is generally not barred from recovery unless his fault is greater
than that of the defendant." ° The rationale behind adopting comparative
bad faith in insurance tort law is that an insured, as well as an insurer, may

contribute to the loss in a particular case."'

Comparative bad faith draws

upon principles of comparative fault to fashion an affirmative defense in

those situations that the insured contributed to the loss." 2 Thus, comparative bad faith is in harmony with current Texas bad-faith law as an
affirmative defense in first-party actions.
Insurance policies are also governed by ordinary contract principles." 3' The defense of comparative bad faith is consistent with contractual theories already recognized in Texas. As early as 1935, Texas
recognized a defense based on the insured's failure to cooperate in violation

of its contract. " 4 Recognition of the duty of cooperation for insureds
shows Texas courts' willingness to hold each party responsible for his own

actions." 5 The insured's duty of cooperation is equivalent to the insurer's
statutory duty to conduct prompt and reasonable investigation and settlement
of claims." 6 Comparative bad faith similarly serves to enforce the duty
to cooperate on the part of the insured." 7 Further, Texas recognizes the

comparative bad faith that Texas has fulfilled).
106. 725 S.W.2d 165 (Tex. 1987).
107. See California Casualty Gen. Ins. Co. v. Superior Court, 218 Cal. Rptr. 817, 823 (Cal. CL
App. 1985).
108. See TEX. Civ. PRAc. & Rum. CODE ANN. § 33.001 (Vernon 1987) (providing a system of
comparative negligence).
109. See id § 33.001(b).
110. See id. § 33.001(a).
S11.
See California Casualty Gen. Ins. Co. v. Superior Court, 218 Cal. Rptr. 817, 823 (Cal. CL
App. 1985) (applying principles of comparative fault to offset damages).
112. See id.at823.
113. See U.S. Fire Ins. Co. v. Aetna Casualty & Surety Co.. 781 S.W.2d 394, 398 (Tex.
App.-Houston [ist DisL] 1989, no writ).
114. See McGuire v. Commercial Union Ins. Co.. 431 S.W.2d 347, 352 (Tex. 1968) (citing
Universal Auto. Ins. Co. v. Culberson, 126 Tex. 282, 86 S.W.2d 727,731 (1935), overruled on other
grounds by Hernandez v. Great Am. Ins. Co., 464 S.W.2d 91 (Tex. 1971); see also 14 GEORGE J.
COUCH, COUCH ON INSURANCE § 51:106-07 (2d ed. 1982).
115. In a relationship similar to insurer-insured, the Supreme Court of Texas recently held that
patients owe a duty of cooperation to their physicians. See Elbaor v. Smith, 845 S.W.2d 240, 245 (Tex.
1992).
116. See Shipstead & Thomas, supra note 58, at 227; Walker, supra note 4, at 797.
117. See David S. Lill, Arnold v. National County Mutual Fire Insurance Co.: Texas Adopts
First-Party Bad Faith, 39 BAYLOR L REv. 835, 846 (1987).
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principle that any party to a contract must make reasonable efforts to
mitigate damages." 8 An insured's bad faith conduct that contributes to a
loss that otherwise would have been avoided is tantamount to a failure to
mitigate damages. Texas courts already rely on contract principles to deny
insureds coverage by upholding consent-to-settlement clauses in insurance
contracts whereby coverage is denied if the insureds settle without the
insurer's consent.'19 Thus, holding insureds contractually responsible for
their own actions through reduction or denial of damages is not a new
concept in Texas. 2 '
Although comparative bad faith makes sense as a logical extension of
current Texas law, actual application of a novel idea by courts is the greatest
hurdle to overcome. However, the mere fact that Texas has consistently
followed California in the area of insurance bad faith law supports adoption
of the defense.12 ' Those jurisdictions recognizing the principles of firstparty bad faith as a tort and comparative fault in apportioning tort damages
have the same foundation California had when it formally sanctioned the
comparative bad faith defense. 22 Further, the recent characterization of
the implied duty of good faith between the insurer and insured as a "twoway street" in Texas Farmers Insurance Company v. Soriano2 3 indicates
that Texas continues to follow California precedent, and that the adoption
of comparative bad faith is the next logical step.' 24

118. For Texas cases requiring a duty to mitigate damages and allowing no recovery for damages
that could have been prevented by the injured party, see Southwestern Gas & Elec. Co. v. Stanley, 45
S.W.2d 671, 673-74 (Tex. Civ. App. 1931), affd, 123 Tex. 157, 70 S.W.2d 413 (1934); Western Union
Tele. Co. v. Southwick, 214 S.W. 987 (Tex. Civ. App. 1919). See generally RESTATEMENT (SECOND)
OF CONTRACTS § 350 (1981) (providing for mitigation of damages).
119. See Traylor v. Cascade Ins. Co., 836 S.W.2d 292, 295 (Tex. App.-Dallas 1992, no writ)
(holding that a consent-to-setlement clause in an underinsured motorist policy is consistent with public
policy, as well as the Texas Insurance Code). The Traylor court noted that consent-to-settlement clauses
are a valid way for an insurer to protect its subrogation right against a person legally responsible for an
insured's injuries. Id. (citing United States Fidelity & Guar. Co. v. Cascio, 723 S.W.2d 209, 210 (Tex.
App.-Dallas 1986, no writ); Ford v. State Farm Mut. Auto. Ins. Co., 550 S.W.2d 663, 665 (Tex. 1977)).
When insureds settle with the at-fault party and release the party from all future liability, an insurer's
right to subrogation is cut off. Id. This is another indication that Texas courts are willing to relieve the
insurer of its obligations for an insured's material contractual breach if it contributes to the insurer's loss.
120. See id.
121. See supra notes 34-57 and accompanying text.
122. See Walker, supra note 4, at 796.
123. 844 S.W.2d 808,851 (Tex. App.-San Antonio 1992, writ requested) (Butts, J., dissenting).
124. See id.
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B. Policy Reasons Favor Adoption of Comparative Bad Faith
1. Most Insureds Now Enjoy Greater Bargaining Power
The original purpose of the implied duty of good faith and fair dealing
1 25
was to protect against the superior bargaining power held by the insurer.

This unequal bargaining power warranted unique treatment to the insured2 6

due to the "special relationship" between the insurer and the insured.
This special relationship created a unique duty of good faith and fair dealing
on the part of the insurer.'27
This approach is invalid today due to a general increase in most
insureds' bargaining power and recent changes in the insurance industry.12 8
Some insureds are even represented by counsel who advise them of their
rights and obligations under the insurance policy. 29 Texas courts recog-

nize that attorneys essentially bargain at arm's length with insurers.3
When a claim actually arises, counsel will continue to advise these insureds
as to their rights and responsibilities under the policy.
Insureds already enjoy statutory protection against unfair practices
under the Texas Insurance Code.' 3' Further, Texas courts construe
125. See supra notes 2-3 and accompanying text.
126. See Arnold v. National Mut. Fire Ins. Co., 725 S.W.2d 165, 167 (Tex. 1987). The idea of
a special relationship and unequal bargaining power is partially attributable to the adhesionary aspects
of the insurance contract including the standardized terms of the contract, the nature of the service
contracted for, and the motivation of the insured for entering into the agreement. Rawlings v. Apodaca,
726 P.2d 565, 571 n. 3 (Ariz. 1986). These factors combine with the typical insurer's greater resources
to form a poor public image for insurance companies which still exists.
127. At minimum, the insureds have a right to place their trust and confidence in the insurer.
One court observed the following regarding an insurer's recognition of the special relationship of trust:
The industry itself seems to recognize these principles. Advertising programs portraying
customers as being "in good hands" or dealing with a "good neighbor" emphasize a special
type of relationship between the insured and the insurer-one in which trust, confidence, and
peace of mind have some part.
Rawlings v. Apocada, 726 P.2d 565, 571 n.3 (Ariz. 1986).
128. Some commentators note that today's market factors prevent the type of unequal bargaining
power that insurers once enjoyed. See ASHLEY, supra note 47, § 2.14. Insurance companies do not, by
their mere size, have superior bargaining power. See id. Insurance companies are numerous, each one
having only a small market share. See id. No single insurance company has a "monopolistic"
advantage allowing them to restrict the supply of insurance and force terms upon the insured. See id.
Further, the mere fact that many insureds do not negotiate the terms of their insurance contracts does not
necessarily indicate inferior bargaining power. See id. Insurance contracts are like any other item which
in certain cases can be modified to include terms that reinforce certain rights of the insured, such as the
right to speedy investigation and settlement of claims. See id.
129. Walker, supranote 4, at 797. The insureds represented by counsel are typically commercial
entities. See infra notes 137-39 and accompanying text.
130. See Bell v. Manning, 613 S.W.2d 335 (Tex. Civ. App.-Tyler 1981, writ ref'd n.r.e.). The
Manning court stated that "it is said that an attorney, in representing his client, deals at arm's length with
adverse parties." Id. at 338.
131. TEx. INS. CODE ANN. art. 21.21 (Vernon 1981 & Supp. 1993); see supra notes 58-62 and
accompanying text.
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insurance contracts strictly against the insurers who drafted them. 32
Imposing a unilateral duty of good faith and fair dealing due to a special
relationship under these circumstances gives the insured an unfair advantage. 33 Texas courts seem to be drawing a line on how many privileges
the insured should be afforded due to the special relationship." 3 This is
evident by the failure to characterize the insured-insurer relationship as
"fiduciary."' ' 35 In the context of similar special relationships, the Supreme Court of Texas has recently recognized that both parties have certain
duties, and if the plaintiff breaches these duties any prospective damages
36
may be reduced.
2. All Insureds Are Not Created Equal

While average insureds generally enjoy increased bargaining power, it
can be said that many commercial insureds now stand on an even level
with insurance companies. Large commercial entities have significant

bargaining power, and in some cases may freely negotiate the terms of their
insurance contracts.' 37

These entities understand the terms of their

contracts and are generally represented by attorneys and other competent

132. For cases displaying that contracts will be construed strictly against the party who drafted
them, see, e.g., Foremost County Mut. Ins. Co. v. Home Indem. Co., 897 F.2d 754, 756 (5th Cir. 1990);
Barnett v. Aetna Life Ins. Co., 723 S.W.2d 663, 666 (Tex. 1987); Ellis v. Mortgage & Trust, Inc., 751
S.W.2d 721, 723 (Tex. App.-Fort Worth 1988, no writ).
133. Cf. Stephen R. Marsh, Identifying and Litigating Breaches of the Fiduciary Duty of Good
Faith and Fair Dealing, 25 TEXAS TRIAL LAWYER'S FORUM 5, 6-7 (1991). The consequences of the
special relationship upon the burden of proof of the parties in fiduciary good faith cases illustrate why
insureds want to maintain their preferred position. See id. In cases where a special relationship is
shown, unlike a normal case, the plaintiff does not have the burden of proof. Id. at 6. Thus, the
defendant has the difficult and sometimes impossible task of proving a fiduciary duty of good faith did
not exist. See id. If the relationship is shown to exist, damages are generally sufficient to prove breach
of fiduciary duty without even shifting the burden to the insurer. Id. at 6-7. For instance, an insurer has
a duty to investigate and pay a claim promptly. ld. at 7. If an injury can be shown from lack of
payment, breach of the insured's good faith duty is automatically established and the burden then shifts
to the insurer as to why he failed to promptly pay the claim. Id. This situation gives insureds an
advantage.
134. See, e.g., McGuire v. Commercial Union Ins. Co. of N.Y., 431 S.W.2d 347, 353 (Tex. 1968)
(finding that an insured has a contractual duty to cooperate in the context of the insurer-insured
relationship); cf Elboar v. Smith, 845 S.W.2d 240, 245 (fex. 1992) (finding that the special relationship
between physician and patient requires the patient to cooperate with the physicians who care for them);
Caserotti v. State Farm Ins. Co., 791 S.W.2d 561, 565 (Tex. App.-Dallas 1990, ) (fading to go so far
as to recognize the insurer--insured relationship as "fiduciary").
135. See Caserotti v. State Farm Ins. Co., 791 S.W.2d 561, 565 (Tex. App.-Dallas 1990, writ
denied). The court stated "Texas courts have not recognized the relationship between an insured and
his or her insurer as fiduciary." Id.
136. One such special relationship is that of physician-patient. The recent Supreme Court of
Texas decision of Elbaor v. Smith, 845 S.W.2d 240 (Tex. 1992) held that patients owe a duty of
cooperation to the physicians who assume the responsibility of care for them. Id. at 245.
137. See Walker, supra note 4, at 796.
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professionals who adequately advise them of their various rights to prompt

claim investigation and settlement. 3 ' The resulting contract is essentially
bargained for at arm's length and not a contract of adhesion.139
Most landmark Texas cases pointing to a duty of good faith and fair
dealing arising from a "special relationship" due to unequal bargaining do

not involve commercial insureds.140 This may lead to the conclusion that
this unilateral protection afforded insureds by Texas courts should not be

available to commercial entities with sufficient resources. The
rationale of
4

protecting the insured in such cases simply does not exist.' '
The double standard imposed by Texas courts with regard to the duty
to accept reasonable settlements illustrates why comparative bad faith should
be applied to commercial insureds.142 Insurers have an implied duty of
good faith to accept reasonable settlement offers.'43 However, no such
duty exists with respect to insureds.14
Excess awards have caused
145
commercial insureds to opt for higher premiums to get more protection.
Commercial insureds are the primary purchasers of these high-premium,

138. See supra note 129 and accompanying text.
139. See, e.g., Lawrence P. McLellan, Note. Insurance Settlements: An Insured's Bad Faith, 31
DRAKE L. REV. 877, 880 (1981) (pointing out that commercial insureds bargain essentially at arm's
length resulting in a contract not of adhesion).
140. See Viles v. Security Nat'l Ins. Co., 788 S.W.2d 566, 567 (Tex. 1990) (finding that "special
relationship" protection applies to an individual denied property damage recovery by an insurance
company); Aranda v. Insurance Co. of N. Am., 748 S.W.2d 210, 212 (Tex. 1988) (finding the "special
relationship" protection should be applied to an individual employee); Chitsey v. National Lloyds Ins.
Co., 738 S.W.2d 641, 643 (Tex. 1987) (finding a special relationship gave rise to an insurer's duty of
good faith to an individual insured seeking payment for house repairs); Arnold v. National County Mut.
Fire Ins. Co., 725 S.W.2d 165, 167 (Tex. 1987) ( applying a "special relationship" approach to an
individual insured motorist).
141. See 725 S.W.2d 165. Arnold articulated the notion that the insured should receive unique
treatment as a result of a "special relationship" based on the insured's inferior bargaining position. See
id. at 167. This unique protection should not apply to commercial insureds which enjoy sufficient
bargaining power.
142. See G.A. Stowers Furniture Co. v. American Indemn. Co., 15 S.W.2d 544, 547 (rex.
Comm'n App. 1929, opinion approved) (holding that an insurer has a duty of good faith and fair dealing
to accept reasonable settlement offers). Cf.International Ins. Co. v. Dresser Indus., Inc., 841 S.W.2d 437,
444 (Tex. App.-Dallas 1992, writ ref'd) (declining to impose upon a self-insured the duty to settle
within policy limits for the benefit of an excess carrier).
143. G.A. Stowers Fumiture Co. v. American Indem. Co., 15 S.W.2d 544, 547 (Tex. Comm'n
App. 1929, opinion approved) (recognizing an implied duty of good faith and fair dealing on the part
of insurers to accept reasonable settlement offers).
144. Cf. International Ins. Co. v. Dresser Indus., Inc., 841 S.W.2d 437, 437 (rex. App.-Dallas
1992, writ ref'd) (finding an insured, acting as a primary insurer, owed no duty to excess carrier to settle
within policy limits).
145. See, e.g., John F. Dobbyn, Is Good Faith In Insurance Contracts A Two-Way Street?, 62
N.D. L. REV. 355, 368 (1986) (describing the skyrocketing awards which lead to insurers opting for
larger coverage); Seymour Kurland & David F. Simon, The Insured's Duty to Tender A Deductible In
Settlement, 47 INs. COUNS. J. 552, 552 n.1 (1980) (noting the increase in insureds coverage to protect
themselves from liability); McLellan, supra note 139, at 879-80 (noting that insureds are buying
increased coverage policies to cover their liability).
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high-deductible policies in which the insured retains the option of accepting

settlement offers.' 6 When a reasonable settlement offer to a defendantinsurer is close to the deductible amount, there is a conflict of interest. 47
To illustrate how this conflict arises, consider the following hypotheti-

cal. 48 Corporation X purchases an insurance policy with a $3,000,000
a large
limit.'4 9 To save on premium costs, corporation X chooses
deductible of $400,000.'50 A claim for $1,750,000 is brought by a third
party, and the insurance company defends. 15' Experienced insurance
company counsel estimates a 75% likelihood that the third party will recover

in excess of $1,500,000.152

Negotiations produce a $400,000 settlement

offer. 53 The insurer desires speedy settlement in order to minimize legal
expenses and potential liability for a judgment well beyond the $400,000
deductible.' 54 Corporation X's best interest is to reject the offer and
gamble that a plaintiffs jury award will be smaller than the settlement offer

of $400,000.1 5 Even if the award is greater than $1,500,000, corporation

X will simply contribute the $400,000 deductible. 156 If the award is larger
than the settlement offer, corporation X must merely pay the deductible. 57
The insurer has no such luxury, it must either pay the $400,000 deductible
itself or go to court and pay litigation fees as well as any excess award past
the deductible amount.' 58
The above situation illustrates that an insured's bad faith interference

in rejecting a reasonable settlement offer can have a negative effect on the
insurer and society in general through higher premiums.

59

Refusal by the

insurer to accept a reasonable settlement offer is a breach of its implied duty
of good faith and fair dealing."6

A corresponding duty of good faith

146. See Dobbyn, supra note 145, at 368; Kurand & Simon, supra note 145, at 552.
147. See Dobbyn, supra note 145, at 368-69; Kurland & Simon, supra note 145, at 552.
148. This hypothetical is based on a fact pattern posed by John F. Dobbyn, Professor of Law
Villanova Law School and author of "Insurance Law in a Nutshell." The fact pattern illustrates, in a
products liability context, the insured's lack of duty to tender its deductible towards a reasonable
settlement offer. The consequences of the insured's failure to tender its deductible can be felt in any
high-deductible, high-premium insurance policy scenario. See Dobbyn, supra note 145, at 368-69.
149. See id.
150. See id.
151. See id.
152. See id.
153. See id.
154. See id.
155. See id.
156. See id.
157. See id.
158. See id.
159. See id. Insurance companies have to pay a plaintiff's award in excess of the insured's
deductible. If the commercial insurer acts in bad faith by rejecting a reasonable settlement offer in order
to "gamble" on an award less than the deductible, the insurer bears the loss of a resulting higher
judgment and legal expenses involved in defending the suit.
160. See G. A. Stowers Furniture Co. v. American Indem. Co., 15 S.W.2d 544, 544 ('ex.
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should be placed upon the insured in these situations. Comparative bad
faith discourages interference by reducing an insured's damages if the

insured acted in bad faith in rejecting a reasonable settlement offer. The
Supreme Court of Texas has already concluded that an insured's interference
in legal proceedings would relieve the insurer of its duty to defend.' 6' A
mutual duty of good faith promotes the policy already acknowledged by
Texas courts of encouraging settlement of lawsuits.' 62
3. Comparative Bad Faith DiscouragesExcess Litigation and an
Insured's Misconduct
Excess litigation and an insured's misconduct create costs which society

must bear. 163

Recognition of the bad faith tort has resulted in many

lawsuits against insurance companies. These insurers spend millions of
dollars each year defending suits in which their insured's own misconduct
contributed to the damages.' 64 Many times these lawsuits result in huge
awards against the insured. 165 These costs are ultimately bome by society
through escalating insurance premiums. Comparative bad faith discourages

lawsuits in cases where the insured's misconduct contributed to the loss.
Insureds who have acted in bad faith will have less incentive to bring a suit
if they know their damages will be offset by their own misconduct. At the
same time, as an affirmative defense, meritorious litigation by the insured

is not discouraged.
An insured's misconduct hinders the insurer's ability to adequately
investigate and adjust claims.'6 For instance, an insured's delay or failure

Comm'n App. 1929, opinion approved) (recognizing an implied duty of good faith and fair dealing on
the part of insurers to accept reasonable settlement offers).
161. See Universal Auto. Ins. Co. v. Culberson, 126 Tex. 282, 290, 86 S.W.2d 727, 731 (1935)
(noting that an insurer would be relieved from its duty to defend if the insured interfered with settlement
of the lawsuit), overruled on other grounds by Hemandez v. Great Am. Ins. Co., 464 S.W.2d 91 (Tex.
1971). In Culberson, the court stated that "[iuf
there was... any interference by [the insured] . .. in
any legal proceedings, the [insurance] company's attorney had the right to withdraw from the case."
Id.
162. See McGuire v. Commercial Union Ins. Co., 431 S.W.2d 347, 352-53 (Tex. 1968).
163. See, e.g., McLellan, supra note 139, at 879-80 (recognizing excess judgments in products
liability cases).
164. See, e.g., Dobbyn, supra note 145, at 367-70 (addressing the problems insurers face when
their insureds have acted in bad faith by not accepting settlement offers); Kurland & Simon, supra note
145 (discussing the insurer's obligation to defend a suit although the insured has effectively acted in bad
faith by exercising its contractual right to reject a settlement offer); McLellan, supra note 139, at 879-80
(examining products liability cases as exemplifying the insurer's duty to defend although the insured acts
in bad faith).
165. See ASHLEY, supra note 47, § 8.08. see, e.g., Moore v. American United Life Ins. Co., 197
Cal. Rptr. 878, 898-99 (Cal. Ct. App. 1984) (allowing a judgment of $2.500,000 in punitive damages
against an insurance company); Pistorious v. Prudential Ins. Co., 176 Cal. Rptr. 660, 668-69 (allowing
an award of $1,000,000 in punitive damages).
166. Walker, supra note 4, at 797.
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to furnish adequate information has a definite impact on the insurer's ability
to do a prompt and effective job. 67 Comparative bad faith discourages
misconduct by imposing a proportionate reduction of damages caused by an
insured's delay or failure to produce necessary information.
Insurance fraud is possibly the most disturbing trend in the industry
today. 168 Fraud costs society approximately twenty billion dollars annually
by adding about eight percent to the price of the average insurance
premium. 69 This fraud includes an insured's falsification of claims or
misrepresentations to the insurer. 70 Most insurance companies do not
have the resources to adequately investigate each case and therefore pay the
claims to avoid liability. Comparative bad faith effectively imposes an
additional civil penalty on an insured for misconduct for which an insurer
may be unable to prove criminal fraud or fraud according to the terms of the
policy.
4. Comparative Bad Faith Promotes Fundamental Fairness
The purpose of punitive tort damages is to punish a wrongdoer.
Damages should concentrate on conduct, not the nature of the relationship
between the parties.' 71 Holding insurers accountable for losses unrelated
to their own conduct while allowing insureds to recover for harm they put
upon themselves is against all notions of equity.' 72 Comparative bad faith
restores fundamental fairness by shifting responsibility back to insureds for
their misconduct.
Recognition of these principles of fairness by the San Antonio Court
of Appeals is illustrated in Justice Butts' dissenting opinion in Texas
Farmers Insurance Co. v. Soriano.7 1 Justice Butts noted in dictum that
where the insured seeks to recover for breach of the duty of good faith and
fair dealing, the duty should be viewed as a "two-way street" applying to

167. Walker, supra note 4, at 797.
168. See Ruth Gastel, Insurance Fraud, Insurance Information Institute Reports, May 1993,
available in LEXIS, NEXIS Library, PUBS File (estimating that ten percent of total property and casualty
claim dollars pay for fraudulent claims).
169. See id. The twenty billion dollar cost figure is based on losses incurred in 1992. The
figures are difficult to quantify because much of insurance fraud goes undetected. Id. However, it is
estimated that ten percent of total property and casualty claim dollars pay for fraudulent claims. Id.; see
also Oregon Jail Crunch Benefits Insurance Cheats, National Underwriter, Property & Casualty/Risk &
Benefits Management Edition, Aug. 20 1990, available in LEXIS, NEXIS Library, PUBS File (estimating
that insurance fraud adds about 8 percent to the average insurance premium).
170. See id.
171. Cf. KEETON ET AL., supra note 74, § 1, at 6 (expressing that the purpose of tort law is to
afford compensation for injuries sustained by one person caused by another person).
172. See Weldon S. Wood, Comparative Fault as a Partial Defense to Actions for Breach of the
Implied Covenant of Good Faith and Fair Dealing, 53 INS. COUNS. J. 566, 569-70 (1986).
173. 844 S.W.2d 808, 851 (Tex. App.-San Antonio 1992, no writ) (Butts, J., dissenting).
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both parties.174 Justice Butt's opinion suggests that Texas courts should
75
recognize principles of equity by adopting comparative bad faith.
Through adoption of comparative bad faith, insurers would not be required
to bear the entire loss for a breach of the implied covenant where the insurer
176
did not cause the loss.
The majority and concurring opinions agreed with Justice Butts'
contention that comparative bad faith would help avoid such fundamentally
unfair results. 177 In the majority opinion, Justice Chapa concluded that
there was no reversible error by the trial court in Soriano because comparative bad faith was not raised and did not exist in Texas law. 178 However,
Justice Chapa stated in dictum "I do not quarrel with some of my
colleagues' [Justices Butts, Biery, and Reeves] suggestion that the time may
have come for the Supreme Court of Texas to look at 'Comparative -Bad
Faith."", 179 Likewise, the concurring opinion by Justice Biery recognized
the unfair and illogical practice of considering only the insurer's bad faith
without weighing into the analysis the insured's conduct. 80 Justice Biery
recognized that comparative bad faith would help remedy the "hard facts
makes bad law" problem.'' Therefore, three of the justices in Soriano
concluded that comparative bad faith should be addressed by the Supreme
Court of Texas to help restore principles of fundamental fairness. 8 2
IV. COMPARATIVE BAD FAITH AS AN INDEPENDENT TORT OR
COUNTERCLAIM AGAINST COMMERCIAL INSUREDS
A. Theoretical and Historical Basis For Affirmative Relief
The affirmative defense of comparative bad faith comes into play when
both insured and insurer are partially at fault for the injury because of their
bad faith actions. This defense is less beneficial to those insurers who are
almost, or completely, innocent of any bad faith action. To remedy this
problem courts should consider application of comparative bad faith as an

174. Id.
175. See id.
176. See id.
177. See id. at 815 n.5, 832 n.2 (Biery, J.,
concurring).
178. Id. at 815 n.5.
179. id. at 815 n.5.
180. See id. at 832 n.2 (Biery, J., concurring).
181. Id. Justice Biery was hesitant to fully recognize all the principles of comparative bad faith
as suggested by Justice Butts. See id. at 832233. Rather, Justice Biery focused on the principle of
comparative bad faith of looking at the conduct of both parties to get an accurate picture of the entire
set of circumstances. See id. Nevertheless, Justice Biery suggested that he would support comparative
bad faith by noting that the defense would make an improvement in Texas' current state of bad faith law
by avoiding the "hard facts make bad law" problem. Id. at 832 n.2.
182. See id at 815 n.5, 832 n.2 (Biery, J., concurring); 851 (Butts, J., dissenting).
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independent tort or counterclaim. 8 3 As an independent tort, an insurer
could sue an insured who acted in bad faith by directly interfering with the
claims settlement or investigation process. Comparative bad faith as a
counterclaim would allow an insurer sued for bad faith to allege that the
damages were the sole proximate cause of the insured's conduct and the
insurer should receive reasonable compensation for the resulting costs.
Obviously, application of comparative bad faith as an independent tort or
counterclaim demands a particularly egregious bad faith violation by the
insured.'
These remedies should be applied to commercial insureds
because they have sufficient bargaining power to demand prompt claim
resolution.18 5 Further, commercial insureds have sufficient resources to
substantially interfere with the settlement and investigation of claims.
Comparative bad faith has thus far been treated solely as an affirmative
defense."8 6 One court, however, has suggested that relief may be granted
on the basis of the insured's bad faith actions.'
The insurer in Liberty
Mutual Insurance Co. v. Allfillisch Construction Co.' filed a counterclaim against the insured for breach of the covenant of good faith and fair
90
dealing.18 9 The insurer only succeeded on its defense to liability.
However, the Allfillisch court suggested that assertion of the insured's bad
faith is equally valid whether used as a basis for affirmative relief or as a
defense.19 ' In another case, Handel v. United States Fidelity & Guaranty
Co., 92 a California appellate court mentioned the possibility of an independent tort of comparative bad faith.193 However, the Handel court failed
to rule on the issue because it was not pled by the insurer. 94
B. Application of An Independent Tort or Counter-claim
Adoption of comparative bad faith as an independent tort or counterclaim would be sufficiently more difficult than adoption as an affirmative
183.

See Shipstead & Thomas, supra note 58, at 224-26.

184.

See WILLIAM M. SHERNOFF ET AL., INSURANCE BAD FAITH LITIGATION § 2.03[31 (1992).

185. See Arnold v. National Mutual Fire Ins. Co., 725 S.W.2d 165 (Tex. 1988). Arnold
articulated the notion that the insured should receive unique treatment as a result of a "special
relationship" based on the insured's inferior bargaining position. See id. at 167. This protection should
not apply to a commercial insured who enjoys sufficient bargaining power.
186. See California Casualty Gen. Ins. Co. v. Superior Court, 218 Cal. Rptr. 817, 823 (1985).
187. See Liberty Mutual Ins. Co. v. Allfillisch Constr. Co., 139 Cal. Rptr. 91, 94 (1977)
(suggesting that the insured's bad faith is equally valid whether used as an affirmative defense or as a
basis for an independent cause of action).
188. Id. at 91.
189. Id. at 93.
190. Id. at 94.
191. See id.
192. 237 Cal. Rptr. 667 (Cal. Ct. App. 1987).
193. See id. at 674.
194. See id.
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defense. This is partially due to courts' traditional sympathetic view of
insureds.'
However, characterization of the insured-insurer relationship
court as a "two-way street" is a step in19 6the direction
a
Texas
appellate
by
tort of comparative bad faith.
independent
an
of establishing
Pleading comparative bad faith as an independent tort cause of action
would contain, in part, language similar to the following:
Clause S. All conditions precedent to defendant's performance have
occurred or have been performed [e.g. the insurer has acted in good faith
and has previously defended and paid a judgment against a third-party].
Clause T. Defendant's conduct is in breach of its duty of good faith and
fair dealing. Clause V. Defendant's conduct has caused plaintiff to suffer
the following damages [specify e.g. plaintiff was forced to indemnify
$120,000 over the reasonable settlement offer, at a rate of prime percent
interest from the time of payment to time of judgment] Clause W.
Defendant's conduct qualifies as an independent tort."9
The complaint should also contain a request for reasonable attorney's
fees and any further relief the court deems proper. 9 '

V. A PRACTICAL FRAMEWORK FOR APPLYING COMPARATIVE BAD FAITH
IN TEXAS
A. How Comparative Bad Faith Should Be Applied
Comparative bad faith has the greatest chance of immediate acceptance
in Texas as an affirmative defense. To illustrate how comparative bad faith
would be applied as an affirmative defense, consider the following example.
Suppose an insured unreasonably delays releasing relevant information to its
insurer concerning a claim of injury following an automobile accident. As
a result, the amount of the loss increases from $10,000 to $11,000. The
insurer then wrongfully delays payment on the claim for six months, causing
the insured $5000 in damages. The insured brings suit for the full amount
of the damages, alleging in its complaint bad faith on the part of the insurer.
The insurer in turn specifically alleges in its answer the affirmative defense
of comparative bad faith.' 99 No reasonable settlement offer is reached,
and the insurer defends the suit against a third-party. At trial, the trier of

195. See Dobbyn, supra, note 145, at 355 (stating that courts "spread their parental wings" over
insureds); see also Robert E. Keeton, Insurance Law Rights at Variance With Policy Provisions, 83
HARV. L REv. 961 (1970) (discussing courts' generous treatment of insureds).

196. See Texas Farmers Ins. Co. v. Soriano, 844 S.W.2d 808, 851 (Tex. App.-San Antonio
1992, no writ) (Butts, J., dissenting).
197. See 7 TExAS JURISPRUDENCE PLEADING & PRACTICE FORMs § 144:12 (Bancroft-Whitney
2d. ed. 1992) [hereinafter TExAS PLEADING].
198. See id.

199.

See FED. R. CIV. P. 8(c); TEX. R. Civ. P. 94.
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fact "compares" the relative bad faith of the parties under the principles of
comparative fault and reduces any damages to the insured caused by his or
her own bad faith conduct. In this hypothetical, the insured receives only
$4000 since $1000 of the damages were caused by the insured's bad faith
conduct. The above hypothetical illustrates that the affirmative defense of
comparative bad faith is a relatively simple concept that Texas courts could
easily apply.
Certain limitations based on the California Casualty General Insurance
Co. v. Superior Cour? °° precedent will be placed on the application of
comparative bad faith. California Casualty illustrates that great scrutiny
must be given to the insured's conduct. 20 ' The insured's bad faith conduct
must actually hamper the insurer's ability to pursue the claim.23 2 If the
conduct is in bad faith but does not cause any additional loss due to a
hinderance in the insurer's ability to process the claim, no reduction of
award is appropriate. Some commentators also suggest that the bad faith
conduct must arise prior to a delay or denial of a claim because any conduct
after the delay probably has no effect on the insurer's actions that caused the
harm. 203
Comparative bad faith should be applied according to notions of equity.
Comparative bad faith is based on the proposition that insureds now enjoy
greater bargaining power.204 One o
of the principle faults of comparative
bad faith is that the doctrine may create an injustice to those insureds who
are unsophisticated and have no access to counsel or professional advice.
Two restrictions on the application of comparative bad faith will guard
against this injustice. First, the insured's actions must be intentional and
sufficiently egregious to warrant the defense of comparative bad faith.20 5
Further, an insured's bargaining power should be considered in apportioning
damages. If the insured is unsophisticated and unaware of proper procedures in filing a claim, the trier of fact should consider these factors.
The most efficient way to adopt comparative bad faith is through
legislative amendment, or alternatively, formal recognition by the Supreme
Court of Texas or an appellate court. Article 21.21, Section 16(a) of the
Texas Insurance Code 20 6 provides for various statutory violations of the

200. 218 Cal. Rptr. 817 (Cal. Ct. App. 1985); see supra notes 77-91 and accompanying text.
201. See supra note 94 and accompanying text.
202. See Centennial Insurance Co. v. Murat, 253 Cal. Rptr. 914 (Cal. Ct. App. 1988)
(unpublished) (finding an insured's failure to disclose all
relevant information was a breach of its implied
covenant sufficient to reduce damages).
203. See [ill, supra note 117, at 846; Walker, supra note 4, at 796.
204. See supra notes 121-29 and accompanying text.
205. See SHERNOFF ET AL, supra note 184, § 2.03[31 (discussing the requirement of sufficiently
serious bad faith conduct by the insured).
206. TEx. INS. CODE ANN. art. 21.21, § 16(a) (Vernon 1981 & Supp. 1991). These provisions
include the following:
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insurer's duty of good faith and fair dealing. An affirmative defense based
on the insured's bad faith conduct would read:
(j) Notwithstanding Section 33.002(b) of the Texas Civil Practice and
Remedies Code, if the trier of fact determines that the plaintiff who brings
suit under this Article has acted knowingly and in bad faith, and such
actions contribute to the loss complained of under this Article, any
damages provided for by Subsection (b) of this section shall be offset by
the proportionate amount determined by the trier of fact to be proximately
caused by the plaintiff's bad faith actions. If the trier of fact determines
the entire loss complained of under this article is proximately caused by
the plaintiff's bad faith actions, make the plaintiff's percentage of
responsibility greater than 50%, in accordance with Section 33.001 of the
Texas Civil Practices and Remedies Code, the plaintiff shall be denied
any damages provided for by Subsection (b) of this section. 7
B. How to Plead Comparative Bad Faith
The first steps in successful pleading of comparative bad faith begin
long before a claim is filed. When the insurer draws up the policy, it should
include a general clause specifying that the insured's bad faith will lead to
a reduction in damages.
An insured will likely allege in its complaint a number of bad faith
causes of action. An insured may allege common-law breach of the duty of
good faith and fair dealing 8 as well as violations of the Texas Insurance
Code, 20 9 the Deceptive Trade Practices Act,210 and regulations of the
State Board of Insurance. 21' In accordance with Federal Rule of Civil
Procedure 8(c) 21 2 and Texas Rule of Civil Procedure 94,213 the insurer
must specifically allege in its answer the affirmative defense of comparative

Any person who has sustained actual damages as a result of another's engaging [1] in
an act or practice declared in Section 4 of this Article or [2] in rules or regulations lawfully
adopted by the Board under this Article to be unfair methods of competition or unfair or
deceptive acts or practices in the business of insurance or [3] in any practice defined by
Section 17.46 of the Business & Commerce Code, as amended, as an unlawful deceptive trade
practice may maintain an action against the person or persons engaging in such action.
Id.
207. See TEX. CIv. PRAC. & REm. CODE ANN. § 33.001 (Vernon 1988 & Supp. 1993)
(providing for a system of comparative responsibility in which the plaintiff is not barred from recovery
unless his or her negligence is greater than that from whom recovery is sought).
208. For an example of how an insured may raise a common law breach of good faith and fair
dealing, see 7 TEXAS PLEADING, supra note 197, § 144:12.
209. TEX. INS. CODE ANN. art 21.21 (Vernon 1981 & Supp. 1991).
210. TEx. Bus. & COM. CODE ANN. § 17.41-17.63 (Vernon 1987 & Supp. 1991). For an
example of how a complaint may be filed by an insurer under the Deceptive Trade Practices Act, see 7
TEXAS PLEADING, supra note 197, § 144:14.
211. 28 TEx. ADMIN. CODE §§ 21.1-21.5 (West 1988) (State Bd. of Ins.).
212. FED. R. Civ. P. 8(c).
213. TEx. R. Civ. P. 94.
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bad faith. Because the list of affirmative defenses in Rule 94 of the Texas
Rules of Civil Procedure 214 includes "any other matter constituting an
avoidance or affirmative defense," 2' 5 comparative bad faith must be
216
specifically pleaded.
The majority opinion in Texas Farmers Insurance Co. v.Soriano,"7
emphasizes that the defense will be defeated if not specifically raised.21 8
The court noted that it was not reversible error to fail to submit an
instruction on comparative bad faith when the defense does not currently
exist in Texas law and the insurer did not plead it.2 9 Overcoming a
court's hesitancy to allow the unrecognized defense may be remedied by
including the general provision that the insurer's bad faith will offset
damages. This would allow a pleading that would look similar to the
following:
The loss alleged in plaintiff's petition was due to a cause coming within
exception in paragraph #XX of the policy in that if the insured acts in bad
faith any damages it may receive for the insurance company's actions
resulting in personal injury, property damage, or death, shall be offset by
the proportionate amount determined by the trier of fact to be proximately
caused by the insured's own bad faith actions. If the insured's bad faith
conduct results in the insured's percentage of responsibility to be greater
than 50% of the damages in question, the insured shall receive no
damages.2 "
The pleading must specify the precise exception of the insured's bad faith
conduct in reducing damages.22'
Despite comparative bad faith's apparent simplicity, practitioners must
be aware of certain factors when claiming it as an affirmative defense.
These complications are partially attributable to the distinction between a
case brought by the insured based on an insurer's bad faith failure to defend
as opposed to its bad faith failure to indemnify. Texas follows the
"complaint allegation" or "eight comers" rule when determining the duty
to defend. 222 Under this rule, the trier of fact examines only allegations

214.

Id.

215. See id.
216. See id.
217. 844 S.W.2d 808 (Tex.App.-San Antonio 1992, no writ) (Butts, J.,
dissenting).
218. Id. at 818.
219. id. at 815-16 n.5.
220. See 9 WST'S TEXAS FORMS, Civil Trial & Appellate Practice § 5.84, at 402 (2d ed. 1989)
[hereinafter TEXAS FORMS].
221. TEx. R. CIv. P. 94; see 9 TEXAS FORMS, supra note 220, § 5.84, at 402. If the affirmative
defense of the insured's bad faith is the only thing pleaded, the insurer should include with its answer
a signed prayer that the insured take nothing and pay reasonable attorney's fees. See id.§ 5.61, at 392.
This is obviously not recommended however, since Texas Rule of Civil Procedure 84 allows an insurer
to raise as many defenses as necessary and they do not have to be consistent. TEX. R. Civ. P. 84.
222. See, e.g., Gomez v. Hartford Co. of the Midwest, 803 S.W.2d 438, 441 (1991) (explaining
the complaint allegation rule's application in a duty to defend case); American Alliance Ins. Co. v. Frito-
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in the pleadings and the insurance policy itself in determining whether there
is a duty to defend.223 The outcome of the case has no bearing on this
duty.224 Thus, it is particularly imperative that the insurance company
include a general clause specifying that the insured's bad faith will lead to
a reduction in damages. Further, the insurance company must affirmatively
raise the defense in its answer to a duty to defend case. 225 The duty to
indemnify is based on the actual facts which underlie the liability. 226 In
these cases the insured should also follow the above measures. Special
preparation for trial should obviously include research of the Comparative
bad faith defense and why it should be applied to the particular facts.

VI. CONCLUSION
The implied duty of good faith and fair dealing originally served to
protect against the unequal bargaining power held by the insured. Many
insureds now enjoy greater bargaining power. The large disparity in
bargaining power is a thing of the past. This has led to the development of
comparative bad faith as an affirmative defense to offset the damages caused
by an insured's own bad faith conduct.
Texas already recognizes comparative fault in unintentional tort
actions227 and a contractual defense based on the insured's lack of cooperation. 2228 Following the lead of California, a Texas appellate court has
recently suggested that the supreme court recognize the implied duty of
good faith and fair dealing as a "two-way street". 229 The next logical
step is formal adoption of the affirmative defense of comparative bad faith.
Comparative bad faith fulfills societal goals of decreasing excess litigation
and discouraging insured misconduct. More importantly, the affirmative
defense restores the equity the implied duty of good faith and fair dealing
is intended to protect. The time has come for Texas to level the playing
field and adopt comparative bad faith as an affirmative defense.
by R. Kent Livesay

Lay, Inc., 788 S.W.2d 152, 153 (Tex. App.-Dallas 1990, writ dism'd).
223. 788 S.W.2d at 153-54.
224. See id.at 154.
225. See TEx. R. Cirv. P. 94.
226. 788 S.W.2d at 154.
227. See TEx. Civ. PRAC. & REM. CODE ANN. § 33.001 (Vernon Supp. 1993).
228. See Mcguire v. Commercial Union Ins. Co.. 431 S.W.2d 347, 352 (Tex. 1968) (allowing
an insurer a release from liability due to the insured's breach of its duty of cooperation) (citing Universal
Automobile Ins. Co. v. Culberson, 126 Tex. 282. 290, 86 S.W.2d 727, 731 (1935)).
229. See Texas Farmers Ins. Co. v. Soriano, 844 S.W.2d 808, 851 (Tex. App.-San Antonio
1992, no writ) (Butts, J., dissenting).

