Protecting the American Taxpayers: Assigning the
FDIC's Six Year Statute of Limitations to Third Party
Purchasers
I. THE PURPOSE OF THE FDIC AND WHY CONGRESS ENACTED

FIRREA'
The number of insured bank failures in the United States in 1986 and
1987 exceeded the total number of insured bank failures experienced by the
entire nation between 1945 and 1980.2 At the end of 1991, the resources
of the bank insurance fund of the Federal Deposit Insurance Corporation
("FDIC"), were essentially exhausted due to over 1,300 commercial bank
failures in the previous ten years.3 The FDIC's insurance fund has been
depleted at a much faster rate than initially planned for by Congress and the
FDIC's revised forecast for their deficit for 1992 was $9.6 billion.4 To
bolster the dwindling fund, Congress gave the FDIC the capacity to borrow
up to $70 billion from the private sector.5 Further, newly appointed
Secretary of the Treasury, Lloyd Bentsen, has requested that an additional
$45 billion be added to the FDIC's insurance fund.6 Because the United
States pledged its full faith and credit to back whatever the FDIC is required
to borrow, the United States taxpayers bear the ultimate risk for all of the

1. Financial Institutions Reform. Recovery and Enforcement Act of 1989, Pub. L. No. 101-73,
103 Stat. 183 (codified as amended in scattered sections of 12 U.S.C.).
2. Peter G. Weinstock, Directors and Officers of Failing Banks: Pitfalls and Precautions,106
Banking L.J. 434 (citing The FDIC's Annual Report for the Year 1987).
3. John L. Douglas, Deposit Insurance Reform, 27 WAKE FOREST L. REV. i, 11 (1992). The
Resolution Trust Corporation ("RTC"), established by Congress to handle the bailout of the savings and
loan association failures and monstrous debts, exhausted the $80 billion allocated to it and requested that
Congress allocate an additional $80 billion to its coffers. See Semi-Annual Appearanceof the Resolution
Trust CorporationOversight Board, 1991: Hearing Before the House Committee on Banking, Finance,
and Urban Affairs, 102d Cong., 1st Sess. 9-75, 93-141 (1991) (statement by Nicholas Brady, Secretary
of the Treasury); Semi-Annual Report of the Resolution Trust Corporation, 1991: Hearing Before the
Senate Committee on Banking, Housing, and Urban Affairs, 102d Cong., 1st Sess. 18-95 (1991)
(statement by Nicholas Brady, Secretary of the Treasury).
4. Jeffery M. Sharp, Extending The FDIC's "Super Powers" to its Transferees: A Vehicle for
PrivitizingLoss Recovery, 97 COM. LJ. 49, 50-51 (1992). The FDIC Chairman, Andrew Hove, said that
he "expects the agency to reduce its estimates for the cost of bank failures from the current projections
of $8.8 billion this year." Kenneth H. Bacon, FDIC Selling Assets of First City Bancorp, WALL ST. J.,
Jan 28, 1993, at A3.
5. Federal Deposit Insurance Corporation Improvement Act of 199 1, Pub. L. No. 102-242, § 102,
105 Stat. 2236, 2236; see Stephen Labaton, U.S. Seeks Much Bigger Amount to Shore Up Bank Deposit
Fund, N.Y. TIMES, Mar. 22, 1991, at Al, (the administration requested $70 billion in funding to
refinance the Bank Insurance Fund to be repaid through assessments on banks and asset sales).
6. Anne M. Kilday, Bentsen Requesting $45 Billion For S&Ls., DALLAS MORNING NEWS, Mar.
17, 1993, at AI.
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FDIC's deficits and all of these new loans.7 Thus, there exists a sufficient

public interest in the rapid and economically efficient liquidation or
collection of failed institution assets in order to reduce the amount paid to
insured depositors from the FDIC's insurance fund.8
To facilitate the efficient and speedy recovery of failed institution assets,
Congress enacted the Financial Institutions Reform, Recovery and Enforcement Act of 1989 ("FIRREA"), 9 which expanded the FDIC's powers and
legal rights.10 The recovery of these assets does not begin until the FDIC
is appointed receiver of the insolvent institution." Once* it. has been
appointed receiver, the FDIC tries to sell off the assets of the failed financial
institution to individual purchasers or solvent financial institutions to cover
as many insured depositors and bail out costs as possible. 12 The FDIC and
its assignees, however, have run into an obstacle course in the federal and
state courts on the issue of whether the FDIC can assign its "super
powers,"' 3 more specifically, for the purposes of this Comment, the
FDIC's six year statute of limitations. 4
Both federal and state courts have been inconsistent in their interpretation and application of these new rights and powers and whether to expand
those rights to the assignees of the FDIC. If the FDIC can only transfer the
rights incidental to the notes and not the extended six year limitations
period, then the FDIC will have to pursue and litigate the recovery of all of
those assets and notes for which the state statute of limitations has already
run. This is directly adverse to the policy and purpose of the FDIC and the
best interests of the United States taxpayers who want the most efficient and
cost effective recovery process for these assets to minimize their tax
liability.
A. Escalation of Institution Failures
In the course of eleven years, from 1982 through 1992, over 1,400
banks failed, causing a drastic decrease in the resources in the FDIC's

7. Sharp, supra note 4,at51.
8. Id.
9. Pub. L No. 101-73, 103 Stat. 183 (1989) (codified as amended in scattered sections of 12
U.S.C.). FIRREA amended the Federal Insurance Corporation Act, ch. 967, § 2(1), 64 Stat. 873 (1950)
(codified as amended at 12 U.S.C. §§ 1811-1833 (1988 & Supp. IIl1991)).
10. See Stephen R. McSpadden & John J.Byrne, FIRREA Expands Civil Enforcement Powers
of Regulators, Increases Penalties Allowed, 53 BANKING REP. (BNA) 424 (1989).
11. When a federal bank is declared insolvent by the Comptroller of the Currency, the FDIC must
be appointed receiver. 12 U.S.C. § 1821(c)(2)(A)(ii) (Supp. III 1991). State banks are closed by the state
chartering authority and the FDIC may accept the appointment as receiver. Id. § 1821(c)(3)(A).
12. Sharp, supra note 4, at 52.
13. Id. at 49. Some of the "super powers" are codified in The Federal Deposit Insurance Act,
12 U.S.C. §§ 1811-1833 (1988 & Supp. Ill1991).
14. See 12 U.S.C. § 1821(d)(14) (Supp. III 1991).
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insurance fund. 5 In 1990, over 160 banks nationwide, holding combined
assets of $16.8 billion, were declared insolvent.' 6 Although only 124
banks were declared insolvent in 1991, the combined assets were over $64
billion. 17 In 1992, the United States saw the fewest closings and failures
since 1984, with 120 banks being declared insolvent, but their total assets
were still $46 billion.' 8 This, however, was well below the projected
numbers for 1992 which were 200 to 300 bank failures and a total cost of
$86 to $116 billion.' 9 However, the United States' financial industry has
not totally stabilized and the possibility still exists that many more banks
might fail; thus, the FDIC and the government need to take as many steps
as possible to conserve the dwindling insurance fund and to use other

sources of revenue to cover the insured depositors.20
B. FinancialInstitutions Reform, Recovery and Enforcement Act of 1989
FIRREA, also referred to as the "savings and loan bail out bill," 2' was
passed by Congress on August 5, 1989, and signed into law by President
Bush on August 9, 1989.22 The House Committee on Banking, Finance
and Urban Affairs thoroughly investigated and probed U.S. financial
institutions and the savings and loan industry and introduced the bill for
FIRREA in May of 1989.23 FIRREA was expressly designed to "strength-

en the enforcement powers of [flederal regulators of depository institutions"
15. This figure was calculated from figures cited in Douglas, supra note 3, at 11; A Year of
Recovery for the Banking Industry: 1992 in Review, Institutional Investor, Inc., BANK LETTER, Jan. 11,
1993, available in LEXIS, Banking Library linews File [hereinafter A Year of Recovery]; Kenneth H.
Bacon, Cracking Down: The New Banking Law Toughens Regulations, Some Say Too Much., WALL ST.
J., Nov. 29, 1991, at 1 (stating that since 1984, over 1,100 insured banks have failed).
16. Kenneth H. Bacon. As Deposit InsuranceDwindles FDIC Wonders ifit Should Start Running
the Banks it Seizes, WALL ST. J., Dec. 31, 1990, at 28.
17. AMERIcAN BANKER, Jan. 3, 1992, at 1.
18. A Year of Recovery, supra note 15. The states with the highest concentration of failures and
total costs were: New York with seven failures at a cost of $16.1 billion, Texas with 29 failures at $9.2
billion, and Massachusetts with 16 failures at $5 billion. See Major Thrift FailuresDominated FDIC's
Takeover Activity in 1992, Thrift Liquidation Alert, Jan. I1, 1993. available in LEXIS, Bankng Library
Lqalrt File.
19. Sharp, supra note 4, at 50.
20. "While many signs pointed to a strong return to the health for the banking industry, a
sufficient number of sobering signs remained to remind everyone that banks are not yet out of the woods.
Lower interest rates, consolidation and a sustained bank stock price rally were unable to stem the tide
of bank failures .... - Sharp, supra note 4, at 50.
21. FIRREA HANDBOOK S-I (Adams & Reese eds., 2d ed. 1989) [hereinafter HANDBOOK].
22. Id. at iv. This Act is the largest piece of federal legislation affecting the U.S. banking and
financial institutions industry since 1933. Id. at S-l.
23. H.R. REP. No. 101 -54(). "The Committee on Banking, Finance and Urban Affairs, to whom
was referred the bill (H.R. 1278) to reform, recapitalize, and consolidate the federal deposit insurance
system, to enhance the regulatory and enforcement powers of the federal financial institutions regulatory
agencies, and for other purposes, having considered the same, report favorably thereon with an
amendment and recommend that the bill as amended do pass." Id.
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and to "strengthen the civil sanctions and criminal penalties for defrauding
or otherwise damaging depository institutions and their depositors.'' 24
FIRREA's other important purposes include putting the federal deposit
insurance fund on a sound financial footing and providing funds from public
and private sources to deal expeditiously with failed depository institutions.21
C. The FDIC's Duties Upon the Closing of an Insured Bank
When the FDIC is appointed receiver2 6 of a failed financial institution,
it immediately becomes the receiver of all of that institution's assets,
including promissory notes that are in default. The FDIC's essential duty
is to convert all of the institution's assets to cash to cover the insured
depositors. The FDIC has three primary methods of converting all of the
assets to cash: liquidation, purchase and assumption agreements, and
creation of a bridge bank.27 In a purchase and assumption agreement, the
FDIC tries to arrange for a solvent bank to purchase the assets of the failed
bank so as to avoid any interruption and loss to the depositors. 28 Usually,

24. FIRREA §§ 101(9), 101(10), 103 stat. 187 (codified at 123 U.S.C. § 1811 note (Supp. III
1991)).
25. HANDBOOK, supra note 21, at S-3 (emphasis added). The remaining purposes, as laid out
in the FIRREA Handbook, are as follows: (1) to promote, through regulatory reform, a safe and stable
system of affordable housing finance; (2) to improve the supervision of savings associations by
strengthening capital, accounting, and other supervisory standards; (3) to curtail investments and other
activities of savings associations that pose unacceptable risks to the federal deposit insurance fund, (4)
to promote the independence of the Federal Deposit Insurance Corporation from the institutions whose
deposits it insures, by providing an independent board of directors, adequate funding and appropriate
powers; (5) to establish an Office of Thrift Supervision in the Department of the Treasury, under the
general oversight of the Secretary of the Treasury; (6) to establish a new corporation, to be known as
the Resolution Trust Corporation, to contain, manage, and resolve failed savings associations; (7) to
strengthen the enforcement powers of federal regulators of depository institutions; and (8) to strengthen
the civil sanctions and criminal penalties for defrauding or otherwise damaging the depository institutions
and their depositors. Id.
26. See 12 U.S.C. § 1821(c) (Supp. III 1991).
27. Sharp, supra note 4, at 51. This Comment will not address liquidation or bridge banks, but
will give a brief definition of each. Liquidation means the reduction of all of the assets of a failed bank
to cash. The cash received is then used to pay the insured depositors of the liquidated bank. A bridge
bank is a newly created bank under 12 U.S.C. § 182 1(n)(9) (Supp. III 1991), that takes over the operation
of the failed bank. This is limited by statute to two years while the FDIC seeks a purchase and
assumption agreement. Many times the FDIC will sell the bridge bank to a private party. For an indepth discussion of liquidation and bridge banks, see Lawrence F. Bates, Bank and Thrift Liquidation
Provisions under the Financial Institutions Reform, Recovery and Enforcement Act of 1989. in
LITIGATING FOR AND AGAINST THE FDIC AND THE RTC 1990 (PLI Commercial Law and Practice

Course Handbook Series No. A4-4312, 1990); Lawrence F. Bates, The FDIC and Its Litigating Powers,
in REPRESENTING CLIENTS IN FAILING FINANCIAL INSTITUTION INVESTIGATIONS 1988 (PLI Commercial

Law Practice Course Handbook Series No. A4-4229, 1988);-Robert Pass, Litigating with the Agency:
FDIC Powers in Post Bank Closing Litigation, in FAILING FINANCIAL INSTITUTIONS ALI-ABA Course
of Study, Oct. 6, 1988 (351 ALI-ABA 451).
28. Sharp, supra note 4, at 52.
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the FDIC will try to sell blocks or groups of notes to the solvent bank and
use the purchasing money directly to pay the insured depositors. Any
unaccepted transactions will be returned and the FDIC, in its corporate
capacity, will purchase these notes by advancing money from the insurance
fund to the FDIC as receiver.29 The FDIC corporate is then responsible for
collecting and recovering all of these assets to reimburse the insurance
fund.30

II. THE TWO DIVERGENT VIEWS ON THE ASSIGNABILITY OF THE SIX
YEAR STATUTE OF LIMITATIONS AS ILLUSTRATED BY WEATHERLY AND
THWEATT

State and federal courts have displayed inconsistency and confusion in
interpreting and applying the FDIC's six year statute of limitations and its
assignability to the FDIC's assignees. Two recent decisions handed down
from the Texas Courts of Appeals, Federal Debt Management, Inc. v.
Weatherly31 and Thweatt v. Jackson,32 illustrate the problem of interpreting and applying 12 U.S.C. § 1821(d)(14), and whether the FDIC's six year
statute of limitations is assignable to the FDIC's assignees with the assets
of the failed financial institutions.33
A. Thweatt v. Jackson4
Thweatt v. Jackson illustrates one line of cases that allow the FDIC's
"super powers" and the six year statute of limitations granted under

29. Id.
30. Id.
31. 842 S.W.2d 774 (Tex. App.-Dallas 1992, writ granted).
32. 838 S.W.2d 725 (Tex. App.-Austin 1992, writ granted).
33. 12 U.S.C. § 1821(d)(14) reads:
(14) Statute of Limitations for actions brought by conservator or receiver.(A) In general.
Notwithstanding any provision of any contract, the applicable statute of limitations with regard
to any action brought by the Corporation [the FDIC] as conservator or receiver shall be(i) in the case of any contract claim, the longer of(I) the 6-year period beginning on the date the claim accrues; or
(II) the period applicable under State law;
(B) Determination of the date on which the claim accrues.
For purposes of subparagraph (A), the date on which the statute of limitations begins to run
on any claim described in such subparagraph shall be the later of(i) the date of the appointment of the Corporation as conservator or receiver, or
(ii) the date on which the cause of action accrues.
12 U.S.C. § 1821(d)(14) (Supp. II1 1991).
34. 838 S.W.2d 725 ('ex. App.-Austin 1992, writ granted).
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In Thweatt, the Austin

Court of Appeals held that the six year statute of limitations granted under
section 1821(d)(14) applied to the assignee's claim against the debtor. On
January 4, 1984, Jackson, the debtor, executed a promissory note that was
to mature on May 3, 1984. Jackson subsequently defaulted on the note. On
April 18, 1985, the bank holding the note was closed by the Comptroller of
the Currency and placed under receivership of the FDIC. On the same day,
the FDIC, in its corporate capacity, bought Jackson's note from the FDIC
in its capacity as receiver. On December 28, 1988, the FDIC sold the note
to Thweatt, who filed suit against Jackson on April 15, 1991.36 The trial
court held that the FDIC's assignee was barred by the Texas four year
statute of limitations.37
The Austin Court of Appeals initially affirmed the lower court's finding
and agreed with its reasoning that the Texas four year statute of limita-

tions38 applied to Thweatt and that Thweatt's case was time-barred. 9 The
appellate court reasoned that a statute of limitations does not confer any
right of action, but is a restriction on the period of time within which an

action may be brought. 40 Thus, the extended right of a six year statute of
limitations is solely for the benefit of the FDIC and is not an inherent right
of the note being sued upon. Consequently, the FDIC could not transfer or
assign the statute of limitations to its assignee. More important, the court
of appeals stated that "there is nothing in 12 U.S.C. section 1821(d)(14)
itself to suggest that it applies to the FDIC's transferees or assignees." 4'
On rehearing, the Austin Court of Appeals withdrew its first opinion and
reversed the decision of the trial court. In the second opinion, the court held

that the six year statute of limitations applied to the assignee.42 The court

35. See FDIC v. Bledsoe, 989 F.2d 805 (5th Cir. 1993); Porras v. Petroplex Sav. Ass'n. 903 F.2d
379, 381 (5th Cir. 1990); FDIC v. Newhart, 892 F.2d 47, 49-50 (8th Cir. 1989); Mountain States Fin.
Resources Corp. v. Agrawal, 777 F. Supp. 1550, 1552 (W.D. Okla. 1991). The Supreme Court of
Nebraska has held that the six year statute of limitations applies to FDIC assignees. See Central State
Resources Corp. v. First Nat'l Bank in Morrill, Neb., No. 5-90-1124, 1993 WL 186754 (Neb. June 4,
1993). This decision was handed down subsequent to FDIC v. Bledsoe. Furthermore, the six year statute
of limitations argument was not presented at trial, but rather was presented for the first time on appeal.
Id. at *7. In noting that such arguments are not generally considered, the Supreme Court of Nebraska
reasoned that the pleadings raised the issue because the FDIC assignee simply denied the affirmative
defense of limitations bar alleged by the debtor. See id.
36. 838 S.W.2d at 726.
37. Id. at 725.
38. TEx. Civ. PRAC. & REM. CODE ANN. § 16.004(a)(3) (Vernon 1986).
39. Thweatt v. Jackson, No. 3-91-364-CV, 1992 Tex. App. LEXIS 1415 (Tex. App.-Austin,
June 3, 1992), rev'd and withdrawn on reh'g, 838 S.W.2d 725 (Tex. App.-Austin 1992, writ granted).
40. 1992 Tex. App. LEXIS 1415, at * 4 (citing American Nat'l Ins. Co. v. Hicks, 35 S.W.2d 128,
130 (Tex. Comm'n App. 1931); accord Salvaggio v. Houston Indep. School Dist., 752 S.W.2d 189, 19192 (Tex. App.-Houston [14th Dist.] 1988, writ denied).
41. 1992 Tex. App. LEXIS 1415, at *5.
42. 838 S.W.2d at 728.
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stated that it is "axiomatic that an assignee of a promissory note stands in
the shoes of the assignor and obtains the right of title and interest that the
assignor had at the time of the assignment."4 3 The court reasoned:
[11f assignees of the FDIC were not allowed to benefit from the six year
statute of limitations in FIRREA, the FDIC would be forced to prosecute
all notes for which the state statute of limitation had run, because such
claims would be worthless to anyone else. Such a result would be
contrary to the policy of ridding the federal system of failed bank
assets."
Thus, the assignee of the FDIC obtained the FDIC's right to assert their
claim under the federal statute of limitations instead of the applicable state
statute which had already run.
45
B. Federal Debt Management, Inc. Y. Weatherly

Federal Debt Management, Inc. v. Weatherly illustrates the line of
cases that does not allow the FDIC's "super powers" or the six year statute
of limitations to be assigned with the purchased note.46 In Weatherly, three
promissory notes were executed and were to mature on September 2, 1986,
September 30, 1986, and November 3, 1986, respectively. 47 Weatherly
defaulted on each of these notes.48 On September 25, 1986, the bank
holding the notes was declared insolvent and the FDIC was declared
receiver.4 9 The FDIC sold the notes to Federal Debt Management, Inc.
("FDM") on October 27, 1989, and FDM subsequently filed suit against
Weatherly more than four years after the notes matured. 50 The trial court

43. Id. at 727 (citing Kirby Forest Indus., Inc. v. Dobbs, 743 S.W.2d 348, 354 (Tex.
App.-Beaumont 1987, writ denied) (holding an assignee acquires only the same title to the thing
assigned as held by the assignor at the time of the assignment); State Fidelity Mortgage Co. v. Vamer,
740 S.W.2d 477, 480 (Tex. App.-Houston [Ist Dist.] 1987, writ denied) (stating assignee acquires only
the right, title, and interest as held by the assignor at the time of assignment and thus, may recover only
those damages available to the assignor)). Furthermore, the Austin Court of Appeals has applied Thweatt
to hold that the § 2415 statute of limitations is assignable. See Jon Luce Builders, Inc. v. First Gibralter
Bank, F.S.B., 849 S.W.2d 451, 455 (Tex. App.-Austin 1993, no writ).
44. 838 S.W.2d at 728.
45. 842 S.W.2d 774 (Tex. App.-Dallas 1992, writ granted).
46. See Senior Unsecured Creditors' Committee of First Republic Bank Corp. v. FDIC, 749 F.
Supp. 758 (N.D. Tex. 1990); FDIC v. Cherry, Bekaert & Holland, 742 F. Supp. 612 (M.D. Fla. 1990);
Tivoli Ventures, Inc. v. Talman, No. 91 CA 1904, 1992 WL 301822 (Colo. App. Nov. 27, 1992). In
an unpublished opinion subsequent to Weatherly, but prior to the Supreme Court of Texas granting writ
of error, the Dallas Court of Appeals followed Weatherly in holding that an FDIC assignee does not get
the benefit of the FDIC's six year statute of limitations. See the Cadle Co. v. Estate of Forrest Weaver,
No. 05-92-01737-CV, 1993 WL 84789 (Tex. App.-Dallas Mar. 25, 1993 n.w.h.) (not designated for
publication).

47. 842 S.W.2d q 775.
48. Id.
49. Id.
50. Id.
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held that the claims by FDM were barred by the state's four year statute of
limitations. 51 In affirming the trial court's holding, the Dallas Court of
Appeals strictly construed the plain language of the federal statute, which
specifically states that the six year statute of limitations is applicable "to
any action brought by the Corporation as conservator or receiver.''52
Although, they conceded that, under the dictates of public policy, a statute
can be expanded beyond its wording, the court decided that "[w]e must
interpret the statute as written and seek the intent of Congress as found in
the plain and common meaning of the words and terms used.'""
In
explicitly rejecting the Austin Court of Appeals' interpretation in Thweatt,
the Dallas Court of Appeals found that the statute was unambiguous and
should be interpreted according to its plain meaning. 4
C. Issues Raised in Thweatt and Weatherly
Several issues must be addressed and answered to determine how courts
should apply 12 U.S.C. § 1821(d)(14) as amended by FIRREA. The first
issue that must be addressed is whether section 1821 (d)(14) truly is a statute
of limitations enacted to restrict the period of time within which the FDIC
could sue on a claim or whether it is a "financial bail out" statute enacted
to expand the length of time in order to protect the FDIC's interests. The
second issue is whether FIRREA is to be applied retroactively to claims
which were assigned to the FDIC before the 1989 enactment of FIRREA.
The third issue is whether FIRREA can be expanded to give the six year
statute of limitations to the FDIC's assignees. In considering all of the
above issues, policy arguments play a key role in the courts' interpretations
and application of section 1821(d)(14) and all of the FDIC's "super
powers."

51. Id.
52. Id. at 776 (citing 12 U.S.C. § 1821(d)(14)(A) (1989)). The "Corporation" clearly refers to
the FDIC. See RTC v. Krantz, 757 F. Supp. 915, 920-21 (N.D. 111.1991).
53. 842 S.W.2d at 776 (citing Moreno v. Sterling Drg, Inc.. 787 S.W.2d 348, 352 (Tex. 1990)
(stating that when the statute is unambiguous, the court must seek intent of the legislature through the
plain meaning of the language used in the statute); RepublicBank Dallas, N.A. v. Interkal. Inc., 691
S.W.2d 605, 607 (Tex. 1985) (stating that unless statute is ambiguous, the court must follow the plain
language used in the statute)).

54. 842 S.W.2d at 778; see Thweatt v. Jackson, 838 S.W.2d 125, (Tex. App.-Austin 1992, writ
granted) (extending six year statute of limitations to FDIC-assignee).
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III. Is 12 U.S.C. § 1821(d)(14) TRULY A STATUTE OF LIMITATIONS AND
WHEN DOES THE CAUSE OF ACTION ACCRUE?

A. What is the Purpose of Statutes of Limitations?
The primary purpose of a statute of limitations is to protect defendants
from indefinite liability and from being forced to defend against claims that
arose in the distant past. 5 "The essential attribute of a statute of limitations is that it accords and limits a reasonable time within which an action
may be brought on causes of action which it affects. ' 5 6 Statutes of
limitations, however, do not create or confer any right of action; rather, they
are enacted solely to restrict the period of time within which to assert a
right, which might otherwise be unlimited.57 Statutes of limitation, which
' 58
are "found and approved in all systems of enlightened jurisprudence,
are not judicially created, but are enacted by legislatures that found it
inherently unjust for the plaintiff to fail to put the defendant on notice
within a specified and limited period of time. 9 Courts have also stated
that statutes of limitation are usually used as an affirmative defense that
must be pleaded and proved by the defendant. 6° As such, it cannot confer
any right or cause of action upon the plaintiff. As noted by the Supreme
Court:
Statutes of limitation find their justification in necessity and convenience
rather than in logic. They represent expedients, rather than principles.
They are practical and pragmatic devices to spare the courts from
litigation of stale claims, and the citizen from being put to his defense
after memories have faded, witnesses have died or disappeared, and
evidence has been lost.6

55. See Susan S. Randall, Comment, Due Process Challenges to Statutes of Repose, 40 Sw. L.J.
997, 1010 (citing Walker v. Armco Steel Corp., 446 U.S. 740, 751 (1980)).
56. 54 C.J.S. Limitations of Action § 3, (1987) (citing Holmberg v. Armbrecht, 327 U.S. 392, 396
(1945) ("[sltatutes of limitation are not controlling measures of equitable relief. Such statutes have been
drawn upon by equity solely for the light they may shed in determining . . . whether the plaintiff has
inexcusably slept on his right so as to make a decree against the defendant unfair")).
57. 54 C.J.S. Limitations of Actions § 3, (1987) (citing American Nat. Ins. Co. v. Hicks, 35
S.W.2d 128, 130 (Tex. 1931) (stating that the term "limitations" means the time at the end of which
the plaintiff may no longer assert his claim or cause of action)).
58. Wood v. Carpenter, 101 U.S. 135, 139 (1879).
59. United States v. Kubrick, 444 U.S. 111, 117 (1979).
60. FDIC v. Cardona, 723 F.2d 132, 134-35 (ist Cir. 1983).
61. Chase Sec. Corp. v. Donaldson, 325 U.S. 304, 314 (1945) (citing Order of Railroad
Telegraphers v. Railway Express Agency, Inc., 321 U.S. 342, 348-49 (1944)); see also Johnson v.
Railway Express Agency, 421 U.S. 454, 473 (1975) (stating that the purpose of statute of limitations is
to protect the defendant from revival of stale claims and to avoid unfair surprises); United States v.
Marion, 404 U.S. 307, 323 (1971) (stating that statutes of limitation are "designed to protect individuals
from having to defend themselves against charges when the basic facts may have become obscured by
the passage of time."); Missouri K. & T. R.R. Co. v. Harriman, 227 U.S. 657 (1913) (holding the
purpose of statute of limitations is to "encourage promptness in the bringing of actions, that parties shall
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In Order of Railroad Telegraphers v. Railway Express Agency, Inc., 62 the
Supreme Court further held that "[t]he theory is that even if one has a just
claim it is unjust not to put the adversary on notice to defend within the
period of limitation and that the right to be free of
stale claims in time
63
comes to prevail over the right to prosecute them."
B. What Is Section 1821(d)(14) And How Is It To Be Applied?
Under 12 U.S.C. § 1821(d)(14), the statute of limitations limits the
FDIC to bringing suit within six years of the accrual of a claim. Although
on its face section 1821(d)(14) appears to be a typical statute of limitations,
the application of this statute seems to confer a right or cause of action
rather than merely limiting the time within which the government may bring
a claim. Courts apply statutes of limitation to protect defendants from
unlimited liability - however, section 1821(d)(14)(B) allows the FDIC to
take the later of two dates to determine the period of limitations controlling
its claim. 64 As the dissent argued in Thweatt, section 1821(d)(14) expressly shows that its purpose is to "create a protective right in a single named
plaintiff - the FDIC - when it brings a cause of action as receiver or
conservator. -65 The policy reasons behind this special treatment is that,
once the FDIC is appointed receiver, it needs extra time to review all of the
assets and liabilities it has just acquired, before it can go forward with any
litigation by which to recover on defaulted promissory notes. 66 Thus, it
appears that section 1821(d)(14) is not a statute of limitations, but rather, is
a right of action granted specifically to the FDIC. This right of action is to
protect as many claims as possible and to allow the FDIC to reimburse the
insured depositors of the failed banks with money recovered from defaulting
debtors rather than with, money from the depleted FDIC insurance fund.
Some courts and debtors contend that this is no different from the other
rights and powers granted specifically to the FDIC by FLRREA: power to
operate the failed bank, transfer its assets, liquidate and collect all sums due
to the bank. 67 On the other hand, even if section 1821(d)(14) protects the
not suffer by loss of evidence from death or disappearance of witnesses, destruction of documents or
failure of memory"); Bell v. Morrison, 26 U.S. (1 Pet.) 351, 360 (1828) (stating that statutes of
limitation have a "manifest tendency to produce speedy settlements of accounts, and to suppress those
pejuries which may rise up at a distance of time, and baffle every honest effort to counteract or
overcome them").
62. 321 U.S. 342 (1944).
63. id. at 349 (emphasis added).
64. See supra note 33.
65. Thweatt v. Jackson, 838 S.W.2d 725, 732 (Tex. App.-Austin 1992, writ granted) (Powers,
J., dissenting).
66. Id.
67. See id. at 732. When the FDIC becomes the conservator of a failed bank it has the power
to: (1) rehabilitate and operate the institution and (2) stay litigation for up to forty-five days. As a
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FDIC and extends debtors' exposure to liability, it still serves as a statute
of limitations requiring the FDIC to bring a claim within six years of
acquiring the right to bring such claim.
C. When Does the FDIC's Cause of Action Accrue?
However the courts decide to label or define the nature of section
1821(d)(14), the FDIC and debtors must be able to determine with certainty

when the cause of action accrues and when the limitations period begins to
run. This is important because if the applicable statute of limitations period
expired before the enactment of FIRREA, then there is no cause of action
and no rights to be assigned to the FDIC's assignee. FIRREA's amend-

ments to section 1821(d)(14)(B) expressly clarify when the six year statute
of limitations begins to run against the FDIC. 68 FIRREA amended section

1821(d)(14)(B) to state specifically that the date on which the statute of
limitations begins to run, as against the FDIC, "shall be the later of (i) the
date of the appointment of the Corporation [the FDIC] as conservator or

receiver, or (ii) the date on which the cause of action accrues. "69
Before this amendment, there was significant confusion as to the

meaning of the term "accrues" and a split of authorities among the circuits
as to when the statute of limitations began to run against the FDIC under 28
U.S.C. section 2415. FDIC v. Greenwood ° represented the line of cases
holding that "the FDIC's cause of action accrued when the cause first could
have been sued upon, whether or not the FDIC had acquired it at that

time." 7' FDIC v. Hudson,72 represents the line of cases that held, before
receiver, the FDIC has the power to: (1)liquidate the institution and wind up its affairs; (2) stay
litigation for up to ninety days; (3) allow or disallow claims against the institution, including claims of
"security, preference or priority"; (4) disallow any claim against the institution under certain, defined

agreements and (5) be free from any court order ordering the sale or seizure of assets in its possession.
Charles L. O'Brien & Lisa M. Cavage, FIRREA: Retroactive Application, Due Process Issues, RightDuty Analysis and the Statute of Limitations, 108 BANKING L.J. 308, 313 n. 20.
68. 12 U.S.C. § 1821(d)(14) (Supp. III 1991); see supra note 33. Before this amendment and
clarification. 28 U.S.C. § 2415(a) was used to determine the applicable period of limitation. Section
2415(a), specifically reads: "Subject to the provisions of § 2416 of this title, and except as otherwise
provided by Congress, every action for money damages brought by the United States or an officer or
agency thereof which is founded upon any contract express or implied in law or fact, shall be barred
unless the complaint is filed within six years after the right of action accrues." 28 U.S.C. § 2415(a)
(1988). This statute clearly states that the six year limitations period only applies to the government or
agencies thereof. There is no language for expansion of this statute to assignees or transferees. Prior
to this statute, a complaint brought by the United States for any breach of any contract was not subject
to any statute of limitations, state or federal. See FDIC v. Hinkson, 848 F.2d 432. 435 (3d Cir. 1988).
69. 12 U.S.C. § 1821(d)(14)(B) (Supp. I1 1991) (emphasis added).
70. 701 F. Supp. 691 (C.D. 11. 1988).
71. Id. at 694; see also FDIC v. Bledsoe, 989 F.2d 805 (5th Cir. 1993) (holding that the FSLIC's
six year limitation period began to run when the cause of action accrued on the date the debtor defaulted
not when it was appointed receiver); FDIC v. Petersen, 770 F.2d 141 (10th Cir. 1985) (holding that a
cause of action accrues upon a derivative claim asserted by the government or one of its agencies when
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FIRREA's amendment of section 1821(d)(14), that when the government
acquires a derivative claim and the applicable state limitations period has not

yet run, then the state statute ceases to run against the government and the
federal six year limitations period under section 2415(a) begins.7 3 In
Hudson, the Federal District Court of Kansas held that the FDIC's cause of
action did not accrue until the FDIC acquired the legal right to bring the
suit, which would have occurred at the time when the FDIC was appointed
receiver of the failed bank.74
In the recent opinion of FDIC v. Belli, 5 the Fifth Circuit found that
FIRREA cannot be applied retroactively to revive a claim when the
applicable statute of limitations already ran before FIRREA's enactment on
August 9, 1989.76 Belli executed and personally guaranteed a number of
promissory notes and by September 23, 1983, all of the notes were in
default.77 On May 11, 1984, the bank holding those notes was declared
insolvent, and the FDIC was appointed receiver. On May 7, 1990, the FDIC

the claim could have first sued upon, regardless of whether the government or agency had acquired the
claim at that time); United States v. Cardinal, 452 F. Supp. 542 (D. VL 1978) (holding that the cause of
action brought by the government on a promissory note accrues when holder could have first sued).
Courts following this line of reasoning believed that Congress did not intend for the limitations period
to start over again because the statute did not clearly state such intent, and because it would be very
unfair to debtors who would then be exposed to another six years of liability, especially if the applicable
state statute was about to run.
72. 673 F. Supp. 1039 (D. Kan. 1987). The court developed a two-step analysis to determine
whether the FDIC's claim is time barred. Id. at 1041-42. First, the court must determine whether or not
the cause of action asserted by the FDIC was time barred under the applicable state law. Id. Second,
if the claim was not barred by the state law, the court must determine whether the FDIC filed its suit
within the federal statute of limitations period. Id.
73. United States v. Sellers, 487 F.2d 1268 (5th Cir. 1973); accord FDIC v. McSweeney, 976
F.2d 532, 534 (9th Cir. 1992) ("The FDIC may not... revive claims for which the state limitations
period has expired before the date of federal receivership."); FDIC v. Wheat, 970 F.2d 124, 128 n. 7 (5th
Cir. 1992). The Wheat court explained that if the state statute of limitations expired, then the FDIC
would have no claim. 970 F.2d at 128 n.7. Because the statute of limitations had not expired, §§ 24152416 preempted state law and governed the claim. See id.; see also FDIC v. Former Officers &
Directors of Metro. Bank, 884 F.2d 1304 (9th Cir. 1989) (holding that claims against the directors
accrued when the FDIC was appointed receiver and not when the misconduct occurred), cert. denied, 496
U.S. 936 (1990); FDIC v. Hinkson, 848 F.2d 432, 435 (3d Cir. 1988) ("We realize that in some
instances starting accrual on the date the government acquires the cause of action will prolong a
defendant's exposure to suit. Drawing the line there may deprive the defendant of the benefit of a
shorter state statute of limitations; nevertheless, that circumstance represents an improvement over
conditions before enactment of section 2415, when the federal government was bound by neither a state
nor a federal statute."); FDIC v. Consolidated Mortgage & Fin. Corp., 691 F.2d 557 (D. Puerto Rico
1988) (holding that when the FDIC had purchased notes five days before the local limitations period ran,
the FDIC had an additional six years to bring a claim).
74. 673 F. Supp. at 1041; see also FDIC v. Almodovar, 671 F. Supp. 851, 870 (D. Puerto Rico
1987) (holding that the six year statute of limitations began to run when the FDIC was appointed as
receiver provided that the state statute of limitations had not already run).
75. 981 F.2d 838 (5th Cir. 1993).
76. id. at 842-43.
77. Id. at 839.
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filed suit to recover over $1,000,000 from Belli.7" Belli filed a motion for
summary judgment arguing that the FDIC's claim was barred under the six
year statute of limitations under section 2415(a), which expired just before
the enactment of FIRREA. 79 The FDIC argued that section 2415(a) did not
bar its claim because the cause of action did not accrue until the FDIC was
appointed receiver and acquired the claim.80 The FDIC further asserted
that section 1821(d)(14) applied retroactively to revive its claim."' The
basis of each party's argument was that courts have not given a specific,
definitive meaning to the term "accrues" as used in section 2415.2 Belli
contended "accrues" meant the moment in which the payor on the note
defaulted while the FDIC argued that "accrues" meant the date on which
it was appointed as receiver.8 3
The Belli court held that "accrues" means when the cause of action
first came into existence." The language of section 2415(a) states that a
claim brought by the government "[s]hall be barred unless the complaint is
filed within six years after the right of action accrues."8 5 The language
in section 1821(d)(14)(B) clearly spells out Congress' intent to give the
FDIC an extended period of time within which to pursue its claims.8 6 The
language in section 1821(d)(14) supports the Belli court's understanding of
the term "accrues" in two ways. First, it shows that Congress can clearly
specify that it intends for a statute of limitations to run from the time when
a government entity is appointed receiver of a bankY The language used
by Congress in section 2415(a) does not clearly state when the cause of
action accrues or that the court can set it at the date the FDIC was appointed
receiver. Second, Congress uses the word "accrues" in section 1821(d)(14)(B)(ii) in a manner inconsistent with the FDIC's understanding of the
word "accrues" in section 2415(a). If the court were to apply the FDIC's
interpretation of the word "accrues" to subsection (ii), the court would
make subsection (i) redundant 88

78.
79.
80.
81.

Id.
Id.
Id.
Id.

82.

Id. at 840.

83. Id. The Fifth Circuit gives a brief, but thorough overview of the precedent from other
jurisdictions as to the meaning of "accrue."
84. Id. (citing United States v. Lindsay, 346 U.S. 568, 569 (1953) ("[Iln common parlance a
right accrues when it comes into existence.... Giving 'accrued' its normal meaning would therefore bar
all claims not sued on within six years from the date they arose whether they came into existence before
or after passage of the [Commodity Credit Corporation Charter] Act.")).
85. 28 U.S.C. § 2415(a) (1988) (emphasis added); see supra note 68.
86. See 981 F.2d at 840.
87. Id.
88. Id.
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The FDIC also argued that Congress merely intended to clarify section
2415 when amending section 1821(d)(14) to settle the confusing split
between the circuits.89 The court interpreted the history of FIRREA to
suggest that the legislature's intent was to change rather than clarify section
2415.90 The "scant" legislative history shows that FIRREA was intended
to modify existing law by lengthening the limitations period applicable to
the FDIC. The court noted Senator Riegle's explanation: "[FIRREA
section 212(d)(14)] provides for extended statute of limitations periods for
claims brought by the FDIC in its capacity as conservator or receiver of a
failed institution.... Extending these limitations periods will significantly
increase the amount of money that can be recovered by the Federal
Government through litigation. . . ."9' Consequently, the Belli court
rejected the FDIC's argument finding that no legislative history exists to
imply that Congress merely codified the liberally interpreted meaning of
"accrues" under section 2415.92
The Fifth Circuit in Belli concluded that for the purpose of applying the
six year statute of limitations to claims asserted by the FDIC under section
2415, the cause of action accrues when the maker of the note defaults, not
when the FDIC is appointed receiver. 93 Further, FIRREA's limitations
period under section 1821(d)(14) could not be applied to revive a claim that
expired before the enactment of FIRREA in August of 1989. 9' The Fifth
Circuit, however, did agree with the FDIC's contention that section
182 1(d)(14) applies to claims acquired by the FDIC before the enactment of
FIRREA, as long as the claims were not barred under the applicable state
statute of limitations or under section 2415 when FIRREA was enacted. 95
IV. DOES SECTION 1821(d)(14) APPLY RETROACTIVELY?
A. How Have the Courts Interpreted Legislative Intentfor the Statute of
Limitations?
Just as the defining of the term "accrues," as used under section 2415,
caused significant confusion, courts have also struggled with the question of
whether Congress intended section 1821(d)(14) to be applied retroactively

89.

Id.

90. Id. at 841.
91. Id. (quoting from 135 CONG. REC. 10,205 (1989) (emphasis omitted)).
92. See id.
93. Id. at 838.
94. Id.
95. Id. at 842 (citing United States v. Vanella, 619 F.2d 384, 386 (5th Cir. 1980) (stating that
changes in statutes that relate only to procedure or remedy usually apply immediately to pending cases));
see also FDIC v. Bledsoe, 989 F.2d 805 (5th Cir. 1993) (following the reasoning and interpretation in
Belli that FIRREA retroactively applies to claims that were still "alive" on August 9,1989).
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to claims that accrued before FIRREA's enactment on August 9, 1989.
Some federal courts hold that the six year statute of limitations under
FIRREA may be applied retroactively, so long as that application does not
revive "stale claims": claims already expired under section 2415 or the
applicable state limitations period.96 However, other courts have refused
to apply the statute retroactively because Congress did not expressly state
that intention.9"
Numerous cases decided by the United States Supreme Court limit the
retroactive application of statutes. In United States v. St. Louis, San
Francisco & Texas Railway Co.,98 the Supreme Court stated, "[t]hat a
statute shall not be given retroactive effect unless such construction is
required by explicit language or by necessary implication is a rule of general
application."-99 In Bowen v. Georgetown University Hospital,1 ° the
Supreme Court said that "[r]etroactivity is not favored in the law. Thus,
congressional enactments and administrative rules will not be construed to
have retroactive effect unless their language requires this result." ' '
Further, in Brimstone Railway Company v. United States,1 C2 the Court
stated that "Itihe power to require readjustments for the past is drastic. It
...ought not be extended so as to permit unreasonably harsh action without
very plain words." ' 3 The Bowen court further stressed that, even when
public policy presents a substantial justification for a retroactive application
of a statute, courts should refrain from such actions without express
authority granted by the legislature." °
Some circuits decide whether the statute should be applied retroactively
in conjunction with their decisions of when the cause of action "accrues."
0 5 established
The Third Circuit, in FDIC v. Hinkson,1
that if the state
statute of limitations had already expired, the appointment of the FDIC as
receiver could not revive the expired claim.'1 6 The district court for the

96. FDIC v. Bancinsure, 770 F. Supp. 496 (D. Minn. 1991).
97. See FDIC v. Cherry, Bekaert & Holland, 742 F. Supp. 612 (M.D. Fla. 1990); infra notes 11018 and accompanying text.
98. 270 U.S. 1 (1926).
99. Id. at 3.
100. 488 U.S. 204 (1988).
101. Id. at 208; see also Greene v. United States, 376 U.S. 149, 160 (1964) (stating that "the first
rule of construction is that legislation must be considered as addressed to the future, not to the past... [and]
a retrospective operation will not be given to a statute which interferes with antecedent rights ...
unless such
be 'the unequivocal and inflexible import of the terms, and the manifest intention of the legislature.')
(quoting Union Pac. R. v. Laramie Stock Yard Co., 231 U.S. 1O, 199 (1913)).
102. 276 U.S. 104 (1928).
103. Id. at 122.
104. See 488 U.S. at 208-09.
105. 848 F.2d 432 (3d Cir. 1988); accord FDIC v. Bledose, 989, F.2d 805, 808 (5th Cir. 1993)
("It is well established that the subsequent transfer of a note to the government cannot revive a claim
that is already stale.")
106. Id. at 434.
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Eastern District of Illinois, in RTC v. Krantz,"° agreed with Hinkson
reasoning that "[w]ere this not the law, then the FDIC ... could by the
mere act of taking conservatorship of a bank, revive claims relating to acts
done during the Great Depression. Such an allowance would defy logic, and
would obliterate any sense of repose granted by long expired limitations
periods."' 0 8 The district court held, though, that FIRREA could be
retroactively applied in Krantz because it would not revive any stale
claims. 10 9
The confusion over whether to apply FIRREA retroactively is not only
illustrated by disparate holdings between the circuits, but also by disparate
holdings among courts within the same circuit. In FDIC v. Cherry, Bekaert
& Holland ("Cherry, Bekaert 1"),t 0 the FDIC brought an action for accounting malpractice against the defendant."'
Notwithstanding the
defendant's argument that FIRREA should not apply retroactively, because
it would affect and change the existing law, the court held that FIRREA was
intended to clarify existing law and not change it."' Because the district
court found that there was no substantive change in the existing law,
FIRREA would be applied retroactively. 1 3 The Cherry, Bekaert I court
ignored statements made by Representatives Solomon Ortis and Henry
Gonzalez" 14 that FIRREA was intended to have only prospective application.'15
The same court in Cherry, Bekaert 1,116 addressing a different issue
than in Cherry, Bekaert 1,held completely opposite to its earlier decision
and specifically looked to the legislative history for support." 7 The court
emphatically held that "FIRREA as a whole was not intended to be applied
retroactively to pending litigation. '
This is supported by statements
made during the congressional hearings. Representative Solomon Ortis
stated that "[t]he powers set forth in this bill are in many respects, new, and

107. 757 F. Supp. 915 (E.D. 111.1991).
108. Id.at 921.
109. Id. at 922.
110. 129 F.R.D. 188 (M.D. Fla. 1989).
Ill. Id. at 189. The direct issue before the court was whether the FDIC acting in its corporate
capacity could invoke the attorney-client privilege to resist production of documents and communications
between the failed bank and its counsel. The court held that the FDIC corporate had the same rights,
powers, privileges and authorities as FDIC as receiver, including the right to assert this privilege. Id.
at 193.
112. Id. at 193.
113. Id.
114. See infra notes 120-21.
115. O'Brien & Cavage, supra note 67, at 314-15.
116. FDIC v. Cherry, Bekaert & Holland, 742 F. Supp. 612 (M.D. Fla. 1990). The court here
was asked to consider the timeliness of the FDIC's claims against the defendant and whether the claim
was barred under the statute of limitations. Id. at 615.
117. Id. at 615-16.
118. Id. at 615.
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there is no intent that such powers be applied to receiverships that have been
established prior to the enactment of this bill." 1 9 Representative Henry
Gonzalez, chairman of the House Banking, Finance & Urban Affairs
Committee, and sponsor of FIRREA, stated that, as far as he knew, "there
is no retroactive language in any part of the bill that would have any impact
one way or the other on pending litigation.', 20 This was contradicted,
however, by Senator Riegle who stated:
These limitations periods will significantly increase the amount of money
that can be recovered by the Federal Government through litigation .... The
provisions should be construed to maximizing potential recoveries by the
Federal Government by preserving to the greatest extent permissible by
law claims that would otherwise have been lost due to the expiration of
hitherto applicable limitation periods) 2'
The court, however, believed that the statements of Representatives Ortis
and Gonzalez were more indicative of Congress' intent and disagreed with
the FDIC's argument for retroactive application.122 Federal courts within
the Fifth Circuit disregarded legislative history and based their decisions in
favor of retroactive application on the nature of the statutes and the fact that
FIRREA merely clarified existing law. The Fifth Circuit, in NCNB Texas
National Bank v. Cowden,2 3 agreed with the reasoning in Cherry, Bekaert
I that FIRREA's amendments were intended by Congress to clarify the
existing law and to end the pre-FIRREA confusion and split between the
courts. " The court gave retroactive effect to amendments that merely
clarified rather than changed the law concerning bridge bank statute
foreclosure. 21 In Davidson v. Mills, 26 the district court for the Western
District of Texas held that "[b]ecause the six year statute of limitations
under 28 U.S.C. section 2415(a) would have allowed these claims to remain
viable past the August, 1989 passage date of FIRREA, the Court finds that
FIRREA section 212(d)(14) [12 U.S.C. § 1821(d)(14)] may be retroactively
applied.' ' 127 In FDIC v. Howse," 8 the district court for the Southern
District of Texas stated that statutory changes that are procedural or

119. Id. (citing 135 CONG. REc. H5003 (Daily Ed. Aug. 3, 1989)).
120. 135 CONG. R~c. H2748 (Daily Ed. June 15, 1989).
121. 135 CONG. REC. S10205 (Daily Ed. Aug. 4, 1989).
122. 742 F. Supp. at 616.
123. 895 F.2d 1488, 1493-1503 (5th Cir. 1990) (considering whether federal law would preempt
the law of Texas as to the transfer of fiduciary accounts that was occasioned by the FDIC's transfer of
trust accounts from a failed Texas State bank through a bridge bank to NCNB).
124. Id. at 1500.
125. Id. at 1500-01; see also Triland Holdings & Co. v. Sunbelt Serv. Corp., 884 F.2d 205, 207
(5th Cir. 1989) (giving retroactive effect to certain jurisdictional provisions of FIRREA).
126. 789 F. Supp. 845 (W.D. Tex. 1992).
127. Id. at 847 (quoting FDIC v. Belli. 769 F. Supp. 969, 973 (S.D. Miss. 1991), rev'd, 981 F.2d
838 (5th Cir. 1993)).

128. 736 F. Supp. 1437 (S.D. Tex. 1990).
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remedial, and not substantive, are generally held immediately applicable to
pending cases. 129 The defendant argued that FIRREA did not include an
effective date for the application of section 1821(d)(14) and thus must only
be applied prospectively. 3 ° The court did not even address the statements
made by Representatives Ortis or Gonzalez and stated that because statutes
of limitations are procedural and remedial and not substantive in nature,
retroactive application of FIRREA would not cause manifest injustice.' 3 '
The Ninth Circuit reviewed and addressed the legislative history and
the statements made by Representatives Ortis and Gonzalez, but agreed with
the Fifth Circuit that FIRREA should be retroactively applied. In FDIC v.
New Hampshire Insurance Co.,'. the Ninth Circuit stated that "[o]ur
research has not disclosed a clear congressional intent that FIRREA's statute
of limitations provisions apply only prospectively."' 3 The court then
specifically addressed the discussion in the Cherry, Bekaert II decision and
concluded that the statutory language and legislative history of FIRREA did
not clearly resolve the issue of retroactive application of the statute. The
court stated further that "there is no clear indication of congressional intent,
and no 'manifest injustice' will result, [thus] we conclude that retroactive
application of section 1821(d)(14)(A)(i) to pending cases is appropriate. "IU
B. Retroactive Application of D'Oench, Duhme Under 12 U.S.C. §
1823(e)
The issue of retroactive application of FIRREA is not limited solely to
the six year statute of limitations under section 1821(d)(14). Federal courts
have also decided whether other provisions within FIRREA are to be applied
retroactively. In FDIC v. Wright, 35 the Seventh Circuit held that the

129.

Id. at 1446. (quoting Fust v. Amar-Stone Lab., Inc., 736 F.2d 1098, 1100 (5th Cir. 1984)

(stating "[sitatutes

of limitation, being procedural and remedial in nature, are generally accorded

retroactive affect unless they are unconstitutionally cast")).
130. Id. at 1445-46.
131. id. at 1446; see FDIC v. Bancinsure, Inc., 770 F. Supp. 496, 499 (D. Minn. 1991) (stating
"[i]n the absence of specific and controlling authority, this court finds the Krantz and Howse decisions
persuasive and adopts the view that FIRREA's statutes of limitations may be applied retroactively").
132. 953 F.2d 478 (9th Cir. 1991).
133. Id. at 486; see also FDIC v. Wright, 942 F.2d 1089 (7th Cir. 1991) (commenting that neither
the committee reports, nor the floor debates, nor the court's research on FIRREA indicates that Congress
intended FIRREA to apply only prospectively); FDIC v. Dalba, No. 89-C-712-S, 1990 WL 43750, at *3
(W.D. Wis. 1990) ("Neither of the parties has presented the Court with any legislative history indicating
a Congressional intent to apply the statute retroactively or prospectively. Neither has the Court's
independent review of the legislative history of the [FIRREA] revealed such intent.").
134. 953 F.2d at 487; see Campbell v. United States, 809 F.2d 536, 572 (9th Cir. 1987) (stating
there is a presumption that the statute may be applied retroactively, unless the proper interpretation
indicates only prospective application).
135. 942 F.2d 1089 (7th Cir. 1991).
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amendments to section 1823(e), which codified elements of the D'Oench,
Duhme doctrine, and which made the doctrine applicable to the FDIC in its
receivership capacity, could be applied retroactively, provided that such
application would not infringe upon a matured right held by the borrower,
or cause any manifest injustice. 36
The Seventh Circuit began its analysis of the retroactivity question with
the Supreme Court's holding in Bradley v. Richmond School Board. 37 In
Bradley, the Supreme Court established a presumption of retroactive
application for legislative enactments, unless such application "would result
in manifest injustice or there is statutory direction or legislative history to
the contrary."' 38 In applying the two Bradley exceptions to retroactive
application, the Seventh Circuit in Wright found: (1) the legislative history
of FIRREA could be interpreted either way, and thus should be applied
retroactively; 139 and (2) that no threat of manifest injustice existed."'
Under the purposes of 12 U.S.C. section 1823(e) and the D'Oench, Duhme
defense, the Seventh Circuit found that retroactive application actually
furthered congressional intent to "give the FDIC power to take all actions
necessary to resolve the problems posed by a financial institution in
default.'"41
In FDIC v. Dalba,42 the Western District Court of Wisconsin based
its decision purely on public policy and public interest. The Dalba court
held that the public interest far outweighed the interest of the defendants and
43
that section 1823(e) should be retroactively applied to pending cases.
The court stated "there is substantial public interest in immediate enforcement of the new statute [section 1823(e)]. The clear purpose of the statute
is to protect the funds of the FDIC in the public interest of maintaining
solvency for the regulated institutions and maintaining solvency of the
government agency."
An obvious conflict in precedent exists when looking at Bradley, which
held statutes should be retroactively applied, and Bowen, stated statutes

136. Id. at 1097.
137. Id. at 1095; 416 U.S 696 (1974); see also Hicks v. RTC, 738 F. Supp. 279, 284 (N.D. iW1.
1991) (stating that Bradley controls the issue of whether newly enacted legislation should be retroactively
applied).
138. 416 U.S. at 711; see Allied Corp. v. Acme Solvents Reclaiming, Inc., 691 F. Supp. 1100,
1112 (N.D. Ill.
1988) (stating "[rletroactive application of a new law results in manifest injustice when
the disappointment of private expectations outweighs the public interest in enforcing a new nile").
139. 942 F.2d at 1095; 416 U.S. at 715-16.
140. 942 F.2d at 1096.
141. Id. (quoting H.R. REP. No. 54(I), 101st Cong., IstSess. 330 (1989). reprinted in 1989
U.S.C.C.A.N. 86, 126).
142. No. 89-C-712-S, 1990 WL 43750 (W.D. Wis. 1990).
143. Id. at *3 (stating "the court finds no manifest injustice in the immediate application of §
1823(e) to cases pending before it").
144. Id.
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should be prospectively applied absent legislative language or intent to the
contrary. The Seventh Circuit in Wright stated:
Despite the existence of an alternative line of precedent, we believe there
is no prejudice in applying only Bradley and its progeny to the facts in
this case. Any tension between the two lines of precedent is negated
because, under Bradley, a statute will not be deemed to apply retroactively
if it would threaten manifest injustice by disrupting vested rights.145
The Supreme Court in Bradley listed three factors courts should address
in determining whether a manifest injustice will result from retroactive
application of a legislative enactment to prior pending cases: (a) the nature
and identity of the parties, (b) the nature of their rights, and (c) the impact
of the change in law upon those rights. 116 With respect to the assignment
of the six year statute of limitations, the parties involved will be the FDIC
or the FDIC's assignee and the debtor. The nature of the rights affected are
purely procedural and the debtor is not denied or stripped of any substantive
right. The impact is the extension of the period of time that the debtor is
exposed to a claim brought by the FDIC or the FDIC's assignee. Because
the FDIC or its assignee is asserting a claim to protect the American
taxpayer, and the debtor has no protected right in escaping an obligation, no
manifest injustice exists in retroactively applying section 1821(d)(14).
C. The Refusal to Retroactively Apply FIRREA
Not all of the courts within the Fifth Circuit retroactively apply the
provisions within FIRREA and some disagree with the arguments asserted
in Howse, Mills and Cowden. The District Court for the Northern District
of Texas in Senior Unsecured Creditors Committee of First Republic Banc
Corp. v. FDIC,4 7 followed Bowen rather than Bradley.4
The court
specifically addressed the discrepancies between those cases and relied on
the Fifth Circuit decisions rejecting retroactive application of newly enacted
legislation. 4 9 The court followed the reasoning of Griffon v. United
States Department of Health and Human Services,50 in which the Fifth
Circuit declined to apply FIRREA retroactively because it would displace
existing interpretations of the National Bank Act. 15 ' Additionally, the
district court for the Northern District of Texas in Irving Independent School

145.

942 F.2d at 1095 n.6; see supra notes 135-41 and accompanying text.

146. 416 U.S. 696, 717 (1974).
147.

749 F. Supp. 758 (N.D. Tex. 1990).

148. See id. at 773.
149. Id.
150. 802 F.2d 146, 152 (5th Cir. 1986) (reasoning that absent clear legislative intent to the
contrary, legislative enactments must be applied prospectively).
151. 749 F. Supp. at 773. (The National Bank Act is codified at 12 U.S.C. §§ 21-216d (1988
& Supp. Ill 1991)).
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District v. Packard Properties,Ltd.,' 52 refused to apply FIRREA retroactively to nullify a lien that attached prior to the FDIC's appointment as
receiver. 153 The Packard court cited Senior Unsecured Creditors and
stated that it "declined to apply FIRREA retroactively absent evidence of
The district
unequivocal Congressional intent that it should do so."'"
court further stressed that the statute sought to be retroactively applied.
Section 1825 was materially changed by the enactment of FIRREA and not
merely clarified.' 55
D. Summary of Retroactive Application
The confusing split among the federal courts over retroactive application of FIRREA, has not been resolved between, or even within the federal
circuits. There is a distinct split of authority and precedent based on the
Supreme Court's decisions and rationales in Bradley and Bowen. As noted
by one commentator:
When dealing with the question of retroactivity, a court may follow
Bradley and apply FIRREA, as in Hicks and Cherry, Bekaert 1; it may
follow Bowen and ignore FIRREA as in FirstRepublic: it may avoid the
pitfall and view FIRREA as clarifying pre-FIRREA conflicts of law as in
NCNB; or it may consider FLRREA's legislative history and either find a
persuasive statement of congressional intent as in Cherry, Bekaert 11, or
find no evidence of intent as in Cherry, Bekaert i.'56
Until the Supreme Court specifically addresses retroactive application
of FIRREA and section 1821(d)(14), the federal circuit courts are left to
interpret the legislative history and weigh the policy arguments on their own
with no definitive guidance.
V. ARE FIRREA's SUPER POWERS TRANSFERABLE TO

FDIC

ASSIGNEES?

The FDIC is interested in transferring as many assets and liabilities as
possible to the private sector, either through purchase and assumption
transactions or the creation of bridge banks, to preserve its dwindling
insurance fund and to avoid incurring more debt. Purchasers of these assets
and liabilities want assurance that they will be entitled to rely on the FDIC's
"super powers" under FIRREA and section 1821(d)(14) in order to enforce
these obligations and recover their purchase costs. 5 7 Debtors assert that
152.
153.
154.
155.
156.
157.

762 F. Supp. 699 (N.D. Tex.), affd, 970 F.2d 58 (5th Cir. 1991).
Id. at 704.
Id. (citation omitted).
See id.
O'Brien & Cavage, supra note 67, at 318.
"Inasmuch as it is economically not feasible for either the FDIC or the RTC to retain
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these "super powers," especially the six year statute of limitations, cannot
be bought by or sold to the private market. They contend that Congress
intended FIRREA to protect and strengthen only the FDIC in its responsibility of resolving the problems of failed financial institutions as quickly and
efficiently as possible.
Unlike the date on which a cause of action accrues under FIRREA, and
much like the issue of retroactive application of that statutory amendment,
there is no federal statutory law addressing the issue of assignability of the
FDIC's "super powers" to the private sector. 5 ' The Supreme Court has
not decided the issue and federal and state courts are split over the statutory
interpretation, legislative intent, and public policies behind the issue of
assignability of these "super powers."
A. Pre-FIRREA Assignability of the FDIC's "Super Powers"
Two federal district courts in the Fifth and Eighth Circuits extended the
enforcement rights of the FDIC to purchasers of promissory notes from the
FDIC even before FIRREA was enacted. The District Court for the Westem
District of Texas held in RSR Properties,Inc. v. FDIC,5 9 that the D'Oench,
Duhme doctrine defense available for the FDIC was transferable to the
purchasers of promissory notes from the bridge bank. 160 A month later the
6
District Court for the Western District of Missouri in FDIC v. Newhart11
extended the FDIC's federal holder in due course rights to purchasers of
promissory notes.' 62 The Newhart court reasoned that once the FDICcorporate's ownership of an asset cuts off the maker's defenses, those
defenses could not be revived merely because the FDIC transferred the asset
to a third party. 63 The court reasoned that to hold otherwise would run
counter to the policy under section 1823(e) and would discourage the FDIC
from transferring assets and liabilities to third parties rather than closing or
liquidating the insolvent institutions. )4 The Eighth Circuit, affirming the
district court's decision and reasoning in Newhart, stated that the extension
of the federal holder in due course doctrine to purchasers of promissory

ownership and possession of hundreds of billions of dollars worth of assets and liabilities, it is
foreseeable that third parties that either own or control them will seek to extend the scope of these
[super] powers." Barry S.Zisman & Marquerite N. Woung, The Superpowers of the FDICIRTC and
Their Availability to Third Parties, 108 BANKING L.J. 516 (1991). "The availability of certain
superpowers may be determined by whether the assets or liabilities are held by the FDIC corporate,
receivership, or conservatorship capacity or by third parties." Id. at 516 n.2.
158. Sharp, supra note 4,at 59.
159. 706 F. Supp. 524 (W.D. Tex. 1989).
160. id. at 531-32.
161. 713 F. Supp. 320 (W.D. Mo.), afd, 892 F.2d 47 (8th Cir. 1989).
162. Id. at 324.
163. Id.
164. Id.
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notes was consistent with the congressional intent to make purchase and

assumption agreements
a viable alternative to liquidation and draining of the
165

FDIC's funds.
Although these two cases addressed the transferability of the D'Oench,
Duhme doctrine and the federal holder in due course defenses to third party

purchasers, and not the FDIC's six year statute of limitations, these cases are
still very significant. The fact that these decisions were handed down prior

to the enactment of FIRREA, and that Congress was aware of the courts'
interpretations and extensions of the FDIC's "super powers" to third
parties, gives greater weight to the legislative history and congressional
intent behind FIRREA. 166 If Congress intends for a legislative enactment
to change the way courts interpret and apply existing law, or wishes to
change a judicially created concept, Congress makes that intent very clear
and specific. 67 It is not expressly stated in the language or text of
FIRREA, nor is it in the legislative history of FIRREA, that Congress

disagreed with the courts assignment of the FDIC's "super powers."

As

Congress was aware of pre-FIRREA interpretations of the FDIC powers and

made no indication, either in the express language of the statute or in the
legislative history, that it wanted to restrict or change those interpretations,
courts should adhere to their previous interpretations and constructions of
68
the amended statutes.
B. Post-FIRREA Assignability
After the enactment of FIRREA, federal appellate courts continued to
extend the FDIC's "super powers" to third party purchasers. In Carteret

165. 892 F.2d at 49-50.
The court reasoned that if the FDIC-corporate could not sell promissory notes and other assets
free from personal defenses, there would be little or no incentive for third parties to buy the
assets. . . The court concluded that if this method of cutting losses was not available,
purchase and assumption transactions would become more expensive and less likely to be
employed. This in turn would lead to more liquidations. More liquidations would undermine
the confidence of depositors and jeopardize the safety of the banking system.
Sharp, supra note 4, at 63 n.71.
166.
Congress made no statement regarding changes or limitations respecting
the interpretation of the statutes creating and goveming the FDIC and its
super powers, either as individual sections or as a cohesive federal plan.
Prior to the enactment of FIRREA, two federal district courts had
published decisions extending the FDIC's protected status to its transferees.
It is reasonable to conclude that Congress approved of this interpretation
and chose to retain it.
Sharp, supra note 4, at 62.
167. See Mid Atl. Nat'l Bank v. New Jersey Dep't. of Envtl. Protection, 474 U.S. 494, 501,
(1986) (stating that the general rule of statutory construction is that if Congress wishes to change the
interpretation of a judicially created concept through new legislation, it makes that intent express).
168. Sharp, supra note 4, at 62.
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Savings Bank, P.A. v. Compton, Luther & Sons, Inc., 69 the Fourth Circuit
followed the Eighth Circuit's decision in Newhart and extended the FDIC's
powers.1 70 Similarly, the Fifth Circuit approved and adopted the district
court's extension of the D'Oench, Duhme defense in RSR Properties and
followed that line of reasoning in Porras v. Petroplex Savings Association. 171 In Mountain States Financial Resources Corporation v. Agrawal,172 the Western District Court in Oklahoma held that an action brought
by an assignee of the FDIC for collection of notes and foreclosure of
mortgages and security interests was governed by the six year statute of
limitations provided in section 1821(d)(14).' 7 3 The defendants argued that
section 1821(d)(14) only applied to actions brought by the FDIC and was
not to be extended to the FDIC's assignees.174 The court rejected the
defendant's argument and noted that the defendant's proffered no authority
to support their argument beyond the claim that the plain language of the
statute does not include "assignees" or "third parties.' ' 175 The defendants did not dispute the fact that if the action had been brought by the
FDIC then the six year statute of limitations would have applied. The court
then asserted the principle that "the assignee stands in the shoes of the
assignor" and acquires all of the same rights along with the assets and
liabilities. 7 6 The court noted that this principle and interpretation supports
the public policy objective of encouraging and allowing the FDIC to transfer
77
as many assets and liabilities as possible.
In Porrasv. Petroplex Savings Ass'n,17 1 the Fifth Circuit extended an
FDIC "super power" to an FDIC assignee. The Fifth Circuit relied on the
policy objectives of the FDIC and the Federal Savings and Loan Insurance
Corporation, 79 to extend D'Oench, Duhme to an assignee of the FSLIC.
The Porrascourt held that the primary function of the FDIC and the FSLIC
is to pay the insured depositors of the failed bank. 80 Purchase and
assumption transactions are favored over liquidation and bridge bank
169.
170.

899 F.2d 340 (4th Cir. 1990).
See id.at 343-44.

171.

903 F.2d 379, 381 (5th Cir. 1990).

172.

777 F. Supp. 1550 (W.D. Okla. 1991).

173.
174.
175.

Id. at 1552.
Id.
id.

176. Id.
177. Id. at 1552 (citing D'Oench, Duhme & Co. v. FDIC, 315 U.S. 447 (1942); Porras v.
Petroplex Say. Ass'n, 903 F.2d 379 (5th Cir. 1990); FDIC v. Wood, 758 F.2d 156 (6th Cir.), cert denied,
474 U.S. 944 (1985); FDIC v. Newhan, 713 F. Supp. 320 (W.D. Mo.), affd, 892 F.2d 47 (8th Cir.
1989)).
178. 903 F.2d 379 (5th Cir. 1990).
179. FSLIC was replaced by the RTC. Refinancing, Restructuring and Improvement Act of 1991,
Pub. L. No. 102-233, 105 Stat. 1761 (1991).
180. 903 F.2d at 380 (citing Gunter v. Hutcheson, 674 F.2d 862, 865 (1 th Cir.), cert. denied,
459 U.S. 826 (1982)).
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alternatives because they minimize the FDIC's losses, minimize the draining
of the insurance fund, and protect the depositors of the failed banks.''
The D'Oench, Duhme defense encourages purchase and assumption
agreements by assuring purchasers of protection against secret agreements. 8 2 The Fifth Circuit also relied on Bell & Murphy & Associates v.
Interfirst Bank Gateway, 8 3 which extended D'Oench, Duhme to a bridge
bank authorized to operate the failed bank. Although the assignee was a
bridge bank, the court found that "the policy behind D'Oench, Duhme
applies with equal force where the purchaser is a private party."'
In Fall v. Keasler,' 5 the U.S. District Court for the Northern District
of California noted that the issue of whether the six year statute of
limitations under FIRREA is applicable to an assignee of the FDIC was one
of first impression in the Ninth Circuit.8 6 The court rejected the defendant's argument that the assignee is governed by the four-year statute of
limitations. The court adopted the reasoning of Mountain States Financial
Resources Corp. v. Agrawal,'" and held that an assignee stands in the
shoes of the assignor and acquires the six year statute of limitations. 8
The court stated:
[T]o hold that assignees are relegated to the state statute of limitations
would serve only to shrink the private market for the assets of failed
banks. It would require the FDIC to hold onto and prosecute all notes for
which the state statute of limitations has expired because such obligations
would be worthless to anyone else. This runs contrary to the policy of
allowing the FDIC to rid the federal system of failed bank assets. The
FDIC can only make full use of the market in discharging its statutory
responsibilities if the market purchasers have the same rights to pursue
actions against recalcitrant debtors as does the FDIC."a
All of these courts realized the importance of the public policy interests and
allowed the FDIC's "super powers" to be assigned to third party purchasers
in order to aide the FDIC in handling the failed bank's assets and liabilities
without incurring any more debt than is necessary.
In April of 1993, the Fifth Circuit handed down the decision in FDIC
v. Bledsoe' 90 expressly holding that the FDIC's six year statute of limitations is assignable to assignees of the FDIC. The court stated that its

181.
944 (1985).
182.
183.
184.
185.
186.
187.
188.
189.
190.

Id. at 380-81 (citing FDIC v. Wood, 758 F.2d 156, 160-61 (6th Cir.), cert denied, 474 U.S.
903 F.2d at 381.
894 F.2d 750, 754-55 (5th Cir. 1990).
903 F.2d at 381.
No. C-90-20643 SW (ARB), 1991 WL 340182 (N.D. Cal. Dec. 18, 1991).
Id. at *3.
777 F. Supp. 1550 (W.D. Okla. 1991).
1991 WL 340182, at *3.
Id. at *4.
989 F.2d 805 (5th Cir. 1993).
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decision is bolstered by the previous extension of the D'Oench, Duhme
192
doctrine 9 1 and the extension of the federal holder in due course status
to assignees of the FDIC and FSLIC. 9' The court also based its decision
on the common law of assignments holding that the assignee stands in the
shoes of the assignor194 The court stated that the extension of the six
year statute of limitations period to assignees of the FDIC would support
Congressional intent underlying FIRREA and promote the policy objectives
of protecting the assets of the failed financial institutions and saving the
depleted insurance funds. This decision is significant because the Fifth
Circuit is the first circuit to hold that the six year statute of limitations
created for the FDIC by FIRREA is assignable to third party purchasers and
assignees.
Furthermore, in the June, 1993 case of Central States Resources Corp.
v. First National Bank, 9 5 the Supreme Court of Nebraska held that the
FDIC's six year statute of limitations is assignable to FDIC assignees.
Without any analysis, the court simply cited Bledsoe in holding that the six
year statute of limitations was assignable. 96 Whether these two recent
decisions will be followed by other courts is a debateable question. Yet,
they provide strong support for the proposition that the six year statute of
limitations is assignable.
C. Refusal to Assign "Super Powers" to Third Party Purchasers
Not all courts have agreed with and followed the reasonings and
interpretations of the Fourth, Fifth, and Eighth Circuits. Some courts have
refused to extend the "super powers" without express congressional
authority or more convincing legislative intent. In Tivoli Ventures, Inc. v.
Tallman, 97 the Colorado Court of Appeals held that when the FDIC
transfers a note to a private party, that party does not receive the right to sue
within the six year statute of limitations, but rather is governed by the state

191. See Porras v. Petroplex Say. Ass'n, 903 F.2d 379, 381 (5th Cir. 1990) (holding that the
policy underlying D'Oench, Duhme applies with equal force to protect a private party purchaser); see
also Bell & Assoc., Inc. v. lnterfirst Bank Gateway, N.A., 894 F.2d 750, 754 (5th Cir. 1990), cert.
denied, 498 U.S. 895 (1990) (holding assignees of the FDIC are to be protected from claims or defenses
based upon side agreements that are not recorded).
192. See FSLIC v. Cribbs, 918 F.2d 557, 559 (5th Cir. 1990) ("The FDIC and subsequent note
holders enjoy holder in due course status whether or not they satisfy the technical requirements of state
law"); Campbell Leasing, Inc. v. FDIC, 901 F.2d 1244, 1249 (5th Cir. 1990).
193. 989 F.2d at 811.
194. Id. at 810. The Supreme Court of Texas granted writ of error in Thweatt and Weatherly on
April 7, 1993. See 36 Tex. Sup. Ct. J. 702. The consolidated cases are set for submission to the
supreme court in September, 1993. See id. at 704.
195. No. S-90-1124, 1993 WL 186754 (Neb. June 4, 1993).
196.

Id. at *7.

197.

No. 91-CA-1904, 1992 WL 301822 (Colo. Ct. App. Nov. 27, 1992).
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statute of limitations. 98 The purchaser of the note argued that when the
FDIC acquired the claim in 1985, the federal statute of limitations under
section 2415 preempted the state's limitation period. 99 The purchaser
further argued that, when it purchased the note in 1989, it acquired the
FDIC's right to sue within the six year statute of limitations under section
2415.200 The purchaser cited only Agrawaflf to support its assertion
that assignees acquire the FDIC's rights of enforcement. 202 The Colorado
Court of Appeals dismissed this as misplaced reliance because Agrawal
concerned the assignability of the D'Oench, Duhme defense and not the
statute of limitations. 2 3 The court also rejected the general principle of
the assignee standing in the shoes of the assignor.2°4 The court went on
to state:
In the absence of any persuasive authority to the contrary, we hold that
when the FDIC assigns a note to a private party, the private party does
not acquire the right to sue within the time provided for in the federal
statute of limitations. Instead, the private party's action is governed by
the state statute of limitations.0 5
Under this rationale the purchaser's claim was time barred and the note he
held was worthless.
The Colorado Court of Appeals disregarded the Fifth, Fourth, and
Eighth Circuit's reasoning by holding that Colorado's four year state statute
cor
206
The court
of limitations governed the action by the FDIC assignee.
failed to address the fact that Congress' enactment of FIRREA and its
amendment of section 1821(d)(14) preempted section 2415. The court also
failed to recognize the significance of the public policy concerns of
forwarding the FDIC's goals of ridding the government of the failed bank's
assets and liabilities.
Although the Fifth Circuit held that some of the FDIC's "superpowers" are assignable to third party purchasers, the Dallas Court of
Appeals, in Federal Debt Management, Inc. v. Weatherly,0 7 denied the
198. Id. at *3.
199. Id. at *2.
200. Id.
201. 777 F. Supp. 1550 (W.D. Okla. 1991).
202. 1991 WL 301882, at *2.
203. Id. The court pointed out that the purchaser only cited one case supporting their argument,
but neither the debtor nor the court mentioned a single case to counter Agrawal. Id.
204. Id. at *3.
205. Id.
206. Id. at *3; see Porras v. Petroplex Sav. Ass'n, 903 F.2d 379 (5th Cir. 1990) (holding that
D'Oench,Duhme protected FSLIC assignee from using liability); Carteret Say. Bank, P.A. v. Compton,
Luther & Sons, Inc., 899 F.2d 340 (4th Cir. 1990) (holding that FSLIC assignee could utilize D'Oench,
Duhme to detect collateral agreement claim); FDIC v. Newhart, 892 F.2d 47 (8th Cir. 1989) (holding that
FDIC assignee could assert D'Oench, Duhme to defeat defenses based on oral agreements).
207. 842 S.W.2d 774 (Tex. App.-Dallas 1992, writ granted); see supra notes 45-54 and
accompanying text.
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assignability of the six year statute of limitations to an assignee of the
FDIC.20 8 FDM argued that federal common law developed to extend the
six year limitations period to the assignees of the FDIC. 20 The Dallas
Court of Appeals stated that "federal common law principles cannot be used

to expand the protections afforded to the FDIC under section
1821(d)(14)."

2'0

The court also rejected FDM's federal holder in due

course argument, because FDM asserted a state, as opposed to a federal,

cause of action.2 ' The court held that because statutes of limitation are
procedural in nature, state law applies unless expressly preempted. 1 2 In
so holding, the court found that there is no preemption under federal law for
assignees of the FDIC.2 13 The court also rejected the state UCC argument
because the statute of limitations is a "procedural defense applicable only
to the FDIC in its capacity as conservator or receiver.'"214
The Dallas Court of Appeals did not accept the public policy argument
forwarded by FDM and the Fourth, Fifth, and Eighth Circuits. 215 The
court agreed that extending the six year statute of limitations to purchasers
would advance the purpose of FIRREA and assist the FDIC, but stated that
"we cannot rewrite an otherwise clear and unambiguous statute under the
guise of public policy. We must interpret the statute as written by

208. 842 S.W.2d at 779. This is interesting because the FDIC is governed by federal law and
thus the state court arguably should have applied federal law as handed down by the Fifth Circuit. The
court here asserted that it is no longer a federal claim because the FDIC is no longer a party to this
litigation. Because the Fifth Circuit held that the six year statute of limitations is assignable, a decision
by the Supreme Court of Texas that the statute of limitations is not assignable would create a split that
could only be resolved by the United States Supreme Court. If the United States Supreme Court chose
to grant certiorari in such an event, they would have to ascertain to what extent the state law is
preempted by federal common law. Furthermore, the United States Supreme Court would have to also
decide to what extent federal connon law allows assignability of statutes of limitations.
However, the Supreme Court of Texas has in the past followed Fifth Circuit precedent when dealing
with statutes applying to the FDIC. See Larsen v. FDIC. 835 S.W.2d 66 (Tex. 1992). Yet, because the
FDIC is not directly involved, a different path may be taken by the Supreme Court of Texas. Since the
Supreme Court of Nebraska has followed the Fifth Circuit, a decision that the six year statute of
limitations is assignable may be the better option for the Supreme Court of Texas because most courts
support that holding. Compare part V.B (discussing cases allowing assignability) with part V.C
(discussing cases not allowing assignability).
209. Id. at 777.
210. Id. The court disregarded the extension of FDIC powers in Porras v. Petroplex Say. Ass'n,
903 F.2d 379 (5th Cir. 1990) because that involved the extension of the D'Oench, Duhrme doctrine
defense and not the extension of the scope of FIRREA. 842 S.W.2d at 777.
211. 842 S.W.2d at 777. "The federal holder in due course doctrine prevents the maker of a
promissory note from asserting personal claims as defenses or set offs to the detriment of a bank's other
creditors or depositors." Id.
212. Id.
213. Id.

214. Id.
215. Id. at 777-78; see Porras v. Petroplex Sav. Ass'n, 903 F.2d 379 (5th Cir. 1990); Carteret
Say. Bank, P.A. v. Compton, Luther & Sons; Inc., 899 F.2d 340 (4th Cir. 1990); FDIC v. Newhart, 892
F.2d 47 (8th Cir. 1989); RSR Properties, Inc. v. FDIC, 706 F. Supp. 524 (W.D. Tex. 1989).
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Congress. ' 21 6 The court reasoned that if Congress had wanted to follow
public policy it would have included it within FIRREA. 17 However, the
weakness of this argument is that Congress, at the time it enacted FIRREA,
presumably was aware of the two federal
district court opinions which
2 i8
adhered to the public policy rationale.
The Dallas Court of Appeals based its rejection of the extension of the
six year statute of limitations to a private party on the fact that the statute
of limitations is procedural and confers no right of action. 21 9 The six year
statute of limitations is a procedure specifically directed to protecting the
interests and rights of the FDIC and thus, cannot be conferred, assigned, nor
sold to a private party purchaser. Justice Powers, dissenting in Thweatt v.
Jackson,220 argued that when something is assigned, all rights, remedies,
and benefits which are incidental pass along to the assignee. 22 ' The six
year statute of limitations is not incidental to the promissory note, but is a
particular protection and.power created for the FDIC. This is supported by
the fact that the "right" was created by Congress and Congress included no
language enabling the FDIC to assign or transfer such a right.
VI. SUMMARY: How, WHEN, AND FOR WHOM SHOULD THE SIX YEAR
STATUTE OF LIMITATIONS BE APPLIED?

The FDIC has been charged with the ominous responsibility of bailing
out failed financial institutions and protecting the federally insured
depositors of those failed banks. Although the number of failures declined
in 1992, the financial industry is still in a precarious position and more bank
failures are anticipated. 22 2 The FDIC's deficit is already estimated at $8.8
to $9.6 billion,2 23 and the FDIC has been authorized by Congress to obtain
an additional $70 billion from private sources. 224 To halt the trend of
borrowing from the private sector and to reduce its deficit, and, in turn,

216. Id. at 778 (citing Republicbank Dallas, N.A. v. Interkal, Inc., 691 S.W.2d 605, 607 (Tex.
1985)). "Ifthe statute is insufficient in terms of policy, it is the privilege of Congress to amend it. It
is not a court's prerogative to add to an unambiguous statute a subject and class of persons not included
therein, merely to effectuate the court's idea of what would be a wise and expedient addition." Id.
(quoting Thweatt v. Jackson, 838 S.W.2d 725, 731 (Tex. App.-Austin 1992, writ granted) (Powers, J.,
dissenting) (citing Erskine v. Dyles, 150 P.2d 322, 325 (Kan. 1944)).
217. Id.
218. Sharp, supra note 4, at 62.
219. 842 S.W.2d at 777.
220. 838 S.W.2d 725 (Tex. App.-Austin 1992, writ granted), supra notes 34-44 and
accompanying text.
221. 838 S.W.2d at 728 (Powers, J., dissenting).
222. Kilday, supra note 6, at A 1.This $45 billion would make the total bailout cost around $200
billion to date. Id.
223. Bacon, supra note 4, at A3.
224. Labaton, supra note 5, at Al.
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reduce the burden that will ultimately be shifted to the American taxpayers,
the FDIC must be able, and encouraged, to transfer as many assets and
liabilities of the failed institutions to third party purchasers. To facilitate
these transfers the FDIC must be able to assign its "super powers," in
particular, the six year statute of limitations, to the third party purchasers.
Without the assurance that the "super powers" are assignable, the assets
and liabilities will be worthless, and the private sector will refuse to
purchase them. Thus, the FDIC would have to cover the insured depositors
with moneys from its dwindling insurance fund, and then attempt to recover
on as many defaulted notes as possible.
Congress laid down the framework within which the FDIC is to operate
the bail out of failed financial institutions, but now it is up to the courts to
apply these powers in a manner most closely supportive of the Congressional intent behind FIRREA. The determination of how to apply, when to
apply, and for whom to apply the six year statute of limitations is solely in
the hands of trial and appellate courts. The Supreme Court of the United
States and Congress have never addressed the issues of retroactive
application and the assignability of the FDIC's powers under section
1821(d)(14). Thus, these issues are left up to the courts' interpretations of
legislative history, the plain language of the statute, and, more importantly,
the courts' willingness or reluctance to follow the public policy interests of
advancing the purposes and intent of FIRREA and aiding the FDIC in its
responsibility of covering the insured depositors of failed financial
institutions as quickly and as cost effectively as possible.
This comment has broken down section 1821(d)(14) into several
elements and issues; purpose, accrual of the cause of action, retroactivity,
and assignability to third party purchasers, and has discussed how courts
have addressed and tried to resolve the problems within each element.
Regardless of how one reads the plain language of the statute and amendments and how narrowly one interprets Congress' intentions in the
legislative history, the clear and unquestionable purpose behind FIRREA
was to enable the FDIC to recover as much money as possible from the
individuals who helped cause our financial industry's break down;
individuals who defaulted on their promissory notes. If Congress was not
explicitly clear with its choice of language and terminology used in section
1821(d)(14) and FIRREA, one can only presume that Congress intended the
FDIC to have a full range of options within which to work. If the FDIC's
hands are tied and it cannot transfer the assets and liabilities of the failed
banks to third party purchasers, the FDIC will be forced to incur greater
amounts of debt and then have to ask Congress for more funds. One only
has to ask from whose pockets the extra funds will come to realize that
Congress could not possibly have intended to place the entire burden
squarely upon the shoulders of the American taxpayer. Even Congress can
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realize that it is inherently unjust and inequitable to make one group pay for
the mistakes and failures of another.
A. Purpose, Accrual, and Retroactivity
The intent to protect the FDIC's claims and interests, by extending the
period of time within which the FDIC can bring a claim, is clearly obvious
in the language of section 1821(d)(14). This statute expressly gives the
FDIC six years within which to bring a claim. This is far greater than the
average four year state limitations periods on similar claims. Some argue
that it is unfair to give the FDIC extra time, because it lengthens the
debtors' exposure to liability. This is especially true because the majority
of circuits retroactively apply this statute, preempting section 2415(a) and
applicable state statutes of limitations. Further, the six year limitations
period is measured from the date on which the FDIC was appointed
receiver. The only way a debtor is safe is if the limitations period on his
debt expired, under applicable state law or section 2415, before the FDIC
was appointed receiver.
However, how is this unfair? The debtor failed to pay off his
promissory note and now wants to hide behind a shorter statute of
limitations period. The banking system, the FDIC, and, ultimately, the
taxpayers cannot possibly absorb all of these debts. It is more unfair to
argue that the debtor should be shielded from liability for his debt, and that
the taxpayers should cover the costs. The debtor should be made to cover
his debts and be responsible for the consequences of his failure to repay his
loans. Further, by extending the statute of limitations to six years, the
debtor does not lose any expectation of a substantive right. The statute of
limitations is purely procedural and only expands the period of time that the
debtor may be held responsible for his debt. Clearly one cannot argue that
being able to escape one's debt, pushing that burden onto others, is a
substantive or fundamental right that must be protected by the courts and
Congress.
B. Assignability
If we are to make debtors liable for their debts, it is then senseless, to
argue that once the FDIC transfers that debtor's promissory note to a private
third party purchaser, the debtor can once again retreat to a state statute of
limitations. A major intent and goal of FIRREA is to enable the FDIC to
assign and transfer as many assets and liabilities as possible to third party
purchasers. The transfer of these assets and liabilities allows the FDIC to
avoid liquidation of the failed bank's assets, to pay the insured depositors
from the purchasing money, and to avoid cutting into the depleted insurance
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fund. All of this protects the American taxpayer. If the six year statute of
limitations is not assignable, then many claims will be barred under the
applicable state statutes and thus, will be worthless to any party except the
FDIC.
In order to assign the FDIC's limitation period and other "super
powers," courts must follow public policy arguments and interpret
Congressional intent liberally. The federal holder in due course doctrine and
the "stepping into the shoes of the assignor" principle are not truly viable
arguments to assign these powers. In order to claim either of these, the
third party purchaser must prove that all rights, power, privileges, and
authorities held by the FDIC are incidental to the note. No matter how
liberally one defines a statute of limitations, the six year limit is not
incidental to the note. The six year limitations period is statutorily designed
to grant protections and powers to the FDIC and the statute never mentions
third party assignees. Courts must rely on arguments that Congress intended
a full and broad interpretation of this statute allowing the powers to be
assigned to the purchaser.
VII. CONCLUSION
In light of the United States' financial state, the overwhelming deficit,
and the great burden already pressed upon the American taxpayer, it is
imperative that courts extend the FDIC's six year limitations period to third
party purchasers in order to: (1) protect the dwindling FDIC insurance fund;
(2) keep the FDIC from incurring any more debt in the private sector; (3)
lessen the burden that will ultimately be pushed upon the taxpayer, and (4)
keep the responsibility for that debt on the proper party: the debtor himself.
The Fifth Circuit has taken the lead and has followed the public policy
interest and expanded upon the purpose and intent of FIRREA and the
FDIC. Unless the other circuits follow the lead of the Fifth Circuit, the
American taxpayer can look forward to increased taxes to pay for the sins
of others who have abused our financial system.
by James J. Boteler

