Resolving the Community Reinvestment Act Dilemma:
Eliminating "Whites Only" Mortgage Lending While
Reducing Regulatory Red Tape
"The study puts to rest the doubts that racial discrimination has existed in
lending.'
The "definitive"

2

answer to the hotly debated question of whether

banks discriminate against minorities in mortgage lending was released on
October 8, 1992 in a study by the Federal Reserve Bank of Boston
("Boston Fed"). "Mortgage Lending in Boston: Interpreting HMDA

Data" 3 ("the Boston Fed study") concluded that after controlling for thirtyeight standard factors4 taken into account in making mortgage loans,
minorities are about sixty percent more likely to be turned down for a

mortgage loan than whites.5
The Boston Fed study followed one year after the first release of

expanded mortgage lending data under a 1989 amendment to the Home

Mortgage Disclosure Act ("HMDA"). 6 Beginning in 1990, HMDA
required financial institutions to itemize the data they disclosed by census
tract, income level, race, and gender of applicants.7 The 1990 data became
available in October of 1991 and revealed that black applicants were more
than twice as likely to be rejected for a mortgage loan compared to white
applicants with the same income, and that Hispanic applicants were about
one and a half times more likely to be rejected
The wide disparities in the HMDA data provoked widespread

controversy about the existence of race-based discrimination in mortgage

1. Sharon Stangenes, Mortgage Study Finds Bias Beneath Excuses, CHI. TRIB., Oct. 10, 1992,
at CI (quoting Stephen Cross, Deputy Comptroller of the Currency for Compliance Management).
2. "'This study is definitive,' said a spokeswoman for the Office of the Comptroller of the
Currency. 'It changes the landscape."' Paulette Thomas, Boston Fed Finds Racial Discriminationin
Mortgage Lending Is Still Widespread, WALL ST. J.,
Oct. 9,1992, at A3.
3. ALICIA H. MUNNELL ET AL., FEDERAL RESERVE BANK OF BOSTON, MORTGAGE LENDING IN
BOSTON: INTERPRETING HMDA DATA (Federal Reserve Bank of Boston Working Paper No. 92-7.
1992).
4. Id. at 13, 45.
5. Id. at 2.
6. 12 U.S.C. §§ 2801-2811 (1988 & Supp. 1111991).
7. 12 U.S.C. § 2803 (1988 & Supp. III 1991).
8. Home Mortgage Disclosure Act: Joint Hearings Before the Subcomm. on Consumer Affairs
and Coinage and the Subcomm. on Housing and Community Development of the House Comm. on
Banking, Finance and Urban Affairs, 102nd Cong., 2nd Sess. (1992) (statement of Susan F. Krause,
Senior Deputy Comptroller for Bank Supervision, Policy Office of the Comptroller) [hereinafter Joint
Hearings]. "The denial rate for white applicants was 14.4 percent, while for black and Hispanic
applicants the rates were 33.9 and 21.4 percent, respectively." Id.
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lending. 9 Such variations ultimately proved inconclusive, however, because
the data only compared applicants by income and race. ° Financial
institutions consider many other factors, such as debt and asset levels,
employment experience, and credit history, in making a mortgage loan."
However, the Boston Fed study, which supplemented the basic HMDA data
to make its comparisons, seems to have ended the debate over
2
discrimination.
The HMDA data and especially the Boston Fed study have increased
public scrutiny on the efficacy of legislative remedies available to combat
discrimination, notably the Community Reinvestment Act 3 ("CRA" or
"the Act"). On the other side of the argument, however, the Act has also
recently come under fire from the banking industry for being burdensome
and "unnecessary": a June 1992 American Bankers Association survey
found that seven out of ten4 respondents cited CRA compliance as their
greatest regulatory concem.
Thus, the Act is currently being pulled in opposite directions to fit
competing policies: more stringent regulation to combat discrimination and
less onerous regulation to ease the burden on banks. This comment will
focus on the history and evolution of the CRA, problems with its
enforcement against discrimination, the regulatory burden imposed by the
CRA, and proposed solutions for eliminating discrimination while avoiding
excessive paperwork in the context of CRA enforcement.
I. THE HISTORY OF THE COMMUNITY REINVESTMENT ACT
In the sixteen years since the CRA has gone into effect, it has evolved
from an obscure and seldom-regarded provision to a pivotal tool in
preventing and detecting discrimination. However, the CRA's effectiveness
in filling this role has been hampered by the Act's vague drafting and the
regulatory policies adopted to enforce it.

9. Glenn B. Canner & Dolores S. Smith, Expanded HMDA Data on Residential Lending: One
Year Later, 78 FED. RESERVE BULL. 801, 801 (1992).
10. John P. LaWare, Statement Before the Committee on Banks of the New York State Assembly
(Jan. 22, 1992), in 78 FED. RESERVE BULL. 193, 193 (1992).
11. Id.
12. Thomas, supra note 2. at A3.
The [Boston Fed] study also appears to end the debate within the industry about whether
racial discrimination plays a role in the gap between mortgage approvals for blacks and
whites. "We should get on now to how we deal with this as banks and as members of our
society," said Mark Willis, vice president for Chase Community Development Corp.
Id. But see Peter Brimelow & Leslie Spencer, The Hidden Clue. FORBES, Jan. 4. 1993, at 48 (arguing
that the Boston Fed study failed to adequately take into account the equal loan default rates across races).
13. 12 U.S.C. §§ 2901-2907 (1988 & Supp. 1111991).
14. Burden of Regulation: Bank Compliance Costs Equal More Than Half of Industry Profits,
S1 Banking Pol'y Rep. (P-H) No. 13, at 5 (July 6, 1992) [hereinafter Burden of Regulation].
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A. Language and Policies
The language of the CRA deals with three related but distinct problems
in providing financial services to communities: disinvestment, redlining, and
discrimination. The CRA's language directly addresses the problem of
"disinvestment" by financial institutions.
Disinvestment is the practice of taking deposits from a community in
which the deposit-taking banks are located while failing to extend credit to
credit-worthy members of that community.15 The first section of the
Act,1 6 which formally states its purpose, requires financial institutions to
"demonstrate that their deposit facilities serve the convenience and needs
of the communities in which they are chartered to do business"' 7 and
establishes that serving community needs is "a continuing and affirmative
obligation."'" This section of the CRA does not directly address discriminatory practices.
However, the Act goes on to speak directly to geographic discrimination, or "redlining," in the section of the Act that addresses evaluations
under the CRA.' 9 Senator William Proxmire, the Congressional sponsor
of the CRA, defined redlining as a particular form of disinvestment in which
financial institutions take
deposits from a community and instead of reinvesting them in that
community, they will invest them elsewhere, and they will actually or
figuratively draw a red line on a map around the areas of their city,
sometimes in the inner city, sometimes in the older neighborhoods,
sometimes ethnic, sometimes black.2"
Redlining, then, is simply disinvestment focused on areas that are
perceived to be a "poor credit risk" - lower income neighborhoods. 2 '
The redlined area will often have different or stricter lending policies
imposed upon it such that extension of credit to that area is limited or
eliminated.22 Thus, the legislative history of the Act indicates that
redlining, and not just general disinvestment, was a focus of the Act.23
The language of the CRA which addresses this problem requires evaluators

15. See Robert C. Art, Social Responsibility in Bank Credit Decisions: The Community Reinvestment Act One Decade Later, 18 PAc. LJ. 1071, 1082 (1987).
16. 12 U.S.C. § 2901 (1988).
17. Id.
18. Id.
19. Id. § 2903.
20. 123 CONG. REc. 17630 (1977) (statement of Sen. Proxmire).
21. See Jonathan P. Tomes, The "Community" in the Community Reinvestment Act: A Term in
Search of a Definition, 10 ANN. REv. BANKING L. 225, 227-28 (1991).
22. Id. at 227 ("The interest rates and loan fees in a redlined area may be so prohibitive as to
be tantamount to not extending credit at all.").
23. See 123 CONG. REc. 17,604 (1977) (statement of Sen. Proxmire) (stating that the CRA "is
intended to eliminate the practice of redlining by lending institutions.").
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to assess an institution's record in meeting the credit needs of the entire
community, "including low- and moderate-income neighborhoods." '
The CRA addresses the problem of racial discrimination indirectly by

targeting loan service to low- and moderate-income neighborhoods for
special scrutiny in CRA evaluations. 25 Though no language in the Act
directly addresses race-based discrimination, the scrutiny on low- and
moderate-income neighborhoods has the practical effect of highlighting
discrimination because these neighborhoods tend to be minority areas. 6
Thus, the CRA acts to implement a geographic approach to prevent racial
discrimination.27
The CRA is universally criticized by commentators for its vague
language. 28 The Act is drafted in hortatory and aspirational terms, and it
contains no set standards for evaluation or direct mechanisms for enforcement. 29 The Act directs the enforcing agencies" to use their authority to
"encourage" institutions to help meet credit needs of local communities,
"consistent with safe and sound operation of such institution[s], ' 31 but
does not define "credit needs" or "local communities."
The CRA also provides no direct enforcement mechanism. The only

real "teeth" in the Act authorizes the supervising agencies to take an
institution's record of meeting community needs "into account" when
considering an application for a deposit facility by an institution. 32 These
"applications" include those for bank mergers, acquisitions, and branch

24. 12 U.S.C. § 2903 (1988).
25. See id.
26. Art, supra note 15, at 1077 ("Studies in at least a dozen cities have demonstrated that
redlining has a disproportionately high impact on minority groups.").
27. See 12 U.S.C. § 2903 (1988).
28. Art, supra note 15, at 1086 n.58.
29. The original version of the CRA proposed by Senator Proxmire contained a provision that
would have required reporting the proportion of consumer deposits that were reinvested in the community
from which they were received when an institution applied for a deposit facility. See S. 406, 95th Cong..
1st Sess. (1977). This provision was rejected as being a step away from mandatory credit allocation-setting lending quotas for given areas. Orin L McCluskey, The Community Reinvestment Act:
Is It Doing the Job?, 100 BANKING L.J. 33, 38 (1983).
30. Four federal agencies are in charge of enforcing the Act for various institutions: the
Comptroller of the Currency oversees national banks; the Federal Reserve Board of Governors regulates
state chartered banks that are members of the Federal Reserve System; the Federal Deposit Insurance
Corporation ("FDIC") monitors state-charted banks and savings banks which are not members of the
Federal Reserve System but are insured by FDIC; and the Office of Thrift Supervision oversees FDICinsured savings associations and savings and loan holding companies. 12 U.S.C. § 2902 (1988 & Supp.
III 1991).
31. Id. § 2903.
32. Id. The Act defines "application for a deposit facility" to include an application for a charter
for a national bank or federal savings and loan association, deposit insurance, establishment of a domestic
branch with the ability to accept deposits of a regulated financial institution, relocation of an office, and
merger or acquisition of a regulated financial institution or shares in a regulated financial institution
requiring approval under certain federal acts. Id. § 2902(3).
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facilities.33 Financial institutions desiring to merge, acquire another
institution, or open a branch will have their CRA record reviewed by the
appropriate supervisory agency. A poor CRA rating could mean conditional
approval or denial of the application?4 However, the Act does not provide
any standards for what manner and to what extent this record is to be used
in evaluating a merger or acquisition application. 5 This lack of specificity
has left most of the practical details of policy implementation to the
supervisory agencies.
B. Development of the Act
In response to the CRA's vague drafting, the four supervisory agencies
each supplemented the language of the Act with specific regulatory
requirements for CRA compliance.36 These regulations are basically
identical and require that an institution must: (1) delineate its community;
(2) adopt a "Community Reinvestment Statement"; (3) maintain a file of
public comments for public inspection; and (4) post a notice in its lobby.37
From the CRA's enactment in 1977 until the late 1980s, the impact of
the CRA was negligible in the banking industry. Meeting the Act's
regulatory requirements was "not significantly burdensome ' 38 and CRA
examinations were "lackluster and routine" because the supervisory
agencies focused on "technical or procedural requirements, such as proper
posting of required notices. They direct[ed] inadequate attention to the far
more difficult, time-consuming analytic task of identifying . . .practices

violative of CRA's basic purposes." 39 Statistics demonstrate how mechanically the agencies enforced the CRA during this period: over ninety-seven
percent of institutions rated before March 1989 received one of the two
highest CRA ratings' ° and only eight of the 50,000 applications made since
the CRA's enactment had been denied by the end of 1988.41
C. The DiscriminationProblem
In the late 1980s, the CRA came under increased scrutiny as evidence
of lax CRA enforcement and substantial discrimination in mortgage lending

33. Id.
34. See id. The first denial of an application primarily on CRA grounds was for Continental
Bank Corporation. See 75 FED. RESERVE BULL. 304 (1989).
35. See 12 U.S.C. § 2903 (1988).
36. Art, supra note 15, at 1087.
37. Craig Ulrich, Fair Lending Law Developments, 45 Bus. LAW. 1807. 1812 (1990).
38. Art, supra note 15, at 1088.
39. Id.
40. Tomes, supra note 21, at 282.
41. Id.
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began to surface. In March of 1988, Congress reviewed the performance of
the CRA, and found its enforcement record generally unimpressive.4 2 In
May of 1988 the Atlanta Constitution and Journal published the Pulitzerprize winning series "The Color of Money ' 41 on mortgage lending in
Atlanta.4
The series "harshly questioned the efficacy of CRA" in
preventing mortgage lending discrimination.4 5 A subsequent Detroit study
of mortgage loan patterns again raised questions, finding a discrepancy of
as much as 3.14 to 1 in white to black mortgage loan approval. 6
The Congressional response to these inadequacies was to amend the
CRA rating system and make these ratings available to the public. 47 The
new rating system had a four-tier verbal rating, either "outstanding,"
"satisfactory," "needs to improve," or "substantial noncompliance," and
the amended act required that this rating and statement describing the basis
for the rating be made available to the public.48
Simultaneous with amending the CRA, Congress added new reporting
requirements to HMDA requiring that loan applicants be grouped for all
completed applications by census tract, income level, racial characteristics,
and gender. 49 Together, the CRA and HMDA amendments signalled a new
emphasis on CRA enforcement.50
After the amendments, the CRA supervisory agencies issued a joint
statement making significant changes to the Act's enforcement process. 5'
The statement established a revised evaluation criteria that focused on five
areas 52 and that placed "significant emphasis" on documentation of CRA

42. "Regulators seem to think we're living in Lake Woebegone. Like the children of the
fictional village, U.S. lenders are all above average. Almost all get high ratings year after year and
almost none is ever held back." Community Reinvestment Act: HearingsBefore the Senate Comm. on
Banking, Housing and Urban Affairs, 100th Cong., 2d Sess. 7 (1988) (statement of Senator Proxmire).
43. Bill Dedman, The Color of Money, ATLnANTA J. CONST., May 1-4,1988, at A1. Frank Burke,
the chief executive officer of Bank South was quoted in the piece as saying: "The numbers you have
are damning. Those numbers are mind-boggling. You can prove by the numbers that the Atlanta
bankers are discriminating against the central city." Id.
44. Warren W. Traiger, Federal Community Reinvestment Act (CRA) Compliance, published

exclusively in 1990 WL 357782, at *3 (1990).
45. Id.
46. Stephen A. Fuchs, DiscriminatoryLending Practices: Recent Developments, Causes and
Solutions, 10 ANN. REV. BANKING L. 461, 473 (1991).

47. See The Financial Institutions Reform, Recovery, and Enforcement Act of 1989. Pub. L. No.
101-73, 103 Stat. 183 (codified in scattered sections of 12 U.S.C.).
48.

12 U.S.C. § 2906 (Supp. I1 1991).

49. Id. § 2803(b).
50. Marion A. Cowell, Jr. & Monty D. Hagler, The Community Reinvestment Act in the Decade
of Bank Consolidation,27 WAKE FOREST L. REv. 83, 93 (1992).
51. Federal Bank Regulatory Agencies' Joint Statement on Information Requirement of the
Community Reinvestment Act, 54 Fed. Reg. 13,742 (Apr. 5, 1989).
52. The five evaluation areas are:
1. Ascertaining of community credit needs; 2. Marketing and types of credit extended; 3.
Geographic distribution and record of opening and closing offices; 4. Discrimination and other
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efforts.53 The agencies also announced the elimination of the former policy
that allowed financial institutions applying for a merger or acquisition to
remedy past CRA compliance deficiencies with prospective CRA commitments. 54 In other words, banks would have to demonstrate continual CRA
compliance before the application was filed, instead of simply putting a
program together when they needed supervisory agency approval. 5
In the interim between the 1989 HMDA amendment requiring mortgage
loan application reporting by race and the release of the new HMDA
information in 1991, the Boston Fed released its first study comparing
56
mortgage lending in majority black and majority white neighborhoods.
After controlling for economic factors such as income and wealth, the
housing market, the mortgage market, and neighborhood property characteristics, this study found that blacks receive twenty-four percent fewer
mortgage loans.57 A second study of Boston-area mortgage lending by a
University of Minnesota researcher concluded that the mortgage loan
approval ratio of white versus black applicants with the same income level

was 2.9 to

1.58

The large discrepancies that the studies revealed for mortgage lending
between races seemed to demonstrate a discrimination problem, but
questions still remained about the conclusiveness of the figures. 59 The first
round of HMDA figures became available in October of 1991 and again
revealed large nationwide discrepancies between black and white mortgage
loan approval, but were called into question as incomplete and inconclusive
because the data compared only race and income level.6"
In the year between the initial release of the expanded HMDA data and
the Boston Fed study, the April 1992 riots in Los Angeles following the
verdict in the Rodney King case 61 again brought widespread public
attention to the problems of loan discrimination and community disinvestment. A Senate subcommittee found that "[i]t is clear that one of the

illegal credit practices; and 5. Community development.
Cowell & Hagler, supra note 50, at 93 n.88.
53. Id. at 93.
54. Id. at 94.
55. See id.
56.

KATHERINE L. BRADBURY ET AL., FEDERAL RESERVE BANK OF BOSTON, GEOGRAPHIC

PATTERNS OF MORTGAGE LENDING IN BOSTON, 1982-87, in NEw ENG. ECON. REV., Sept-Oct. 1988, at

3; see Fuchs, supra note 46, at 467-69.
57. Id.
58. Id.
59. Hearing Before the Subcomm. on Consumer and Regulatory Affairs of the Senate Comm. on
Banking, Housing, and Urban Affairs, 101st Cong., 1st Sess. 1 (1989) (statement by Senator Alan
Dixon).
60. See supra notes 6-12 and accompanying text.
61. Matt Spetalnick, Thirteen Killed in Los Angeles Race Riots, REUTERS LIBRARY REP., Apr.
30, 1992, available in LEXIS, Nexis Library, LBYRPT File.
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contributing factors to the violence in Los Angeles is that financial
62
institutions appear to have turned their backs on this community."
In the aftermath of the riots, the Federal Reserve Board encouraged
expedited provision of financial services to the affectedareas of South
Central Los Angeles, offering "positive consideration in assessing CRA
performance" as an incentive.63 At the May 1992 joint Congressional
hearings on HMDA data, the director of the National Association for the
Advancement of Colored People, Washington Bureau pointed out that
twelve lenders in Los Angeles had received the lowest CRA rating available
for two consecutive years prior to the riots. 64 The bureau further noted that
these lenders accounted for twenty percent of lenders in the United States
that had received this rating.65
From the mid-1980s until the Boston Fed Study, evidence of the
existence of discrimination in mortgage lending became more examined and
documented, and public and Congressional concern became more pronounced. However, the critics continued to point out the faults and gaps in
all of the existing evidence. This questioning continued until the Boston
Fed Study was released.
II. THE BOSTON FED STUDY
In October 1992, the Boston Fed released an exhaustive study of
mortgage lending patterns in Boston by taking the 1990 expanded HMDA
data and expanding it further, collecting thirty-eight additional variables that
lenders indicated were relevant to mortgage lending decisions.66 Critics
had attacked previous studies and the HMDA data itself because the studies
did not control for all information commonly used in mortgage lending
decisions, such as credit histories and loan-to-value ratios.67 The Boston
Fed study, however, included the missing pieces used to attack other
studies. 68 The study concluded that, while these additional variables
reduced the disparities in the HMDA data, a significant gap remained. The
study showed that the ratio of white to minority mortgage loan approval that

62. Senate Banking Panel Says Bush Bill Will Hurt Distressed Urban Communities, 59 Banking
Rep. (BNA) No. 10, at 391 (September 21, 1992), available in LEXIS, Bankng Library, Bnabnk File.
63. Provision of FinancialServices to Cities Affected by Civil Disturbances,78 FED. RESERVE
BULL. 532, 532 (1992).

64. Joint Hearings, supra note 8, at 80 (statement of Wade Henderson, Director of the
Washington bureau of the NAACP).
65. Id.
66. MUNNELL ET AL., supra note 3.
67. Id. at 1.
68. Id. But see Brimelow & Spencer, supra note 12, at 48 (arguing that the Boston Fed study
was still flawed because it did not adequately account for loan default rates).
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measured 2.7 to I without the additional variables still measured 1.6 to 1
with these variables included.6 9
The study determined that while minorities with perfect credentials are
almost never rejected for a mortgage loan,70 less than twenty percent of all
mortgage loan applicants have unblemished credentials.7 Lenders, then,
have substantial discretion over the extent to which they consider the flaws
and compensating factors for the remaining eighty percent of loan applicants.72 The study further suggested that "for the same imperfections
whites seem to enjoy a general presumption of credit worthiness" and that
"lenders seem to be more willing to overlook flaws for white applicants
than for minority applicants." 7 3
The study finally concluded that its results indicated that a "serious
[discrimination] problem exists in the market for mortgage loans." 74 The
Boston Fed study has been generally accepted as the conclusive answer to
the existence of discrimination in mortgage lending. 75 Now that the
threshold issue, existence of the problem, has been generally accepted,
public and supervisory emphasis has begun to shift to correcting the
problem. In that regard, enforcement of the primary legislative remedy, the
CRA, seems to raise more problems than it solves.

III. CivIL REMEDIES

FOR LENDING DISCRIMINATION

From 1977 to the present, the regulatory approach to the CRA has
changed tremendously. 76 While regulatory enforcement may have changed,
the courts have consistently refused to recognize a private cause of action
against banks or individuals for lending discrimination under the CRA.77
However, this refusal does not diminish the CRA's potential for effectiveness: civil enforcement under other fair lending laws that expressly provide
a cause of action has been historically unsuccessful. 78 The most effective

69. MUNNELL ET AL., supra note 3, at 2. "This means that 17 percent of black or Hispanic
applicants instead of 11 percent would be denied loans even of they had the same obligation ratios, credit
history, loan to value, and property characteristics as white applicants." Id. at 44.
70. Id.
71. Id. at 12.
72. Id. at 2-3.
73. Id. at 3.
74.

Id. at 44.

75. See supra notes 1-5 and accompanying text. But see Brimelow & Spencer, supra note 12,
at 48 (rebutting the Boston Fed study's assertion of mortgage lending discrimination); Loans May Be
Denied to Minorities According to Figures (CNN television broadcast, Oct. 28, 1991), available in
LEXIS, Nexis Library, Curmt File (live interview with Michael Griffin, National Banking Representative,
American Bankers Association) (question: "Do some lenders discriminate?"; answer: "No.").
76. See supra notes 29-41 and accompanying text.
77. See infra notes 80-121 and accompanying text.
78. See infra note 130 and accompanying text.

1154

TEXAS TECH LAW REVIEW

[Vol. 24:1145

recently developed strategy implemented by the Justice Department has
moved away from the individual cause of action and toward a more CRAlike approach of analyzing large groups to find patterns of discrimination.79
A. CRA: No Civil Enforcement
The handful of cases that addressed the CRA from its enactment and
through the 1980s assumed, without analysis, that the Act did not confer an
independent cause of action. In National State Bank v. Long,80 the
plaintiffs, two national banks, challenged the enforcement of a New Jersey
anti-redlining statute against national banks on the grounds that it was
preempted by HMDA8 ' and the CRA.8 The district court agreed that the
state act's reporting and disclosure requirements were preempted by
HMDA,83 but found that the state act's general prohibition of redlining did
not conflict with either the CRA or HMDA because "these acts are designed
to discover whether the practice of redlining exists," not to prohibit
redlining.8
The district court thus found that the CRA did not preempt the field for
anti-redlining, 5 and the Third Circuit agreed. 6 The court in Long did not
find a prohibition against discrimination or redlining in the CRA, much less
an independent cause of action.'
In another case, CorningSavings & Loan Ass'n v. FederalHome Loan
Bank Board,88 an Arkansas court conclusorily rejected a CRA cause of
action in considering a challenge of the Federal Home Loan Banking
Board's ("the Board") approval of a bank's branch application.8 9 In
Corning, the plaintiff, a competing bank, claimed that the branch applicant
had failed to comply with, and the Board had failed to adequately implement, CRA requirements. 90 The court found that the Board had adequately
implemented the Act through its regulations and had supported the
applicant's compliance in the administrative record. 9' In the course of its

79. See infra notes 132-142 and accompanying text.
80. 469 F. Supp. 1068 (D.N.J. 1979). modified, 630 F.2d 981 (3d Cir. 1980).
81. 12 U.S.C. §§ 2801-2811 (1988 & Supp. III 1991).
82. 469 F. Supp. at 1070.
83. Id. at 1075.
84. 1d. at 1077.
85. Id.
86. 630 F.2d at 989. However, the Third Circuit found that enforcement of the state redlining
statute was preempted by federal regulations, allowing only the Comptroller of the Currency to enforce
the ban against national banks. Id.
87. See 469 F. Supp. at 1077.
88. 571 F. Supp. 396 (E.D. Ark. 1983), affd, 736 F.2d 479 (8th Cir. 1984).
89. Id. at 402-03.
90. Id. at 403-04.
91. Id.
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reasoning, the court briefly noted in dictum that the CRA does not provide
for any sanctions against banks for failure to comply with the CRA.9
Finally, in Yabsley v. Conover,93 the plaintiffs themselves conceded
that the CRA did not offer an independent cause of action. 94 In Yabsley,
the plaintiffs, shareholders in the National Bank of Earlville, brought a
variety of claims against the bank based on the bank's reorganization and
merger with another bank. 95 The plaintiff-shareholders dissented from the
merger and concomitant conversion of their bank stock to common stock.96
Under the reorganization plan, the dissenters had the right to receive the
value of their shares within thirty days after the reorganization, upon written
request. 97 The bank and shareholders could not agree on an appraiser, and
the Comptroller of the Currency finally appraised the stock at a lower value
than that originally set by either party's appraiser. 98
Among other claims, the plaintiffs alleged that the bank violated the
CRA. 99 However, the defendants argued that the CRA did not create a
private cause of action. ° The plaintiffs then retreated from this claim,
asserting that this count of the suit also stated a claim for breach of
fiduciary duty under state law. 10 1 The courts in Long, Corning, and
Yabsley assumed without argument or analysis that the CRA did not in fact
offer a cause of action.
In 1992, however, as the CRA had become more prominent in the fair
lending law scheme, 102 two courts directly addressed the issue of a cause
of action under the CRA. In Hicks v. RTC, 0 3 Hicks, a bank employee
responsible for CRA compliance, claimed that he was fired for reporting his
bank's CRA violations to the Federal Home Loan Bank Board1 °4 Hicks
brought suit for retaliatory discharge under Illinois law and the bank moved
to dismiss.0 5 One of the three elements that Hicks had to prove for
retaliatory discharge was violation of a clearly mandated public policy under
Illinois law. 0 6

92.
93.
94.
95.
96.
97.
98.
99.
100.

Id. at 403.
644 F. Supp. 689 (N.D. I11.1986).
Id. at 700-01.
Id. at 691.
Id at 690-91.
Id.
Id.
Id. at 691.
Id. at 700.

101. Id. at 700-01.
102. Jonathan R. Macey & Geoffrey P. Miller, The Community Reinvestment Act: An Economic
Analysis, 79 VA. L REV. 291, 341 ("[The CRAI appears to be politically popular. Indeed, Congress has
enhanced its effectiveness over the years.").
103. 970 F.2d 378 (7th Cir. 1992).
104.

Id. at 380.

105.
106.

Id.
Id.

1156

TEXAS TECH LAW REVIEW

[Vol. 24:1145

Hicks claimed that the bank's CRA violations met this element, but the
district court disagreed. The Seventh Circuit affirmed, granting the
defendants' dismissal.' ° The Seventh Circuit reasoned that the CRA does
not bear upon Illinois citizens "rights, duties or health. . . .The Act's
purpose... is financial in its nature-to encourage banks and other lending
08
institutions to help meet the credit needs of the local communities.'
The court further found that no language in the CRA addresses discrimination or redlining; therefore, the Act did not express public policy sufficient
for retaliatory discharge.1°9
Hicks also argued that his discharge violated "public policy in favor
of law enforcement and the prosecution of crimes,"". ° but the court again
disagreed, finding that the CRA does not provide either a civil cause of
action or criminal sanctions to enforce."'
About one month later, an Ohio district court agreed with Hicks'
rejection of a private cause of action under the CRA and engaged in the first
reasoned analysis of the issue in rejecting a civil remedy. In Harambee
Uhuru School, Inc. v. Kemp," 2 the plaintiff, a nonprofit school, alleged
denial of a loan on the basis of race."! 3 The school brought suit under
various civil rights statutes, the Equal Protection Clause of the Fourteenth
Amendment, and the CRA." 4 Upon motion to dismiss by the defendant,
the plaintiff only maintained its claim under the CRA."
The court held that the CRA did not expressly provide a cause of
action, and that one could
not be implied, under an analysis of the four
6
Ash:"
v.
Cori
in
factors
(1) whether the parties seeking to assert a right of action [under the CRA]
are members of a class for whose special benefit the Act was enacted; (2)
whether there is evidence that the legislature intended to create such a
remedy; (3) whether a private right of action would interfere with the

107. Id.
108. Id. at 382.
109. Id.
110. Id.
111. Id. The court cited to Coming Say. & Loan Ass'n v. Federal Home Loan Bank Bd., 571
F. Supp. 396 (E.D. Ark. 1983), affd, 736 F.2d 479 (8th Cir. 1984) for this proposition. 970 F.2d at 382.
The court in Corning was determining the adequacy of the Federal Home Loan Bank Board's ("the
Board") evaluation of the branch applicant's CRA record in light of a challenge to the sufficiency of the
administrative record to support the application approval and a facial attack on the adequacy of the
Board's regulations. 571 F. Supp. at 403. Thus, the statement that the court in Hicks relies on is dictum.
See id.
112. No. C2-90-949, 1992 U.S. Dist. LEXIS 15125 (S.D. Ohio Sept. 30, 1992).
113. Id. at *4.
114. Id. at *6-7.
115. Id. at *7.
116. 422 U.S. 66 (1975).
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[p]urpose of the statute; and (4) whether any such claim
would be
17
traditionally a matter of state law rather than federal law."
In the course of this analysis, the court concluded that "no language
in the Act . . . suggests that the Act was intended to prevent racially
discriminatory lending policies. '""18 The court also reasoned that Congress
could have created an express cause of action but chose not to do so." 9
The court finally found that the CRA's references to maintaining sound
banlqng policy required a level of expertise above that of a judge or jury,
and held that no cause of action could be implied. 20
The courts have consistently refused to recognize a cause of action for
lending discrimination under the CRA, and from the Act's language and
history, none seems likely to be construed or implied. However, a cause of
action for discrimination in mortgage lending is available under other fair
lending law statutes.'21
B. Civil Enforcement Under FHA and ECOA: Failure in the Courts
Two statutory schemes prohibit discrimination in lending on the basis
22
of race, color, religion, sex, or national origin: the Fair Housing Act
("FHA") and the Equal Credit Opportunity Act 2 1 ("ECOA").
Under
the FHA, discrimination in lending, among various other types of discrimination, is prohibited. 24 The Department of Housing and Urban Development ("HUD") has primary responsibility for enforcing the act's ban on
discrimination in lending, and the FHA offers agency complaint procedures
for injured parties through HUD. 125 However, the FHA also offers a civil
cause of action that can provide actual damages, punitive damages up to
126
$1000, and injunctive relief.
The ECOA makes discrimination against any applicant on the basis of
race, color, religion, national origin, sex or marital status illegal for
creditors. 2 7 The Federal Reserve Board has primary responsibility for

117. 1992 U.S. Dist. LEXIS 15125, at *14-17.
118. Id. at *14. But see People's Bank v. Mandel, No. CV92-29-08-31, 1992 Conn. Super.
LEXIS 2923, at *5-6 (Conn. Super. Ct. Oct. 15, 1992) ("ICRA and HMDAI were enacted by Congress
to protect certain geographical areas from discriminatory lending practices by financial institutions.").
119. See 1992 U.S. Dist. LEmos 15125, at *15-16.
120. Id. at *16.
121. See infra notes 122-29 and accompanying text.
122. 42 U.S.C. §§ 3601-3619 (1988).
123. 15 U.S.C. §§ 1691-1691f (1988 & Supp. II11991).
124. 42 U.S.C. § 3605 (1988).
125. Id. § 3605, 3610.
126. id. § 3612.
127. 15 U.S.C. § 1691(a) (1988).
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enforcement of the ECOA.128 The ECOA provides for both actual and
129
punitive damages as well as equitable relief to aggrieved parties.
Both of these remedies are available to litigants, but neither has
apparently been successful in providing relief from discrimination to injured
parties. In fact, the Office of the Comptroller of the Currency found that
[a]fter thorough inquiries, we have learned of no enforcement agency,
advocacy organization, or private litigant that has prevailed in recent years
in adjudication of an enforcement action or complaint alleging racial
discrimination in residential lending. This suggests both the rarity of
instances of readily detectable discriminatory conduct and the extreme
difficulty of identifying and documenting isolated or subtle discriminatory
conduct 30
The case-by-case approach to lending discrimination seems to have
failed under the ECOA and the FHA.131 However, the Department of
Justice ("the Department") has recently taken a novel enforcement approach
under these statutes that has produced results.
In September of 1992, the Department completed a three-year
investigation of a single lender in Atlanta, Decatur Federal. 32 After
reviewing 4000 loan application files, the Department found that race was
a "significant factor" in Decatur Federal's loan decisions. 113 The Department filed a complaint that alleged violations of the ECOA and the FHA.
The Department simultaneously filed a consent decree in the United States
District Court in Atlanta."v According to the consent decree, Decatur
Federal will provide $1 million to 48 black mortgage loan applicants who
were rejected between January, 1988 and May, 1992.'
The consent decree also requires Decatur Federal to aggressively pursue
minority applicants through advertising, targeting sales calls to minority
neighborhoods, opening a new branch in a minority neighborhood, and
expanding its lending area to include most of the city of Atlanta.1 36 The
United States District Court in Atlanta will retain jurisdiction over the case
for three years to enforce the decree.' 37 The Department used Decatur to
develop a model for future investigations of mortgage lending discrimina-

128.

Id. § 1691b.

129. Id. § 1691e.
130. Joint Hearings, supra note 8, at 747 (statement of Susan F. Krause, Senior Deputy

Comptroller for Bank Supervision, Policy Office of the Comptroller).
131. ld.
132. DOJ Settles First Race DiscriminationLawsuit Against Major Home Mortgage Lender, U.S.
Newswire, September 17, 1992, available in LEXIS, Nexis Library, WIRES File.
133.
134.

Id.
Id.

135. Id.
136. Id.
137. Id.
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tion 13 and ithas recently identified 200 banks with suspicious HMDA
139
data that will probably be targeted for fair lending examinations.
The trend in detection and elimination of mortgage lending discrimination seems to be shifting away from an individual cause of action and
looking at groups and patterns."4 ' Thus, the courts' refusal to recognize
a cause of action under CRA does not impair its potential effectiveness discrimination remedies are moving toward the large group approach 4 '
that the CRA already employs. 42
IV. THE REGULATORY BURDEN OF CRA ENFORCEMENT

The intense scrutiny on the discrimination problem since 1988 has
added another pressure on the banking industry besides public and
legislative attention: excessive paperwork burden. The changes in the form
and focus of the CRA in 1989, which responded to the perception of lax
enforcement and studies indicating continued discrimination in mortgage
lending, centered supervisory attention on more solid proof of CRA
compliance - primarily greater documentation. 143 In a joint policy
statement issued in response to the CRA and HMDA amendments,'" the
supervising agencies emphasized the need for financial institutions to
"maintain reasonable documentation of the [CRA] activities" and suggested

that only an institution that documented its compliance could expect a
"favorable finding"
in a CRA evaluation for meeting the needs of its
45
community. 1

After the first round of agency evaluations under the CRA's new rating
system and public disclosure policy amendments, the banking industry
appraised the new system.146 Banking institutions discovered that volume
and quality of documentation often meant the difference between one rating
and another, especially between "outstanding," "satisfactory," and "needs
to improve.' ' 147 One bank officer commented that getting the top rating

138. Id.
139. Regulators Looking at 200 Banks Targeted by Justice as Having Suspicious HMDA Data,
60 Banking Rep. (BNA) at 249 (Mar. 1, 1993).
140. See supra notes 130-39 and accompanying text.
141. See Peter P. Swire, Safe Harbors and a Proposal to Improve the Community Reinvestment
Act, 79 VA. L. Rsv. 349, 369 (1993) (CRA's "focus[] on bank-wide practices" is more appropriate to
encourage banks to invest in lower-income communities.).
142. See 12 U.S.C. § 2901 (1988).
143. See supra notes 30-44 and accompanying text.
144. See 12 U.S.C. §§ 2802-2807, 2810, 2902(1)(D), (2), 2906-2907 (Supp. 11 1990).
145. Statement of the Federal Financial Supervisory Agencies Regarding the Community
Reinvestment Act, 54 Fed. Reg. 13,742, 13,745-46 (Apr. 5, 1989).
146. CRA: Lessons from the Fed's First Round, A.B.A. BANKING J.,Mar. 1991, at 34
[hereinafter CRA: Lessons].
147. See id.
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was "'a matter of convincing the regulators that we're doing a good job'.
... This comes down to a word bankers heard over and over again when
48

'
the industry was preparing for the new CRA setup: documentation.'
Another bank officer noted that the emphasis on documentation shifted the
enforcement focus away from substance to format.149 This shift in

emphasis increased the CRA's regulatory burden as banks were encouraged
to produce written proof of all aspects of their CRA programs.
Demonstrating CRA compliance in pursuit of the top ratings has proved
costly and time-consuming for banks, and has made the CRA very
unpopular in the industry.150 For instance, financial institutions were
encouraged to document all contacts with community groups, and give
subject-by-subject breakdowns of contacts made.' 5 '
As previously
noted, 152 a June 1992 survey of 1000 banks around the nation found that

seven of ten cited the CRA as their biggest regulatory concern; this survey
also established that government regulatory policies cost the industry $10.7
billion in 1991.153
The 1992 survey began an intense lobbying effort on behalf of the
banking industry for regulatory relief.'m4 Not surprisingly, the industry

targeted the CRA for regulatory cutbacks, proposing a total exemption for
small community banks and a "safe harbor" provision that would allow all
banks receiving an "outstanding" or "satisfactory" rating to be exempt
155

from CRA challenges from community groups or third parties.

Numerous CRA-related bills were proposed in Congress during the
summer of 1992 in response to industry concerns. The various bills
proposed safe harbor legislation that would protect complying financial

institutions from community challenges and establish a modified evaluation
procedure for "responsible"

midsized banks. 5 6 The proposed legislation

148. Id. Another officer thought that the examiners "would have preferred to see the information
summarized in multiple ways, for example, showing not only overall summaries but subject-by-subject
breakdowns of contacts made." Id.
149. See id.
150. For a free market economic critique of the CRA, see Macey & Miller, supra note 102, at
293. Macey & Miller argue that the CRA is an inefficient system of credit allocation that impairs bank
safety and actually harms the intended beneficiaries. See id at 295. The authors advocate low-income
communities pooling their own resources and creating their own community credit system. Id. at 345-47.
However, a free market argument presumes a status quo of completely rational credit allocation. The
existence of a fundamentally irrational factor such as discrimination in credit allocation decisions would
skew this argument.
151. See CRA: Lessons, supra note 146, at 34.
152. See supra note 14 and accompanying text.
153. Burden of Regulation, supra note 14, at 5. The survey also found that "[blanks could
support an additional $20 billion to $30 billion of additional lending each year if only 25 percent of the
resources banks now spend on compliance could be redirected to bank capital." Id.
154. See id.
155. See id.
156. H.R. 5497, 102d Cong., 2d Sess. (1992).
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also included a total exemption from CRA compliance for small 'banks. I5 7
A "small" bank would have been defined by community and asset
size.' 5
*Banking industry concerns also resulted in hearings in the House of
Representatives to address the regulatory burden problem. At the hearings,
Federal Reserve Board of Governors member John LaWare noted bankers'
"intense" concern with the CRA in particular, and urged congressional
awareness of the regulatory problem in general. 5 9 The bills were soon
denounced, however, as a signal of decreased commitment to the discrimination problem.
The proposed legislation was quickly criticized by CRA supporters who
perceived it to be an attempt to "gut" the CRA. 6° Senator Alan Cranston issued a four-page critique of the proposals, questioning the desirability
of the legislation and the vigilance of current CRA enforcement as well.' 6'
Cranston claimed that "[1]arge banks have excelled in creating extensive,
expensive, paper trails that do not necessarily translate into loans for the
communities. '"162
Consumer organizations expressed the concern that
without the continual pressure of CRA compliance, even "outstanding"
banks protected from CRA challenges by "safe harbor" could quickly turn
' 63
into "smuggler's cove[s].' 1
Though none of these proposals were passed, the American Bankers'
Association ("ABA") has continued lobbying efforts to the newly elected
Congress under the Clinton administration, reiterating the CRA reduction
proposals in a large regulatory-reduction package." 4 However, commentators predict that while President Clinton seems to be "sympathetic" to the
regulatory burden problem, he is very interested in strengthening the CRA
without requiring more documentation.'6 5 "During a Sept. 16 campaign
appearance, Clinton... suggested that a Clinton presidency would include
a tougher CRA enforcement program" emphasizing performance over

157. Id.
158. S. 2511, 102d Cong., 2d Sess. (1992) (communities of 15,000 and assets of less than $75
million, with at least half of the bank's deposits in loans); S. 2794, 102d Cong., 2d Sess. (1992) (banks
in towns of less than 20,000 with assets less than $100 million).
159. John P. LaWare, Statements to Congress, (June 23, 1992). in 78 FED. RESERVE BULL. 607,
607 (1992) [hereinafter LaWare, Statements to Congress].
160. Debra Cope, Banks Accused of Waging War on CRA, AM. BANKER, Sept. 16, 1992, at 14.
161. Id.
162. Id.
163. See id. But see Swire, supra note 141, at 349-50 (arguing for a safe harbor system in which
banks that invest substantially in qualifying investments such as community development banks are
exempted from CRA exams).
164. See Jim McTague, ABA-Led Coalition Seeks to Ease Loan Rules, 164. AM. BANKER, Feb.
2, 1993, at 9.
165. FinancialInstitutions: Clinton Choices to Reshape Agencies, DAILY REP. FOR EXECUTIVES
(BNA), Jan. 25, 1993, at 14.
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paperwork.'6 Clinton's primary focus appears to be on the discrimination
part of the problem.
Clinton's comments, however, encompass the CRA dilemma: how to
decrease discrimination without increasing regulatory burden. The innate
tension between these two policies suggests the need for more flexible
approaches to CRA compliance directed toward fulfilling the intent of the
Act and achieving tangible results under it while minimizing paperwork.
V. SOLUTIONS

Compliance with CRA seems to have reached an impasse for financial
institutions in the current political climate. Governmental and societal
pressure to see more concrete CRA enforcement, especially in the wake of
the Boston Fed study, conflicts with economic pressure on banks to
minimize government regulation requirements and cut administrative
paperwork

costs.

1 67

However, CRA compliance does not necessarily

depend on expensive and detailed documentation; on the contrary, in an
August 1992 statement, the supervisory agencies reversed their previous
emphasis on paper trails to establish CRA compliance and stressed actually
meeting community credit needs. 168 This policy change signals a more
result-oriented CRA evaluation that focuses on actually getting money into
low- and moderate-income communities.
The supervising agencies also reiterated the flexibility of the CRA
evaluation in their statement. The agencies emphasized that CRA evaluations are performed on an ad hoc basis, with the agencies examining the
"individual circumstances" of each lender in the context of CRA perfor169
mance.
Because the Act itself is so vague and its regulatory enforcement is
individualized, financial institutions have a fair amount of latitude to tailor
a more result-oriented CRA program for themselves that minimizes the need
for documentation. In fact, media attention to the discrimination problem
has generated many proposals to improve the situation. These proposals fall

166. Id.
167. See LaWare, Statements to Congress, supra note 159, at 607. ("For years, informed members of the Congress, executive branch officials, the regulatory agencies, scholars, and, certainly, bankers
have been concerned that the cumulative costs of regulations are placing the U.S. banking system at a
growing competitive disadvantage.")
168. See COMPTROLLER OF THE CURRENCY, COMMUNITY REINVESTMENT ACT, BANKING
BULLETIN 92-43 (Aug. 10, 1992), at 5, 9-10. "[This guidance] emphasizes that the agencies base their
evaluation of CRA performance primarily on how well an institution helps meet the credit needs of its
community or communities, not on the amount of documentation it maintains." Id. at 5.
169.

See id.
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into three categories: discrimination prevention, discrimination detection,
and affirmative policies that benefit minorities. 7 '
A. Discrimination Prevention: Education
The Boston Fed Study suggested that mortgage loan originators are
willing to work harder to mitigate the "flaws" on applications received
71
from white applicants than on those submitted by minority applicants.
However, the study found that this differential treatment was not necessarily
conscious: "[yJou tend to go more out of your way to help someone who
looks like you, or who went to your school, or who lives in your neighborhood.' ' 172 To prevent unintentional discrimination of this sort, banks can
make certain that all employees understand the bank's commitment to
nondiscriminatory lending. 73 This understanding comes from education.
The ABA and the Federal Financial Institutions Examination Council
("FFIEC") offer training guides and information to educate lenders in
awareness and prevention of discrimination. In the FFIEC press release
following the release of the Boston Fed study, the FFIEC suggested
providing information and training for lending personnel about fair lending
laws and cultural and racial differences among applicants.174 The FFIEC
directs financial institutions to its guide, Home Mortgage Lending and Equal
Treatment, which highlights discriminatory lending standards and practices
75
as well as subtle forms of discrimination to avoid.
The ABA has created a center for community development to provide
banks with a clearinghouse for information and products to help increase
mortgage loan availability to credit worthy minorities. 76 One of the
center's "key components" will be training to prevent subtle discrimination,
including a currently available video, "Fair Lending Compliance:
Understanding Equal Treatment.' 177 Unconscious discrimination could
be easily curtailed with inexpensive awareness programs such as these.
Prevention of discrimination can come from the borrowers' side as
well, and training and information on this side could also work into a CRA

170. See, e.g., Swire, supra note 141 at 349-51 (arguing for safe harbor solution in which banks
"pay" for their compliance up front with a certain amount of investment in community development
banks and the like and are thereafter exempted from costly examinations).
171. MUNNELL ET AL., supra note 3, at 2-3.
172. Thomas, supra note 2, at Al (quoting Alicia Munnell).
173. Jo Ann S. Barefoot, Time to Renew Efforts Against Discrimination,A.B.A. BANKING J.,
Dec. 1992, at 28.
174. FEDERAL FINANCIAL INSTITUTIONS EXAMINATION COUNCIL, PRESS RELEASE (Oct. 9, 1992)
[hereinafter PRESS RELEASE].

175. Id.
176. Canner & Smith, supra note 9, at 816-17.
177. Id.at 817.
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program. The Federal Reserve also offers a brochure, Home Mortgages:
Understanding the Process and Your Rights to Fair Lending, to educate
borrowers as to the lending process and their rights if they suspect
discrimination. 78 The ABA is also preparing educational materials on the
lending process and a bankers' guidebook
for developing mortgage and
179
customers.
for
programs
credit education
Some financial institutions have stepped outside of the confines of the
bank and into lower- and middle-income neighborhoods to initiate their own
programs. 80 These programs include pairing up with the Consumer Credit
Counseling Service to offer a course on the fundamentals of good credit or
developing a homebuyers' club that offers counseling and training to
potential applicants.'
Another bank offers "community loan days" in
low-income neighborhoods.'8 These seminars educate potential applicants
on how to obtain credit and the types of available loan products.'83 The
Boston Fed study noted that applicants that have been "coached" in the
mortgage loan process will have stronger applications than those who were
not;' " borrower education would also help prevent unintentional favoritism between white and minority applicants.
The Mortgage Bankers Association of America suggests another
education approach: educating third parties involved in the mortgage
lending process. Lenders can emphasize their nondiscrimination policies to
real estate brokers, become familiar with the lending policies of the
mortgage brokers with which they do business, and monitor appraisal reports
to "ensure that they contain no overt or veiled adverse references to
minority neighborhoods.' 185 This could not only help to prevent discrimination outside the financial institution, but might even increase the number
of applications from low-income areas.
B. DiscriminationDetection: Second Review, HMDA Data, and Testing
The most frequently proposed solution for discrimination is an86
independent second review of some rejected mortgage loan applications.
This second review could be triggered by minority status of the appli-

178. PRESS RELEASE, supra note 174, at 5.
179. Canner & Smith, supra note 9, at 817.
180. Id. at 818.
181. Id.
182. Id.
183. Id.
184. MUNNELL Er AL., supra note 3, at 43.
185. Canner & Smith, supra note 9, at 817.
186. See PRESs RELEASE, supra note 174, at 6; Minorities Get Less Leeway, Says Boston Fed,
A.B.A. BANKING J., Dec. 1992, at 28 [hereinafter Minorities Get Less].
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cant ' 7 or by minority status and indication of possible bias by a statistical
predictor. 88 Alicia Munnell, one of the authors of the Boston Fed study,
suggested using software that employs the twelve variable statistical model
that the Boston Fed created for its study, especially for large banks. 8 9
Using this model, the Boston Fed researchers "were able to predict with
surprising accuracy whether a loan application would be accepted or
denied."' 90 In cases in which loans are denied but the model predicted
acceptance, the application could be sent on for a second review.' 9'
Employing such a model would require buying some inexpensive software
and plugging in the twelve variables. 92 "Most of the cost of operating
the system would stem from collecting data.' ' 93 Another institution has
set up a mortgage review board which meets monthly to review "questionable" mortgage applications.' 94
Another commentator points to banks tracking their individual loan
patterns using their HMDA data.' 95 "HMDA patterns will unquestionably
be the lightning rod that will attract examiners' attention and put many such
investigations in motion. ' ' 196 She suggests pairing careful monitoring of
loan patterns and analysis of negative trends with an "aggressive program
to prevent discrimination. '' HMDA data has been the focus of proof
of discrimination since it became available in 1991, and supervising
agencies will probably examine it closely in CRA evaluations. Financial
institutions that have been monitoring their data and correcting for any
deficiencies as they arise will be one step ahead of examiners.
An additional approach that already has many proponents is "testing."
Testing involves hiring people who pose as mortgage applicants to test the
fairness of bank application processes. 98 These testers are usually sent
out in matched pairs, a set of two potential applicants who differ only in one
respect, such as race, and have the same objective loan qualifications. 99
This approach has already been used in several projects by the Department
of Housing and Urban Development ("HUD"), and HUD plans to conduct

187. See PRESS RELEASE, supra note 174. at 6.
188. See Claudia Cummins, Boston Fed Study Offers Tool to Search Out Mortgage Bias, AM.
BANKER, OCt 19, 1992, at 1.
189. Id.
190. Id.
191. See id.
192. Id.
193. Id.
194. Minorities Get Less, supra note 186, at 28.
195. See Barefoot, supra note 173, at 28. As of this writing, the 1992 HMDA data has not been
released yet.
196. Id.
197.

Id.

198.
199.

Sound Off, AM. BANKER. Nov. 30, 1992, at 2 [hereinafter Sound Off].
Canner & Smith, supra note 9, at 818.
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a testing study in three metropolitan areas in 1993 to produce a reliable
testing method to detect discriminatory mortgage lending practices. 0 °
Testing will probably be employed by HUD itself in the future, but
financial institutions have been urged to establish their own self-testing
methods by two members of the Federal Reserve Board of Governors, as
well as community group leaders.20 ' Some market research firms have
programs for self-testing available, and in 1992, one firm published survey
results from a bank that had tried such a self-testing program. 2°2 The
survey revealed many subtle forms of discrimination on the part of bank
employees.20 3 Testing has the advantage of encompassing the whole loan
process, whereas the other two detection strategies only come into play after
an application has been completed. It may not be financially feasible for all
banks to hire a research firm, but self-testing results could be very
convincing evidence of an aggressive discrimination prevention policy for
CRA evaluation purposes.
C. Discrimination: Affirmative Steps
A third approach that financial institutions can take to correct the
discrimination problem is implementing affirmative policies that benefit
minority applicants. One such proposal involves lenders rethinking their
lending criteria. °" Many lenders originate home loans for resale on the
secondary market, primarily for Federal National Mortgage Association
("Fannie Mae") and Federal Home Loan Mortgage Corporation ("Freddie
Mac") or simply follow the Fannie Mae and Freddie Mac guidelines
themselves.0 5
The rigidity of these guidelines often puts minorities at a disadvantage
because on average minorities make less money and carry more debt than
white applicants. 2' 6 Fannie Mae and Freddie Mac have responded to this
problem by offering a limited amount of flexible-qualification loan products
for lower-income borrowers. 20
For instance, the guidelines now allow
credit history and seasonal employment or child support to be compensating
factors to justify using higher qualifying ratios for debt-to-income.0 8

200. id. at 818-19.
201. Id. at 819; Sound Off, supra note 198, at 2.
202. Canner & Smith, supra note 9, at 819.
203. Id. ("Difference were noted, for example, in the amount of information given to minority
shoppers, in the time spent with minority shoppers, and in the effort to inform minorities about
alternative mortgage products.").
204. Fuchs, supra note 46, at 486-89; Canner & Smith, supra note 9,at 822.
205. Canner & Smith, supra note 9, at 822.
206. See MUNNELL ET AL., supra note 3, at 48.
207. Canner & Smith, supra note 9, at 822.
208. Id.
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Both companies offer special loan products with relaxed qualifying
ratios or low down payments."°
Moreover, banks that have already
aggressively instituted such programs themselves have had success: "You
can offset the underwriting flexibility you need to make these loans with a
strong educational effort. When we've done that we've found that these
loans to low- and moderate-income families perform just as well as highend, high-balance loans." 210 Flexible loan products are available and can
be profitable, making mortgages more accessible to minority applicants.
Another strategy is to ensure that the bank is reaching the minority
market with branches, advertising, and hiring.21 These operations not only
make financial services more available to minorities, but they also enable the
financial institution to assess the risk of lending in lower-income neighborhoods more accurately. 22
The final affirmative approach for lending to minorities is investing in
banks that invest in lower-income areas, such as minority-owned and
community development banks. 2 3 Community development banks are
banks that are organized primarily to meet the credit needs of underserved
areas. 2 14 The community development bank would receive deposits from
commercial banks, and these deposits would fulfill a "small portion" of the
commercial bank's CRA requirements.21 5 While large banks have already
begun investing in minority banks,1 6 widespread organization of community development banks is still under Congressional discussion.1 7 President Clinton, who has seen a community development bank succeed in
Arkansas, strongly favors the concept. 2" He has promised, but has yet to
propose, a concrete plan for establishing as many as 100 such banks around
the country.219 Investment in banks that serve lower-income areas is
another way in which banks can make mortgage loans more attainable for
minorities while fulfilling their CRA requirements.

209. Id.
210. Steve Kerch, Mortgage Bankers Vow Action on Loan Discrimination,CH1. TRIB., Nov. 1,
1992, at CI (quoting Barbara Martin, vice president of GE Capital Mortgage Corporation).
211. Fuchs, supra note 46, at 485-86.
212. id.
213. John R. Emshwiller, Minority-OwnedBanks Seek Boostsfrom Big Rivals, WALL ST. J.,
Dec.
16, 1992, at BI; Anne C. Bryan et al.,
Bankers Await Clinton Regulatory Picks, Action Might Come on
Community Development Banks, 60 Banking Rep. (BNA) No. 3, at 86 (Jan. 18, 1993).
214. John D. Hawke, Out with CRA, in with Development Banks, AM. BANKER, Jan. 5, 1993, at
4.
215. Id.
216. Emshwiller, supra note 213, at BI.
217. Jim McTague, Panel Wary of President's Development Bank Concept, AM. BANKER, Jan.
28, 1993, at 2; House Banking Panel Seeks to Increase Community Development Without Funding, Wash.
Insider (BNA), Feb. 3, 1993.
218. Bryan et al., supra note 213, at 86.
219. Id.
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Financial institutions have a variety of strategies and approaches
available to them that meet CRA responsibilities and do not involve
significant documentation. The CRA allows institutions the flexibility to
design a program that is effective and suitable to the conditions of the
institution. Thus, developing a CRA plan acceptable to both the financial
institution and the target community can be feasible and even profitable for
both.
VI. CONCLUSION
The CRA has been analogized to the landmark Brown v. Board of
Education22 in that it establishes a broad social policy for banking:
financial institutions are given an affirmative obligation to serve lowerincome areas."
Government enforcement of such a sweeping policy is
almost impossible, short of coercion, without cooperation from the regulated
institutions. Furthermore, cooperation is definitely in the institution's best
interest because, in the wake of the Boston Fed study, public and govemmental scrutiny is likely to be focused on the banking industry and its
efforts in this area for some time to come.
Because the CRA is so broad and flexible, banks have the unique
opportunity to regulate themselves to a certain extent and thus minimize
their own regulatory constraints. They can design a CRA program to
conform to their own abilities and limitations. With a little creativity,
lenders can try to correct the discrimination problem in mortgage lending
while fulfilling their obligations under CRA as efficiently as possible.
by Mollee Bennett
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347 U.S. 483 (1954).
Art, supra note 15, at 1138-39.

