SUDDEN DEATH: THE SUPREME COURT OF TEXAS KILLS
MARY CARTER: Elbaor v. Smith, 845 S.W.2d 240 (Tex. 1992)
I. INTRODUCTION
Carole Smith was seriously injured in a single-vehicle automobile
accident on May 8, 1985.1 She was treated at Dallas/Fort Worth Medical
Center - Grand Prairie ("D/FW MC") by Dr. Abraham Syrquin, who
performed emergency surgery to close a wound resulting from a compound
fracture of her left ankle. Ms. Smith remained under the care of Dr.
Syrquin at D/FW MC for eight days until she was transferred to Arlington
Community Hospital ("ACH").3 At ACH, Ms. Smith was treated by
several physicians, including Dr. James Elbaor, an orthopedic surgeon.4 Dr.
Elbaor never performed surgery on Ms. Smith.5 At ACH, Dr. Joseph
Stephens performed two operations on the ankle wound.6 At some point
during her treatment, Ms. Smith developed an infection in her ankle. 7 On
June 3, Ms. Smith was transferred to Baylor University Medical Center and
received treatment from several orthopedic specialists over the next three
years, resulting in the eventual fusion of her ankle joint.8 Ms. Smith sued
D/FW MC; ACH; and Drs. Syrquin, Elbaor, and Stephens for medical
malpractice. 9 Prior to trial, Ms. Smith entered into Mary Carter' agreements with ACH, and Drs. Syrquin and Stephens." These agreements
required the settling defendants to remain parties at trial.1 2 According to
these agreements, Ms. Smith received $350,000 from Dr. Syrquin, $75,000
from ACH, and $10 from Dr. Stephens. 3 According to pay back provisions included in the agreements, the settling defendants, with the exception
of Dr. Stephens, would be reimbursed all or part of their settlement

1. Elbaor v. Smith, 845 S.W.2d 240, 241 (Tex. 1992).
2. Id. at 241-42.
3. Id. at 242.
4. Id. Other physicians who treated Ms. Smith included Dr. Joseph Stephens, a plastic surgeon,
and Dr. Bienvenido Gatmaitan, an infectious disease specialist. Id.
5. See id. at 246.
6. Id.
7. See id.
8. id. at 242.
9. Id. Ms. Smith also sued Dr. Bienvenido Gatmaitan. Id. Dr. Gatmaitan was later released
from the suit when both Ms. Smith and Dr. Elbaor nonsuited their claims against him. Id. at 242 & n.4.
The plaintiff, Ms. Smith, also dismissed D/FW MC. Id.at 242.
10. The term "Mary Carter" originated in a Florida case styled Booth v. Mary Carter Paint Co.,
202 So. 2d 8 (Fla. Dist. Ct. App. 1967).
11. 845 S.W.2d at 242.
12. Id.
13. Id.
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payments to Ms. Smith out of the recovery,
if any, that she obtained from
4
the non-settling defendant, Dr. Elbaor.1
By crossclaim, Dr. Elbaor asserted that he was entitled to contribution
from ACH, Dr. Syrquin, and Dr. Stephens if he was found liable to Ms.
Smith.1 5 Dr. Elbaor requested that the trial court hold the Mary Carter
agreements void as against public policy or, alternatively, prohibit the

settling defendants from participating in the lawsuit 1 6 Both of these
requests were denied.1 7 At trial, Ms. Smith proceeded against the original
defendants: ACH, and Drs. Elbaor, Syrquin, and Stephens."

The jury returned a verdict for Ms. Smith, and awarded her damages of
$2,253,237.07.19 The jury apportioned eighty-eight percent of the damages

to Dr. Elbaor and twelve percent of the damages to Dr. Syrquin.20 Thus,
the final judgment rendered against Dr. Elbaor totalled $1,872,848.62.1
The trial court's judgment was affirmed by the Fort Worth Court of
Appeals. 22 The Supreme Court of Texas reversed the holding of the
appellate court 23 and held Mary Carter agreements void as against public

14. Id.
15. Id. Dr. Elbaor also brought a cross claim against Dr. Gatmaitan, but he nonsuited Dr.
Gatmaitan after the plaintiff did so. See supra note 9.
16. 845 S.W.2d at 242.
17. Id.
18. Seeid.
19. id.
20. Id.
21. Id. at 243.
22. See id. at 240.
23. Id. at 241. It should be noted that the supreme court considered two issues on appeal The
first issue was whether the defendant was entitled to a jury question on contributory negligence. Id. The
second issue was whether the Mary Carter agreements should be void as against public policy. Id.
In considering the first issue, the court reviewed the legal sufficiency of the evidence presented at
trial. See id. at 243. The court stated that Rule 278 of the Texas Rules of Civil Procedure, which
requires that questions, instructions and definitions to the jury conform to the pleadings of the case and
the evidence offered at trial, "provides a substantive, non-discretionary directive to trial courts requiring
them to submit requested questions to the jury if the pleadings and any evidence supports them." Id.
The court reviewed the record in favor of the defendants and ignored all evidence to the contrary. Id.
It found that the record contained evidence that Ms. Smith refused antibiotics, which were "essential to
the maintainence of her ankle's health." d. at 244. The court determined that such evidence wan-anted
a question on contributory negligence. See id.
Ms. Smith argued that such evidence only raised the issue of her failure to mitigate damages. See
id. at 244-45. She relied on an earlier Supreme Court of Texas decision which stated that a trial court
erred in submitting a contributory negligence instruction for injuries sustained by a man who, after a
collision, was thrown from a van he was driving with the door open. See Kerby v. Abilene Christian
College, 503 S.W.2d 526, 528 (Tex. 1973). The court in Kerby held that the issue of any increase in
injuries to the man should have been submitted to the jury through an instruction of mitigation of
damages. See id. The court in Elbaor rejected Ms. Smith's reliance on Kerby because the two cases
were "fundamentally distinguishable'- 845 S.W.2d at 245. The Elbaor court stated that Ms. Smith had
a legal duty to cooperate with her doctor, whereas the plaintiff in Kerby had no such duty. See id.
Additionally, the court noted that the plaintiff's action in Kerby did not contribute to the accident that
caused his harm. See id. The court in Elbaor stated that "inthe present case, the 'accident' equates to
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policy. 24 The supreme court struck the portions of the settlements between
Ms. Smith and the settling defendants which wcre void, and remanded the

case to the trial court for further proceedings consistent with its opinion.2 5
II. STATE OF THE LAW PRIOR TO ELBAOR V. SMITH

Settlement agreements have traditionally been encouraged by Texas
courts as a matter of public policy.2 6 In order to implement this policy,
evidence of settlement offers or agreements is inadmissible at trial to prove
liability for, or the invalidity of, a legal claim. 27 However, settlement
offers or agreements are admissible to show the bias, prejudice or interest

of a witness or a party.28
The Mary Carter agreement is a type of settlement agreement that only
occurs in multi-party litigation. Such agreements provide that, in return for
a settlement payment to the plaintiff, a settling defendant is given a financial
stake in the plaintiff's cause of action.29 Two types of Mary Carter
agreements exist. A Mary Carter loan agreement is created when the
settling defendant agrees to pay the plaintiff cash in advance of trial and

obtains a refund dependent on the plaintiff's recovery against the remaining
defendants.3"

A Mary Carter guarantee agreement is created when the

settling defendant agrees by contract that the plaintiff will recover a

the medical problem complained of: Ms. Smith's infected ankle." Id. The court further noted that in
Kerby, there would have been an accident resulting in litigation regardless of whether the van door was
open or dosed. See id. In Elbaor, the court differentiated the two cases by stating that "there might
have been no infection, and thus no claim of medical malpractice, had Ms. Smith followed her doctor's
instructions." Id.
However, it should be recognized that a large, although undetermined portion of the plaintiff's
injuries in Kerby were a result of his own truck landing on him when he was thrown out. See 503
S.W.2d at 527. In Kerby, the court stated that experts in the case "confessed an inability to determine
what injuries would have been suffered had the door been closed." Id. at 529. These facts hardly
indicate a certainty that litigation would have followed the accident had the plaintiff in Kerby driven with
the van door closed.
By refusing to apply Kerby to the facts in Elbaor,the court seems to have carved out an exception
that demands an instruction for contributory negligence in cases involving a doctor-patient relationship.
By realizing a patient's legal duty to cooperate with medical instructions in instances where refusal might
cause the "accident" ("injury") complained of, the court has increased the burden that plaintiffs must
carry to recover full damages in medical malpractice cases. According to the court in Elbaor,the trial
court's failure to submit a question on contributory negligence constituted reversible error. See 845
S.W.2d at 243.
24. 845 S.W.2d at 250.
25. Id. at 251-52.
26. McGuire v. Commercial Union Ins. Co., 431 S.W.2d 347, 352 (Tex. 1968).
27. Id.; see also TEX. R. CIV. EVID. 408.
28. TEx. R. Crv. EviD. 408.
29. Bristol-Myers Co. v. Gonzales, 561 S.W.2d 801, 805 (Tex. 1978).
30. For an example of a loan agreement, see the agreement in Elbaor v. Smith, 845 S.W.2d 240,
246 nn.9-10 (Tex. 1992).
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minimum amount regardless of the determination of fault made by the
jury.3 The settling defendant obtains a credit refund against the contractu-

al amount dependent on the plaintiff's recovery against the remaining
defendants.3 2 A discrepancy exists in Texas with these type of agreements
in that the courts have differed in their definitions of the requisite elements

of a Mary Carter agreement.
A. Defining the Mary CarterAgreement

The elements that constitute a Mary Carter agreement were not
specifically defined in Texas before Elbaor v. Smith. 3 However, the
elements had been discussed by the Supreme Court of Texas in other cases.

Mary Carter agreements necessarily contain a clause which provides that the
settling defendant retains a financial interest in the plaintiff's recovery?4
In some cases, the supreme court has determined that the existence of the

financial interest element is determinative that an agreement constitutes a
Mary Carter agreement.35 At other times, however, Texas courts have
found that an additional requirement, that the defendant remain a party at

trial, is necessary to constitute a Mary Carter agreement.36 Other elements,
such as a clause within the agreement requiring that the settling parties keep
the existence of the settlement a secret, have been determined necessary to
consitute a Mary Carter agreement in other jurisdictions,37 but Texas has
never required such secrecy. Texas courts have recognized that the
existence of these agreements can create problems, but have still tolerated

them.

31. For an example of a Mary Carter guarantee agreement, see Scurlock Oil Co. v. Smithwick,
724 S.W.2d 1, 3 (Tex. 1986).
32. Id.
33. 845 S.W.2d 240, 247 (Tex. 1992).
34. Miller v. Bock Laundry Mach. Co., 568 S.W.2d 648, 652 (Tex. 1977) (holding that if the
settling defendant did not retain a financial interest in the plaintiff's recovery, the agreement was not a
Mary Carter agreement).
35. Bristol-Myers Co. v. Gonzales, 561 S.W.2d 801, 805 (Tex. 1978). In Bristol-Myers Co., the
plaintiff and settling defendant asked the court to distinguish the agreement between the parties from a
Mary Carter agreement because the settling defendant only remained at trial due to a claim for indemnity
and contribution by another defendant. The agreement did not require the defendant's presence. The
court refused to make this distinction. Id.; see Clayton v. Volkswagenwerk, A.G., 606 S.W.2d 15, 17
(Tex. Civ. App.-Houston [Ist Dist.] 1980, writ ref'd n.r.e.); Lubbock Mfg. Co. v. Perez, 591 S.W.2d
907, 919 (Tex. Civ. App.-Waco 1979, writ dism'd by agr.).
36. General Motors Corp. v. Simmons, 558 S.W.2d 855, 858 (rex. 1977), overruled on other
grounds by Duncan v. Cessna Aircraft Co., 665 S.W.2d 414 (Tex. 1984); Slusher v. Ospital, 777 P.2d
437, 440 (Utah 1989).
37. See Ward v. Ochoa, 284 So. 2d 385, 387 (Fla. 1973).
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B. Problems Recognized With Mary Carter Agreements
In settling a claim for an agreed amount, and by allowing the defendant
a financial stake in the plaintiff's outcome at trial, both parties who enter
into Mary Carter agreements receive a benefit. The plaintiff is assured a
minimum recovery, and the settling defendant sets a maximum limit to his
own liability, as well as a potential refund of his settlement amount if the
plaintiff obtains a specified judgment. However, this removal of uncertainty
for the settling parties has had an effect on the trial process which has been
heavily criticized by the courts.
In General Motors Corp. v. Simmons," the Supreme Court of Texas,
citing the Illinois Supreme Court, wrote that "the use of loan [Mary Carter]
agreements tends to undermine the adversary nature and integrity of the
proceedings against the remaining defendant." 39 Quoting the Supreme
Court of Florida, the GeneralMotors court continued to explain the harmful
effects such agreements could have on the trial process: "By painting a
gruesome testimonial picture of the other defendant's misconduct, or, in
some cases, by admissions against himself [the settling defendant] and the
other defendants, he [the settling defendant] could diminish or eliminate his
own liability by use of the secret 'Mary Carter Agreement"' 4 General
Motors is only one instance in which Texas courts have characterized Mary
Carter agreements disfavorably.
In Scurlock Oil Co. v. Smithwick,4' the Supreme Court of Texas again
discussed the problems associated with Mary Carter agreements. 42 By
noting that Mary Carter agreements have "obvious prejudicial effects on a
non-settling defendant, ' 43 the court described the effect that such agreements have on the alignment of parties at trial: "Such a settlement means
the plaintiff and the settling defendant inevitably gang up on the non-settling
defendant and jointly point the finger of liability. The settling defendant
likewise argues for high damages, something usually foreign to defendants'
advocacy.""4 The court concluded that "a jury verdict in those situations
[in which Mary Carter agreements are present] is one having the potential
of being obtained without full and fair litigation." 45 The majority stated

38. 558 S.W.2d 855 (Tex. 1977), overruled on other grounds by Duncan v. Cessna Aircraft Co.,
665 S.W.2d 414 (Tex. 1984).
39. Id. at 858 (citing Reese v. Chicago, B & Q R.R. Co., 303 N.E.2d 382, 387 (Ill. 1973)).
40. 558 S.W.2d at 858 (citing 284 So. 2d at 387). Note that Florida has recognized secrecy as
an element of a Mary Carter agreement. See 284 So. 2d at 387.
41. 724 S.W.2d I (Tex. 1986).
42. Id. at 7.
43. Id.
44. Id.
45. Id. In Scurlock, the subject of the litigation was an automobile accident that occurred on the
shoulder of a road. Id. at 2. Two lawsuits resulted in two different jurisdictions, but the defendants
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further that Mary Carter agreements can potentially skew a nonsettling
defendant's liability, 46 and can likely affect the quality of a trial and cause

a different result.' 7 In his concurring opinion, Justice Spears, joined by
Justice Gonzales, called for a total prohibition of Mary Carter agreements.48
Justice Spears also outlined some of the negative effects of these agreements4 9 including promoting rather than discouraging litigation s5 and
providing the settling parties with procedural advantages not available to the

nonsettling defendant.51
C. Past Rationalefor Tolerating Mary CarterAgreements
Although Texas courts have made few positive references to Mary
Carter agreements, prior to Elbaor in 1992, the courts accepted the existence
of Mary Carter agreements for public policy reasons. In McGuire v.
Commercial Union Insurance Co., 52 the Supreme Court of Texas stated
that public policy favored the settlement of lawsuits and, in order to promote

such settlements, evidence of agreements between some parties in a multiparty suit should be excluded from the jury.53 This settlement-favoring
policy has been applied to the realm of the Mary Carter agreement. 5" In
were identical, as were the facts. Id.Scurlock, a defendant, entered into a Mary Carter agreement with
the plaintiff in the first trial. Id. At the first trial, the jury returned a verdict for the plaintiff, and
determined that Scurlock was 10% at fault, and Missouri-Pacific, the other defendant, was 90% at fault.
Id. at 3. Missouri-Pacific entered into a Mary Carter agreement with the plaintiff in the second trial.
Id. In the second trial arising fron the accident, the jury returned a verdict for plaintiff and determined
that Scurlock was 100% at fault. Id. at 4. The Supreme Court of Texas cited this discrepancy as an
indication of the effects of Mary Carter agreements on the trial process: "How else can it be explained
that the Dove [first] jury found Missouri-Pacific 90% at fault and the Smithwick [second] jurors found
Scurlock 100% at fault?" I. at 7.
46. Id. at 7.
47. Id.
48. Id. at 8. (Spears, J., concurring). Justice Spears stated that he was "ready to hold Mary
Carter agreements void as against public policy." Id. Justice Spears pointed out that these agreements
had been prohibited at common law as maintenance and champerty. Id. Justice Spears also noted that
these agreements were inimical to the adversary system, and that they failed to promote settlement. Id.
Justice Gonzales, who concurred with Justice Spears in Scurlock, used these same arguments while
writing the majority opinion in Elbaor v. Smith, 845 S.W.2d 240, 249 (Tex. 1992).
49. 724 S.W.2d at 8-9.
50. Id. Justice Spears stated that these agreements are only partial settlements, and that the
plaintiff still retains a lawsuit against the nonsettling defendants. Id. at 8. He also noted that typical
Mary Carter agreements require that the settling defendant participate at trial, and approve settlement
offers with the remaining defendants. Id. Under these circumstances, a settling defendant will only agree
to a settlement offer from a nonsettling defendant which is large enough to provide him a refund of his
original settlement amotmL See id. He has nothing to lose by trying the case.
51. Id. at 9. Justice Spears included in these advantages the plaintiffs ability to lead friendly
settling defendant witness on cross-examination, and the settling defendant's ability to reciprocate. Id.
52. 431 S.W.2d 347 (Tex. 1968).
53. See id at 352.
54. See 724 S.W.2d at 4; General Motors Corp. v. Simmons, 558 S.W.2d 855, 857 (Tex. 1977),
overruled on other grounds by Duncan v. Cessna Aircraft Co., 665 S.W.2d 414 (Tex. 1984); Stein v.
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Stein v. American Residential Management, Inc.,55 the Houston Court of
Appeals for the Fourteenth District, recognizing the validity of a Mary
Carter agreement, stated that "one clear theme throughout Texas law is that
settlement is preferred to litigation." 56
Similarly, the application of settlement-favoring policy to the realm of
Mary Carter agreements has been used by the Supreme Court of Texas. In
Scurlock Oil Co. v. Smithwick,57 the Supreme Court of Texas weighed the
public policy of encouraging settlement against the prejudicial effects of
Mary Carter agreements." The supreme court stated that notwithstanding
the adverse effects of such agreements, the existence of Mary Carter
agreements was tolerated in Texas for public policy reasons.59 Since the
supreme court's ruling for the validity of the agreements, lower Texas courts
have attempted to find a way to reduce the harm caused by Mary Carter
agreements.
D. Texas Courts Have Allowed Limited Admissibility To Combat the
Adverse Effects of Mary CarterAgreements
One way Texas courts have attempted to circumvent the harmful effects
of Mary Carter agreements is by carving out an exception to the traditional
rule of the inadmissibility of settlement agreements and holding that portions
of Mary Carter agreements at trial were admissible. 60 The Supreme Court
of Texas first ruled on the admissibility of such agreements in General
Motors Corp. v. Simmons.6 ' In Simmons, the plaintiff, who was injured in
a car accident, sued General Motors, as well as the driver of the truck that
collided with him, Johnston, and Johnston's employer, Feld Trucking
Company ("Feld"). 62 Prior to trial, Simmons entered into Mary Carter
agreements with Feld and Johnston. 63 The trial court refused to permit
disclosure of these agreements to the jury during the subsequent trial against
American Residential Management, Inc., 781 S.W.2d 385, 388 (Tex. App.-Houston [14th DisL] 1989).
writ denied per curiara, 783 S.W.2d 1 (Tex. 1990); Lubbock Mfg. Co. v. Perez, 591 S.W.2d 907, 919
(rex. Civ. App.-Waco, 1979, writ dism'd by agr.).
55. 781 S.W.2d 385 (Tex. App.-Houston [14th Dist.] 1989, writ denied).
56. Id. at 388.
57. 724 S.W.2d 1 (Tex. 1986).
58. See id. at 7.
59. See id. The court in Scurlock ruled on the issue of the admissibility of a Mary Carter
agreement from a previous trial between similar parties. See id. at 2. The issue of the validity of such
agreements was not brought up on appeal.
60. See General Motors Corp. v. Simmons, 558 S.W.2d 855, 858-59 (rex. 1977), overruled on
other grounds by Duncan v. Cessna Aircraft Co., 665 S.W.2d 414 (rex. 1984).
61. 558 S.W.2d 855 (Tex. 1977).
62. Id. at 856.
63. Id. at 857. The agreement provided that Simmons would not sue Feld and Johnston, and that
Simmons would pay Feld 50% of each dollar he received from General Motors until Feld recovered his
$200,000 settlement with Simmons. Id.
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General Motors.' On appeal, the Supreme Court of Texas determined that
the refusal to admit the agreement into evidence was reversible error.6 5
The court held that because the settlement agreement granted Feld a
financial stake in the outcome of the litigation, it was a proper subject of
disclosure by direct evidence on cross-examination.66 This ruling comported with Rule 408 of the Texas Rules of Evidence,' which provides that
evidence of settlement or offers to settle is admissible to prove bias,
prejudice, or the interest of a witness or a party. The Simmons court,
however, did not define the extent of the admissibility of the agreement.68
After the Supreme Court of Texas adopted the rule that Mary Carter
agreements were admissible at trial, 69 Texas courts began to define the
extent to which these agreements were admissible. Since Simmons, Texas
courts have interpreted the admissibility of these agreements rather narrowly
and only allowed introduction of these agreements for the purpose of
impeaching witnesses.70 In considering whether Mary Carter agreements
are admissible at parts of the triol other than during testimony or impeachment of witnesses, the Supreme Court of Texas prohibited disclosure of
Mary Carter agreements during voir dire. 71 However, if such disclosure is
made by a settling defendant or the plaintiff, the error is considered
harmless. 2 When a Mary Carter agreement was deemed admissible, the
settlement amount and self-serving recitations contained in the settlement73
agreement were deleted before the settlement was published to the jury.
The portions to be submitted to the jury were still subject to hearsay
objections, as well as objections that they were merely prejudicial, or were
intended to determine issues of liability in the case. 74

64. Id.
65. See id.
66. Id.
67. TEx. R. CIv. EVID. 408.
68. See generally General Motors Corp. v. Simmons, 558 S.W.2d 855 (Tex. 1977).
69. See id. at 857.
70. See Scurlock Oil Co. v Smithwick, 724 S.W.2d 1, 4 (Tex. 1986) (holding that impeachment
is the proper method by which relevant portions of "Mary Carter" agreements may be brought to the
jury's attention); Bristol-Myers Co. v. Gonzales, 561 S.W.2d 801, 805 (Tex. 1978) (stating that
"evidence of the settlement agreement... was properly offered... for the purpose of showing bias or
credibility").

71. See 724 S.W.2d at 4.
72. See id.
73. See Brown v. Gonzales, 653 S.W.2d 854, 863-64 (Tex. App.-San Antonio 1983, no writ)
(discussing settlement agreement containing recitations that the settling defendant was not at fault for the
accident that was the subject of the litigation).
74. See id. at 864.
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E. Remedial Measures Taken by Trial Courts to Combat Adverse Effects
of Mary CarterAgreements
In addition to allowing limited admissibility to combat adverse effects
of Mary Carter agreements at trial, Texas courts have recognized the need
for the trial judge to implement remedial measures. In Scurlock, Justice
Spears, in his concurring opinion, set forth four examples of remedial
measures intended to lessen the risk of harm that Mary Carter agreements
might cause at trial. 75 First, Mary Carter agreements should be disclosed
to the trial court so that the judge can fairly align the parties.76 Second,
the judge should equalize peremptory jury strikes between the newly-aligned
parties. 77 Third, the trial judge should reorder proceedings so that friendly
parties cannot lead each other on cross-examination. 78
Finally, the
agreements should be sufficiently delineated to the jury so that it can better
understand the relationship between the parties. 7
In Stein v. American Residential Management, Inc.,80 the Houston
Court of Appeals for the Fourteenth District affirmed the actions of a trial
judge who followed the remedial measure advocated by Justice Spears in
Scurlock.81 In Stein, the appellate court stated its reasons for upholding the
measures: "It is clear ... that courts must keep a short leash on Mary
Carter agreements' potential for wreaking havoc on the civil justice
system."
The recognition by Texas courts that measures needed to be
taken to combat the effects of Mary Carter agreements was apparent. The
questionable effectiveness of these measures was an issue resolved by the
Supreme Court of Texas in Elbaor v. Smith. 3

III. ELBAOR V. SMITH: THE HOLDING AND ITS EFFECTS
Carole Smith was seriously injured in a single-vehicle automobile
accident on May 8, 1985." She was treated at Dallas/Fort Worth Medical
Center - Grand Prairie ("D/FW MC") by Dr. Abraham Syrquin, who

75.
76.
77.
78.
79.
80.
S.W.2d I
81.
82.
83.
84.

See 724 S.W.2d at 9-10. (Spears, J., concurring).
See id. (Spears, J.,
concurring).
See id. at 10 (Spears, J.,
concurring).
See id. (Spears, J., concurring).
See id. (Spears, J., concurring).
781 S.W.2d 385 (Tex. App.-Houston [14th Dist.] 1989), writ denied per curiam, 703
(Tex. 1990)).
See id. at 386, 389.
Id. at 389.
845 S.W.2d 240 (Tex. 1992).
Id. at 241.
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performed emergency surgery to close a wound resulting from a compound
fracture of her left ankle.8 5 Ms. Smith remained under the care of Dr.
Syrquin at D/FW MC for eight days until she was transferred to Arlington
Community Hospital ("ACH").86 At ACH, Ms. Smith was treated by
several physicians, including Dr. James Elbaor, an orthopedic surgeon.87
Dr. Elbaor never performed surgery on Ms. Smith. 8 At ACH, Ms. Smith
was also treated by Dr. Joseph Stephens, who performed two operations on
her ankle wound.8 9 At some point during her treatment, Ms. Smith
developed an infection in her ankle.90 On June 3, Ms. Smith was transferred to Baylor University Medical Center and received treatment from
several orthopedic specialists over the next three years, resulting in the
eventual fusion of her ankle joint.9' Ms. Smith sued D/FW MC, ACH, and
Drs. Syrquin, Elbaor, and Stephens for medical malpractice.92 Prior to
trial, Ms. Smith entered into Mary Carter" agreements with ACH, Dr.
Syrquin, and Dr. Stephens.94 These agreements required the settling
defendants to participate at trial. 95 In settlement of her claims, Ms. Smith
received $350,000 from Dr. Syrquin, $75,000 from ACH, and $10 from Dr.
Stephens.96 According to payback provisions in the agreements, the
settling defendants, with the exception of Dr. Stephens, would be reimbursed
all or part of their settlement payments to Ms. Smith out of the recovery, if
97
any, that she obtained from the non-settling defendant, Dr. Elbaor.
By crossclaim, Dr. Elbaor asserted that he was entitled to contribution
from ACH, and Drs. Syrquin and Stephens if he was found liable to Ms.
Smith.98 Dr. Elbaor also requested that the trial court hold the Mary Carter
agreements void as against public policy, or, alternatively, prohibit the
settling defendants from participating at trial. 99 Both of these requesfs

85.
86.
87.
88.

Id. at 241-42.
Id. at 242.
Id.
See i at 246.

89.

Id.

90. See id.
91. Id. at 24292. Id. Dr. Gatmaitan was later released from the suit when both Ms. Smith and Dr. Elbaor
nonsuited their claims against him. Id. at 242 & n.4. The plaintiff, Ms. Smith, also dismissed D/FW
MC. Id. at 242.
93. See Booth v. Mary Carter Paint Co., 202 So. 2d 8 (Fla. Dist. Ct. App. 1967).
94. 845 S.W.2d at 242.
95. Id.
96. Id.
97. id.
98. Id. Dr. Elbaor also brought a cross claim against Dr. Gatmaitan, but he nonsuited Dr.
Gatmaitan after the plaintiff did so. See supra note 92.
99. 845 S.W.2d at 242.
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were denied.'0° At trial, Ms. Smith proceeded against defendants ACH,
and Drs. Elbaor, Syrquin, and Stephens.1 01
The jury returned a verdict for Ms. Smith, and awarded her damages of
$2,253,237.07.' 02 The jury apportioned eighty-eight percent of the
damages to Dr. Elbaor, and twelve percent of the damages to Dr. Syrquin.'0 3 Thus, the final judgment rendered against Dr. Elbaor totalled
$1,872,848.62.'04
This judgment was affirmed by the Fort Worth Court of Appeals. 0 5
The Supreme Court of Texas reversed the holding of the appellate court'06
and held Mary Carter agreements void as against public policy."1 7 The
supreme court struck the portions of the settlement agreements between Ms.
Smith and the settling defendants which were void, and remanded the case
to the trial court for further proceedings consistent with its opinion.108
A. The Supreme Court of Texas Defines The Mary CarterAgreement: A
CriticalAnalysis
In Elbaor, the Supreme Court of Texas reconciled its conflicting
definitions of Mary Carter agreements, t 9 and clearly stated the requisite
elements for a Mary Carter agreement." 0 The court explained that "[a]
Mary Carter agreement exists when the settling defendant retains a financial
stake in the plaintiff's recovery and remains a party at the trial of the
case."" '
The court noted that the agreement did not necessarily have to
require the settling defendant's presence at trial; the court stated that the
participation requirement could be satisfied merely by the settling defendant's presence at trial, regardless of the agreement's provisions.' 12 Thus,
"[a] Mary Carter agreement exists . . . when the plaintiff enters into a
settlement agreement with one defendant and goes to trial against the
remaining defendant(s)."'" 3

100.
101.
102.
103.
104.
105.
106.
107.
108.
109.

Id.
See id.
Id.
Id.
Id. at 243.
See id. at 240.
845 S.W.2d at 241.
Id.at 250.
Id. at 251-52.
See id. at 247. Compare supra note 36 and accompanying text with note 37 and

accompanying text.
110. See 845 S.W.2d at 247.
11.
Id.
112. See id. at 247 n.14.

113.

Id.
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The court's definition of a Mary Carter agreement provides two practical
factors. First, parties may still agree to settle their cases by way of
agreements that provide the plaintiff a minimum recovery which may be
recovered by the settling defendant through a sufficiently high award of
damages at trial. Second, if parties enter into such an agreement, the
settling defendant will not be allowed to participate at trial, and thus
"skew" the adversary process." 4 The Elbaor court preserved the ability
of the parties to contract, yet preserved an opportunity whereby a plaintiff
in need of financial support to litigate can obtain this support through an
agreement with a settling defendant.
The Elbaor court also gave a clear warning to attorneys that "gentleman's agreements" between plaintiff and defense lawyers that provide that
settling defendants and their witnesses will be "friendly" at trial will not be
tolerated.' 5 The court stated that pursuant to the Texas Disciplinary Rules
of Professional Conduct," 6 a lawyer has an ethical duty to refrain from
paying or offering to pay witnesses, and from making a settlement
117
contingent on the testimony of a witness who is also a settling party.
The court failed to clarify one situation that may arise if the plaintiff and
defendant execute a settlement agreement after the parties have rested at
trial, but before the verdict is returned. Such a settlement could thus
provide a financial stake in the plaintiffs claim for the settling defendant.
The parties could have informally agreed to such a settlement prior to trial,
and finalized the details of the settlement during the trial. After the close
of the evidence, it would be too late to admit such an agreement into
evidence or bring the agreement to the jury's attention. Damage would
already be done to the nonsettling defendant if the settling defendant tried
the case with knowledge of the impending settlement, and the effect it may
have on his recovery. However, if the two elements delineated by the court
in Elbaor are strictly construed, any agreement entered into at this point
would be void."' As noted earlier, the agreement does not have to
specifically provide that the settling defendant be present at trial. 19 The
settling defendant's mere presence at trial will satisfy the participation
element, and the agreement will thus constitute a Mary Carter agree20
ment.

114. See Scurlock Oil Co. v. Smithwick, 724 S.W.2d 1, 7 (Tex. 1986).
115. See 845 S.W.2d at 247 n.14.
116. TEx. DiscIPtI.ARY R. PROF. CONDUCT 3.04(b) (1989), reprinted in TEx. GOV'T CODE
ANN., tit. 2, subtit. G app. (Vernon Supp. 1993) (STATE BAR RULES art. X, § 9).
117. 845 S.W.2d at 247 n.14, see also Tom L. Scott, Inc. v. Mcllhany, 798 S.W.2d 556, 560
(Tex. 1990) (holding that settlement contingent on experts not testifying was violative of public policy
and discovery rules and thus void).
118.

See id. at 247.

119. Id. at 247 n.14.
120. Id.
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One may argue that the definition of Mary Carter agreements given by
the Supreme Court of Texas in Elbaorpreserves an additional safeguard to
stave off abuse of the litigation process. A defendant who has entered into
an agreement that grants him a financial stake in his former opponent's
success at trial may still be tempted to be as "friendly" as possible to the
plaintiff during trial, epecially while testifying. However, evidence of the
defendant's settlement with the plaintiff should still be admissible to show
his interest in the proceedings because the Elbaor opinion does not remove
the application of Simmons to these facts. 12 1 In Simmons, the Supreme
Court of Texas defined a Mary Carter agreement as an agreement whereby
122
the settling defendant retains a financial stake in the plaintiff's recovery.
The Simmons court, however, did not specifically require the settling
defendant's presence at trial. 23 As a result, the settlement agreement
made the subject of appeal in Simmons would not be considered a Mary
Carter agreement under the Elbaor definition of a Mary Carter agreement.
Arguably, the admissibility of settlement agreements to show a witness' bias
as discussed in Simmons is still available after Elbaor. The Simmons court
held that "financial interests of parties and witnesses in the success of a
party is a proper subject of disclosure by direct evidence or cross-examination. " 4 Such permissible disclosures may further discourage parties from
entering into agreements which provide the settling defendant a financial
stake in the plaintiff's recovery.
B. The Supreme Court of Texas Outlaws Mary Carter Agreements for
Public Policy Reasons
In Elbaor,the Supreme Court of Texas declared Mary Carter agreements
"void as violative of sound public policy.' ' 21 In making this determina26
tion, the court analyzed these agreements with a two-tiered approach.
The court first discussed whether Mary Carter agreements, in fact, promote

121. See TEX. R. Civ. EVID. 408.
122. See General Motors Corp. v. Simmons, 558 S.W.2d 855, 857-58 ([ex. 1977), overruled on
other grounds by Duncan v. Cessna Aircraft Co., 665 S.W.2d 414 (Tex. 1984).
123. See id.
124. See id.
125. Elbaor v. Smith, 845 S.W.2d 240, 250 (Tex. 1992). Texas is now the third state, behind
Nevada and Wiscnsin, to outlaw Mary Carter agreements.
In Lum v. Stinnett, 488 P.2d 347 (Nev. 1971), the Supreme Court of Nevada held these agreements
void as against law and public policy. id. at 351. The court, in addressing the effectiveness of admitting
the Mary Carter agreement into evidence at trial in preventing harm to the nonsettling defendant,
determined that remedial measures were inadequate to protect a nonsettling defendant at trial. Id. at 352.
The court stated, "if his [the nonsettling defendant's] hands were tied, it matters little that he could see
the blow coming." Id.; see also Trampe v. Wisconsin Tel. Co., 252 N.W. 675 (Wis. 1934).
126. See 845 S.W.2d at 248-49.
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settlement. 27 The court then determined whether the limited admissibility
of such agreements, as well as remedial measures taken by the court to
combat their detrimental effects, were effective in preventing harm to the
trial process. 2
The court, in making its first tier analysis, noted the past reason for
tolerating Mary Carter agreements and professed the most fundamental,
sensible, and convincing argument in favor of voiding Mary Carter
agreements for public policy reasons: they were first recognized because
they promoted settlement, but they have not done so.'29 The court noted
that these agreements instead provide a "tremendous incentive" for the
settling defendant to help the plaintiff obtain a sizable judgment against a
nonsettling defendant. 3 The court gave equal weight to the fact that
these agreements often contain clauses that grant the settling defendant veto
power over any settlement offer the plaintiff receives from the remaining
defendants.13 ' As a result, the court stated that Mary Carter agreements
"frequently make litigation inevitable."'132 The above arguments effectively delineate the somewhat ironic evolution of these agreements from
their original function of encouraging settlement.
Having determined that such agreements do not promote settlement, the
court discussed whether admission of the agreements at trial coupled with
remedial measures taken by judges would adequately offset the harmful
effects of Mary Carter agreements. 33 The court presented its arguments
in light of the effect the Mary Carter agreements had on the trial in
Elbaorl
At trial, the judge applied the guidelines provided in the Scurlock
concurrence in an attempt to monitor the lawsuit. 35 The court noted that
Dr. Elbaor, the nonsettling defendant, observed, but never participated in the
operations on Ms. Smith's ankle. 36 Furthermore, testimony at trial
revealed that the settling defendant, Dr. Syrquin, committed malpractice in
his treatment of the plaintiff's ankle by closing the wound too soon, as well
as the fact that, in all probability, the infection of which Ms. Smith

127. See id. at 248.
128. See id at 249.
129. See id4
at 248. But see Scurlock Oil Co. v. Smithwick, 724 S.W.2d 1, 7 (Tex. 1986) (stating
that public policy reasons of encouraging settlement outweigh the adverse effects of Maly Carter
agreements).
130. 845 S.W.2d at 247.
131. Id. at 248.
132. Id.
133. See ii.at 248-49.
134. See id. at 250.
135. Id. at 249. The court reiterated the remedial measure suggested in the Scurlock concurrence:
equalizing peremptory strikes, reordering the proceedings, thouroughly disclosing the true alignment of
the parties, and disclosing the agreement's substance. Id. at 250.
136. Id. at 246.
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complained had already permanently damaged her ankle before she was
treated by Dr. Elbaor 1 37 All of these facts suggest that the nonsettling
defendant, Dr. Elbaor, had little contact with the plaintiff, and seemingly
was not largely responsible for Ms. Smith's damages.
The comparison between these facts, and the jury verdict in favor of the
plaintiff that held Dr. Elbaor eighty-eight percent at fault and Dr. Syrquin
twelve percent at fault 38 indicated to the court that the limited admission
of the agreement at trial and judicial remedial measures were insufficient to
ensure a fair trial.13 9 However, the court also considered specific conduct
of the attorneys representing the settling parties at trial, which was indicative
of the type of behavior that strains the trial process when Mary Carter
agreements are involved:
During the trial, the settling defendants' attorney, who sat at the table
with Dr. Elbaor's attorney's, vigorously assisted Ms. Smith in pointing the
finger of culpability at Dr. Elbaor. This created some odd conflicts of
interest and some questionable representations of fact. For example,
although Ms. Smith's own experts testified that Dr. Syrquin committed
malpractice, her attorney stated during voir dire and in her opening
statement that Dr. Syrquin's conduct was "heroic" and that Dr. Elbaor's
negligence caused Ms. Smith's damages. And during her closing
argument, Ms. Smith's attorney urged the jury to find that Dr. Syrquin
had not caused Ms. Smith's damages. This is hardly the kind of
statement expected from a plaintiffs lawyer regarding a named defendant.
ACH and Drs. Syrquin and Stephens had remained defendants of record,
but their attorneys asserted during voir dire that Ms. Smith's damages
were "devastating," "astoundingly high," and "astronomical."
Furthermore, on cross examination they elicited testimony from Ms. Smith
favorable to her and requested recovery for pain and mental anguish. The
settling defendants' attorneys also abandoned their pleadings on Ms.
Smith's contributory negligence, argued that Ms. Smith should be awarded
all of her alleged damages, and urged that Dr. Elbaor was 100 percent
liable.' 4

137. Id.
138. Id. at 242.
139. See id. 249-50.
140. Id. at 246; see also Degen v. Beyman, 200 N.W.2d 134 (S. D. 1973). Degen was a personal
injury case wherein the attorney representing a defendant who had settled with the plaintiff in a Mary
Carter agreement addressed the jury as follows:
I have no doubt, ladies and gentlemen, that in this case you're going to give Billy Degen
a verdict and believe me, in this argument and particularly in a case like this, I think the
attorneys have a real responsibility to be candid with the jury, and I'm trying to be with you
because this is a very serious case.
There isn't any doubt in my mind but what you're going to give Billy Degen a verdict.
There isn't any doubt in my mind that it's going to be a substantial one.
Id. at 139. These remarks to the jury seem incurably prejudicial, especially when they are uttered by the
settling defendant, who is perceived by the jury to be on the same side of the case as the nonsettling
defendants.

1242

TEXAS TECH LAW REVIEW

[Vol. 24:1227

Considering these facts, the court stated that "Ir]emedial measures
cannot overcome nor sufficiently alleviate the malignant effects that Mary
Carter agreements inflict upon our adversarial system.' ' 41 The court
further explained that such agreements are not justified by any persuasive
public policy, and that they constitute "an unwise and champertous device
that has failed to achieve its intended purpose.' ' 142 In light of the overwhelming amount of critical commentary on Mary Carter agreements, 43
as well as the seemingly lopsided outcome in the case at bar and numerous
others,' the Supreme Court of Texas made its decision to void Mary
Carter agreements as a matter of public policy. Whether the court's decision
solved the problems associated with these agreements is another question.
C. Is the Problem Solved?
In Elbaor,the Supreme Court of Texas determined that a Mary Carter
agreement exists when: 1) the settling defendant retains a financial stake
in the plaintiff's recovery; and 2) a settling defendant remains a party at
trial."45 The court outlawed Mary Carter agreements because
they fail to
47
promote settlement,' 46 and they "skew" the trial process.
Given the supreme court's two-pronged definition of Mary Carter
agreements, the court failed to rule as strongly as it could have in order to
ensure that that its ruling would promote settlement to the greatest possible
extent. The court in Elbaor attributed the fact that Mary Carter agreements
often encourage litigation to the veto power frequently granted to the settling
defendant in these agreements.' 48 This veto power allows the settling
defendant to determine whether the plaintiff
may accept a settlement offer
49
from one of the remaining defendants.
After Elbaor, a settling defendant may still retain a financial stake in
a plaintiff's claim, and may still contract for the right to veto any settlement
offer the plaintiff receives from other defendants. This development is
contrary to the court's stated public policy of encouraging settlement.150
A settling defendant who has acquired a financial stake in a plaintiff's
lawsuit, yet has already limited his own liability, has little motivation to
allow the plaintiff to settle with remaining defendants. This is especially

141.
142.
143.
144.
145.
146.
147.
148.
149.
150.

845 S.W.2d at 249.
Id. (citing Lur v. Stinnett, 488 P.2d 347, 351 (Nev. 1971)).
See id. at 248 n.17.
See id at 249.
Id. at 247.
See id. at 248.
See id. at 250.
Id. at 248.
Id.
See McGuire v. Commercial Union Ins. Co., 431 S.W.2d 347, 352 (Tex. 1968).
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true in light of the fact that, according to the Elbaor court's definition of a
Mary Carter agreement,' the settling defendant could not remain a party
at trial, and would thus have an additional benefit of avoiding the attorney's
fees ordinarily incurred at trial.
T,o solve this prospective problem, the court in Elbaor could have
defined a Mary Carter agreement in one of two ways. The court could have
retained the definition of a Mary Carter agreement that it espoused in
Elbaor,152 yet additionally held any agreement void that grants a settling
defendant veto power over a plaintiff's ability to settle the remainder of his
cause of action (voiding veto power definition). In the alternative, the court
could have simply defined a Mary Carter agreement as any agreement
whereby a settling defendant retains a financial stake in the plaintiff's
recovery (simple financial stake definition). Although both definitions
would probably be effective in reducing harm caused by these agreements,
the second proposed definition seems preferable.
With the voiding veto power definition, which retains the court's
definition of Mary Carter agreements found in Elbaor5 3 and additionally
voids a settling defendant's veto power, the encouragement of settlements
for public policy reasons"" would continue unhindered, and might even
be improved. The settling defendant would have no power to inhibit the
plaintiff from accepting a settlement offer, and would also be absent from
trial; thus, two benefits are obtained. First, the plaintiff could make an
objective determination of the validity of any remaining defendant's offer
to settle. Second, the possibility that the settling defendant's attorneys could
"skew" the trial process is limited by their absence from trial. Such
influence would also be curtailed by the admissibility of the agreement to
show the interest of the witnesses and parties at trial. 55
In fact, the voiding veto power definition of a Mary Carter agreement
might force settlement. Although a nonsettling defendant would not be
concerned about the harmful presence of the settling defendant at trial, a
non-settling defendant may be concerned about the effect that a financially
interested party (the settling defendant), who may have earlier been privy to
information harmful to the defense's case or strategic considerations, might
have on the discovery process and the strategy that the plaintiff employs at
trial. For this precise reason, the voiding veto power definition presents
some problems. Although settlement may be promoted by the voiding veto

151.

See 845 S.W.2d at 247.

152.
153.
154.

See id.
See id.
See 431 S.W.2d at 352.

155. See General Motors Corp. v. Simmons, 558 S.W.2d 855, 857-59 (Tex. 1977), overruled on
other grounds by Duncan v. Cessna Aircraft Co., 665 S.W.2d 414 (Tex. 1984).
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power definition, there are still considerations involving professional ethics
and the preservation of Texas' system of comparative negligence.
Rule 3.04(b) of the Texas Disciplinary Rules of Professional Conduct156 prohibits an attorney from acquiescing "in the offer or payment of
compensation to a witness or other entity contingent upon the content of the
testimony of the witness or the outcome of the case.' 157 The official
comment following this rule states that "[t]he procedure of the adversary
system contemplates that the evidence in a case is to be marshalled
competitively by the contending parties. Fair competition in the adversary
system is secured by prohibitions against destruction or concealment of
evidence, improperly influencing witnesses, obstructive tactics in discovery
procedures, and the like."' 5 8 The hindrance of the adversary system by
the settling parties contemplated in the voiding veto power definition may
violate Rule 3.04(b) through its effects of improperly influencing witnesses,
and the possible discovery abuses which may arise.
Secondly, and more generally, Texas has adopted a system of
comparative negligence 5 9 which provides that the trier of fact determines
the percentage of fault for each defendant.16° This system is based on the
premise that a defendant is only responsible for damages in the amount of
his percentage of fault of the plaintiff's total damages. Any collusion
between the plaintiff's attorney and a settling defendant's attorney which
disrupts the adversary system also disrupts the fair and proper determination
of damages. As a result, settlements encouraged by the adoption of the veto
voiding power definition of a Mary Carter agreement may be based on the
fear of incurring an abnormally high judgment as a result of a stacked trial,
rather than on the ordinary risk reduction analysis, based on the merits of
the case, which is normally used by defendants in determining whether to
settle a claim.
The simple financial stake definition, which voids any settlement
agreements that give a settling defendant a financial stake in a plaintiff's
recovery, is preferable to the first proposed definition because it accomplishes everything the first proposed definition accomplishes, but limits the
possible abuses. The simple financial stake definition removes barriers to
settlement between all parties which ordinarily arise in Mary Carter
agreements, 6 ' and ensures just adjudication on the merits by removing
any motivation a settling defendant has to aid the plaintiff in his endeavors
against the remaining defendants.

156.
157.
158.
159.
160.
161.

TEX. DISCIPLINARY R. PROF. CONDUCT 3.04(b) (1989).
Id. 3.04(b) ant. 1.
Id.
Tnx. Civ. PRAC. & REM. CODE Ann. § 33.001 (Vernon Supp. 1993).
Id. § 33.003.
See Elbaor v. Smith, 845 S.W.2d 240, 248-49 (Tex. 1992).
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One may argue, however, that the simple financial stake definition of
a Mary Carter agreement presents two drawbacks. First, it is a further
inroad into the parties' ability to freely contract. Second, it may discourage
settlements which would have provided defendants in need of financial
support to litigate their case the ability to obtain this financial support.
Although the simple financial stake definition inhibits freedom of
contract, no public policy exists which warrants the type of contract which
this proposal would outlaw. As pointed out by Justice Spears in his
concurring opinion in Scurlock, "[such] agreements do provide attorneys
with a skilled litigation tool for tactical gamesmanship, but the judicial
system is not a game." 62 Nor should the judicial system provide a legal
means for a settling defendant to "gamble" on his ability to completely
escape liability by settling quickly, or worse, by aiding the plaintiff.
The second drawback, that the simple financial stake definition could
prevent financially-strapped plaintiffs from obtaining funds necessary to
litigate, is completely inapplicable in cases involving a guarantee agreement,
because the plaintiff receives no money in advance of trial.163 The simple
financial stake definition may hinder settlement, and thus funding for
financially-strapped plaintiffs in cases involving a loan agreement.
However, this proposal would not prevent a plaintiff from settling with a
defendant who would later be severed from the suit. The simple financial
stake definition might, however, lower the potential settlement amount by
removing the settling defendant's opportunity to recover his settlement
amount if the plaintiff is sufficiently successful at trial against the remaining
defendants. A settling defendant would have less to gain.
In conclusion, although the Supreme Court of Texas made a seemingly
proper determination by holding Mary Carter agreements void as against
public policy,"64 the court should have defined a Mary Carter agreement
as any agreement in which the settling defendant retains a financial stake in
the plaintiff's recovery. Had the court done so, it would have better served
its public policy considerations of promoting settlement, 16' as well as
ensuring fair trials.66

162. Scurlock Oil Co. v. Smithwick, 724 S.W.2d 1, 12 (Tex. 1986) (Spears, J., concurring). Note
that the agreement in Scurlock would not have been considered a Mary Carter agreement by the court
in Elbaor because it lacked the requisite element that the settling defendant remain a party at trial.
Therefore, Justice Spears' analysis is applicable to the voiding veto power definition of a Mary Carter
agreement.
163. See supra note 32 and accompanying text.
164. See 845 S.W.2d at250.
165. See McGuire v. Commercial Union Ins. Co., 431 S.W.2d 347, 352 (Tex. 1968).
166. See 845 S.W.2d at 250. The court states that its "public policy favoring fair trials
outweighs [its] public policy favoring partial settlement." Id.
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IV. CONCLUSION
In Elbaor v. Smith, 167 the Supreme Court of Texas determined that
Mary Carter agreements failed to promote settlement 68 and adversely
affected the trial process. 6 9 The court determined that because remedial
measures taken by the courts were insufficient to combat the ill effects of
these agreements, 7 1 the agreements were void as against public policy.' 7' The court defined a Mary Carter agreement as any agreement in
which a "settling defendant retains a financial stake in the plaintiff's
recovery and remains a party at the trial.' ' 72 The definition of a Mary
Carter agreement adopted by the court may in practice provide loopholes
which will permit the same type of abuses of the legal system which the
court sought to prevent. Had the court simply defined a Mary Carter
agreement as any agreement in which the settling defendant retains a
financial stake in the plaintiff's recovery, it could have prevented the
continuing abuse of the trial process that such agreements have signified.
by Christopher Carr

845 S.W.2d 240 (Tex. 1992).
See id. at 248-50.
See id.
See id. at 249-50.
Id.
Id. at 247.

