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I. INTRODUCTION - RIGHT TO PRIVACY

A. Individual's Right to Privacy

The United States Constitution recognizes several areas in which an
individual's right to privacy is protected from unwarranted intrusion.' Yet,
as stories about sophisticated, unauthorized access to computer records
become more common and as our society becomes more information driven,
people are beginning to question just how private information concerning
their personal lives really is.

For example, in The Cuckoo's Egg, Clifford Stoll details how an East
German computer hacker penetrated the computer systems of several United
States defense contractors and gained access to classified, top secret
information.2 This information was subsequently sold to the Soviet KGB.

1. See, e.g, Griswold v. Connecticut, 381 U.S. 479 (1965). A right to privacy is recognized
as a protected right in the United States Constitution. Although the Constitution does not specifically
mention such a right, a right of personal privacy or at least a guarantee of certain zones of privacy exists
under the Constitution. Id. at 484. The roots of this right are found in the First, Fourth, Fifth, and Ninth
Amendments, in the penumbra of the Bill of Rights, and in the concept of liberty guaranteed by the first
section of the Fourteenth Amendment. Roe v. Wade, 410 U.S. 113. 152 (1973); see Paris Adult Theatre
I v. Slaton, 413 U.S. 49, 66 (1973). These so-called "zones of privacy" are created by guaranties
contained in the Bill of Rights: the First Amendment right of association; the Third Amendment
prohibition against quartering of soldiers in any house during times of peace without the owner's consent;
the Fourth Amendment right against unreasonable searches and seizures; and the Fifth Amendment right
of protection against self-incrimination. 381 U.S. at 484.

2. CLIFFORD STOLL, THE CUCKOO'S EGG, TRACKING A Spy THROUGH THE MAZE OF
COMPUTER ESPIONAGE 4-5 (1989).

3. Id.
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If not for an insignificant accounting discrepancy that appeared on his bill
for cornmputer time, Mr. Stoll would never have discovered this unauthorized
penetration.4

Similarly, privacy issues involving consumer credit information were
recently in the headlines as a result of a massive settlement of litigation
reached in December 1991 between TRW, Inc. ("TRW"), nineteen states
and the Federal Trade Commission.5 According to published reports, the
settlement involved concessions by TRW that its credit reports were filled
with errors, and that it ignored efforts by consumers to correct the reports. 6

The information provided in these reports can affect a consumer's
ability to obtain loans and establish credit. 7 TRW, along with Equifax, Inc.
and Trans Union Corp., are the three largest credit-reporting companies in
the United States

With more and more lawsuits either directly or indirectly involving
financial institutions, financial records of consumers are being requested at
an increasing rate.9 These records may be relevant in a variety of different
types of litigation, ranging from divorce proceedings to probate contests to
complex business disputes.'0

B. Texas Financial Institutions Privacy Act

Most practitioners may have only a passing awareness that Texas
statutory law recognizes a limited right of privacy by providing financial
institutions with procedural guidelines that regulate disclosure of information
about their depositors, owners, borrowers, or customers." However, they
may not fully appreciate the relationship between these guidelines and con-
sumers' expectations that this financial information is confidential. 12 This

4. Id.
5. Michael W. Miller, TRW Agrees to Overhaul Its Credit Reporting Business, WALL ST. J.,

Dec. 11, 1991, at B1. In 1989, the United States Congress began hearings into the credit-reporting
industry. New federal legislation that would mandate additional restrictions on credit-reporting
companies may be voted on this year. Laurie Kretchmar, How to Shine in a Sullied Industry, FORTUNE,
Feb. 24, 1992, at 89.

6. Miller, supra note 5, at BI.
7. Id.
8. Kretchmar, supra, note 5, at 89; TRW Credit Firm Announces Changes to End State, U.S.

Suit, DALLAS MORNING NEWS, Dec. 11, 1991, at IA, 26A (stating that TRW is one of the three major
players in the credit-reporting industry).

9. This Article discusses disclosure of records and will not discuss recognition by a financial
institution of adverse claims to its deposits.

10. The discovery definition of "relevancy" in federal and state courts is quite broad, i.e.,
"reasonably calculated to lead to the discovery of admissible evidence." FED. R. Civ. P. 26(b)(1); TEx.
R. Civ. P. 166b(2)(a).

11. TEx. REV. CrV. STAT. ANN. art. 342-705 (Vernon Supp. 1993).
12. The information regarding a consumer that a financial institution has is similar to, and in

some cases identical to, the consumer credit information maintained by credit-reporting companies. In
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statute will be referred to as the "Texas Financial Institutions Privacy Act"
or the "Act" in this Article.' 3 As presently written, the Act does not grant
any substantive rights, and has enough loopholes to eliminate any cogent
claim of protection from disclosure.' 4 Viewed in its best light, the Act
provides limited protection from access of an individual's financial records
at a financial institution.

The growing importance of these types of records makes the Act
significant to legal counsel. 5  Moreover, because nearly everyone has a
bank account or some sort of relationship with a financial institution, the
right to privacy issues raised by the Act are both far reaching and signifi-
cant.

16

For organizational purposes, the focus of this Article will be four-fold.
First, this Article will review the scope of the Act, types of requests
excluded from coverage by the Act, and exceptions to its application, all in
the context of the privacy that it affords to consumers. Second, this Article
will examine the common law developments involving protection of an
individual's right to privacy and recognition of this right in relation to
disclosure of consumers' financial records. Third, this Article will explore
substantive limitations and flaws in the draftsmanship of the Act and provide
suggestions for improving it. Finally, this Article concludes with a
discussion of procedural issues involved in the disclosure of records to third
parties and practical considerations and guidelines in complying with the
current Act.

fact, this same type of information may appear in a credit report.
13. This name is used as a matter of convenience, even though it is not its popular name.
14. For example, courts have held that the Act is preempted by federal statutes, such as the

Right to Financial Privacy Act of 1978 and the Internal Revenue Code. See 12 U.S.C. §§ 3401-3422
(1988 & Supp. III 1991); I.R.C. §§ 7609, 7610 (1988). The basis for the preemption is the supremacy
clause in the United States Constitution. See Jacobsen v. Citizens State Bank, 587 S.W.2d 480, 482
(Tex. Civ. App.-Dallas 1979, writ ref'd n.r.e.) ("Accordingly, we hold that neither the Texas statute
nor the Texas decisions can impose a cause of action upon the bank in favor of Jacobsen for the bank's
obedience to the summons authorized by Congress.").

15. This Article does not address federal statutes and regulations affecting financial privacy.
These statutes include, inter alia, the Tax Reform Act of 1970, I.R.C. §§ 7609, 7610 (1988); the Right
to Financial Privacy Act, 12 U.S.C. §§ 3401-3422 (1988 & Supp. III 1991); Consumer Credit Protection
Act, 15 U.S.C. §§ 1601-1667e (1988 & Supp. 111 1991); the Fair Credit Reporting Act, 15 U.S.C.
§§ 1681-1681t (1988 & Supp. 111 1991); the Electronic Funds Transfer Act, 15 U.S.C. §§ 1693-1693r
(1988 & Supp. 111 1991); the Freedom of Information Act, 5 U.S.C. §§ 552-552b (1988 & Supp. III
1991); and the National Bank Act, 12 U.S.C. §§ 21-200 (1988 & Supp. II1 1991).

16. The Office of Thrift Supervision ("OTS") promulgated regulations in 1989 that would have
controlled disclosure of records by federally chartered savings and loan associations. 54 Fed. Reg. 5629
(1989). These regulations would have preempted state law and regulations in this area as of December
15, 1989. The Association of Thrift Holding Companies challenged the regulations in a lawsuit and
labelled the regulations as "arbitrary and capricious." See [Jan-May] Banking Rep. (BNA) No. 54, at
628 (Apr. 9, 1990). The OTS has withdrawn these regulations. The regulations were withdrawn,
according to OTS, because of "changed circumstances" in the thrift industry. See [July-Dec] Banking
Rep. (BNA) No. 55, at 333 (Aug. 27, 1990).
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II. SUMMARY OF THE ACT

The Act regulates disclosure of information by Texas financial
institutions, and it is entitled "Adverse Claims to Deposits - Disclosure as
to Amount Deposited - Subpoenas and Production. '"17 Its statutory
provisions apply to both state and national banks, and to state and federally
chartered savings and loan associations. 8

The Act has been described as "a reasonable restriction enacted by our
Legislature for the protection of our banking institutions and thier [sic]
depositors from disclosing confidential information to third parties except
under reasonable and well-defined circumstances.''9 As explained later,2°

the Act, in its current form, favors financial institutions at the expense of
depositors, thus failing to meet its drafters' lofty expectations. 21

One commentator describes the Act as reducing the burden on financial
institutions in response to requests for its customers' records.22 Prior to
passage of the Act, this commentator suggested that financial institutions
were "subject to the conflicting desires of litigants requesting customer
records and bank customers attempting to keep their affairs private."' 23

Caught in the middle, the financial institution had two alternatives: protect
their customers' privacy or provide the information and be subjected to
claims by the customers.24  The Act, the commentator concluded, is the
Legislature's response to this conundrum.25

The Act was first enacted as part of the Texas Banking Code of
1943.26 The Act currently consists of five sections. The first section sets

17. TEx. REV. CIV. STAT. ANN. art. 342-705 (Vernon Supp. 1993).
18. Id. § 4 (Vernon Supp. 1992); see discussion infra part V.
19. Wilson v. City of Port Lavaca, 407 S.W.2d 325, 331 (Tex. Civ. App.-Corpus Christi 1966,

writ ref'd n.r.e.) (emphasis added).
20. See discussion infra part VIII.
21. It was the intention of the drafters, the Banking Law Committee, that the 1983 amendment

set forth the "procedural rights and duties of various parties" when a financial institution is requested
to provide information about one of its customers. Dan L. Nicewander, Financial Record Privacy -
What Are and What Should Be the Rights of a Customer of a Depository Institution, 16 ST. MARY'S L.J.
601, 604 (1985). Mr. Nicewander was the Chairman of the Banking Law Committee of the State Bar
of Texas at the time the proposed 1983 amendment was introduced to the Texas Legislature. Id. at 604
n.5.

22. Peter G. Weinstock, Banking Law Developments 1990, 44 Sw. L.J. 709, 736 (1990).
23. Id.
24. Id.
25. Id. at 737.
26. Act of Mar. 17, 1943, 48th Leg., R.S., ch. 97, subch. VII, art. 9, 1943 Tex. Gen. Laws 157,

amended by Act of May 20,1963. 58th Leg., R.S., ch. 440, 1963 Tex. Gen. Laws 1135, amended by Act
of May 31, 1971, 62nd Leg., R.S., ch. 947, 1971 Tex. Gen. Laws 2875, amended by Act of May 27,
1983, 68th Leg., R.S., ch. 525, 1983 Tex. Gen. Laws 3056, amended by Act of May 22, 1987, 70th Leg.,
R.S., ch. 961, 1987 Tex. Gen. Laws 3279, amended by Act of May 28, 1989, 71st Leg., R.S., ch. 1196,
1989 Tex. Gen. Laws 4882, amended by Act of May 10, 1991, 72nd Leg., R.S., ch. 181, 1991 Tex. Gen.
Laws 797; see National Indem. Co. v. Spring Branch State Bank, 343 S.W.2d 539, 543 (Tex. Civ.
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out the Act's prohibition against disclosure of information to third parties
and lists four types of requests for information that are not subject to the
prohibition.27 The second section establishes the procedural requirements
for notice to a customer before a financial institution may be required to
disclose records to a third party.28 Section three of the Act provides the
process by which a customer may initiate, prevent, or limit the financial
institution's production of such records.29  The fourth section defines the
term "financial institution" as used in the Act.3' Subsection (a) of the
fifth section lists exceptions to coverage for banks.3 Subsection (b)
creates a statutory presumption of notice of disclosure, even if the notice is
not received. 32  Surprisingly, there have been few reported cases inter-
preting the Act.33

III. SCOPE OF THE ACT

The Act in its current form is outdated and in need of redrafting in
order to fairly balance the privacy needs of the individual with the legitimate
demands for financial information. Before discussing a proposed revision
of the Act, it is necessary to examine in detail several of its current
provisions.

The Act creates a limited expectation of privacy by regulating certain
types of requests by persons to a financial institution for records and
information about depositors, customers, owners, and borrowers. 4 The Act
specifies the procedures to be followed before a Texas financial institution
is required to honor a request to disclose records relating to its depositors,
owners, customers, or borrowers.35 These procedural requirements are
discussed in Parts IX and X in connection with practical considerations
regarding their application. The following discussion highlights several
provisions of the Act.

App.-Waco), rev'd, 348 S.W.2d 528 (Tex. 1961).
27. TEx. REV. CIV. STAT. ANN. art. 342-705, § 1 (Vernon Supp. 1993).
28. Id. § 2.
29. Id. § 3.
30. Id. § 4.
31. Id. § 5(a).
32. Id. § 5.
33. See discussion infra part VII. F.
34. TEX. REV. CIV. STAT. ANN. art. 342-705, § 1 (Vernon Supp. 1993).
35. Id. § 2. In 1989, three significant changes were made to the Act. See Act of May 28, 1989,

71st Leg., R.S., ch. 1196, 1989 Tex. Gen. Laws 4882, 4885, amended by Act of May 10, 1991, 72nd
Leg., R.S., ch. 181, 1991 Tex. Gen. Laws 797. First, the 1989 amendment substituted the phrase
"financial institutions" for the word "bank" in the first three §§ of the Act. Id. at 4885-86. Second,
a new § 4 was added, defining "financial institutions" as that term is used in the Act. Id. at 4886.
Third, § 7 of Senate Bill 962 added a completely new § to the Act titled § 5. Id.

[Vol. 24:831
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A. Types of Requests, Persons Seeking Records, and Financial
Institutions Involved

There are three exceptions in the Act to the general policy prohibiting
disclosure of information by a financial institution: "orders, subpoenas and
requests for disclosure, examination or production. ' 36 Moreover, the Act
does not restrict who may seek disclosures. Any agency, body, or person
may make a request. 37

Finally, the Act prohibits disclosure of records by both state and
federally chartered banks and savings and loan associations.38 A recent
opinion from the Texas Attorney General, however, excludes savings and
loan associations from application of section 5 of the Act.39 A financial
institution, as defined by section 4 of the Act, means a "state or national
bank or state or federal savings and loan association maintaining an office,
branch, or agency office in [Texas] or otherwise engaged in the business of
lending money or extending credit in [Texas]." 4  Although technically
correct, the Texas Attorney General's opinion ignores realities, i.e., that
banks and savings and loans essentially offer the same products and servic-
es.

B. Information Protected

The Act protects certain types of records of financial institutions from
disclosure: (a) the "amount deposited by depositor ;4  and (b) records
regarding "deposits, accounts, loans or other financial institution transac-
tions of such depositor, owner, borrower or customer." 42

36. TEx. REV. Civ. STAT. ANN. art. 342-705, § 2 (Vernon Supp. 1993).
37. Id. By definition, the Act applies to governmental agencies and bodies as well as

individuals.
38. See TEX. REV. Civ. STAT. ANN. art. 342-705, § 4 (Vernon Supp. 1993) (defining financial

oinstitutions).
39. Op. Tex. Att'y Gen. No. JM- 1171 (1990). Section 5 of the Act, discussed infra at notes

62-70 and accompanying text, details several exceptions to the Act's prohibitions against disclosure of
financial records by banks.

40. TEx. REV. CIV. STAT. ANN. art. 342-705, § 4 (Vernon Supp. 1993). This definition is broad
enough to include both out-of-state banks and savings and loan associations that solicit loan applications
in Texas, so-called loan production offices.

41. TEX. REV. CIV. STAT. ANN. art. 342-705, § 1 (Vernon Supp. 1993).
42. Id. As used in the Act, the term "records" arguably can include, inter alia, all documents

concerning an owner, depositor, customer, or borrower, including financial statements, payment, and
amortization schedules, correspondence, loan applications, and credit reports. Because the definition of
financial institution includes the phrases "lending money" and "extending credit," there is also a strong
argument that records covered by this Act include all documents concerning a loan, such as loan
applications and loan committee reports. An interesting query is whether the Act's provisions may be
employed to protect records located in other states and foreign countries from disclosure or whether its
scope is limited to only those records located in Texas. With the advent of interstate banking and the
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C. Persons Whose Records are Protected

The persons whose records are deemed private by the Act are deposi-
tors, customers, owners, and borrowers.43 It is unclear from the statute
whether the term "owners" is limited in scope to owners of accounts and
deposits or if it also includes owners of the financial institutions them-
selves."

D. Amendments to the Act

The Act has been amended several times, including three times in the
1980s, 45 and once in 1991.46 Because the amendments in 1987 and 1991
are not significant, these amendments are not discussed herein. The most
substantive amendments occurred in 1983 and 1989.

The 1983 amendments to the Act were three-fold. First, the records to
be covered under the scope of the Act were expanded to include "other
bank records. ' 47  Second, the 1983 amendments required prior notice to
the depositor or owner before the records could be produced.4

' Third, the
amendments provided a limited remedy for the owner or depositor seeking
to either prohibit or to limit disclosure of their records.49

In 1989, three significant changes were made to the Act. First, the
1989 amendments substituted the phrase "financial institutions" for the
word "bank" in the first three sections of the Act.50 Second, a new
section 4 was added, defining "financial institutions" as that term is used

increasing number of both out-of-state and foreign financial institutions having loan production offices
in Texas, this question may eventually need to be answered. Although apparently stalled in the
Congress, the Bush bank reform legislation would remove several restrictions on interstate banking.

43. Id. § 4.
44. Owners of accounts and deposits are more likely the category of persons whose records are

to be protected because of the intent of the Act, to protect the financial privacy of depositors.
45. See Act of Mar. 17, 1943, 48th Leg., R.S., ch. 97, subch. VII, art. 9, 1943 Tex. Gen. Laws

157 (amended 1963, 1971, 1983, 1987, 1989, 1991) (current version at TEX. REV. Ctv. STAT. ANN. art.
342-705 (Vernon Supp. 1993). The 1983, 1987, and-1989 amendments involved changes to §§ 1 and
2 of the Act.

46. See id. The 1991 amendments involved changes to §§ 1 and 3 of the Act.
47. See Act of May 27, 1983, 68th Leg., R.S., ch. 525, § 2, 1983 Tex. Gen. Laws 3056

(amended 1987, 1989, 1991) (current version at TEx. REV. CIv. STAT. ANN. art. 342-705, § 1 (Vernon
Supp. 1993)).

48. See id.
49. See id. § 3; discussion infra part X.
50. See Act of May, 28, 1989,71st Leg., R.S., ch. 1196, § 7, 1989 Tex. Gen. Laws 4882, 4885-

86 (amended 1991) (current version at TEx. REV. Civ. STAT. ANN. art. 342-705, §§ 1-3 (Vernon Supp.
1993)).

[Vol. 24:831
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in the Act. s' Third, section 7 of Senate Bill 962 added a new section,
section 5, to the Act. 2

IV. TYPES OF REQUESTS TO FINANCIAL INSTITUTIONS EXCLUDED FROM

SCOPE OF THE ACT

There are four distinct types of orders, subpoenas, and requests for
documents that are excluded from protection under the Act.53 Documents
sought pursuant to these requests, orders, or subpoenas are not protected
from disclosure.

A. Depositor, Owner, Borrower, or Customer

The first instance in which a request for documents is not considered
confidential is when the "depositor, owner, borrower or customer" to whom
the information is to be disclosed is a "proper or necessary party" in a
court of competent jurisdiction.54 In such situations, records "pertaining
to the deposits, accounts, loans, or other transactions" of such person may
be disclosed.55

The key language in this provision is "to whom the information is to
be disclosed." 56 Accordingly, the owner, borrower, depositor, or customer,
although not an actual party to litigation, may be a "necessary or proper
party" entitled to request production and review of the records.57

B. Financial Institutions

The second category of requests the Act excludes are those involving
information in litigation in which the financial institution is itself a

51. See id. § 4.
52. See id.
53. See TEx. REV. CIV. STAT. ANN. art. 342-705, § I (Vernon Supp. 1993). These exceptions

were all included in the 1983 amendments to the statute. See Act of May 27, 1993, 68th Leg., R.S., ch.
525, § 2, 1983 Tex. Gen. Laws 3056 (amended 1987, 1989, 1991).

54. TEx. REV. CIV. STAT. ANN. art. 342-705, § 1 (Vernon Supp. 1993); see TEx. R. Civ. P. 37.
55. TEX. REV. Civ. STAT. ANN. art. 342-705, § I (Vernon Supp. 1993). In short, there are two

categories of persons who arguably can be included in this exclusion. First, if the litigating party seeking
the information is also the depositor, owner, borrower, or customer, such litigating party has consented,
at least implicitly, to disclosure by their participation in the litigation and request for the documents.
Second, a cogent argument can be made that because of the legislature's use of the term "necessary or
proper party," this exclusion also encompasses requests for records of persons, who although not actual
parties to the litigation, are intimately involved in the transaction or events out of which the litigation
arises. Any uncertainty in this respect could always be clarified by requiring the actual party to the
litigation to make the request on behalf of the non-litigating party.

56. Id. For a discussion of a potential ambiguity between §§ 1 and 5(a), see Texas Nat'l Bank
of Victoria v. Lewis, 793 S.W.2d 83 (Tex. App-Corpus Christi 1990, orig. proceeding [leave denied)).

57. See infra note 215 (discussing other uses of "proper or necessary party").
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"necessary or proper party.' '
18 Even when the financial institution is a

party to the litigation, however, the institution may not disclose "records of
deposits, accounts, loans, or other transactions of a depositor, owner,
borrower, or customer" without both a court order and written consent of
the depositor, borrower, owner, or customer. 59  The Act states that the
financial institution is to obtain the written consent of the depositor,
borrower, owner, or customer.60

C. Legislative Committees and Attorney General's Examination of
Corporate Records

A third category of requests excluded from the protections of the Act
is any subpoena duces tecum issued by an investigative committee of the
Texas Legislature. Any request by the Texas Attorney General for examina-
tion of a corporation's records is also excluded.6'

V. EXCLUSIONS LIMITED TO BANKS UNDER THE SCOPE OF THE ACT

Section 5 lists five situations in which the Act does not protect
financial records of a customer or depositor from disclosure. As noted
earlier,62 an opinion from the Texas Attorney General limits the application
of section 5 to banks, excluding savings and loan associations.63  There-
fore, the five situations set out in section 5 of the Act apply only to banks
and not to savings and loan associations.

The first situation under section 5 in which the Act does not restrict a
bank from disclosing information to a third party involves an amendment to

58. TEx. REV. CIV. STAT. ANN. art. 342-705, § I (Vernon Supp. 1993).
59. Id
60. Id. The statute may be interpreted so that under these particular circumstances, the party

seeking the information may not directly contact the depositor, borrower, owner, or customers to obtain
such written consent. In other words, if the required consent is not obtained, only documents and
information associated with the operation of the financial institutions may be disclosed and documents
regarding transactions of individual depositors, borrowers, owners, or customers, are protected from
disclosure. Even though the Act does not expressly provide, it would seem that the person seeking such
information may obtain the consent of the depositor, owner, borrower, or customer for disclosure of those
records. Id. § 5(a). Section 5(a) of the Act authorizes the financial institution to disclose records if made
with the "express or implied consent of the depositor or customer." Id.

61. Id. § 1. Such a request by the Texas Attorney General must be made pursuant to article
1302-5.01 of the Texas Miscellaneous Corporation Laws Act. TEx. REV. CIV. STAT. ANN. art. 1302-5.01
(Vernon 1980). This provision authorizes the Attorney General of the State of Texas to examine records
of any corporation, domestic or foreign, that does business in the United States. Id.

62. See supra note 39 and accompanying text.
63. See Op. Tex. Att'y Gen. No. JM-1171 (1990). The opinion is based upon the use of the

term "bank" in § 5. Id. The Attorney General's office found nothing in the legislative history to
indicate that the Legislature intended § 5 of the Act to apply to savings and loan associations. Id. The
opinion concludes that it is "not the function of courts to correct legislative errors or omissions." Id.
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a depository contract. 64 An amendment to a depository contract under the
Act would be the addition of a new provision to such a contract providing
for disclosure of such documents - provided the "amendment, addition, or
disclosure is made under or in substantial compliance with applicable federal
law" or regulations. 65

A second situation under section 5, in which the Act does not apply,
involves any disclosure by the bank that is "made in good faith in the usual
course of the financial business."'  A third situation in which the Act
does not apply to a financial institution is litigation directly involving the
financial institution that affects its interests. 67  A fourth situation in which
the Act does not apply occurs when a disclosure is made with the express
or implied consent of the depositor or owner. 68  The final situation in
which the statute is rendered inapplicable by section 5(a) is any disclosure
in the course of a criminal investigation or criminal prosecution.69

Furthermore, section 5(b) of the Act contains a safeguard position for a
party seeking production by excusing the lack of consent because of the
failure of the customer to receive notice of an order, subpoena, or request,
provided that the notice was either mailed or served in accordance with the
statute.7°

VI. SUBSTANTIVE LIMITATIONS OF THE ACT

Times have changed dramatically since the Act was promulgated in
1943 as part of the Texas Banking Code to provide limited procedural
guidelines regulating disclosure of an individual's financial records. In the
almost 50 years since passage of the Act, the demand for, amount of, and
type of information has drastically increased. There has been a revolution
in information technology with the advent of telefax machines, computers,
and copy machines, which has vastly increased the volume and access to

64. TEx. REV. Civ. STAT. ANN. art. 342-705 § 5(a) (Vernon Supp. 1993). The Banking Code
defines a depository contract and sets out statutory guidelines for amending such a contract and the
disclosures required to be made by a bank to a depositor. TEX. REV. CIV. STAT. ANN. art. 342-701
(Vernon Supp. 1993).

65. TEx. REV. CiV. STAT. ANN. art. 342-705, § 5(a) (Vernon Supp. 1993). In essence, this
provision allows the depository contract to provide for such disclosure by obtaining advance, prior
consent from the depositor/customer.

66. Id. Unfortunately, the statute fails to explain what constitutes either "good faith" or "usual
course of the financial business." To date, no reported cases have interpreted these phrases.

67. Id. The statute does not define or clarify those situations in which litigation directly
involves the interests of the institution.

68. Id.
69. Id.
70. Id. This provision protects a person or entity in situations in which the depositor or owner

either refuses to accept the notice or contends that they never received the notice. For instance, the
owner or depositor may refuse to accept the notice if it is sent by certified mail, return receipt requested.
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sensitive financial information. Given the need to protect financial
information from unwarranted disclosure, one of the most significant issues
to be considered in revising the Act is its failure to grant substantive rights
to a depositor, customer, borrower, or owner.

A. Substantive Versus Procedural Rights

The Act is only procedural in nature; it does not grant any substantive
rights protecting the unauthorized disclosure of records and information by
a financial institution. 7' The failure to provide substantive rights makes the
Act little more than a shell - while at the same time, the Act's lack of
clarity leaves many procedural questions unresolved.

In this regard, Texas is not unlike several other states that limit
protection of financial records to merely procedural safeguards.72 The
chairman of the Banking Law Committee who introduced these amendments
in 1983 stated:

It is appropriate that such amendment would be proposed by the State Bar
of Texas, and not by the banking industry inasmuch as it is largely a
procedural proposal which merely attempts to set up an orderly procedure
for banks to comply with requests for information about the bank's
customer. There is little, if anything, in the amendment to article 342-705
which attempts to regulate the substantive rights of either the bank or its
customer in regard to what financial records may be disclosed. That this
is largely a neutral procedure proposal which also assists the customer is
attested by the fact that consumer lobbyists were aware of the amendment
and did not oppose it. The hearings on this amendment were attended by
Jim Broyle, a consumer lobbyist from Austin, and Consumer Credit Com-
missioner Sam Kelley, among others."1
In a subsequent legal article, this same individual suggested the

consumer's remedy for unauthorized disclosure of information is simply "to
take his business elsewhere. ' 7 4  Perhaps the Corpus Christi Court of
Appeals said it best when describing the Act as merely implying "a right
of confidentiality in ones' [sic] financial records held by a financial
institution by protecting any disclosure of such records unless and until the

71. See supra note 21.
72. See, e.g., CAL. GOV'T CODE §§ 7460-7493 (Deering 1980 & Supp. 1992); LA. REV. STAT.

ANN. § 9:3571 (West 1991) (disclosure of personal credit information); ME. REV. STAT. ANN. tit. 9-B,
§§ 161-164 (West 1980 & Supp. 1992) (confidential financial records); NEV. REV. STAT. § 239A (1991);
N.H. REV. STAT. ANN. § 359-C (1984 & Supp. 1991); OKLA. STAT. ANN. tit. 6, §§ 2201-2206 (West
1984 & Supp. 1992) (Financial Privacy Act); and OR. REV. STAT. §§ 192.550-595 (1991). Most of these
statutes are directed toward inquiries by government agencies, not private parties.

73. Nicewander, supra note 21, at 605 n. 11.
74. Id. at 636.
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party seeking the information complies with procedural steps requiring that
disclosure.""5

B. Lack of Remedy

The only remedy offered a person seeking to avoid or limit disclosure
is to hire an attorney to file a motion to quash and/or a motion for a
protective order - a remedy that may be cost prohibitive for an individual.
As such, the remedy provided by the Act is simply not practical.

Moreover, the Act fails to impose any penalties on a financial
institution that discloses information without the depositor/customer's
consent or permission. This oversight is consistent with protection afforded
financial records in most states. Only a few states provide for a right to
privacy in their state constitutions.76

VII. OVERVIEW OF FINANCIAL RECORDS AND THE RIGHT TO PRIVACY

There are several different legal theories Texas courts could utilize in
creating a substantive right to protect the privacy of financial records. Case
law has slowly evolved that goes beyond the limited protection of the Act
and recognizes substantive rights protecting privacy or confidentiality of
financial institutions' records. These theories range from right to privacy to
an implied contract of confidentiality to defamation. Several state courts
have adopted these legal theories to create substantive rights for financial
institutions' customers and depositors. The following overview summarizes
the development of these legal theories and their strengths and weaknesses
as the theories have been applied to protect financial records.

A. Implied Contract of Confidentiality

The first known reference to the theory of implied contract of
confidentiality appears in an English case, Tournier v. National Provincial
and Union Bank.77 Tournier, a customer of the bank, received a check
from another customer of the bank. He endorsed the check to his bookie.78

75; Ramirez v. Lagunes, 794 S.W.2d, 501, 505-06 (Tex. App.-Corpus Christi 1990, no writ).
76. See, e.g., ALASKA CONST., art. 1, § 22 (1992); ARIZ. CONST., art. 2, § 8 (1984); CAL.

CONST., art. 1, § 1 (1983); FLA. CONST., art. 1, § 23 (1991); HAW. CONST., art. I, § 6 (1985); ILL.
CONST., art. 1, § 6 (1971); LA. CONST., art. 1, § 5 (1977); MONT. CONST., art. II, § 10 (1991); S.C.
CONST., art. 1, § 10 (1977); WASH. CONST.. art. 1, § 7 (1988).

77. 1 K.B. 461 (1924).
78. Id. at 461-62.
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When an employee of the bank noticed the endorsement, he reported it to
Tournier's employer, who did not renew Tournier's employment contract.79

Tournier then sued the bank for a breach of its duty not to disclose
information about his bank account to third parties.8" Although the jury
found in favor of the bank, on appeal, the decision was reversed."' The
court of appeals found that there existed an implied term in every contract
between a bank and depositor: an obligation of secrecy. 82 The English
court found four exceptions to this duty: (1) when disclosure is required by
compulsion of law, e.g., a subpoena; (2) when the bank's interest requires
disclosure; (3) when the customer has given the bank express or implied
consent to make disclosures; and (4) when there is a public duty to
disclose. 3 The first three of these exceptions from the Tournier decision
appear in section 1 of the Act.8

The first case in the United States to accept this concept of an implied
obligation of confidentiality was Peterson v. Idaho First National Bank.85

The management practices of Peterson, a local manager for a finance
company, left some things to be desired, e.g., writing checks with insuffi-
cient funds in his account at Idaho First National Bank (the "bank"). 8 6

Similar to the Tournier case, the manager of the bank wrote a letter to
Peterson's superior, conveying Peterson's messy financial situation, his poor
reputation in the community, and his propensity to write bad checks.8 7

This communication was without the knowledge or consent of Peterson. 8

As a result, Peterson sued the bank for invasion of privacy. 9

The court traced the development of the law of privacy, acknowledging
that most states recognize this fight in certain situations.9' Using analo-
gous situations involving creditors and debtors, the court determined that,
absent communication to the public, the bank could not be liable. Because

79. Id. at 462.
80. Id.

81. Id. at 476.
82. Id. at 472-73.
83. Id. at 473.
84. See TEx. REV. CIV. STAT. ANN. art. 342-705, § I (Vernon Supp. 1993).
85. 367 P.2d 284 (Idaho 1961).
86. Id. at 286.
87. Id. The letter stated:

Personal and confidential. George P. Biagiotti, Room 601, Railway Exchange Building,
Denver 2, Colorado. Dear Mr. Biagiotti: Perhaps it would be wise for you and I to get
together in the very near future. The personal finances of your local representative have
deteriorated to the point where much unfavorable criticism is being voiced. We have returned
a large number of checks for not sufficient funds, and I fear some of the holders of these
checks could take legal action. Yours very truly, R. H. Clay, Manager.

Id.
88. Id.
89. Id.
90. Id. at 287-88.
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Peterson failed to allege public dissemination, the court found that there was
no basis for an invasion of privacy.9"

Searching for another theory that would entitle Peterson to relief, the
Supreme Court of Idaho found that an implied contract of confidentiality
existed between the bank and its depositors.92 The court stated:

It is implicit in the contract of the bank with its customer or depositor that
no information may be disclosed by the bank or its employees concerning
the customer's or depositor's account, and that, unless authorized by law
or by customer or depositor, the bank must be held liable for breach of
the implied contract.93

A subsequent case from Florida, Milohnich v. First National Bank,94

established an implied contractual duty "not to disclose information." 9'
The plaintiff, Milohnich, sued the First National Bank of Miami Springs."
The basis of the suit was the bank's disclosure to third parties of informa-
tion about a bank account at the bank in which Milohnich possessed an
interest. 97 The third parties subsequently sued Milohnich and others with
an interest in the account. Moreover, the third parties were able to freeze
the bank account until the litigation was completed.98

In addition to relying on the Tournier case and a "general banking
policy of non-disclosure," the court in Milohnich was persuaded by an
opinion from counsel for the American Bankers Association that: "A bank
should, as a general policy, consider information concerning its customers
confidential, which it should not disclose to others without clear justificat-
ion." 99  The Milohnich court made it clear, however, that it was not
offering an opinion as to "disclosures of a national bank relating to loan
information, safe deposit rentals, general credit information between banks,
disclosure required by the government or under compulsion of law or
disclosure made with the express or implied consent of the customer."'00

In a case from Maryland, Suburban Trust Co. v. Waller, ' 1 the
Maryland Court of Special Appeals found a bank liable for breach of a
warranty of confidentiality.1 2 The depositor received sequentially num-

91. Id. at 288.
92. Id. at 290.
93. Id. The court made no reference to the Tournier case; instead, the court found that

"[i]nviolate secrecy is one of the inherent and fundamental precepts of the relationship of the bank and
its customers as depositors." Id.

94. 224 So. 2d 759 (Fla. Dist. Ct. App. 1969).
95. Id. at 762.
96. Id. at 760.
97. Id.
98. Id.
99. Id. at 761.

100. Id. at 762.
101. 408 A.2d 758 (Md. Ct. Spec. App. 1979).
102. Id. at 763.
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bered $50 and $100 bills when he cashed a check at another bank; these
bills were deposited into his new account at the defendant bank.'0 3  The
bank called the police because the deposit seemed suspicious. As a result,
the police arrested the depositor, assuming he had been involved in a bank
robbery.'04

The court determined that a bank depositor has a right to expect that
a bank "will, to the extent permitted by law, treat as confidential, all
information regarding his account and any transaction relating thereto."' 0 5

The bank tried to escape liability by contending that it had acted reasonably.
Although it was under a duty not to disclose, the bank argued that its duty
was qualified and based upon the circumstances. 1

06

The court rejected the qualifications of Tournier because that court
conferred too much discretion upon the bank.'0 7 The court of appeals in
Waller concluded that, unless required by law, "a bank may not make any
disclosures concerning a depositor's account without the express or implied
consent of the depositor." 08

B. Balancing Depositor's Right to Privacy with a Third Party's Need for
Information

The State of California has adopted a much less restrictive standard of
non-disclosure that requires a balance between the depositor's right to
privacy and a third party's need for information. In Valley Bank v. Superior
Court,'°9 the California Supreme Court held that a financial institution
must afford its customer "a fair opportunity to assert his interests by
objecting to disclosure, by seeking an appropriate protective order, or by

103. Id. at 760. The check, an income tax refund, was cashed at the U.S. Treasury Department
in Washington, D.C. Id.

104. Id. at 761.
105. Id. at 764.
106. See id. at 763.
107. See id. at 764.
108. See id. In Djowharzadeh v. City Nat'l Bank & Trust, 646 P.2d 616 (Okla. Ct. App. 1982),

an Oklahoma court imposed liability on a bank based on a tort theory. The plaintiff, a loan applicant,
was also a borrower of the bank and claimed that he had lost a valuable investment opportunity because
of the conduct of his loan officer. The plaintiff, when applying for the loan, had revealed confidential
investment information regarding a piece of real estate to the loan officer, who purportedly disclosed the
information to the wives of the bank president and the chairman of the board. The two women bought
the property before the plaintiff was able to. The Oklahoma court decided that the relationship between
a borrower and a bank is not a fiduciary or contractual relationship because the borrower is required to
disclose information. Id. at 619. The court reasoned, however, that "[tihe precarious position of the
borrower and the relatively superior position of the bank mandates there be a counterbalancing special
duty imposed on the part of the bank." Id.

109. 542 P.2d 977 (Cal. 1975).
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instituting legal proceedings to limit the scope or nature of the matters
sought to be discerned." ' 0

The constitution of the State of California has a guarantee of a right to
personal privacy."' The California Supreme Court has construed this
guarantee first to extend to one's confidential financial affairs," 2 and
second to require a bank, prior to disclosing one of its customer's records
to a third party in civil discovery, to take reasonable steps to notify the
customer." 3 Finally, the California Supreme Court has determined that
a bank customer enjoys a reasonable expectation of privacy with respect to
financial information disclosed to a bank." 4

C. Defamation

Defamation is another theory on which a private cause of action for
unauthorized disclosure by a financial institution could be premised in
Texas. The common law doctrine of defamation provides protection to
individuals against publication of false information about them." 5

Three limitations, however, impair the effectiveness of this doctrine as
a remedy. First, truth is an absolute defense to a cause of action for
defamation. 6 Therefore, the cause of action does not prohibit disclosure
of truthful, confidential, financial information; the doctrine merely protects
against the publication of false information. Second, the doctrine does not
apply to "public figures" unless the information is published with reckless
indifference to its truthfulness or falsity."t 7  Finally, a Supreme Court

110. Id. at 980. The court based part of its holding on a constitutional amendment approved in
1974 which created a right to privacy. See id. at 979.

111. See CAL. CONST., art. 1, § 1 (Deering 1983). "Section 1. All people are by nature free and
independent and have inalienable rights. Among these are enjoying and defending life and liberty,
acquiring, possessing, and protecting property, and pursuing and obtaining safety, happiness, and
privacy." Id. (emphasis added).

112. See 542 P.2d at 979.
113. See id. at 980.
114. See Burrows v. Superior Court, 529 P.2d 590 (Cal. 1974). In Burrows, the California

Supreme Court held that customer information that was voluntarily disclosed by a bank to law
enforcement officials without the customer's knowledge or consent constituted an unlawful search and
seizure under the California Constitution, Article I, § 13. See id. at 594. The court stated in Burrows:

It cannot be gainsaid that the customer of a bank expects that the documents, such as checks,
which he transmits to the bank in the course of his business operations, will remain private,
and that such an expectation is reasonable....

.A bank customer's reasonable expectation is that, absent compulsion by legal process, the
matters he reveals to the bank will be utilized by the bank only for internal banking purposes.

Id. at 593 (emphasis added).
115. See W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 111, at 771

(5th ed. 1984).
116. See TEX. Civ. PRAc. & REM. CODE ANN. § 73.005 (Vernon 1986).
117. See Foster v. Laredo Newspapers, Inc., 541 S.W.2d 809, 819 (Tex.), cert. denied, 429 U.S.
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decision held that the First Amendment prevents defamation actions based
on pure opinion, even when a nonmedia defendant is involved, no matter
how dishonest the publisher's opinion is."'

The limitations of this approach are illustrated in a Texas opinion
which considers a defamation action involving an unauthorized disclosure
by a bank. In First State Bank v. Parker,"9 the San Antonio Court of
Civil Appeals held that there was a fact issue as to whether a privilege arose
in connection with a bank's publication of chattel mortgages on proper-
ty. 120 The property involved was on the market to be sold.' 2' The
publication in question was a list of names of cotton farmers whose crops
were mortgaged to the bank. 22 Somehow, a copy of this list was attached
to the plaintiffs cotton which was being held in a public cotton yard for
sale. The publication warned prospective purchasers that payment for the
cotton should be made to the bank and not the plaintiff. 23

The court of appeals reversed the trial court's directed verdict in favor
of the plaintiff. The court of appeals noted the bank's claim that the
plaintiff could not recover because the statements were true; 124 however,
the court determined that the plaintiff could not recover even if the
statements were false.' 2' The court found that there was an issue of fact
as to whether the bank's statements themselves were privileged. 2 6 Even
assuming, arguendo, that the jury found these statements were privileged,
the court said they would then need to determine whether these statements
were made with malice. 27

D. Depositor Versus Borrower

Finally, the decisions dealing with a claim by a depositor, customer, or
borrower appear to distinguish between the rights of a depositor vis-a-vis a
borrower. This distinction is based upon the fact that a borrower is required
to disclose confidential information, but a depositor is not.

As an example, in Graney Development v. Taksen,12 a New York
court refused to imply an agreement of confidentiality between a borrower

1123 (1976).
118. See New York Times Co. v. Sullivan, 376 U.S. 254, 283 (1964).
119. 28 S.W.2d 269 ('rex. Civ. App.-San Antonio 1930, writ dism'd w.o.j.).
120. Id. at 270.
121. Id.
122. Id.
123. Id.
124. Id.
125. Id.
126. Id.
127. Id.
128. 400 N.Y.S.2d 717, affd, 411 N.Y.S.2d 756 (1978).
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and his bank. The court noted that, while a depositor might have a cause
of action for disclosure by the bank, a borrower would not.'29

The plaintiff claimed that the defendant communicated with officers of
another bank and an owner who was going to sell property on credit to the
plaintiff. 3 ' The bank advised these third parties that the plaintiff had
failed to repay a loan when it was due. 3' The New York court held:

As to that loan, the relation between the bank and the plaintiff was solely
that of creditor and debtor. The information the bank imparted about the
state of plaintiff's loan was not information it received in its capacity as
agent for the depositor; it was information it obtained as a party to the
loan agreement. It was not information that the borrower would normally
expect would be kept confidential. One who defaults on his debts owed
to a merchant cannot expect that his default will be kept secret .... I see
no basis, therefore, for implying an agreement of confidentiality to the
relations of a bank and its borrowers. 32

E. Texas Consumers and the Right to Privacy

Although the Texas Constitution does not contain an express guarantee
to a right of privacy, Texas courts have used several provisions in the Texas
Constitution that are similar to the U.S. Constitution to "implicitly" create
"protected 'zones of privacy.' ' 33 The Texas Supreme Court in Texas
State Employees Union v. Texas Department of Mental Health and Mental
Retardation'34 held that the Texas Constitution "protects personal privacy
from unreasonable intrusion" and that this right must only yield if the
"intrusion is reasonably warranted for the achievement of a compelling
governmental objective that can be achieved by no less intrusive, more
reasonable means." 135

Chief Justice Nye of the Corpus Christi Court of Appeals, in a dissent
filed in Texas National Bank of Victoria v. Lewis,'36 referred to Article 1,
Section 9 of the Texas Constitution which provides that all persons "shall
be secure in their person, houses, papers and possessions." Justice Nye
argued, by analogy, that the underlying purpose of the Act is "to assure

129. See id. at 720.
130. Id. at 718.
131. Id.
132. Id. at 720.
133. See, e.g., Texas State Emp. Union v. Texas Dept. of Mental Health and Mental Retardation,

746 S.W.2d 203, 205 (Tex. 1987). ("[Al right of individual privacy is implicit among those 'general,
great, and essential principles of liberty and free government' established by the Texas Bill of Rights.")
(emphasis added).

134. 746 S.W.2d 203 (Tex. 1987).
135. Id. at 205.
136. 793 S.W.2d 83 (Tex. App.--Corpus Christi 1990, orig. proceeding [leave denied]) (Nye,

J., dissenting).
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privacy and to preserve the confidentiality of a non-party's financial
institution by protecting his bank records from a third party's unwarranted
and privileged scrutiny.' '

1
37  Hence, it is conceivable that a Texas court

could use Article 1, Section 9 of the Texas Constitution to "implicitly"
create a "protected zone of privacy" concerning a financial institution's
records.

Even without a specific basis in the Texas Constitution, Texas courts
have recognized that "the right of privacy interests" have been afforded
protection under such legal theories as libel and slander, and wrongful
search and seizure. 38  A violation of a person's right to privacy was
initially recognized as a viable cause of action by the Texas Supreme Court
in Billings v. Atkinson. 139  Billings involved a suit for damages by an
individual against the telephone company and one of its employees as a
result of the employee's installation of a wiretap on the person's tele-
phone.' 4 The Texas Supreme Court considered the intrusive nature of the
defendants' conduct and held that "an unwarranted invasion of the right to
privacy constitutes a legal injury for which a remedy will be granted.'1 41

Texas courts consider invasion of privacy as encompassing four
separate torts, including intrusion upon a person's seclusion, solitude, or
private affairs. 42 No doubt, the production of a person's financial records
could reasonably constitute an intrusion upon a person's private affairs.
However, a serious drawback exists to a claim for invasion of privacy for
unauthorized disclosure of financial records. The United States Supreme
Court has held that 'purely personal' guarantees ...are unavailable to
corporations and other organizations because the 'historic function' of the
particular guarantee[s] has been limited to the protection of individu-
als.' '143  Similarly, commentators,144 the Restatement (Second) of

137. Id. at 87.
138. See Billings v. Atkinson, 489 S.W.2d 858, 860 (Tex. 1973). An individual's legal right to

privacy first started to gain recognition in this country as a result of the publication of a law review
article in 1890. See Samuel D. Warren and Louis D. Brandeis, The Right to Privacy, 4 HARV. L. REV.
193, 193-220 (1890).

139. 489 S.W.2d 858 (Tex. 1973).
140. Id. at 859.
141. Id. at 860.
142. See Moore v. Charles B. Pierce Film Enter., 589 S.W.2d 489,490 (Tex. Civ. App.-Texark-

ana 1979, writ ref'd n.r.e.) (The other three torts that are encompassed in an invasion of privacy claim
are: (1) public disclosure of private facts about the person; (2) publicity which places the person in a
false light in the public eye; and (3) appropriation of the person's name or likeness for benefit or
advantage.); see Boyles v. Kerr, 806 S.W.2d 255, 258 (Tex. App.-Texarkana 1991), rev'd on other
grounds, 36 Tex. Sup. Ct. J. 231 (Dec. 2, 1992). These four categories were first recognized by Dean
William Prosser in 1960. See William Prosser, Privacy, 48 CAL. L. REV. 383, 389 (1960).

143. First Nat'l Bank of Boston v. Bellotti, 435 U.S. 765, 779 n.14 (1978) (citing United States
v. White, 322 U.S. 694, 698-701 (1944)).

144. Susan M. Angele, Note, Rule 26(c) Protective Orders and the First Amendment, 80 COLUM.
L. REV. 1645, 1663 (1980) ("Only private individuals are protected: a corporation has no legal right
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Torts,145 and several courts 146 have argued that a corporation has no
personal right to privacy. Accordingly, it would be difficult for a corpo-
ration to persuade a Texas court that such a cause of action can be asserted.

Yet another possible cause of action is the tort of false light, recently
discussed by the Texas Supreme Court in Diamond Shamrock Refining
Marketing Co. v. Mendez. 47  Mendez was terminated by Diamond
Shamrock Refining ("Diamond Shamrock") because he allegedly stole
property. 48  Among the causes of action he asserted in his suit against
Diamond Shamrock was the tort of false light invasion of privacy.'4 9

At the trial level, Mendez received a jury verdict and a judgment of
$460,000.tS" The Court of Appeals for the Fourth District affirmed the
judgment based on false light invasion of privacy and reversed the judgment
to the extent it was based on intentional infliction of emotional distress.'5'

The Texas Supreme Court admitted that although it has not expressly
recognized that a tort of false light invasion of privacy exists, the court had
acknowledged that this tort was one of the four categories of private causes
of action encompassed by an invasion of privacy action. 52  The Texas
Supreme Court noted that several Texas Courts of Appeals and the United
States Court of Appeals for the Fifth Circuit have all recognized this tort in
accordance with Texas law; 53 however, the court avoided recognizing this
action because it found that Mendez had not demonstrated actual malice by
Diamond Shamrock.'-" Actual malice, the court concluded, is one of the
elements of the tort of false light.'55 Accordingly, the Texas Supreme

to privacy ....").
145. RESTATEMENT (SECOND) OF TORTS § 6521 cmt. c (1977) ("A corporation, partnership, or

unincorporated association has no personal right of privacy.").
146. See, e.g., Clinton Community Hosp. Corp. v. Southern Md. Medical Ctr., 374 F. Supp. 450,

456 (D. Md. 1974), aft'd, 510 F.2d 1037 (4th Cir.), cert. denied, 422 U.S. 1048 (1975); Maysville Transit
Co. v. Ort, 177 S.W.2d 369, 370 (Ky. 1943); Health Ctr. v. Commissioner of Ins., 393 N.W.2d 625, 630
(Mich. Ct. App. 1986); Dauer & Fittipaldi, Inc. v. Twenty-First Century Communications, Inc., 349
N.Y.S.2d 736, 738 (N.Y. App. Div. 1973).

147. 844 S.W.2d 198 (Tex. 1992).
148. Id. at 199.
149. Id.
150. Id.
151. Id. The court of appeals found that there was no evidence that Diamond Shamrock inflicted

emotional distress on Mendez. Id. At both the district court level and the court of appeals, Diamond
Shamrock challenged the special issues because Mendez was not required to show actual malice. Id.

152. Id. at 200 (citing Industrial Found. of the S. v. Texas Indus. Accident Bd., 540 S.W.2d 688,
682 (Tex. 1976)).

153. Id.
154. Id.
155. Id. In a concurring opinion, Justice Hightower traced the development of this tort. Id. at

202-206 (Hightower, J., concurring). Additionally, Justice Hightower opined that the tort of false light
invasion of privacy is unnecessary because one, it duplicates other actions, namely defamation, and two,
it lacks several of the procedural limitations, such as qualified privileges, that other actions have. Id. at
206-12.
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Court affirmed the court of appeals that no evidence was presented that
Diamond Shamrock intentionally inflicted emotional distress on Mendez; as
to Mendez' action for false light invasion of privacy, the court reversed the
court of appeals and remanded the case to the trial court for a new trial.5 6

The primary problems with utilizing this particular cause of action
against a financial institution for inappropriate production of a customer's,
depositor's, or borrower's records are two-fold. First, the Texas Supreme
Court has still not formally recognized this claim. Accordingly, it may not
be a viable cause of action. Second, and more importantly, the Texas
Supreme Court's requirement of "actual malice" as an element of the tort
of false light invasion of privacy has made it very difficult to prove such an
action. By requiring proof of actual malice, the Texas Supreme Court has
reduced the efficacy of using such a cause of action against a financial
institution.

F. Texas Financial Institutions and the Right to Privacy

Thus far, only one case in Texas, Palmatier v. Beck, 157 has considered
the right to privacy in connection with the duties of a financial institution
disclosing information about a depositor.' 58 Palmatier was the landlord of
Beck's son. Beck issued a check to Palmatier for rent owed by Beck's
son.

59

Before cashing the check, Palmatier called the bank and, representing
himself as Beck, found out the amount of money in Beck's account.16

0

Palmatier then deposited enough cash into Beck's account to satisfy the
check and cashed the check.16

1 Beck sued Palmatier and the University
State Bank of Denton (the "bank") for unlawful invasion of privacy. 62

The Fort Worth Court of Appeals found no Texas cases providing a
cause of action for invasion of privacy under the facts in the case.'63

Relying upon Peterson v. Idaho First National Bank,16' the court held that
Beck's petition failed to state a claim.165 Because Beck failed to allege
or prove that either the bank or Palmatier disclosed the information

156. Id. at 202.
157. 636 S.W.2d 575 (Tex. App.-Fort Worth 1982, no writ). The Milohnich and Peterson cases

were cited with approval in a dissent by Judge Dyer in Price v. Wirtz, 412 F.2d 647, 654 (5th Cir. 1969).
The Price case did not involve bank disclosures rather, it involved labor relations issues. See id. at 647-
48.

158. 636 S.W.2d at 576.
159. Id.
160. Id.
161. Id.
162. Id.
163. Id. at 577.
164. 367 P.2d 284 (Idaho 1961).
165. 636 S.W.2d at 577.
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regarding Beck's account to any third party, the court determined that no
liability attached to the defendants."

The Palmatier decision has been harshly criticized for several reasons.
First, the Fort Worth Court of Appeals required publication of the informa-
tion, an element not found in the Texas cases involving "invasion of priva-
cy.' ' 167  Second, the court in Peterson found the bank had violated the
implied contract of confidentiality, despite the fact that there had been no
publication."6 Third, the Palmatier court never addressed, nor apparently
considered, a breach of an implied contract of confidentiality.

Accordingly, based singularly or collectively on Article I, Section 9 of
the Texas Constitution, the tort of either invasion of privacy or defamation,
or of breach of an implied contract, a Texas court could fashion a remedy
for unauthorized disclosure of records by a financial institution. However,
judicial approaches to creating substantive privacy or confidentiality rights
fail to provide the type of comprehensive statutory framework to protect
financial records unique to the legislative process.' 69

VIII. TIME FOR REFORM

Enacted almost 50 years ago as part of the Texas Banking Code, the
Act is a hodgepodge of amendments and minor revisions. Any reform of
the Act should focus on two aspects: one, minor revisions in procedural
requirements; and two, comprehensive revisions to create a substantive right
to privacy. For this reason, the Texas state legislature should pass, and the
governor should approve, a comprehensive revision of the Texas Financial
Institutions Privacy Act.

As presently drafted, the procedural requirements of the Act, contained
in sections 2 and 3, are sufficient. These sections of the Act are discussed
in Parts IX and X. Only the notice requirements of section 2 should be
considered for revision. As currently written, the financial institution has
discretion as to whether the notice requirements must be fulfilled. This
section should be made mandatory, i.e., the notice requirements should be
complied with before the financial institution may honor a request. Such a
revision will remove any discretion that the financial institution has in this
regard.

166. Id.
167. Id. The Palmatier decision was harshly criticized by one commentator. See Lyman G.

Hughes, Annual Survey of Texas Law: Torts, 37 Sw. U. 1. 22 (1983). The seminal case in Texas on
the tort of invasion of privacy, Billings v. Atkinson, does not require that "an invasion of an individual's
private business and personal affairs must be followed by a publication of those affairs by the defendant
before a cause of action arises." Id.

168. 367 P.2d at 290.
169. The pervasive federal and state regulation of financial institutions makes the lack of remedy

for unauthorized disclosure of records of a financial institution even more puzzling.
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The Act should definitely be revised in two substantive areas: (1) the
formal recognition of a statutory right to privacy of records held by a
financial institution should be made (along with creation of a remedy for
violation of this right); and (2) language of various provisions of the Act
should be clarified.

A. A Statutory Right to Privacy of Financial Records

1. Creation of Such a Right

Any reform of the Act must begin with the recognition of a statutory
right regarding the privacy of records of an owner, borrower, customer, or
depositor of a financial institution. Although the courts could judicially
create such a right, the better practice would be for the legislature to take
the initiative. There are several alternatives available to the legislature in
both recognizing and protecting such a right, each with inherent advantages
and disadvantages.

The statutory right to privacy of financial records should not be
absolute. Whether these records may be disclosed should be decided by
balancing the consumer's right to privacy against a third party's need for
reasonable discovery. There should be a reason for the discovery of these
records, e.g., discovery of relevant and admissible evidence in underlying
litigation. Further, the request should be based on more than mere curiosity,
and the burden should be on the person seeking the information. Given the
confidential nature of financial records, third parties seeking discovery of
them should be required to demonstrate a "compelling need."

Further, in the context of litigation, safeguards should be available to
keep these requests from being more than pre-judgment discovery on the
solvency of another party. For example, as a result of the Texas Supreme
Court's holding in Lunsford v. Morris,70 a party asserting causes of action
for punitive damages may discover the opposing party's net worth. 17' The
Texas Supreme Court left open the question of what type of financial
evidence would be admissible on this issue. Commentators have suggested
that general sales information, sales figures, and even liability insurance may
be admissible and are probably discoverable. 72 In other instances, this
information is generally not relevant. The Act must balance the need for
this type of information, when it is relevant, against a party's use of
discovery to determine the solvency of the opposing party with regard to
satisfaction of a potential judgment.

170. 746 S.W.2d 471 (Tex. 1988).
171. Id. at 473.
172. See Gerald R. Powell & Cynthia A. Leifermann, Results Most Embarrassing: Discover),

and Admissibility of Net Worth of the Defendant. 40 BAYLOR L. REV. 527, 529--34'(1988).
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An alternative to a statutory right to privacy would be an evidentiary
privilege, protecting certain records of a financial institution from disclo-
sure. 7 3  Such a privilege exempting these records could be added by
amending Rule 166b(3) of the Texas Rules of Civil Procedure, which
currently lists information and records that are exempt from discovery. Rule
166b(3) could be amended to include "records of a financial institu-
tion."1 74 Further, in order to discover these records, a party would have
to demonstrate a "substantial need" and an inability to obtain a "substantial
equivalent" of these materials "without undue hardship," pursuant to Rule
166b(3)(e). 7

1 Such a privilege would only authorize disclosure of these
documents in certain situations.

Additionally, any revision to the Act must provide some sort of
deterrence against unauthorized disclosure by a financial institution as well
as a remedy for the consumer when such disclosure causes damages.
Imposition of a statutory fine would be one type of mechanism.

Creation of a statutory claim or cause of action will satisfy both the
deterrent and remedy problem. First, the consumer should be able to
recover for damages proximately caused by a financial institution's wrongful
disclosure. 176  Second, financial institutions will be liable only if the
disclosure results in damages. 77  Third, a successful litigant, plainti-
ff/consumer or defendant/financial institution, should be entitled to recover
reasonable attorneys' fees. 78  This last condition should discourage
specious lawsuits.

2. Reasonable Exceptions

A right to privacy of records at a financial institution should not be
unqualified. The same or similar exceptions to the Act should be included.
As noted earlier,179 three of the four exceptions set forth in the Tournier
case are also found in the Act.

173. One commentator has characterized this statute as creating "a limited privilege." Ernest
E. Figari, Jr. et al., Annual Survey of Texas Law: Texas Civil Procedure, 38 Sw. L.J. 395, 444 (1984).

174. See TEX. R. Civ. P. 166b(3).
175. See id. 166b(3)(e).
176. Unfortunately, there are some problems associated with this type of deterrent. First, fine

imposition would add another administrative layer to regulation of financial institutions. Second, a fine
provides no benefit to the victim of unauthorized disclosure.

177. The State of Oregon allows a customer to bring an action against a financial institution for
a willful or negligent violation of state statutes regulating disclosure of financial information to local and
state agencies. OR. REV. STAT. § 192.590 (1991).

178. The California statute regulating disclosure of financial information to governmental
agencies authorizes the court to impose civil sanctions against a party who. files a motion to quash a
request to disclose such information to an agency if the "court finds no reasonable grounds existed for
such a filing." CAL. GOV'T CODE § 7485 (Deering 1980).

179. See supra notes 83-84 and accompanying text.
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For example, a financial institution should not be liable if it discloses
confidential information under compulsion of law. Courts have repeatedly
upheld this exception. In Schaut v. First Federal Savings & Loan Associa-
tion,18° the United States District Court for the Northern District of Illinois
held that a bank could not be liable to a customer because it had complied
with a valid subpoena from the Internal Revenue Service ("IRS"). 8' The
IRS sought information about the interest the customer had paid as a
borrower and earned as a depositor."8 2

A more nebulous exception is when a public duty compels disclosure.
In Indiana National Bank v. Chapman,"3 a bank was sued by a borrower
for disclosing information about the borrower's automobile loan to the state
police." The state police were conducting an arson investigation that
involved the borrower's automobile. 8 5 The Indiana Court of Appeals held
that a bank will be released from its implied duty of confidentiality when
a public duty arises."g The court concluded that state law recognized a
right to privacy only if the matter was not of public concern. 8 7

This type of exception, while already recognized by Texas courts, 88

needs to be more specific. In Nikrasch v. State,'89 the Dallas Court of
Appeals held that bank officials did not violate the statute when they
disclosed a customer's minimum account balance to the police. 9° The
court emphasized that the statute only provides that "the bank may not be
required to disclose" this information.' 9'

In summary, the right to privacy of confidential financial records
should be subject to reasonable exceptions. These exceptions include
disclosures required by compulsion of law, disclosures required when the
bank's interests are implicated, and disclosures pursuant to a customer's
express or implied consent. Additional analysis should be undertaken before
an exception is made concerning a public duty to disclose.

180. 560 F. Supp. 245 (N.D. III. 1983).
181. Id. at 247.
182. Id. at 246.
183. 482 N.E.2d 474 (Ind. Ct. App. 1985).
184. Id. at 475-76.
185. Id. at 476.
186. Id. at 480-82.
187. Id. at 482.
188. See Nikrasch v. State, 698 S.W.2d 443, 450 (Tex. App.-Dallas 1985, no writ).
189. 698 S.W.2d 443 (Tex. App.-Dallas 1985, no writ).
190. Id. at 450.
191. Id.
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B. Clarification of Provisions

Setting aside the Act's lack of substantive rights, its most critical flaws
result from ambiguity. The Act's ambiguity was directly addressed in a
recent decision from the Corpus Christi Court of Appeals, Texas National
Bank of Victoria v. Lewis.192

1. Internally Inconsistent

In Lewis, a bank sued a former employee seeking a declaratory
judgment regarding the employee's claim for breach of contract.' 93 The
former employee then filed a counterclaim, seeking production of all
documents in the files of 224 of the bank's customers in discovery
requests." The bank filed a motion for a protective order, claiming the
defendant had not complied with section 1 of the Act.' 95 The trial court
denied the bank's motion.' 96

On appeal by writ of mandamus, the Corpus Christi Court of Appeals
decided that the heart of the controversy involved an interpretation of
sections 1 and 5(a) of the Act.' 97 On the one hand, the bank argued that
section 1 applied and that the trial court erred in permitting discovery of the
files. 98 On the other hand, the defendant claimed that if section 1 was
imposed upon him, then the statute was unconstitutional because it violated
his due process and equal protection rights.' 99 Instead, the defendant
contended that section 5(a) was applicable." °

In response, the bank contended that section 5(a) represented a narrow
exception, limited to those situations in which the bank sued or was being
sued by a depositor.20' In such situations, the bank argued, it could
disclose the records of such depositor to "substantiate its claims or to
defend claims against it..''202 The defendant countered that section 1 only
applied in situations where the "real target of discovery" was one of the

192. 793 S.W.2d 83 (Tex. App.--Corpus Christi 1990, orig. proceeding (leave denied]).
193. Id. at 84.
194. Id. Section 1 of the Act requires a court order and written consent of the person whose

records are sought.
195. Id.
196. Id. The bank then filed a writ of mandamus, seeking an order from the court of appeals

requiring the trial court to rescind its order denying the bank's motion for protective order.
197. Id. at 84-85.
198. Id. at 85.
199. Id.
200. Id.
201. Id. This argument of the bank is the most persuasive. See infra note 204.
202. Id. at 85.
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bank's customers and the bank was brought into the lawsuit merely to obtain
access to the customer's files.

The Corpus Christi Court of Appeals declined to reconcile the obvious
conflict in these two sections. 203 Instead, in denying mandamus, the court
of appeals emphasized that the Act was unclear, holding that:

The trial court had fashioned an order allowing the discovery but provided
some protection of confidentiality for the bank's customers. This
balancing of interests under an ambiguous statute to achieve the necessary
discovery while protecting the privacy addressed by the statute is a proper
exercise of the trial court's discretion. The statute is not so clear and
unequivocal that it imposes an absolute duty on the trial court to compel
production .204
As the Lewis case demonstrates, there are several areas of confusion

caused by the Act. This confusion is exacerbated by the Act's ambiguity
and conflicting provisions. If the Act is revised, these areas should be
corrected by the legislature.

2. Definitions

Nearly all comprehensive statutes contain an initial section which
defines terms.20 5 The Act contains no such section. There are no defini-
tions for "financial records," "customer," "depositor," or "owner."

The California statute is much clearer in its definition of terms than
Texas' Act. California provides definitions for "financial records,"
"customer," and "person. ' 206  For example, the California statute
provides the following definition for "financial records": "The term
'financial records' means any original or any copy of any record or
document held by a financial institution pertaining to a customer of the
financial institution.'' 27 The various terms used in the Act, such as
customer, depositor, and borrower, should be specifically defined in the Act
or by regulation.204

203. See id.
204. Id. at 86. The Corpus Christi Court of Appeals recognized that, at the time the trial court

acted, no case law existed to guide the trial court in its interpretation of the Act. Relying upon an
affidavit submitted by the General Counsel to the Texas Department of Banking and rules of statutory
construction, Chief Justice Nye argued, in a spirited dissent, that the writ of mandamus should have been
granted because the depositors' consent had not been obtained. The affidavit stated that the intended
objective of the Finance Commission of Texas in adding § 5(a) was to provide a narrow exception to
the general prohibition against nondisclosure in § 1. The Finance Commission, by drafting and
proposing § 5(a), only intended that it would apply to a suit by a bank against a depositor or vice versa.
The majority were apparently unpersuaded by this evidence, and there is no mention of it in their
opinion.

205. See, e.g., TEX. Bus. & COM. CODE ANN. § 1.201 (Vernon 1968 & 1993 Supp.).
206. See CAL. Gov'T CODE ANN. § 7465(b), (c), (d) (West Supp. 1993).
207. Id. § 7465(b).
208. The California statute defines a customer as follows: "The term 'customer' means any
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Another flaw involves the Act's limited definition of the term
"financial institutions." Financial institutions should be defined so that the
Act applies to both credit unions and finance companies. 2

0
9 These entities

possess financial information similar to that of banks and savings and loan
associations that should also be protected by the Act. As previously
discussed, a related question asks why section 5 of the Act is limited to
banks.2" There is no logical explanation why section 5 should not include
savings and loan associations. Any exceptions to the Act should be equally
applicable to banks and savings and loans.

Illustrative of the problems created by the Act's lack of definitions is
its failure to establish any type of definition or analysis as to which
documents of a financial institution are protected and which documents are
discoverable. 1t Included in such categories would be information generat-
ed independently by the institution in connection with a credit decision.
Examples of this information would be credit reports, loan committee
minutes, and notes. Such minutes and notes would contain information used
by the financial institution in determining whether to extend or terminate
credit, to sue, or to foreclose interest in a piece of property.21 2

Records of a financial institution that may not be relevant to a third
party's request are also included in this issue. As financial institutions offer
wider and more diverse services, these records may be further removed from
the permissible scope of a third party's inquiry. For example, financial
institutions sponsor credit cards, manage trusts, and offer international
currency exchanges. These services are all separate and apart from the
traditional role of financial institutions, i.e., lender and depository of funds.
As such, records relating to these other areas may not be sufficiently
relevant to render them discoverable.

The Act is also not definitive, first as to what constitutes a request, and
second, whether a request must be in writing.213  Further, requests for
documents of a borrower, owner, or depositor made by a proper or
necessary party to litigation are excluded from the scope of the Act.21 4

The Act itself, however, fails to define a "proper or necessary" party.25

person who has transacted business with or has used the services of a financial institution or for whom
a financial institution has acted as a fiduciary." Id. § 7465(d).

209. See Nicewander, supra note 21, at 636.
210. See supra note 39 and accompanying text.
211. The Right to Financial Privacy Act, 12 U.S.C. §§ 3401-3422 (1988 & Supp. II1 1991),

contains a comprehensive definition of "financial record": "'[Flinancial record' means an original of,
a copy of, or information known to have been derived from, any record held by a financial institution
pertaining to a customer's relationship with the financial institution . I... Id. § 3401(2).

212. In litigation brought by the borrower, the relevancy of this type of information is
questionable.

213. See TEX. REv. CIV. STAT. ANN. art. 342-705, § 2 (Vernon Supp. 1993).

214. Id. § 1.
215. See id. The only other current use of the phrase "proper or necessary" party is found in
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3. Standards

The Act does not address the standard to be applied in considering a
motion to quash or a motion for protective order filed by an owner,
depositor, customer, or borrower." 6 Granted, a court should and does
have wide discretion in discovery matters, but the statute could provide the
courts with some guidelines in this regard. For example, as previously
noted,217 the statute could provide that a presumption exists in favor of
privacy, requiring the party seeking disclosure to demonstrate a "compelling
need. ' 21 8  Another suggestion would be to require a balancing test, i.e.,
the right to privacy should be balanced against another's need to have access
to the information.

Another flaw is the Act's failure to ,define the terms "express or
implied," "consent," "good faith," and "usual owner of business" in
section 5. Section 5 of the Act allows disclosure if made with "express or
implied consent, ' 2 9  but the statute provides absolutely no guidance as
to what constitutes "implied consent." As such, the statute allows financial
institutions free reign to determine whether implied consent to disclosure has
been given. The authors suggest this provision be revised to allow
disclosure only if an express waiver is made by the owner, depositor,
customer, or borrower.

Further, the Act does not specify whose "consent" is needed.22 °

This question has two practical applications. One, when an account is
maintained in joint names, can one of the account holders consent to
disclosure independently of the other? Two, as to an account of a business
entity, e.g., a corporation, who is authorized to consent to disclosure of the
corporation's records? The statute's concept of "consent" seems poorly
defined. Finally, the Act's failure to define terms such as "good faith" and
"4usual course of business" permits a bank almost absolute discretion in
deciding whether to disclose financial information.221

Rule 37 of the Texas Rules of Civil Procedure, entitled "Additional Parties." TEx. R. Civ. P. 37. This

procedural rule allows additional parties to be added before a case is called to trial. See id. Although

Rule 37 reverses the order of the words, "necessary or proper," the procedural rule does not define these

terms. Likewise, no published opinions addressing the Act or procedural Rule 37 provide definitions.

216. See TEx. REV. CIv. STAT. ANN. art. 342-705, § 3 (Vernon Supp. 1993).

217. See supra note 133 and accompanying text.

218. For example, under the FED. R. CIv. P. 26(b)(3), a party may obtain materials prepared in

anticipation of litigation "only upon a showing that the party seeking discovery has substantial need of

the materials in the preparation of the party's case and that the party is unable without undue hardship

to obtain the substantial equivalent of the materials by other means." A comparable standard could be

included in the Act.

219. TEx. REV. CIV. STAT. ANN. art. 342-705, § 5(2) (Vernon Supp. 1993).
220. See id.
221. See id.
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4. New Technologies

A revised Act must address new technologies, including, inter alia,
information stored on computer disks as well as high speed copiers,
telecopiers, and telefaxes. If a person obtains records from a financial
institution, are they also entitled to this information on a computer disk? If
the answer to this question is yes, who pays for the computer time to copy
the disk?

Another area not addressed by the Act involves unauthorized access to
financial records by computer hackers. The Act does not provide any
guidelines regarding the safeguards that financial institutions should
implement to protect the records of their depositors, borrowers, customers,
and owners. These records are subject to unauthorized review and copying
to the extent they can be accessed through a computer. Further, should
customers or depositors be advised if there has been unauthorized access to
their records? If, for example, a computer hacker gains access to the
institution's computer, is the institution required to advise the customer that
their records may have been compromised? This matter should be
considered in revising the legislation regulating access to confidential
financial records.

IX. PROCEDURAL REQUIREMENTS OF THE ACT

The procedural requirements of the Act authorize financial institutions
to limit or prevent disclosure of their depositors' and customers' re-
cords. 222 These provisions apply to any agency, body, or party that either
issues or obtains an order, a subpoena, or makes a request for records.223

These requirements apply unless otherwise ordered by a court or unless the
financial institution has obtained the consent of the depositor or custom-
er. 224

The Act imposes two procedural requirements upon a person or entity
seeking information from a financial institution. First, the party or entity
seeking production must give notice to the depositor or customer of the
order, subpoena, or request at least ten days prior to the date on which the
documents are to be produced.22

' This notice must be served pursuant to
the requirements of Rule 21(a) of the Texas Rules of Civil Procedure, i.e.,
it must be hand delivered, mailed by certified mail - return receipt
requested, or telecopied.226

222. See id. § 1.
223. Id. § 2.
224. Id.
225. id.
226. Id. TEx. R. Civ. P. 21a provides in pertinent part:
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Second, the party or entity seeking such information must certify to the
financial institution that the request has been served or mailed to the
institution's depositor or customer.227 This certification is to be made at
the time that the order, subpoena, or request is served or delivered to the
financial institution.228  A financial institution is authorized, but not
required, to notify the customer or depositor that it has received such order,
subpoena, or request for production.229

X. OPPORTUNITY TO QUASH AND/OR OBTAIN PROTECTIVE ORDER

Section 3 of the Act provides a self-help remedy for preventing, or at
least limiting, disclosure of these records.23  Section 3 provides that a
depositor or customer may file either a motion to quash or a motion for
protective order "in an appropriate district court" as to an order, subpoena,
or request for production of documents.23' The party seeking production
is to be personally served with a copy of the motion.232 The motion is to
be verified,233 and a failure to file such a motion constitutes "con-
sent.' 234

Whenever a party has the right or is required to do some act within a prescribed period after
the service of a notice or other paper upon him and the notice of paper is served upon him
by mail or by telephonic document transfer, three days shall be added to the prescribed period

Id. The Act is unclear as to whether Rule 21 a of the Texas Rules of Civil Procedure is strictly applicable
to § 2. Rule 21a provides that three days shall be added to any service by mail or telecopy. In other
words, a person has 13 days after being served notice of a request to a financial institution for production
of documents to take any action to halt or limit the requested production. Accordingly, if notice is
provided by mail or telecopy, the actual time to be given to the depositor or customer is probably 13
days rather than 10 days. No cases have interpreted this §.

227. TEx. REV. CrV. STAT. ANN. art. 342-705, § 2 (Vernon Supp. 1993).
228. Id. The Act also provides that an institution is entitled to recover all "reasonable costs of

reproduction, postage, delivery and other expense" that it becomes liable for as a result of compliance
with the order, subpoena, or request. Id. An institution may decline to produce such documents until
it has been reimbursed its reasonable costs or a cost bond has been posted. Id.

229. Id. If a trial or hearing is less than ten days from the date that notice is given, § 2 provides
that a person may still obtain the disclosure, production, or examination of information at trial by
persuading a court of competent jurisdiction to shorten the ten day advance notice period. Id. No
standard or burden of proof is provided in the statute for shortening the period of time. See id.

230. See id. § 3. Section 3 of the Act offers an explanation of why the depositor or customer
is entitled to receive at least 10 days advance notice prior to production. See id.

231. Id. The statute provides no standard for quashing a subpoena or granting a protective order;
therefore, the provisions concerning rule 166b(5) of the Texas Rules of Civil Procedure regarding
protective orders is probably applicable. See id.

232. TEx. REV. CIV. STAT. ANN. art. 342-705, § 3 (Vernon Supp. 1993).
233. Id. There is no requirement under rule 166b.5 of the Texas Rules of Civil Procedure that

either a motion to quash or a motion for protective order must be verified. See TEX. R. Civ. P. 166b(5).
234. See TEx. REV. CIV. STAT. ANN. art. 342-705, § 3 (Vernon Supp. 1993). The Houston Court

of Appeals for the First District, in Biernat v. Powell, 757 S.W.2d 115, 117 (Tex. App.-Houston [1st
Dist.] 1988, no writ), held that a nonparty bank depositor's failure to file such a motion constituted

consent for disclosure, production, or examination of the depositor's records. A letter sent by the
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XI. AFrERWORD - PRACTICAL CONSIDERATIONS

In the absence of a substantive right to privacy of records for
depositors, customers, owners, and borrowers of financial institutions, there
are several practical matters that should be considered in connection with the
procedural requirements contained in the current version of the Act. These
considerations are obviously different for counsel representing a financial
institution vis-a-vis either a litigator seeking disclosure of financial
documents or counsel representing a depositor.

A. Counsel for the Financial Institution

On the one hand, for counsel representing the financial institution,
production may not take place until either notice has been given or consent
obtained, unless the statute has been strictly followed. Realistically, if there
is non-compliance with the statute, production will be delayed only until this
defect in compliance is cured. Moreover, even if the Act's notice require-
ments have not been complied with, there is nothing to prevent the financial
institution from producing the records. The Act merely provides that a
financial institution shall not be required to provide such records unless the
Act is followed. 35 If the depositor obtains either an order quashing the
subpoena or a protective order, then and only then, will the financial
institution not be required to produce the requested documents.

Additionally, as a matter of professional courtesy, counsel for the
financial institution may contact the owner, customer, depositor, or
borrower, or their legal counsel, to let them or their counsel review the
records to be produced prior to the production, The issue of whether a
motion to quash or a motion for a protective order is appropriate depends
on the nature of the requested records in the institution's files. A review of
the records before production may reduce the instances where protective
orders are sought if it is determined that the records are not worth fighting
over.

Counsel for the financial institution can also determine which
documents belong to the customer and which belong to the institution.

nonparly bank depositor to the bank's counsel and the counsel of the party seeking production objecting
to the disclosure "cannot be treated as compliance with article 342-705." Id. In a recent decision, the
Corpus Christi Court of Appeals held that the burden is on the party seeking the disclosure of
information from the financial institution to show "that disclosure was required at law or in equity."
Ramirez v. Lagunes, 794 S.W.2d 501, 506 (Tex. App.-Corpus Christi 1990, no writ). Moreover, the
party seeking disclosure has the burden to demonstrate that the proper procedures have been followed.
Id.

235. See TEX. REV. Civ. STAT. ANN. art. 342-705, § I (Vernon Supp. 1993).
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Because neither the Act not any case law provides guidelines on this issue,
counsel is left with wide discretion.

Another matter that counsel for the financial institution should be
extremely sensitive to is unauthorized disclosure. Should the governor and
legislature fail to revise the current Act, it is still conceivable that a Texas
court will create a judicial remedy based upon existing law. For this reason,
counsel needs to be sure that the financial institution is careful in responding
to requests and actually producing documents. Counsel should make their
clients cognizant of the potential risks and encourage them to keep outside
counsel advised of requests for production. It may also be advisable to
establish procedures for all production requests and have one person, or a
specified group, in charge of responding to requests.

A financial institution facing possible litigation for unauthorized
disclosure may argue that the actions of its employee were beyond the scope
of their employment. This defense has been expressly rejected by one court.
In Djowharzadeh v. City National Bank & Trust Co., 236 a court held that
a bank could be liable for a loan officer's wrongful disclosure of confiden-
tial financial investment information that was obtained from a potential
borrower.237 The court found that the loan officer had a specific duty to
collect and maintain such information.238

Finally, counsel for the financial institution may draw some comfort
from the fact that courts have rejected several different theories asserted in
cases involving unauthorized disclosure of financial records by financial
institutions. It has been held that disclosure of a customer's financial
information from one bank to another bank does not support a cause of
action for a breach of trust.239 Such a disclosure has also been determined
not to support a cause of action for tortious interference with business
relations.24

B. Counsel for the Party Requesting Information

On the other hand, a trial attorney seeking discovery of confidential
financial records must precisely follow the procedural guidelines of the
statute. Failure to comply with the statute will probably not result in denial
of the requested information, but will at least result in a delay in obtaining
it. Moreover, such a failure may be embarrassing and could needlessly in-
crease the costs of litigation.

236. 646 P.2d 616 (Okla. Ct. App. 1982).
237. Id. at 620.
238. Id. The court found that "[damages caused by his carelessness in its handling are directly

chargeable to the bank." Id.
239. See Irby v. Citizens Nat'l Bank, 121 So. 2d 118, 119 (Miss. 1960).
240. See id. at 119-20.
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One strategy that an attorney seeking records may contemplate is to
volunteer in advance to an agreed protective order. Such an order will
preserve the confidentiality of the information produced and limit its use to
the litigation at hand. This approach may satisfy the customer and facilitate
the production of the information. In addition, counsel should limit the
scope of the information sought and determine the relevancy of the
requested information prior to issuing the order, subpoena, or request. In
this way, the basis for opposition to a motion to quash or for a protective
order will be outlined prior to presentation of the dispute to the court.

A strategy to consider in the case of joint accounts is to join as parties
all persons or entities that are parties to an account for which records are
sought. This technique was used by the plaintiff in Schindler v. Austwell
Farmers Cooperative2 41 to avoid the application of the Act. 242 In this
case, Schindler appealed from a judgment entered by the district court
against him and in favor of Austwell Farmers Cooperative. 243  The
judgment for actual money damages arose from causes of action for a
breach of contract and fraudulent misrepresentations. 24  Schindler had a
joint bank account with two other individuals. 245 In order to obtain the
bank records for these accounts and to avoid application of the Act,2 6 the
two other individuals were joined by Austwell Farmers Cooperative as
parties in the litigation.247

A final suggestion would be the deletion of identifying information in
certain instances. In certain types of litigation, a party may need only
general information about customers of a financial institution. An example
of this litigation would be a suit claiming that an institution discriminates
in its lending practices, or refuses to lend to a certain group. The raw
numbers may be sufficient without disclosing the actual names of the
customers. In a suit of this type, the financial institution could provide only
that relevant information relating to its borrowers and those who sought
credit by identifying these people with a numerical designation.248 In this
fashion, the institution would be protecting its customers while at the same
time complying with the discovery request.

241. 829 S.W.2d 283 (Tex. App.-Corpus Christi), modified, 841 S.W.2d 853 (1992).
242. Id.
243. Id. at 285.
244. Id.
245. Id. at 288 n.2.
246. TEX. REV. CIV. STAT. ANN. art. 342-705 (Vernon Supp. 1993).
247. Id.
248. See, e.g., Texas Nat'l Bank of Victoria v. Lewis, 793 S.W.2d 83, 86 (Tex. App.-Corpus

Christi 1990, orig. proceeding [leave denied]) (depositors' files were referred to by number rather than
by name to preserve confidentiality).
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C. Counsel for the Depositor or Customer

If the customer or depositor contacts counsel to advise them of a
request for production of documents, a decision should be made as to
whether an order quashing the subpoena or a protective order should be
obtained pursuant to section 3 of the Act. First, counsel should check to be
sure that the person seeking the information has complied with the notice
provisions of the Act. Second, the scope of the subpoena or request should
be scrutinized to determine whether it is overly broad. These inquiries may
depend in part on the type of litigation and the particular claims asserted.
In other words, the subpoena or request must be consistent with the claims
or causes of action and must only seek information that is relevant to the
litigation.

Third, the documents in the customer's or depositor's file may need to
be examined to see if a motion to quash or a protective order is necessary.
Further, counsel should explore whether the party seeking the information
will enter into a voluntary protective order. In short, counsel should be
protective of the client's interests while remaining realistic about their
limited ability to protect these interests.

Finally, if a financial institution discloses records without obtaining the
consent of the depositor, borrower, customer, or owner, there may be
sufficient basis for a lawsuit. As discussed earlier, a Texas court may be
inclined to utilize existing case law to fashion a remedy for the unauthorized
disclosure of information by a financial institution.

From the cases previously discussed,249 it would seem that the more
egregious the facts, the more inclined the court will be to fashion a creative
remedy. Of course, the single most difficult element will be proof of a
compensable injury and resulting damages.

As noted earlier, a litigant should present the court with the most
reprehensible fact scenario. The landmark cases previously discussed,
including Tournier and Peterson, all involved extreme conduct by the
institution, e.g., the bank contacting the employer of the bank customer in
Peterson.2 °

Further, as many claims as are consistent with the facts should be
pleaded. In short, the claimant should include, inter alia, claims for invasion
of privacy, defamation, breach of fiduciary duty, and breach of an implied
contract of confidentiality.

Finally, a claim for punitive or exemplary damages may be pleaded in
connection with these claims. There is authority from another jurisdiction
that a financial institution may be liable for exemplary or punitive damages

249. See supra notes 77-170 and accompanying text.
250. See supra notes 85-93 and accompanying text.
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as a result of a customer's claim for breach of a duty to disclose confidential
financial information.2 5'

XII. CONCLUSION

The Texas Financial Institutions Privacy Act is both a panacea and a
Pandora's Box. As a panacea, it represents a good faith effort to'provide
some protection for consumers' financial institutions' records. It is,
however, a Pandora's Box to the extent the Act is discretionary for financial
institutions, only provides for procedural guidelines, and lacks any substan-
tive rights.

As detailed earlier, there are specific areas in which the Act needs to
be clarified and improved. The recommendations described herein have
addressed substantive and procedural flaws in the Act.

In summary, any state legislation needs the input of all groups that may
be affected by its passage. These groups would include the financial
institutions and their customers, depositors, and borrowers.

This need for input from different groups does not mean that the
resulting law should compromise the very real need for procedural and
substantive revision of the Act. Instead, unless all of these groups are
involved with the passage of such a bill, the resulting law will not be fair
and reasonable for all. The final law must strike a balance between the
rights of consumers to protect the privacy of their financial records and the
burden imposed on financial institutions in complying with additional gov-
ernmental regulations. As such, it will not have widespread public support
necessary to ensure its acceptance unless all of the affected processes are
involved in this process.

251. See Rubenstein v. South Denver Nat'l Bank, 762 P.2d 755, 757 (Colo. Ct. App. 1988). The
court cited the RESTATEMENT (SECOND) OF TORTS § 874 app. reporter's note (1982) for the proposition
that: "The breach of a duty not to disclose confidential information gives rises to an action in tort."
Id.
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