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I. INTRODUCTION

Discussion and consideration of parole by a jury during deliberations
raises the question of jury misconduct under either Texas Rule of Appellate
Procedure 30(b)(7) or Texas Rule of Appellate Procedure 30(b)(8).' Rule
30(b)(7) specifically prohibits the jury from receiving "other evidence"
after retiring to deliberate a case, while Rule 30(b)(8) mandates a new trial
when the "jury has engaged in such misconduct that the accused has not
received a fair and impartial trial. ' 2 The Texas Court of Criminal Appeals

* Solo practitioner; Briefing attorney for the Honorable Sam Houston Clinton, Judge, Texas

Court of Criminal Appeals; B.A., University of Texas at Austin, 1984; J.D., St. Mary's University, 1989.
** Staff attorney for the Texas Court of Criminal Appeals; B.A., University of Texas at Austin,

1976; J.D., St. Mary's University, 1988.
The opinions expressed herein are solely those of the authors, and do not represent the views of any

Judge of the Texas Court of Criminal Appeals.
1. Either Rule 30(b)(7) or Rule 30(b)(8) may apply depending upon the facts of the case. See

Diaz v. State, 660 S.W.2d 93, 94 (Tex. Crim. App. 1983), in which a complaint was raised under TEx.
CODE CRIM. PROC. ANN. art. 40.03(8) (Vernon 1974) when jury misconduct was alleged to have
occurred before the jury retired. See also Barrington v. State, 594 S.w.2d 88, 90 (Tex. Crim. App. 1980)
(holding that under article 40.03(8) there was no evidence to support a charge of jury misconduct).

2. See Heredia v. State, 528 S.W.2d 847, 850-52 (Tex. Crim. App. 1975) (canvassing the
various inconsistent standards used throughout Texas jurisprudence to determine when jury discussions
required reversal).
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has repeatedly held that "any discussion of the parole law by the jury
constitutes jury misconduct. ' 3

Nevertheless, in 1989 Texas voters approved an amendment to Article
IV, Section 11 (a) of the Texas Constitution which reads:

The Legislature shall have the authority to enact parole laws and laws that
require or permit courts to inform juries about the effect of good conduct
time and eligibility for parole or mandatory supervision on the period of
incarceration served by a defendant convicted of a criminal offense.4

Having been vested with the constitutional power to enact a parole law
charge to Texas juries, the legislature enacted jury instructions on parole
law. These instructions address punishment schemes for specially designat-
ed offenses or offenses involving affirmative findings, 5 enhanced first-
degree felonies, and enhanced third-degree and second-degree felonies.6

For specially-designated offenses or offenses with affirmative findings,
the jury instructions include the following:

Under the law applicable in this case, if the defendant is sentenced to a
term of imprisonment, he will not become eligible for parole until the
actual time served plus any good conduct time earned equals one-fourth
of the sentence imposed or 15 years, whichever is less, without consid-
eration of any good conduct time he may earn. If the defendant is
sentenced to a term of less than six years, he must serve at least two
years before he is eligible for parole. Eligibility for parole does not
guarantee that parole will be granted.7

When the defendant has been convicted of a felony and a prior
conviction has been alleged for sentence enhancement, the following instruc-
tion is included in the jury charge:

Under the law applicable in this case, if the defendant is sentenced to a
term of imprisonment, he will not become eligible for parole until the
actual time served plus any good conduct time earned equals one-fourth
of the sentence imposed or 15 years, whichever is less. Eligibility for
parole does not guarantee that parole will be granted.8

Other than the specialized instructions, an Article 37.07, Section 4
charge instructs the jury as follows:

Under the law applicable in this case, the defendant, if sentenced to a
term of imprisonment, may earn time off the period of incarceration

3. Munroe v. State, 637 S.W.2d 475, 476 (Tex. Crim. App. 1982) (emphasis added).
4. TEx. CONsT. art. IV (1876, amended 1936, 1983, 1989).
5. These are the so-called "3g" offenses listed in Tx. CODE CRIM. PRoc. ANN. art. 42.12,

§ 3g (Vernon Supp. 1993): capital murder, aggravated kidnapping, aggravated sexual assault, aggravated
robbery, and an affirmative finding that a deadly weapon was "used or exhibited during the commission
of a felony offense or during immediate flight therefrom, and that the defendant used or exhibited the
deadly weapon or was a party to the offense and knew that a deadly weapon would be used or
exhibited."

6. TEX. CODE CRIM. PRoc. ANN. art. 37.07, § 4(a) (Vernon Supp. 1993).
7. Id.
8. Id. § 4(b).
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imposed through the award of good conduct time. Prison authorities may
award good conduct time to a prisoner who exhibits good behavior,
diligence in carrying out prison work assignments, and attempts at
rehabilitation. If a prisoner engages in misconduct, prison authorities may
also take away all or part of any good conduct time earned by the
prisoner.

It is also possible that the length of time for which the defendant will
be imprisoned might be reduced by the award of parole.

It cannot accurately be predicted how the parole law and good
conduct time might be applied to this defendant if he is sentenced to a
term of imprisonment, because the application of these laws will depend
on decisions made by prison and parole authorities.

You may consider the existence of the parole law and good conduct
time. However, you are not to consider the extent to which good conduct
time may be awarded to or forfeited by this particular defendant. You are
not to consider the manner in which the parole law may be applied to this
particular defendant.9

Despite the law against jury discussion and consideration of parole,
such jury instructions seem to invite jurors to consider parole in assessing
punishment.'I Jurors who are given such specific instructions about parole
and who are impliedly told that they may discuss parole law during their
deliberations cannot be said to "misconduct" themselves by following
instructions from the court." The fault of parole consideration would
belong to the court, not the jury. Thus, the question suggests itself: Does
the parole law instruction tell the jury that it may consider parole in its
deliberations?

The meaning of the instruction is clouded in subjunctive language. At
first glance, the charge appears to tell the jury that it may consider parole
law generally, but that it may not consider the "extent" or "manner" by
which the law may be applied in the very case the jury is considering. But
such an interpretation creates an irreconcilable conflict and raises, rather
than settles, questions about the jury's duty under such instructions. If
jurors are prohibited from applying consideration of parole law to the case
before them, then the instruction that jurors "may consider the existence of
parole law and good conduct time''" 1 2 would seem a nullity. Given the
admonition that they may not consider the extent and manner of parole as
applied to the present defendant, the jury may well wonder why it should

9. Id.§4.
10. See id. art. 37.07, § 4(a).
11. See Rose v. State, 752 S.W.2d 529, 554-55 (Tex. Crim. App. 1987); see also Arnold v.

State, 786 S.W.2d 295, 310-13 (Tex. Crim. App.) (concluding that presumption of harm arising when
trial court informs jury of parole law but cautions them not to consider it prevails over presumption that
jury follows instructions given by trial court), cert. denied, 498 U.S. 838 (1990).

12. TEX. CODE CRIM. PROC. ANN. art. 37.07, § 4(a), (b) (Vernon Supp. 1993).
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deliberate at all about a subject it can neither influence nor utilize in its
decision about the sentence to assess.

Instead, such an inartfully worded charge is meant to convey, in order
to be legally valid, that each juror is permitted to know that parole is a part
of this state's punishment scheme and that its application to the defendant
is possible, but that the jurors must not use their knowledge of it in any way
during their deliberations.1 3 The purpose of telling each juror that he may

13. This, at any rate, is what proponents of the charge claimed when it was debated in the
legislature. The House Study Group's analysis of the bill stated:

This bill would require judges in the penalty phase of a felony trial to instruct the jury
on parole and good-conduct time laws, unless the defendant was convicted of a capitol [sic)
felony.

The jury instruction would have to state that the defendant could earn time off the
sentence imposed through the award of good-conduct time. It would also have to state that
prison authorities could award good-conduct time to prisoners who exhibited good behavior,
diligence in prison work, and attempts at rehabilitation. The instruction would have to point
out that prison authorities could take away all or part of a prisoner's good-time credit for
misconduct.

In discussing parole, the judge would be required to state that the purpose of parole is
to allow a prisoner who has been rehabilitated to return to the community before serving the
full sentence and to help the prisoner adjust to freedom. The instruction would be required
to state how soon the defendant could become eligible for parole and how under the law this
would depend on the length of sentence imposed.

The instruction would have to state that the effect of the parole and good-conduct time
laws on the defendant's prison term could not be accurately predicted, since the application
of these laws would depend on the defendant's future conduct and the prison and parole
authorities' evaluation of that conduct and their exercise of discretion.

The jury would be allowed to consider only the existence and operation of the laws on
parole and good-conduct time. It would not be allowed to consider the extent to which good-
conduct time would be awarded to or taken away from the defendant. Nor would it be
allowed to consider the manner in which the parole law might be applied to the defendant.

The bill would not permit evidence or argument of counsel on the operation of these
laws to be introduced if it was not relevant or was otherwise not admissible during the penalty
phase of a trial. Evidence of the language of the statutes on parole and good-conduct time,
however, would be admissible during the penalty phase.

Supporters argued:
Many times the sentences jurors impose are affected by how they perceive the laws on

parole and good-conduct time. Based on their vague understanding of these laws, they
impose sentences that are too harsh or too lenient. This bill would lead to more rational
sentences, because jurors will not be basing their decisions on misinformation. It would just
give jurors the same information that judges have when they determine a defendant's
punishment.

This bill would not encourage jury misconduct - it would deter it. It would let jurors
recognize the existence and operation of the parole and good-conduct time laws. Now they
are not permitted to consider them, but they do anyway.

Nor would this bill lengthen a trial's penalty phase, as opponents have argued. The bill
makes it clear that only evidence on the statutes on parole and good-conduct time would be
admissible. Defense attorneys would not be able to introduce voluminous evidence on the
determination of sentence length.

Opponents argued:
This bill would do nothing but confuse juries. The parole and good-time statutes are

complicated. It is next to impossible to fit an adequate explanation into a statutory jury
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consider the existence of parole simply recognized that jurors aspire to
follow the court's instructions scrupulously while conscientiously avoiding
deviation from judicial pronouncements about what they can and cannot do
during their deliberations. This allows each juror to consider the existence
of parole privately and individually alleviates each juror of his suspicion that
he may be departing from his purpose.' 4  The parole law instructions
contrast what a jury can and cannot do. They draw a fine line between a
juror's private knowledge that parole law exists and the actual discussion
amongst jurors about parole when they are considering the punishment of
the defendant.

A brief explanation of parole in the charge, as mandated by Article
37.07, Section 4, is stated so generally and obliquely that no sensible reader
could intelligently conclude how parole law would ultimately be applied to
any particular defendant. The charge states, "the defendant ... may earn
time off the period of incarceration .... Prison authorities may award good
conduct time .... Prison authorities may also take away ... good conduct
time . . . . It is also possible that the length of time . . . must be re-
duced."'' 5  The last paragraph in the explanatory section summarizes the
point: "It cannot be accurately predicted how the parole law and good
conduct time might be applied to this defendant if he is sentenced to a term

instruction. The jurors' confusion would only lead to more hung juries. Moreover, juries
would be frightened into thinking that these laws will reduce a defendant's prison term, so
they will want to impose longer sentences. But there is no way to forecast with precision
how these laws will affect a defendant's prison term. It depends on the defendant's future
actions and how TDC and the parole board regard those actions.

This bill would also invite jury misconduct. It asks the jury to consider the existence
and operation of these laws, but then tells it not to consider how they will be applied to the
defendant before them. This is a specious distinction that will open the door to reversible
error.

Defense attorneys would be encouraged to introduce evidence explaining how the parole
and good-time laws are applied, since the bill only prohibits the introduction of evidence on
these laws that is not relevant. The defense would certainly want to show, for example, that
parolees can be immediately reimprisoned for misconduct until the full term of their sentence
has expired. The result of letting in all the relevant evidence on the duration of prison
sentences would be a longer punishment phase in each criminal trial and a lot more expense
for the state.

HOUSE COMM. ON CRIMINAL JURISPRUDENCE, BILL ANALYSIS, Tex. S.B. 37, 69th Leg., R.S. (1985).
14. "Article 37.07, § 4a . . . was intended (1) to ensure that jurors are informed of the

rudiments of the parole law so as to dispel any misconceptions they might have and (2) to ensure that
jurors understand why it is inappropiate _Or " -, to cosider the , th,,
punishment to be assessed." Alvarado v. State, 723 S.W.2d 318, 320 (Tex. App.-Austin 1987), rev'd,
762 S.W.2d 590 (Tex. Crim. App. 1988) (vacating as unconstitutional pursuant to Rose v. State, 752
S.W.2d 529 (Tex. Crim. App. 1988)). "Let us accept that jurors are reasonable and sensible persons
who can be trusted to follow their oath and instructions from the trial court when they are made to
understand the reason they are not to discuss parole." Keady v. State, 687 S.W.2d 757, 762 (Tex.
Crim. App. 1985) (Clinton, J., dissenting).

15. TEX. CODE CRIM. PROC. ANN. art. 37.07, § 4(a) (Vernon Supp. 1993) (emphasis added).



TEXAS TECH LAW REVIEW

of imprisonment, because the application of these laws will depend on
decisions made by prison and parole authorities." 6

The parole charge does not draw the line for permissible juror conduct
between jury consideration of the "extent" or "manner" of parole law
application. Such a distinction is specious - no one "considers" the
"existence" of parole; it is not a philosophical matter to be pondered, but
a system of prisoner release which is a reality recognized by all.' 7 The
line is drawn between each juror individually considering parole on the one
hand, and the actual discussion of parole on the other, when jurors debate
what punishment they believe is fair for a particular person.'8 It is when
jurors speak about parole law that they risk relating it to the defendant's
punishment. In order to prevent this infection of jury misconduct from
spreading, jurors should be instructed that they must never mention parole
law among themselves since they cannot control its application and that any
such consideration is a distraction from their purpose of deciding what
punishment they believe the defendant deserves.1 9 Thus, jurors engage in
misconduct in context of the parole law instruction, whenever they discuss
parole among themselves.

II. THE CURRENT TEST FOR REVERSAL ON GROUNDS OF JURY
DISCUSSION AND CONSIDERATION OF PAROLE:

THE SNEED TEST

In Sneed v. State,2" the Texas Court of Criminal Appeals formulated
a test requiring the satisfaction of five different elements before jury
discussion of parole law will mandate reversal. The five prongs are: (1) a
misstatement of the law; (2) asserted as a fact; (3) by one professing to
know the law; (4) which is relied upon by other jurors; (5) who for that
reason changed their vote to a harsher punishment.2'

16. Id. (emphasis added); see Sanders v. State, 580 S.W.2d 349, 351 (Tex. Crim. App. 1978)
(emphasizing that the "trial court should always attempt to eliminate the possibility of such misconduct"
by forbidding parole discussion through its instructions).

17. "It is a matter of common knowledge that from time to time inmates of the Texas
Department of Corrections are released on parole ...." Taylor v. State, 420 S.W.2d 601, 608 (Tex.
Crim. App. 1967).

18. The instruction "is impeccably designed to prevent mischief by aggressive jurors, and to
keep from harm's way the doctrine of separation of powers." Sneed v. State, 670 S.W.2d 262, 270 (Tex.
Crim. App. 1984) (Clinton, J., dissenting).

19. Indeed, this appears to have been one of the legislative purposes behind article 37.07, § 4.
Its supporters erroneously believed such instruction "would not encourage jury misconduct, it would
deter it. It would let jurors recognize the existence and operation of the parole and good-conduct time
laws. Now they are not permitted to consider them but they do anyway." HOUSE COMM. ON CRIMINAL
JURISPRUDENCE, BILL ANALYSIS, Tex. S.B. 37, 69th Leg., R.S. (1985).

20. 670 S.W.2d 262 (Tex. Crim. App. 1984).
21. Id. at 266.

[Vol. 24:773
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To date, only twice has the Sneed test been satisfied: Shields v.
State22 and Buentello v. State.23 Shields is perhaps a more instructive case
for meeting the Sneed list procedurally and substantively than Buentello,
which interpreted Rule 606(b), the evidentiary rule governing jury miscon-
duct.24 Buentello will be discussed further in Part V.

The defendant in Shields was convicted for delivery of methamphet-
amine and was sentenced to twenty-five years confinement in the Texas
prison system. The court of appeals affirmed the conviction, rejecting the
defendant's contention that the jury committed misconduct by voting for a
harsher punishment due to a misstatement of law on behalf of several jur-
ors.

25

During the defendant's hearing on his motion for new trial, the
following colloquy ensued between defense counsel and the jury foreman,
Reverend Bouvinghausen:

Q. Now in the jury room there was discussion of the parole law and
its application to this Defendant, is that correct, sir?

A. That's right.
Q. All right, sir. Now was it asserted as a fact by other jurors there

in the jury room that if Danny Shields, the Defendant, were assessed a
sentence to serve 25 years ... that he would be released in eight years or
less?

A. Right.
Q. This was asserted as fact?

A. Yes.

Q. And did you rely on the correctness of that statement?
A. Yes.
Q. And is it because of the correctness of that assertion of fact that

you were willing to vote to assess the Defendant a sentence of 25 years
to serve in the penitentiary?

A. Yes.
Q. All right, sir. Now unless you have this definite assurance that

he would serve eight years or less, would you have voted for any
sentence, yourself, in excess of eight years?

A. No.
Q. That was the reason you went along with 25 years?
A. Right.
Q. This assertion of law was as a matter of fact, is that correct, sir?

22. 809 S.W.2d 230 (Tex. Crim. App. 1991).

23. 826 S.W.2d 610 (Tex. Crim. App. 1992).
24. TEx. R. CRIM. EvID. 606(b).
25. Shields v. State, 730 S.W.2d 178 (Tex. App.-San Antonio 1987), rev'd, 809 S.W.2d 230

(Tex. Crim. App. 1991).

1993 779
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A. Correct.26

On redirect examination, Bouvinghausen reiterated that the other jurors
felt the defendant would be released in eight years and he had accepted this
as fact. He further stated that he and his fellow jurors never discussed eligi-
bility for parole, but assessed the twenty-five year sentence because they
were convinced that if they had not, the defendant would be free in a mere
eight years.2 It is difficult to imagine a clearer misstatement of the law
on behalf of a juror. Because the Texas Department of Criminal Justice,
Pardons and Paroles Division has discretionary authority to determine
whether or not someone will be granted parole, no one can predict how long
a defendant convicted of a crime will serve in the penitentiary. The parole
law charge so instructs the jury. Nevertheless, the majority opinion held
that because the jurors were merely repeating information given them in the
parole charge, the statement attributed to a juror professing to know the law
was not a misstatement of the law. 28 In a dissenting opinion, Justice
Chapa pointed out that several jurors misstated the law by asserting as a fact
that the defendant would be released in eight years regardless of any action
by the Division, and that the jury foreman relied on these statements and for
that reason voted for a harsher punishment.29

Implicitly agreeing with Justice Chapa's dissent, the Court of Criminal
Appeals reasoned that, although the jury may have been relying on the
mathematical formula given earlier in their instruction, the assertion was still
a misstatement of law.30 The actual time computation was within neither
the jury's nor the court's control, and jurors disregarded the instruction that
the actual computation of time was not something which could be predicted
with any degree of accuracy. 3' Relying on Rose v. State3 2 and Arnold v.
State,33 the Court of Criminal Appeals held that because the jurors failed
to read the trial court's instructions as a whole, they exceeded their responsi-
bility and authority and made a misstatement of the law.' Consequently,
the defendant was entitled to a new trial on punishment.

The Shields opinion, while reversing the appellate court, underscores
the near impossibility of meeting the five Sneed factors, and accentuates the
weak protections it provides for vindicating a defendant's right to a fair jury
and a fair determination of just punishment. However, it is probably the
most instructive opinion regarding how the Sneed test may be met.

26. 809 S.W.2d at 231-32.
27. Id. at 232.
28. Id. at 231.
29. Id. at 232.
30. Id. at 233.
31. Id.
32. 752 S.W.2d 529 (Tex. Crim. App. 1987).
33. 786 S.W.2d 295 (Tex. Crim. App.), cert. denied, 498 U.S. 838 (1990).
34. 809 S.W.2d at 233.
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Despite the appellant's success in Shields, the Sneed test has never been
reconciled with the underlying fundamental concerns of Rose v. State.3,

In Rose, the Court of Criminal Appeals held that charging the jury on good
time and parole not only violated the Texas separation of powers doctrine,
but offended the due course of law guarantees under the -Texas Constitu-
tion. While Rose itself was concerned primarily with the constitutionality
of a statute, the principles on which that decision rested are equally
applicable to the question of jury discussion of parole law.37

III. CONSTITUTIONAL PRINCIPLES FOR PROHIBITING

JURY CONSIDERATION OF PAROLE

Both the state and federal systems of government separate power
among three primary departments - the executive, the legislative, and the
judicial. The power of the judiciary is further diffused in a like manner.3

The purpose of the division is to prevent concentration of power, which
history and experience teaches is the seed of the arbitrary exercise of
power.39  By utilizing a system whereby power is permanently diffused

35. 752 S.W.2d at 529.
36. Id. at 534, 537; see TEX. CONST. art. I, §§ 13, 19.
37. A potentially more vexing constitutional development is the enshrinement of legislative

authority to create the vehicle through which jurors may be given the formerly unconstitutional charge.
See Oakley v. State, 830 S.W.2d 107. 110 (Tex. Crim. App. 1992) (holding that the parole instruction
violates neither Article I. § 13 nor § 19 of the Texas Constitution); see also Muhammad v. State, 830
S.W.2d 953, 955 (Tex. Crim. App. 1992) (holding that the parole instruction violates neither the Fifth
nor Fourteenth Amendments to the United States Constitution).

38. See TEX. CONST. art. II, § 1. The overwhelming majority of states have similar provisions
in their constitutions. See, e.g., ALA. CONST. art. III, §§ 42, 43; ARIZ. CONST. art. III; ARK. CONST. art.
IV, 99 1, 2; CAL. CONST. art. Ill, § 3; COLO. CONST. art. III; CONN. CONST. art. 11; FLA. CONST. art. II,
§ 3; GA. CONST. art. I, § 2,1 III; IDAHO CONST. art. II, § 1; ILL. CONST. art. II; IND. CONST. art. III, §
1; IOWA CONST. art. III, § i; KY. CONST. §§ 27, 28; LA. CONST. art. II, §§ 1, 2; ME. CONST. art. III, §§
1, 2; MASS. CONST. part 1, art. 30; MICH. CONST. art. III, § 2; MINN. CONST. art. III, § 1; MIss. CONST.
art. I, §§ 1, 2; MO. CONST. art. II, § 1; MONT. CONST. art. Il, § 1; NEv. CONST. art. 111, § 1; N.H.
CONST. part 1, art. 37; N.M. CONST. art. III, § 1; N.C. CONST. art. I, § 6; OKLA. CONST. art. IV, § 1;
S.C. CONST. art. I, § 8; S.D. CONST. art. II; TENN. CONST. art. 11, §§ 1, 2; UTAH CONST. art. V, § 1; VT.
CONST. art. II, §§ 1, 5; VA. CONST. art. 1, § 5, art. III; W. VA. CONST. art. V, § 1; WYO. CONST. art. 11,
§ 1.

39. No political truth is certainly of greater intrinsic value or is stamped with the authority
of more enlightened patrons of liberty than [the doctrine of separation of powers]. The
accumulation of all powers, legislative, executive and judiciary in the same hands, whether of
one, a few, or many, and whether hereditary, self-appointed, or elective, may justly be
proiouricedI th vely deiInton Of tfiyranny.

THE FEDERALIST No. 47 (James Madison). The Republic of Texas placed the separation of powers
doctrine in Article I, § I of its constitution. See Constitution of the Republic of Texas art. 1, § 1 (1836),
reprinted in TEX. CONST. app. 523, 523 (Vernon 1955). Even before independence, the separation of
powers principle appeared in the Mexican Constitution of 1824 and the Coahuila-Texas Constitution of
1827. See Constitutive Acts of the Mexican Federation (1824), reprinted in I H.P.N. GAMMEL, LAWS
OF TEXAS 61, 62, 73 (1838); Constitution, State of Coahuila and Texas, art. 29 (1827), reprinted in 1
H.P.N. GAMMEL, LAWS OF TEXAS 423, 426 (1838).



TEXAS TECH LAW REVIEW

among separate branches, each requiring the other's approval in making law,
the inclination toward arbitrariness is frustrated and thereby restrained from
expressing itself in the formulation and execution of law. Put more
succinctly, the deliberate diffusion of power over law is meant to shield
individual liberty from arbitrary authority. 40

This separation of governmental powers protecting individual liberty is
mirrored in the administration of justice, where a similar diffusion of judicial
power protects individual justice. While the judge is the expositor of legal
and constitutional principles necessarily transcendent of public sentiment, the
twelve jurors are the delegates of their community representing the
immediate collective will on criminal punishment.41 Just as the legislative
impulse is tempered by the primary separation of powers in government, so
too, may the penalty assessed by a jury ultimately be tempered in the
administration of justice.42

Based upon the same principle that the divisions of governmental
powers to enact law were created, a division of power to formulate just
punishment was created between the jury and the Pardons and Paroles
Division.43 After the legislature drew broad delineations of punishment in
classifying crime according to seriousness,44 the jury and the Pardons and
Paroles Division were left to individualize punishment to a particular
defendant and further refine the punishment to meet the ends of justice.
Both juror and division member have the identical purpose: the assessment
of fair punishments for criminals.45 Both represent the same interest: the
collective conscience of the community.46 Paradoxically, only by dividing

40. See generally Alexander v. State, 441 So. 2d 1329 (Miss. 1983) (discussing thoroughly the
separation of powers principle).

41. Trial by an impartial jury of independent laymen raises another imposing barrier to
oppression by government officers. As one of the more perceptive students of our experiment of
freedom keenly observed, "The institution of the jury... places the real direction of society in the hands
of the governed, or a portion of the governed, instead of leaving it under authority of the government."
1 DE TocQuEviLE, DEMOCRACY IN AMERICA 282 (Reeve trans., 1961 ed.). "The jury injects a
democratic element into the law. This element is vital to the effective administration of criminal justice

.Green v. United States, 356 U.S. 165, 215 (1958).
42. "It is the duty of a court in its relation to the jury to protect parties from unjust verdicts

arising from ignorance of the rules of law and of evidence, from impulse of passion or prejudice, or from
any other violation of his lawful rights in the conduct of a trial." Pleasants v. Fant, 89 U.S. (22 Wall.)

116, 121 (1874).
43. See Rose v. State. 752 S.W.2d 529, 533-34 (Tex. Crim. App. 1987).
44. TEX. PENAL CODE ANN. ch. 12 (Vernon 1989 & Supp. 1993).
45. "The board emphasizes that its purpose is not to recommend the release of a criminal upon

society, but to aid the Texas Prison System and the governor in rehabilitating and returning to their
rightful places in society, citizens who may be reclaimed." TEx. CONST. art. IV, § II interp.
commentary (Vernon 1984).

46. This interest is obtained by meeting - through sentencing and parole - the objectives
expressed in TEX. PENAL CODE ANN. § 1.02 (Vernon 1974):

(1) to insure the public safety through:
(A) the deterrent influence of penalties hereinafter provided;

[Vol. 24:773
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this power can the singular interest and purpose be attained. The reason for
the paradox is that the jury's calculation of fair penalty maintains its just
nature only so long as the individual punished maintains a disposition so
criminal that incarceration is necessary.47 Therefore, the purpose in allocat-
ing to the Division the power to release criminals whom juries have deter-
mined should be incarcerated is to ensure that the penalty fixed by a jury is
the same penalty which satisfies the collective conscience of the community
in imposing fair punishments after the jury has dissolved. In this way, the
fixed term selected by a jury can be ameliorated if necessary to protect the
integrity of just punishment in individual cases.4

The principle of separation of powers is fundamental to the checks and
balances system within the administration of justice. However, jury
consideration of parole law undermines this principle and ultimately corrupts
the determination of just punishment. Favoring no particular province of
justice, the separation of powers principle is offended whenever one
department impermissibly attempts to shape the inner workings of the other.
Thus, an attempt by a jury to subsume parole decisions into its sentence
determination is as offensive to this principle as an attempt by the Pardons
and Paroles Division to subsume the jury sentence into its determination of
parole. 9

(B) the rehabilitation of those convicted of violations of this code; and
(C) such punishment as may be necessary to prevent likely reoccurrence of criminal
behavior;

(3) to prescribe penalties .. . that permit recognition of differences in rehabilitation
possibilities among individual offenders;

(5) to guide and limit the exercise of official discretion in law enforcement to prevent
arbitrary or oppressive treatment of persons.. . convicted of offenses[.]

Id.
47. See, e.g., TEX. CODE CRIM. PROC. ANN. art. 42.18, § 8(a) (Vernon Supp. 1993) ("A parole

panel may release a person on parole ...if the panel determines that the person's release will not
increase the likelihood of harm to the public or that the person has not failed to progress in the manner
required by the panel .... 1).

48. "The purpose of permitting suspension or imposition of sentences is to mitigate the penalties
of the criminal law so far as the public interest will permit, and to aid in the reformation of a criminal
so that he can take his place in society." TEX. CONST. art. IV, § I ]A interp. commentary (Vernon
1984).

49. Indeed, the cooperative relation between the counter-balancing powers to sentence and to
parole is embodied in the very definitions of "sentence" and "parole," which circumscribe the unique
activities of these separate organs of justice: "The sentence is that part of the judgment ... ihat orders
that the punishment be carried into execution in the manner prescribed by law." TEX. CODE CRIM.
PROC. ANN. art. 42.02 (Vernon Supp. 1993) (emphasis added). "'Parole' means the discretionary and
conditional release of an eligible prisoner from the physical custody of the ... Texas Department of
Criminal Justice if the prisoner contractually agrees to serve the remainder of his sentence under the
supervision and control of the pardons and paroles division. Parole shall not be construed to mean ...
any ... form of executive clemency." Id. art. 42.18, § 2(1) (emphasis added).
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For example, were the Pardons and Paroles Division to purport to
lengthen the sentence a prisoner received from the jury, the encroachment
would be offensive to the separation of powers doctrine because one branch
of government would be usurping the power of another. In effect, the
Division would set itself up as a super veto jury, enveloping the function of
the twelve jurors who act as the delegates of the immediate will of the
community, and rendering their deliberations and decision regarding
punishment meaningless. Such a blunt nullification of the community's will
is exactly the type of arbitrary exercise the separation of powers principle
prevents.

Suppose that, on the other hand, the jury were to decide not only the
length of the sentence, but also all conditions of punishment within the
sentence, such as whether and when to grant parole, the program of
rehabilitation, who the parole officer might be, and so forth. Such an
unworkable attempt would nonetheless be equally offensive to the separation
of powers doctrine. In effect, each jury would appoint itself an administra-
tive agency unto itself, predicting what the defendant's future behavior will
be, deciding how it would supervise the prisoner, then fixing a sentence
length to fit its forecast of the date parole might be fitting for the prisoner.
This exercise in speculation diverts the due course of law by rendering a
parole decision before the prisoner's behavior behind bars can be evaluated.
Such an irrational method smacks of the oppressive "first the sentence, then
the trial" logic which condemned Alice in Wonderland."0 This is precisely
the kind of arbitrary exercise of power which the separation of powers
principle is meant to preclude.

A system of sentencing based on anticipation is the natural outgrowth
of jury consideration of parole.5' Consideration of future parole decisions
in calculating a sentence is an arbitrary exercise in speculation about what
cannot be known by any juror: the prisoner's potential for reintegration into
free society after a period of incarceration and the various future decisions
of prison and parole authorities. By tailoring its sentence to fit decisions
anticipated in another branch, a jury manipulates its sentencing power to
dictate the threshold by which the executive branch may exercise its parole
power. Through this strategy, powers meant to remain separate and
independent are effectively consolidated by the jury's ambition to influence
and coordinate according to its own reckonings about a convicted defen-
dant's future in prison. This wayward violation of the separation of powers
doctrine results in a deprivation of liberty made arbitrary by the guesswork
of a jury.

50. See LEWIs CARROLL, ALICE'S ADVENTURES IN WONDERLAND (London 1866).
51. The jury's anticipation of parole constitutes a "revolt" to destroy, circumvent, or sidestep

parole law because they do not believe it to be a good law. See Salcido v. State, 319 S.W.2d 329, 332-
34 (Tex. Crim. App. 1959) (Davidson, J., dissenting).
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In order for a defendant to be justly punished, the jury's verdict should
be based on reason and sincere conviction, the very least that constitutional
due process of law guarantees.52 The mischief of forecasting how and
when a prisoner will become eligible for parole, and whether the prisoner
will actually be paroled, is a distraction which diverts jury deliberations
from its central purpose of deciding what punishment jurors genuinely
believe fair for a particular defendant.53 The temptation to preempt future
parole decisions is a siren to be resisted if a verdict truly reflective of the
immediate will of the community is to be reached.

Due course of law guarantees also ensure that a prisoner be punished
according to the facts and circumstances peculiar to him and the offense.
For a jury to use supposed prison terms of other felons from years past as
a yardstick to decide the fate of the individual is a mismeasurement of
punishment. A prisoner's period of incarceration may be prolonged for
reasons other than the circumstances of his or her own crime. In effect, a
prisoner is more harshly punished not for anything done, but because of the
leniency the jury conjectures other felons have received by virtue of parole
law.

The Texas Constitution was amended to give the legislature the power
to statutorily "require or permit courts to inform juries about the effect of
good conduct time and eligibility for parole." 54 The constitutional amend-
ment was meant only to permit instructions on parole, not to invite creative
instructions which might violate other constitutional provisions or obstruct
the due course of Texas constitutional law. Moreover, while the amendment
gave authority to the legislature to enact parole law jury charges, the
amendment should not be construed to mean that the legislature has the
authority to give unconstitutional parole law jury charges. Whether the
legislature has exceeded its authority under the constitutional amendment by
enacting the present parole law charge was the question avoided in Oakley
v. State.55 This was the Court of Criminal Appeals' first opportunity to
address the parole law charge since enactment of the constitutional amend-
ment.

52. See Haliburton v. State, 578 S.W.2d 726, 729 (Tex. Crim. App. 1979) (stating that jury
decisions should be informed and intelligent, based on every piece of "legally available" information).

53. See Leverett v. State, 3 Tex. Ct. App. 213, 215-16 (1877) (stating that the verdict should
be the result of reason, deliberation, and honest conviction).

54. See TEx. CONST. art. IV, § 11 (1876, amended 1989).
55. 830 S.W.2d 107 (Tex. Crim. App. 1992).
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IV. OAKLEY AND THE CONSTITUTIONALITY OF THE

PAROLE LAW CHARGE

In Oakley, the parole charge was again challenged as violative of
Article I, Section 1336 and Section 19"7 of the Texas Constitution -

despite the constitutional amendment - on the grounds that Article I,
Section 2958 of the Texas Constitution makes the amendment subordinate
to the Texas Bill of Rights.59 Because the amendment did not modify or
address Article I, Sections 19 or 13, appellant argued that the constitutional
provisions were in conflict.'

The Court of Criminal Appeals maneuvered around the constitutional
problem of having two provisions in the Texas Constitution in seemingly
direct contradiction of each other by concluding that the amendment
"removed the due course of law, as well as the separation of powers,
constraints that plagued former Article 37.07, Section 4, V.A.C.C.P. ' 61

The court applied traditional rules of constitutional construction and
reasoned that because the amendment was the "last expression of the
sovereign will of the people, ' 62 it should prevail over the due course of
law provisions in the Texas Bill of Rights.63 Moreover, the court disposed
of the Article I, Section 29 argument by concluding that the section "simply
means that any law contrary to the Texas Constitution - any provision of
the Constitution - must fail."'

56. "All courts shall be open, and every person for an injury done him, in his lands, goods,
person or reputation, shall have remedy by due course of law." TEX. CONST. art. I, § 13.

57. "No citizen of this state shall be deprived of life, liberty, property, privileges or immunities,
or in any manner disfranchised, except by the due course of the law of the land." TEX. CONST. art. I,
§ 19.

58. "To guard against transgressions of the high powers herein delegated, we declare that
everything in this 'Bill of Rights' is excepted out of the general powers of government, and shall forever
remain inviolate, and all laws contrary thereto, or to the following provisions, shall be void." TEx.
CONST. art. I, § 29.

59. 830 S.W.2d at 108-09. Interestingly, the appellant conceded that the separation of powers
problem had been "cured" by the amendment. Id. at 110.

60. Id. at 110.
61. d. at 111.
62. Id. at 110.
63. Id. This rationale has great potential for unsettling fundamental constitutional law. Article

I, § 30 - the "victim's rights" provision - was enacted after all the other sections within the Texas
Bill of Rights. TEX. CONST. art. I, § 30. Does this mean that because it is the last expression of the will
of the people, it should prevail over all other constitutional rights which have traditionally belonged to
the accused?

64. 830 S.W.2d at 11. The Oakley majority, citing I GEORGE D. BRADEN, THE CONSTTuTION
OF THE STATE OF TEXAS: AN ANNOTATED AND COMPARATIVE ANALYSIS 85-86 (1977), parenthetically

concluded that "Section 29 was presumably a closing flourish to emphasize the Texas Bill of Rights and
despite strong language seems to mean nothing at all." 830 S.W.2d at 11. Such an interpretation
effectively nullifies this provision and is precisely the opposite reasoning that the majority professes to
employ in interpreting state constitutional provisions. After all, the majority opinion added emphasis to
the language from Clapp v. State, 639 S.W.2d 949, 951 (Tex. Crim. App. 1982), which stated that courts

786
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Judge Clinton, joined by Judge Maloney, dissented with the following:
That a constitutional amendment authorizes the legislature to enact laws
on a subject does not ipsofacto automatically ensure that the law actually
enacted can never be violative of due course guarantees. In fact the
version of § 4 of Article 37.07 now extant is in every material aspect
identical to the § 4 that Rose ... held denied due course of law - and
it still does. I dissent.6

It would appear that the majority successfully sidestepped the very
issue cogently addressed by the dissent: whether the formerly unconstitu-
tional parole charge is made constitutional because of the amendment. The
Oakley majority founded its rationale on what was never disputed, i.e., that
the constitutional amendment was an expression of the sovereign will of the
people. Yet, as the dissent recognized, this alone does not address whether
a given parole law charge is constitutional, but only that the legislature is
now authorized to enact laws which ultimately inform juries about parole.
The fact that the legislature has the power to enact "laws that permit or
require courts to inform juries" about parole law does not mean that the
legislature's power is limitless or that any jury instruction is now immune
from constitutional challenge. 6 Nevertheless, the Oakley majority leaped
from the undisputed premise that a constitutional amendment represents the
will of the people, to the summary conclusion that the amendment "cured"
any constitutional problems with any given parole charge, with little
substantive analysis for its holding. Moreover, the majority failed to reason
why the formerly unconstitutional parole charge is no longer constitutionally
infirm; that an amendment was approved by the voters giving new power
to the legislature evidently was enough for the Oakley majority to overrule
the holding in Rose v. State.67

In ipse dixit fashion, Oakley simply "constitutionalized" the present
parole charge 68 and did nothing more. Future legislatures would be ill-
advised to tamper with the present charge because the issue of the
constitutionality of the present charge was not directly addressed by the

"should avoid a construction [of constitutional provisions] which renders any provision meaningless or
inoperative and must lean in favor of a construction which will render every word operative." 830
S.W.2d at 111. Not only was such a remark about § 29 unnecessary, it may very well be quite wrong,
historically and jurisprudentially. See, e.g., Louis K. Bonham, Note, Unenumerated Rights Clauses in
State Constitutions, 63 TEX. L. REV. 1321 (1985).

65. 830 S.W.2d at 113 (Clinton, J., dissenting).
66. 1d. at ivy.
67. 752 S.W.2d 529 (Tex. Crim. App. 1987).
68. See 830 S.W.2d at 109. The court stated:

In fact, the Bill Analysis for Senate Joint Resolution No. 4, the precursor to the amendment
in Article IV, Section 11(a), stated that the purpose for the amendment was to establish a
constitutional basis for any legislative efforts to provide courts with a jury charge regarding
good conduct time and parole.
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Oakley opinion and another charge might not pass muster. The present
charge, if interpreted in a meaningful but constitutionally valid way, may
well violate neither the due course of law sections nor the separation of
powers article, but other charges might be constitutionally intolerable,
depending upon their meaning and language.

V. WHY THE SNEED TEST IS CONTRARY TO THE CONSTITUTIONAL

PRINCIPLES AGAINST JURY CONSIDERATION OF PAROLE

While the present parole charge may be constitutional because of the
amendment, the constitutional principles against jury consideration of parole
are no less valid. If the meaning of the parole charge is that jurors may
individually know the generalities of parole law, but that they may not
discuss parole, then jury misconduct may still arise when parole is discussed
in the jury room. Currently, the standard for determining jury misconduct
is the Sneed test. 69 However, for the following reasons, the Sneed test is
wholly inapposite to the constitutional principles of separation of powers and
due course of law.

Sneed's first prong requires that a juror misstate the law. 70 This
requirement assumes that discussion of parole is constitutionally acceptable
so long as it is in some sense accurate. However, this assumption cannot
be reconciled with the notion that a jury, to remain a separate and indepen-
dent organ of justice, cannot use its sentencing power as a tactical device to
influence another branch's future decision, regardless of how precisely it
understands the law or administrative regulations pertaining to parole. Were
the jury somehow composed of twelve members of the Pardons and Paroles
Division who discussed parole law during their deliberations with perfect
accuracy and were somehow able to predict their own future decisions with
complete certainty and adjust the sentence to exactly match their succeeding
decisions, such a jury would nevertheless be in violation of separation of
powers principles even though never upsetting this first prong of Sneed by
misstating the law of parole.7' In other words, regardless of whether a
juror can state the law of parole with utter clarity and perfection, no juror
ought to be discussing and considering the jurisprudence of parole when
deciding what punishment the jury believes a particular individual deserves
based on the evidence presented at trial.

Sneed's second prong, that the misstatement of law be asserted as
fact,72 is likewise contrary to constitutional principles. Assertions of pure

69. See discussion supra part 11.
70. Sneed v. State, 670 S.W.2d 262, 266 (Tex. Crim. App. 1984).
71. See id. at 269 (Odom, J., dissenting) (commenting that "accurate statement of the parole

law during jury deliberations can be just as harmful as an inaccurate one").
72. Id. at 266.
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opinion about parole, which both the due course of law and separation of
powers doctrines prohibit, are, in effect, insulated from characterization as
"misconduct" by this Sneed requirement. It is enough to offend due course
of law that a jury's verdict was altered, not because of any factual
assertions, but because of postulations and predictions about parole. Were
the rigors of due course of law otherwise, jury predictions about when or if
a prisoner may be paroled would never be error under this Sneed prong
because conjectures never constitute "assertions of fact," regardless of how
persuasively such prophecies are urged by one juror and confidently relied
upon by the jury as a whole.

The third prong of Sneed requires that a juror affirmatively profess to
know the law." However, both due course and separation of powers
principles render this requirement unnecessary because it is irrelevant
whether any juror actually claims to know parole law before jury miscon-
duct occurs. A jury that unanimously agrees that it knows nothing about
parole law, but will make a best guess, still violates the due course provision
because the verdict is based upon speculation. 4  Furthermore, such
speculation constitutes an attempt to influence anticipated decisions by the
Pardons and Paroles Division, an act which by itself violates the separation
of powers doctrine regardless of whether any or all jurors claim to be parole
law experts.

Given the impossible demands these prongs cumulatively create, it is
hardly a surprise that the Sneed test has but twice been met.75 At least one

73. Id.
74. See Beck v. State, 573 S.W.2d 786, 791 (Tex. Crim. App. 1978) (Odom, J., dissenting)

("wild speculation is just as harmful regardless of whether anyone professes to know whether those
speculations are law or not").

75. A perusal of the published opinions that cite Sneed reveals the improbability of any case
actually withstanding the Sneed gauntlet. See, e.g., Buentello v. State, 770 S.W.2d 917, 919-20 (Tex.
App.-Amarillo 1989), rev'd, 826 S.W.2d 610 (Tex. Crim. App. 1992) (holding that there was no Sneed
error despite statements that probation would let appellant off "scot free" because there was "no
testimony that any juror professed to actually know the law concomitantly with a factual misstatement
of that law"); Gilliam v. State, 746 S.W.2d 323, 325-26 (Tex. App.-Eastland 1988, no pet.) (no juror
professed to know the law; thus, no Sneed error); Blackwell v. State, 738 S.W.2d 78. 83 (Tex.
App.-Fort Worth 1987), vacated, 761 S.W.2d 21 (Tex. Crim. App. 1988) (no misstatement of law and
no one professed to know the law; thus, no Sneed error); Richardson v. State, 733 S.W.2d 947, 954 (Tex.
App.-Austin 1987), vacated, 761 S.W.2d 19 (Tex. Crim. App. 1988) (no misstatement of the law;
"[t]hus, there can be no reversible error... if we apply [Sneed] literally"); Benitez v. State, 733 S.W.2d
395, 397 (Tex. App.-Fort Worth 1987, pet. ref'd) (no juror professed to know the law or made any
misstatement of the law; thus, no Sneed error); Rassner v. State, 705 S.W.2a 798, 802 (Tex.
App.-Houston [14th Dist.] 1986, pet. rerd) ("although the statements regarding parole were not
accurate, they were really 'guesstimates' and not specific statements made by one professing to know
the law"; thus, no Sneed error); Jones v. State, 699 SW.2d 580, 583 (Tex. App.-Texarkana 1985, no
pet.) (no misstatement of law asserted as fact by one professing to know the law "sufficient" to require
new trial; thus, no Sneed error); Perry v. State, 689 S.W.2d 256, 258 (Tex. App.-Waco 1985, no pet.)
(no showing that any juror voted for harsher punishment in a DWI case in which appellant received the
maximum sentence; thus, no Sneed error).
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court has decided to "decline to accept the rationale of our brethren.., that
the rule set forth in Sneed should carry forward. ' 76 The court did admit,
however, that no violation as required by Sneed occurred in the case.7

Interestingly, the requirements of Sneed are remarkably similar to the
elements for the common law tort of misrepresentation of law. 7 In order
to prevail under Sneed, defendants are required to virtually establish a civil
cause of action, i.e., that the tort of misrepresentation of law was committed
by a juror in the seclusion of the jury room. Until Shields v. State,79 the
Court of Criminal Appeals had never found a case that actually satisfied the
Sneed test.

The Sneed test has never been challenged as a valid form of judicial
inquiry, and the Court of Criminal Appeals has never been asked to square
the principles of separation of powers and due course of law with the
cumbersome Sneed standard. Because both Sneed and Shields preceded the
effective date of the Texas Rules of Appellate Procedure, and because Sneed
was not challenged in Shields, the question of whether Sneed is still a valid
standard, and the constitutional considerations,80 have yet to be addressed
by the Court of Criminal Appeals.

VI. REVERSIBLE JURY MISCONDUCT WITHOUT THE SNEED TEST:
PROCEDURE AND EVIDENCE

Should Sneed ever be successfully challenged on the grounds developed
earlier,8" jury misconduct will be regulated by Rule 30 of the Texas Rules
of Appellate Procedure and Rule 606(b) of the Texas Rules of Criminal
Evidence, free from the complicating Sneed criteria. Rule 30 of the Texas
Rules of Appellate Procedure governs the procedures for establishing jury
misconduct, while Rule 606 of the Texas Rules of Criminal Evidence
governs the evidence that may be introduced to support or rebut jury
misconduct. Rule 30(b) of the Texas Rules of Appellate Procedure
provides, in part, that "a new trial shall be granted an accused for the

76. Austin v. State, 748 S.W.2d 546, 547 (Tex. App.-Beaumont 1988, pet. refd).
77. See id. at 548; see also Tollett v. State. 727 S.W.2d 714, 717 (Tex. App.-Austin 1987)

(commenting "that the law of parole (wasl not misstated in the statutory parole instruction"), vacated,
761 S.W.2d 376 (Tex. Crim. App. 1988).

78. See Trenholm v. Ratliff, 646 S.W.2d 927, 930 (Tex. 1983). Elements of the tort are:
(1) that a material misrepresentation was made; (2) that it was false; (3) that, when the
speaker made it, he knew it was false or made it recklessly without any knowledge of its truth
and as a positive assertion; (4) that he made it with the intention that it should be acted upon
by the party; (5) that the party acted in reliance upon it; and (6) that he thereby suffered inju-

ry.
Id.

79. 809 S.W.2d 230 (Tex. Crim. App. 1991).
80. See discussion supra parts III, IV.
81. See discussion supra part V.
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following reasons: Where after retiring to deliberate the jury has received
other evidence. ' 82  The purpose of the rule is "to guarantee the integrity
of the fundamental right to trial by jury by restricting the jury's consider-
ation of evidence to that which is properly introduced during the trial." 3

In context of parole law discussions, the Court of Criminal Appeals has
created a threshold for determining whether the rule is implicated: if the
discussion is something more than a passing remark or mere mentioning of
parole, then the question of jury misconduct is raised. 4 Once this
threshold is passed, it is incumbent upon the defendant to show at the
hearing on his motion for new trial both that "other evidence" was
introduced and that it was "received" by the jury in order to prove jury
misconduct.8 5 By "received" it is meant that a juror heard and accepted,
listened to, or learned.8 6 Thus, the court has held that the jury has not "re-
ceived" anything when, for example, the other jurors suppress or reject the
injection of new matter by a juror.8 7

The requirement that the jury "receive" something other than trial
evidence has often been satisfied by inference from the character of the
"other evidence." 88  "Other evidence" means any matter introduced as
proof during jury deliberations, which is neither evidence admitted at trial
nor a reasonable inference from admissible evidence. It is the nature of this
"other evidence" that is dispositive of the question whether a jury, having
received "other evidence," conducted itself properly when deliberating
punishment.8 9 More precisely, jury misconduct is shown when "other
evidence" received by the jury possesses some tendency to cause prejudice
to the defendant. 9°

82. TEX. R. APP. P. 30(b)(7).
83. Rogers v. State, 551 S.W.2d 369, 370 (Tex. Crim. App. 1977).
84. See, e.g., Eckert v. State, 623 S.W.2d 359, 365 (Tex. Crim. App. 1981), overruled on other

grounds, Reed v. State, 744 S.W.2d 112, 125 n.10 (Tex. Crim. App. 1988).
85. See Lera v. State, 144 Tex. Crim. 619, 621-22, 165 S.W.2d 92, 93 (1942).
86. See 623 S.W.2d at 365.
87. See, e.g., id. ("[W]e all nearly jumped down her throat [when a juror mentioned accomplice

convictions.]"); Howard v. State, 484 S.W.2d 903, 905-06 (Tex. Crim. App. 1972) (juror never
communicated his observations about a machine defendant allegedly burglarized).

88. See Garza v. State, 630 S.W.2d 272, 275 (Tex. Crim. App. 1981) ("It is the character of
the [other] evidence that controls ... this issue [of jury misconduct.]") (quoting Rogers v. State, 551
S.W.2d 369, 370 (Tex. Crim. App. 1977)).

89. See 551 S.W.2d at 370.
90. See id. (jury foreman telling others that "you never forget a face" when you are the victim

Of a ,... -m Wi a auUcau tu usc uinlluallt uu, *s a usa. s Wlll5L5 *UtUU55U0U1J55 laa a C55L5 verseU., ,I flit

v. State, 603 S.W.2d 865, 868 (Tex. Crim. App. 1980) (juror, based on his experience as a Marine,
convincing others about how quickly death by strangulation occurs with a ligature was detrimental to the
defendant when speed of death was the very issue at trial); see also Wiley v. State, 169 Tex. Crim. 256,
257, 332 S.W.2d 725, 726 (1960) (jury foreman read to the jury, which was deliberating whether to
impose the death penalty, a newspaper account that a convicted murderer "celebrated" the end of his
parole by killing a man); Davis v. State, 159 Tex. Crim. 640, 641-42, 266 S.W.2d 174, 175 (1954)
(discussing defendant's failure to testify); Samples v. State, 94 Tex. Crim. 513, 513, 252 S.W. 543, 543
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Once the defendant shows at the hearing that the jury has received
other evidence, he has met his burden under Rule 30(b)(7), which does not
require that harm be shown before the defendant is entitled to a new trial.9 '
Under the rule, prejudice is presumed and the burden of persuasion befalls
the State to rebut the presumption by showing that the character of the
evidence was not harmful to the defendant.92 Texas Rule of Criminal
Evidence 606(b) was promulgated by the Court of Criminal Appeals,
adopted on December 18, 1985, and became effective on September 1,
1986.9' Because the defendant in Shields was tried before the effective
date of this rule, its applicability was not addressed. In fact, it had never
been construed or applied by the court until Buentello v. State.'

In Buentello, after first determining that adoption of Rule 606(b)
changed the law regarding testimony which would be permissible to
impeach a jury's verdict, the Court of Criminal Appeals nevertheless applied
the Sneed test.95 Considering the meaning of Rule 606(b), the court

(1923) (juror tells others that the defendant was a "crook" when his reputation was not at issue);
Stevenson v. State, 89 Tex. Crim. 143, 144-45, 230 S.W. 174, 175 (1921) (jurors considered evidence
withdrawn from their consideration); Tuller v. State, 58 Tex. Crim. 571, 574, 126 S.W. 1158, 1160
(1910) (discussion of defendant's supposed marital problems).

More specifically, jury misconduct occurs when the jury discusses the provisions of the Adult
Probation Law, Farias v. State, 167 Tex. Crim. 546, 548-49, 322 S.W.2d 281. 283 (1959), or when the
jury recounts instances when the governor had pardoned prisoners, Weaver v. State, 85 Tex. Crim. Ill.
112, 210 S.W. 698, 699 (1919). See also Johnson v. State, 652 S.W.2d 541, 541 (Tex. App.-Dallas
1983, no pet.) (parole discussion convinced juror that a 75-year sentence would result in defendant
serving 20 to 30 years); Collins v. State, 647 S.W.2d 719,720 (Tex. App.-Corpus Christi 1982, no pet.)
(extensive discussions about parole); Grismore v. State, 641 S.W.2d 593, 595 (Tex. App.-E Paso 1982,
no pet.) (parole discussion made it "easier" for a juror to change his initial vote of five years
punishment to 10, then ultimately to 20 years).

91. See 603 S.W.2d at 869; see also Rogers v. State, 551 S.W.2d 369, 370 (Tex. Crim. App.
1977) ("[T]he Legislature in its wisdom created a per se rule. It is the duty of this court to follow that
mandate [of ordering new trials where jury received other evidence.]".).

92. See, e.g., Cooper v. State, 140 Tex. Crim. 412, 414, 145 S.W.2d 875, 876 (1940) ("[Wlhen
the terms of (Rule 30(b)(7)1 are violated the burden is not upon the accused to show injury."); Gray v.
State, 118 Tex. Crim. 552, 554, 39 S.W.2d 625, 626 (1931) ("Where, after retirement, the jury receives
other evidence damaging to the accused, the presumption of injury will obtain."); Newton v. State, 114
Tex. Crim. 537, 539, 26 S.W.2d 233, 234-35 (1930) ("In instances where there is apparent transgression
or disregard of [Rule 30(b)(7)], the presumption of injury obtains, and the burden is upon the state to
rebut the presumption."); Hallmark v. State, 89 Tex. Crim. 257, 257, 230 S.W. 697, 697 (1921) ("The
rule is ... that when the terms of [Rule 30(b)(7)) are violated, the burden is not upon the accused to
show injury, but upon the state to show the contrary."); see also Cole v. State, 157 Tex. Crim. 469, 476,
250 S.W.2d 201, 205 (1952) (State meeting its duty to prove harmlessness).

93. Order Adopting Texas Rules of Criminal Evidence, TEx. R. CRIM. EVID. (Vernon Special
Pamph. 1993).

94. 826 S.W.2d 610 (Tex. Crim. App. 1992). The court noted that, although Rule 606(b) had
not been raised at the hearing on the defendant's motion for new trial, the court of appeals nevertheless
addressed its applicability. Id. at 611 n. 1. Therefore, the Court of Criminal Appeals felt constrained to
do the same. id.

95. Id. at 614.
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initially compared the Texas version of the rule to its federal counterpart.
The Texas rule provides:

Upon an inquiry into the validity of a verdict or indictment, a juror may
not testify as to any matter or statement occurring during the course of the
jury's deliberations or to the effect of anything upon his or any other
juror's mind or emotions as influencing him to assent to or dissent from
the verdict or indictment or concerning his mental processes in connection
therewith, except that a juror may testify as to any matter relevant to the
validity of the verdict or indictment. Nor may his affidavit or evidence
of any statement by him concerning a matter about which he would be
precluded from testifying be received for these purposes. 96

The original version of the rule proposed by the drafters was modeled
on the current federal rule 97 and did not contain the broad "except clause"
that has caused so much anxiety to the bench and bar about its interpreta-
tion.98 Indeed, the exception seems to "swallow up" the previous portion
of the rule, and has led some commentators to believe that it allows jurors
to testify as to anything which is relevant. 99 In rejecting the federal
version, the court determined the federal rule was too narrow, and reworded
it to allow for impeachment of the verdict through all relevant testimony as
to both internal and external influences."° Thus, the rule allows for a less
restrictive interpretation of what constitutes jury misconduct. Jurors may
testify about any matter which is relevant to the validity of the verdict.

96. Thx. R. CRIM. EviD. 606(b) (emphasis added).
97. FED. R. EvID. 606(b). Rule 606(b) provides:

Upon an inquiry into the validity of a verdict or indictment, a juror may not testify as to any
matter or statement occurring during the course of the jury's deliberations or to the effect of
anything upon that or any other juror's mind or emotions as influencing the juror to assent
to or dissent from the verdict or indictment or concerning the juror's mental processes in
connection therewith, except that a juror may testify on the question whether extraneous
prejudicial information was improperly brought to the jury's attention or whether any outside
influence was improperly brought to bear upon any juror.

Id. (emphasis added).
98. 826 S.W.2d at 612.
99. Id.

100. Id. at 613. The United States Supreme Court has indeed given the federal rule an extremely
narrow construction in one of the harshest opinions from the Court. See Tanner v. United States, 483
U.S. 107 (1987). In Tanner, the Supreme Court held that the Sixth Amendment right to trial by a
competent and unimpaired jury did not require an evidentiary hearing to determine whether jurors were
using drugs or alcohol during trial or deliberations. Id. at 127. This was the Court's holding, an
astounding conclusion in light of the uncomroverted evidence that thc jurors had sept through sonc of

the trial; that "several of the jurors consumed alcohol during the lunch breaks at various times
throughout the trial, causing them to sleep through the afternoons"; that "the foreperson consumed a liter
of wine on each of three occasions"; that four jurors drank "a pitcher to three pitchers" of.beer during
the recesses; that two other jurors drank mixed drinks during the recesses; that four jurors "smoked
marijuana quite regularly during the trial"; that two jurors ingested cocaine during trial; and two others
were making narcotics transactions during testimony. Id. at 113-16. Rarely has a court so blatantly
turned a blind eye to the right to a fair trial.
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"Any matter" is a broad, all-encompassing term[,] therefore, the trial
judge is unquestionably granted more discretion under this rule to decide
whether the testimony sought to be elicited at a hearing on a motion for
new trial is relevant to the validity of the verdict. As long as the trial
court operates within the boundaries of its discretion, an appellate court
should not disturb its decision absent a clear abuse.03

The court also rejected the notion that there must be an "overt act" of
jury misconduct, as several courts of appeals determined in interpreting Rule
606(b), reasoning that because no distinction between overt acts and mental
processes of jurors regarding jury misconduct had been clearly drawn, there
was n9 meaningful distinction under the Rule between acts of jury
misconduct and overt acts of jury misconduct.'0 2 The court held that the
test for admission of juror testimony is "whether the matter sought to be
elicited is deemed by the trial court to be relevant to the validity of the
verdict," which must be determined on a case-by-case basis.'0 3

Consequently, the trial court is empowered to consider its experiences
and observations, the stated grounds for new trial provided by Texas Rule
of Appellate Procedure 30(b), and case law developed under Texas Code of
Criminal Procedure Article 40.03, the predecessor to. Rule 30(b)."° Con-
sequently, the court held that, considering its own prior case law, the Sneed
test "is still a viable means of determining whether a jury's discussion of
parole law constitutes reversible error." 05

After applying the Sneed test to the facts in Buentello, the court held
that its five factors had been met. In doing so, the court noted that the
discussions by jurors were similar to those in Shields.'t 6 Rejecting the
court of appeals' determination that there was no testimony that any juror
professed to know the law, the Court of Criminal Appeals applied a less
restrictive construction to the testimony. Even though no juror "used the
magic words 'profess to know the law' when asserting their knowledge of
the parole law and its applicability to appellant's sentence," the third prong
was nevertheless satisfied.'07

The significance of the Buentello opinion is its fairly liberal construc-
tion of Rule 606(b). Anything which is relevant to the validity of the
verdict is admissible at the motion for new trial hearing. Moreover, the trial
court is invested with broad discretion to determine whether any testimony
is admissible, and its decision will not be disturbed by an appellate court
absent a showing of abuse. Finally, the Sneed test, despite its irreconcilabil-

101. 826 S.W.2d at 613 (citation omitted).
102. Id. at 614.
103. Id.
104. Id.
105. Id.
106. Shields v. State, 809 S.W.2d 230 (Tex. Crim. App. 1991).
107. 826 S.W.2d at 616 n.6.
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ity with the Rose principles, continues to be an unchallenged means of
determining whether jury misconduct has occurred.

VII. CONCLUSION

It appears that the constitutional amendment, coupled with the Oakley
holding, has cemented the permanence of the present parole charge.
However, while the voters approved legislative power to inform juries about
parole law, jury discussion of parole will still raise the issue of jury
misconduct. Oakley will require the Court of Criminal Appeals to interpret
the meaning of the present parole law instruction harmoniously with other
constitutional provisions. With the holding of Rose aside, the present parole
charge must mean that jurors are never to discuss parole at all during their
deliberations or consider it in their decision. Not only does such an
interpretation maintain the integrity of the underlying principles of
separation of powers and due course of law, it makes jury misconduct easier
to define and ascertain. Whether a jury discussed parole law or not is a fact
which is empirically verifiable, and is something more tangible on which to
base a new trial than the unnecessarily harsh Sneed gauntlet. Moreover, the
Sneed list is patently incompatible with the separation of powers or due
course of law principles and ought to be challenged on such grounds.
Finally, jury misconduct from parole law discussion is best governed by the
language of Rule 30 of the Rules of Appellate Procedure and Rule 606(b)
of the Rules of Criminal Evidence. Rule 30 establishes sound and long-held
reasons for giving a defendant another trial on the basis of jury misconduct,
while the evidentiary rule makes the exposure of jury misconduct potentially
easier. These two rules interact to provide a rational means of holding juries
to constitutional standards and vindicating separation of powers and due
course of law principles.
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