THE PREEMPTIVE EFFECT OF THE FEDERAL CIGARETTE
LABELING ACT ON STATE COMMON LAW TORT CLAIMS:
Cipollone v. Liggett Group, Inc., 112 S. Ct. 2608 (1992).

I.

INTRODUCTION

Rose Cipollone began smoking cigarettes in 1942.' In 1984, she
died of lung cancer. 2 Before her death, Ms. Cipollone filed suit
against three cigarette manufacturers, Liggett Group, Inc., Lorillard,
Inc., and Philip Morris, Inc. 3 In her action against these tobacco
manufacturers, Ms. Cipollone alleged that smoking cigarettes sold
by these companies caused her to develop lung cancer. 4 After Ms.
Cipollone's death, her son, as executor of her estate, continued the
action.' The amended complaint alleged that the cigarette companies
caused Ms. Cipollone's death.6 The causes of action brought in this
suit included strict liability, breach of express warranty, failure to
warn about the dangers of cigarette smoking, fraudulent misrepresentation of those dangers to consumers, and conspiracy to prevent
the public from obtaining medical and scientific information about
7
the dangers of smoking.
The cigarette companies asserted the preemption clauses of the
Federal Cigarette Labeling and Advertising Act ("1965 Act")' and
its successor the Public Health Cigarette Smoking Act of 1969 ("1969
Act") 9 as an affirmative defense to liability for all causes of action. 10

1. Cipollone v. Liggett Group, Inc., 112 S. Ct. 2608, 2613 (1992).
2. Id.
3. Id.
4. Id. at 2614.
5. Id. The original complaint named Rose Cipollone and her husband as plaintiffs. Id.
After Ms. Cipollone died in 1984, her husband continued the action individually and as
executor of his wife's estate. Id. Mr. Cipollone also died before the case was heard by the
Supreme Court. Id. Thereafter, the Cipollones' son assumed the action, individually and as
executor of his mother's estate. Id.
6. Id. at 2613.
7. Id. at 2614.
8. Federal Cigarette Labeling and Advertising Act, Pub. L. No. 89-92, 79 Stat. 282
(1965) (codified as amended at 15 U.S.C. §§ 1331-1341 (1988)) [hereinafter 1965 Act].
9. Public Health Cigarette Smoking Act of 1969, Pub. L. No. 91-222, 84 Stat. 87 (1969)
(codified as amended at 15 U.S.C. §§ 1331-1341 (1988)) [hereinafter 1969 Act].
10. See 112 S. Ct. at 2614.
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The defendant cigarette companies argued that the language of the
preemption clauses in these two acts eliminated any liability because
the federal law preempted any state law actions." The district court
held that the federal statutes did not expressly or impliedly preempt
the plaintiff's state tort actions. 2 The court of appeals, on an
interlocutory appeal, reversed the district court and ruled that only
those claims premised on the inadequacy of warnings or the impropriety of advertising or promotion were preempted. 3 The United
4
States Supreme Court denied certiorari on an interlocutory appeal.
On remand, a jury in the district court awarded the Cipollones
$400,000 in damages. 5 The court of appeals affirmed the judgment

II. See id. The preemption clause of the 1965 Act said, "No statement relating to smoking
and health shall be required in the advertising of any cigarettes the packages of which are
labeled in conformity With the provisions of this Act." 1965 Act, supra note 8, § 5(b), 79
Stat. at 283. Section 4 of the 1965 Act required that cigarette packages be labeled with the
statement: "Caution: Cigarette Smoking May Be Hazardous to Your Health." Id. § 4, 79
Stat. at 283.
Congress amended the 1965 Act in 1969. The warning label required in section 4 was
changed to: "Warning: The Surgeon General Has Determined That Cigarette Smoking Is
Dangerous to Your Health." 1969 Act, supra note 9, § 4, 84 Stat. at 88. Also, the verbiage
of the preemption clause was changed to read: "No requirement or prohibition based on
smoking and health shall be imposed under state law with respect to the advertising or
promotion of any cigarettes the packages of which are labeled in conformity with the provisions
of this Act." Id. § 5(b), 84 Stat. at 88.
In 1984, Congress again amended the statute to require more explicit warnings. Section
1333(a) now requires one of the following warnings:
SURGEON GENERAL'S WARNING: Smoking Causes Lung Cancer, Heart Disease,
Emphysema, And May Complicate Pregnancy.
SURGEON GENERAL'S WARNING: Quitting Smoking Now Greatly Reduces
Serious Risks to Your Health.
SURGEON GENERAL'S WARNING: Smoking By Pregnant Women May Result
in Fetal Injury, Premature Birth, And Low Birth Weight.
SURGEON GENERAL'S WARNING: Cigarette Smoke Contains Carbon Monoxide.
15 U.S.C. § 1333(a) (1988). Since Ms. Cipollone's claim arose prior to the 1984 amendments,
this later Act is not applicable to the present case. 112 S. Ct. at 2613 n.i.
12. Cipollone v. Liggett Group, Inc., 593 F. Supp 1146 (D.N.J. 1984), rev'd in part and
remanded 789 F.2d 181 (3d Cir. 1986), cert. denied, 479 U.S. 1043 (1987), remanded 649 F.
Supp. 664 (D.N.J. 1986), aff'd in part and rev'd in part, 893 F.2d 541 (3d Cir. 1990), aff'd
in part and rev'd in part, 112 S. Ct. 2608 (1992).
13. 112 S. Ct. at 2614-15.
14. Id. at 2615.
15. Id. On remand, the district court interpreted the decision of the court of appeals "as
preempting the plaintiff's failure to warn, express warranty, fraudulent misrepresentation, and
conspiracy to defraud claims to the extent that they sought to challenge the defendants'
advertising, promotional, and public relations activities after January 1, 1966." Cipollone v.
Liggett Group, Inc., 893 F.2d 541, 552-53 (3d Cir. 1990), aff'd in part and rev'd in part, 112
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of the trial court with respect to the preemption of post 1965 claims. 1 6
The United States Supreme Court then granted certiorari to consider
7
the preemptive effect of the federal statute.
The Supreme Court affirmed the lower court opinion in part
and reversed in part. 8 In a majority opinion written by Justice
Stevens and joined by six other justices, the Court held that the 1965
Act did not preempt any common law claims against tobacco manufacturers.1 9 With regard to the 1969 Act, however, Justice Stevens,
joined by only three other justices, wrote for a plurality of the Court
and concluded that the 1969 Act did preempt certain common law
claims.20 Justice Blackmun, joined by two other justices, concurred
in part and dissented in part with respect to Stevens' interpretation
of the 1969 Act. 2' Blackmun concluded that, like the 1965 Act, the
1969 Act failed to preempt any common law claims.Y Justice Scalia,
joined by Justice Thomas, filed an opinion concurring in part and
dissenting in part .23Justice Scalia interpreted the 1965 Act to preempt
common law claims premised on a failure to warn, and he interpreted
the 1969 Act to preempt all common law claims.2

S. Ct. 2608 (1992). However, the district court also held that the strict liability claims were
not preempted by either the 1965 Act or the 1969 Act. Cipollone v. Liggett Group, Inc., 649
F. Supp. 664, 669-72 (D.N.J. 1986), aff'd in part and rev'd in part, 893 F.2d 541 (3d Cir.
1990), aff'd inpart and rev'd in part, 112 S. Ct. 2608 (1992).
16. 112 S. Ct. at 2615.
17. Id.
18. Id. at 2625.
19. Id. at 2619.
20. Id. at 2621. The Court reviewed the 1965 Act and the 1969 Act independently and
narrowly interpreted the preemptive clauses of both Acts. See id.at 2617-18. The Court
interpreted the 1965 Act to preempt only affirmative state law, not common law. See id.at
2618-19. However, the Court interpreted the broader language of the 1969 Act to preempt
both affirmative state laws and some common law. See id.at 2620. The court held that all
laws predicated on a duty considered a "requirement or prohibition" based on smoking and
health "imposed under State law with respect to ... advertising or promotion" were preempted.
Id. at 2621, (quoting 1969 Act, supra note 9, § 5(b), 84 Stat. at 88). Applying this standard
to the specific tort claims addressed in this case, the Court held that the 1969 Act preempted
failure to warn claims and any claims based on the assertion that advertising or presentation
of the cigarettes tended to neutralize the federally mandated warnings. See id. at 2621-23.
Express warranties, intentional fraud, misrepresentation and conspiracy claims were not preempted by the 1969 Act. See id. at 2622.25.
21. Id. at 2625-27.
22. See id. at 2627.
23. Id. at 2632.
24. See id. at 2635.
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LEGAL PRECEDENT

Historically, plaintiffs have been unsuccessful in attempting to
hold tobacco companies and cigarette manufacturers liable for the
dangerous propensities of their products. 25 Plaintiffs have been
equally unsuccessful in claiming strict liability, breach of warranty
or negligence. 26 In more recent cases, cigarette companies have
escaped liability by relying on the defense of preemption, premised
on the preemption clauses of the 1965 Act 27 and the amended 1969
Act. 28 The defendant tobacco companies have argued that because
the federal law preempted any further state regulations, the manufacturers could not be held liable for damages. 29 To do so, the

tobacco companies argued, would effectively create state common
law requirements for additional warning labels in direct contradiction to the preemption clauses of the cigarette labeling acts.30 In

25. See, e.g., Hudson v. R.J. Reynolds Tobacco Co., 427 F.2d 541 (5th Cir. 1970)
(holding that defendant was not liable because implied warranty is only applicable to knowable,
foreseeable risks); Green v. American Tobacco Co., 409 F.2d 1166 (5th Cir. 1969) (en banc)
(holding that tobacco company was not strictly liable for consumer's death from lung cancer),
cert. denied, 397 U.S. 911 (1970); Ross v. Phillip Morris & Co., 328 F.2d 3 (8th Cir. 1964)
(explaining that defendant tobacco company was not liable because cancer of the throat was
not a reasonably foreseeable injury caused by smoking cigarettes); Latigue v. R.J. Reynolds
Tobacco Co., 317 F.2d 19 (5th Cir.) (holding the cigarette manufacturer was not liable because
the harmful effects associated with smoking cigarettes were unknown to the company), cert.
denied, 375 U.S. 865 (1963).
26. See supra note 25.
27. 1965 Act, supra note 8, § 5, 79 Stat. at 283. Congress passed this legislation in
response to a report issued by the Surgeon General of the United States in 1964 which linked
smoking to cancer. H.R. REP. No. 449, 89th Cong., 1st Sess. 2351 (1965), reprinted in 1965
U.S.C.C.A.N. 2351. In the report, the Surgeon General announced that "[c]igarette smoking
is causally related to lung cancer in men; the magnitude of the effect of cigarette smoking far
outweighs all other factors." U.S. Dep't of Health, Education & Welfare, Smoking and Health,
Report of the Advisory Committee to the Surgeon General of the Public Health Service
(January 11, 1964). The information relating to the effect of smoking on women's health was
not conclusive. Id.
For claims subsequent to January 1, 1966 (the effective date of the 1965 Act), tobacco
companies have asserted preemption as an affirmative defense to liability, relying on compliance
with the federally mandated warning label to suffice as adequate warning to consumers of any
potential harms associated with smoking. See infra notes 35-105 and accompanying text
(discussing recent tobacco litigation cases).
28. 1969 Act, supra note 9, § 5, 84 Stat. at 88.
29. See infra notes 35-105 and accompanying text (discussing recent tobacco litigation
cases).
30. The preemption clause of the 1965 Act stated: "No statement relating to smoking
and health shall be required in the advertising of any cigarettes the packages of which are
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federal court, this argument has generally prevailed. 3' However,
the state courts have been less amenable to the preemption de-

fense .32
A.

Federal Application of the Preemption Defense

In federal courts, tobacco manufacturers have successfully relied
on the preemption defense to avoid liability for smoking related
illnesses and deaths.13 Generally, the federal courts have interpreted
the preemption clauses of both the 1969 Act and the 1965 Act as
preempting any state claims against the cigarette companies, provided
the companies complied with the warning label requirements of the
acts.

34

One of the earliest cases in federal court in which a tobacco
manufacturer asserted preemption as an affirmative defense was
Stephen v. American Brands, Inc.35 In Stephen, the plaintiff alleged
that American Brands, the manufacturer of cigarettes smoked by the
plaintiff's deceased husband, failed to adequately warn consumers
of the risks associated with cigarette smoking.3 6 American Brands
asserted preemption as an affirmative defense, based on the 1965
38
Act.3 7 The plaintiff moved to strike federal preemption as a defense.
The court denied the motion to strike, thereby recognizing federal
preemption as a valid defense.3 9 Without addressing specific state

labeled in conformity with the provisions of this Act." 1965 Act, supra note 8, § 5(b), 79
Stat. at 283. The preemption clause of the 1969 Act stated: "No requirement or prohibition
based on smoking and health shall be imposed under State law with respect to the advertising
or promotion of any cigarettes the packages of which are labeled in conformity with the
provisions of this Act." 1969 Act, supra note 9, § 5(b), 84 Stat. at 88.
31. See infra notes 35-82 and accompanying text (discussing federal court cases involving
tobacco litigation and the preemption defense).
32. See infra notes 83-105 and accompanying text (discussing state court cases involving
tobacco litigation and the preemption defense).
33. See infra notes 35-82 and accompanying text (discussing federal court cases involving
tobacco litigation and the preemption defense).
34. See infra notes 35-82 and accompanying text (discussing federal court cases involving
tobacco litigation and the preemption defense).
35. 825 F.2d 312 (11th Cir. 1987).
36. Id. at 313.
37. Id.
38. Id.
39. Id.
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tort claims, the Court of Appeals for the Eleventh Circuit affirmed
the trial court and held that American Brands was entitled to the
4
affirmative defense of preemption for state common law claims. 0
The court noted that Congress had the power to preempt state laws
and that further development of the case in the trial court Was
necessary to determine the proper role of the preemption defense. 4'
In the same year Stephen was decided by the Eleventh Circuit,
the First Circuit, in Palmer v. Liggett Group, Inc.,42 also addressed
the issue of federal preemption in relation to the 1965 Act. 43 In
Palmer, the plaintiff filed suit against cigarette manufacturers alleging
that the manufacturers negligently failed to warn consumers of the
dangers inherent in smoking. 44 The Palmers also asserted a breach
of express warranty by the defendants. 45 The defendants moved to
dismiss all claims premised on inadequate warnings based on the
preemption clause of the 1965 Act. 46 On an interlocutory appeal, the
Court of Appeals for the First Circuit reviewed the preemption issue
sua sponte. 47 The court interpreted the 1965 Act as an implied
preemption of state tort claims. 48 In analyzing the preemptive effect
of the 1965 Act, the court focused on the purpose clause of the
act.49 According to Congress, the 1965 Act contained dual purposes
of informing the public of the hazards of smoking cigarettes, and
protecting commerce and the national economy to the maximum
extent possible.50

40. Id.
41. Id.
42. 825 F.2d 620 (1st Cir. 1987).
43. Id. at 621.
44. Id. at 622.
45. Id.
46. Id.
47. Id.
48. Id. at 625.
49. Id. at 626.
50. The purpose of the 1965 Act, as stated by Congress, was:
to establish a comprehensive Federal program to deal with cigarette labeling and
advertising with respect to any relationship between smoking and health, whereby(i) the public may be adequately informed that cigarette smoking may be hazardous
to health . . . ; and
(2) commerce and the national economy may be (A) protected to the maximum
extent ... and (B) not impeded by diverse, nonuniform, and confusing cigarette
labeling and advertising regulations.
1965 Act, supra note 8, § 2, 79 Stat. at 283-84.
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The court in Palmer reasoned that Congress had intentionally
balanced these two competing goals and that state law claims would
disrupt the balance set by Congress." -The court stated that it would
be "inconceivable . . . to have that carefully wrought balance of
national interests superseded by the views of a single state. 5 12 The
First Circuit held that to allow state law claims would be tantamount
to direct state regulation of labeling on cigarette packages, which
was specifically prohibited by the preemption clause of the 1965
Act." The court, therefore, ruled that the Palmers' state law claims
of inadequate warning and breach of express warranty were preempted based on an implied intent by Congress to preempt state
54
common law claims.
In 1990, the Court of Appeals for the First Circuit again
addressed the issue of preemption.55 In Kotler v. American Tobacco
Co. ,56 the plaintiff's husband died of lung cancer allegedly caused
by smoking cigarettes manufactured by the defendant." The plaintiff
asserted a cause of action for negligence in failing to warn consumers
of the dangers inherent in smoking.58 This claim was dismissed by
the trial court based on the preemption defense previously recognized
in Palmer.59 The plaintiff appealed the trial court's ruling that applied
6
the preemption defense to claims of misrepresentation and deceit. 0
The court noted that its decision in Palmer did not necessarily
foreclose all state common law actions because Palmer explicitly
recognized the preemption defense only for claims of inadequate
warnings. 6' However, the court followed the same reasoning it expounded in Palmer and held that the 1965 Act "plainly preempted"
62
claims for intentional misrepresentation and deceit.
51. 825 F.2d at 626.
52. Id.
53. Id. at 627.
54. See id.
55. See Kotler v. American Tobacco Co., 926 F.2d 1217 (lst Cir. 1990), vacated, 112 S.
Ct. 3019 (1992). This case was remanded to the court of appeals for "further consideration
in light of Cipollone." Kotler v. American Tobacco Co., 112 S. Ct. 3019 (1992).
56. 926 F.2d 1217 (1st Cir. 1990), vacated, 112 S. Ct. 3019 (1992).
57. Id.at 1219.
58. See id.
59. Id. at 1220; see supra notes 42-54 and accompanying text (discussing the First Circuit's
decision in Palmer v. Liggett Group, Inc., 825 F.2d 620 (1st Cir. 1987)).
60. 926 F.2d at 1220. The plaintiff accepted the trial court's ruling with respect to
preemption of failure to warn claims and did not appeal that issue. See id.
61. Id.at 1222 (citing Palmer v. Liggett Group, Inc., 825 F.2d 620, 629 (1st Cir. 1987)).
62. See id.
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The Sixth Circuit also recognized the preemptive effect of the
federal labeling acts based on an implied intent by Congress to
preempt state tort claims. In Roydson v. R.J. Reynolds Tobacco
Co.,63 a cigarette smoker alleged that severe peripheral atherosclerotic
vascular disease, which resulted in the amputation of his left leg
below the knee, was caused by smoking the defendant's cigarettes.6
Roydson asserted a claim based on the defendant's alleged failure to
warn of the potential risk of vascular disease. 6 Like the First Circuit,
6
this court focused its analysis on the purpose clauses of the acts. 6
The verbiage of the purpose clause did not change when the 1965
Act was amended in 1969.67 Thus, the court did not distinguish its
analysis between the two acts. 61 Analyzing the purpose clause, the
court ruled that allowing common law claims would disrupt Congress'
carefully mandated balance between two conflicting purposes. 69 Thus,
the court held that Roydson's failure to warn claims were preempted
70
by both the 1965 Act and the 1969 Act.
In 1989, the Fifth Circuit also recognized the preemptive effects
of the 1965 and the 1969 Acts. 7' However, the Fifth Circuit did not
provide a blanket preemption of common law claims. 72 In Pennington
v. Vistron Corp.,73 the plaintiff's husband died of cancer of the
esophagus. 74 The plaintiff alleged that her husband's cancer was
caused by smoking cigarettes manufactured by the defendant.7 5 In its
analysis, the court recognized the delicate political balance between
"warning the public of the hazards of cigarette smoking and pro-

63. 849 F.2d 230 (6th Cir. 1988).
64. Id. at 232.
65. Id.
66. See id.at 234-35.
67. Compare 1965 Act supra note 8, § 2, 79 Stat. at 282 and 1969 Act supra note 9, §
2, 84 Stat. at 87.
68. See 849 F.2d at 234-35.
69. Id. at 235 (citing Palmer v. Liggett Group, Inc., 825 F.2d 620, 626 (lst Cir 1987)).
70. Id. Additionally, the court noted that Roydson failed to present a prima facie case
to support his strict liability claims that cigarettes were unreasonably dangerous. Therefore,
the trial court's motion for directed verdict for the defendant with regard to strict liability
was affirmed. See id. at 236.
71. See Pennington v. Vistron Corp., 876 F.2d 414, 416 (5th Cir. 1989).
72. See id.
73. Id. at 414.
74. Id. at 416.
75. Id.
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tecting the national economy.'" 6 However, unlike previous federal
courts that grappled with the preemption issue, the Fifth Circuit held
that not all common law claims were preempted by the acts." The
circuit court held that any claims challenging the adequacy of the
78
warning label after January 1, 1966 were preempted.
Additionally, the court held that any claims premised on allegedly

79
improper advertising or promotional activities were preempted.
However, the court ruled that the plaintiff's strict liability claims,
which asserted that cigarettes were unreasonably dangerous per se,
80
were not preempted by the 1965 Act or its successor, the 1969 Act.
The court based its ruling, in part, on a general presumption against
federal preemption that other federal courts had not acknowledged."1
The court noted that its ruling did not conflict with other federal
circuit decisions which had considered the preemptive effect of the
cigarette labeling acts because the other circuits never specifically
82
ruled which tort claims were preempted.

B.

State Treatment of the Preemption Defense

Two state supreme courts have also addressed the issue of
preemption in relation to the federal acts.8 3 These state courts have

76. Id. at 421 (citing Palmer v. Liggett Group, Inc., 825 F.2d 620, 626; Cipollone v.
Liggett Group, Inc. 789 F.2d 181, 187 (3d Cir. 1986)).
77. Id. at 416.
78. Id. at 417. Section 11 of the 1965 Act provided that its effective date was January 1,
1966. 1965 Act, supra note 8, § II, 79 Stat. at 284.
79. 876 F.2d at 417.
80. Id. at 422.
81. Id. at 417; see also Hillsborough County v. Automated Medical Lab., Inc., 471 U.S.
707, 715 (1985) ("Presumption against preemption applies to state or local regulation of
matters of health and safety."); Rice v. Norman Williams Co., 458 U.S. 654, 659 (1982)
("The existence of a hypothetical or potential conflict is insufficient to warrant preemption.");
Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947) ("Preemption should not be inferred
from every Congressional enactment that overlaps state regulation. Instead, 'we start with the
assumption that the historic police powers of the State [are] not to be superseded by [a federal
statute] unless that was the clear and manifest purpose of Congress."').
82. 876 F.2d at 418 n.4. Compare Stephens v. American Brands, Inc., 825 F.2d 312, 313
(I1th Cir. 1987) (allowing preemption for claims related to adequacy of warnings and impropriety in advertising) and Palmer v. Liggett Group, Inc., 825 F.2d 620, 626 (1st Cir. 1987)
(recognizing preemption for negligence and breach of warranty claims which were premised
on inadequate warnings) and Roydson v. R.J. Reynolds Tobacco Co., 849 F.2d 230, 235 (6th
Cir. 1988) (holding preemption was available as a defense for failure to warn claims).
83. See Forster v. R.J. Reynolds, 437 N.W.2d 655 (Minn. 1989); Dewey v. R.J. Reynolds,
577 A.2d 1239 (N.J. 1990).
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interpreted the issue of federal preemption more favorably to plaintiffs than have federal courts. The state courts generally refused to
recognize a blanket preemption of all state common law claims on
the basis of either the 1965 Act or the 1969 Act.8 5
The first state supreme court to address the issue of federal
preemption in relation to the cigarette labeling acts was the Minnesota
Supreme Court in the 1989 case of Forster v. R.J. Reynolds. 6 In
Forster, the plaintiff alleged that smoking cigarettes manufactured
by the R.J. Reynolds Company caused him to develop terminal
cancer.8 7 Forster's complaint included claims of strict liability, misrepresentation, breach of warranty and negligence.88 The Minnesota
Supreme Court interpreted the preemption clause much more narrowly than had previous federal court judges.8 9 The court ruled that
"state tort claims based on a state imposed duty to warn are impliedly
preempted."' 9 However, the court held that "state claims are to be
resolved under common law principles of liability[,J [and) [tjherefore,
aside from the duty to warn, there is no federal preemption for
claims based on a 'defective condition' of the product." 9' Applying
this analysis, the court held that none of the claims, including strict
liability, design defect, misrepresentation or breach of warranty, were
preempted unless such claims were premised on a specific duty to
warn. 92

One year later the Supreme Court of New Jersey addressed the
issue of preemption in relation to the cigarette labeling acts. 93 In
Dewey v. R.J. Reynolds, 94 the New Jersey Supreme Court completely

rejected preemption as a defense to state tort claims. 95 The court
held that the significant presumption against federal preemption of
84. See infra notes 86-105 and accompanying text (discussing state court cases involving
tobacco litigation and the preemption defense).
85. See infra notes 86-105 and accompanying text (discussing state court cases involving
tobacco litigation and the preemption defense).
86. 437 N.W.2d 655 (Minn. 1989).
87. Id. at 656.
88. Id. at 657.
89. See supra notes 35-82 and accompanying text (discussing federal courts' interpretations
of the preemptive effect of the 1965 Act and the 1969 Act).
90. 437 N.W.2d at 660.
91. Id.at 661.
92. Id.at 661-62.
93.
94.

See Dewey v. R.J. Reynolds, 577 A.2d 1239 (N.J. 1990).
577 A.2d 1239 (N.J. 1990).

95. Id.at 1251.
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state law governed its analysis. 96 Guided by this presumption against
federal preemption, the court ruled that neither the 1969 Act nor its
predecessor, the 1965 Act, preempted any state common law claims,
either expressly or impliedly. 97
The issue of preemption in relation to the cigarette labeling acts
has also been addressed in Texas, in Carlisle v. Philip Morris, Inc. 9
In Carlisle, the trial court consolidated four cases in which the
plaintiffs filed suit against various cigarette manufacturers and tobacco companies for alleged injuries and wrongful death. 99 The
plaintiffs' causes of action included strict liability (both manufacturing and design defects), failure to warn, misrepresentation, and civil

conspiracy

°

On appeal from summary judgment in favor of the

defendants, the Austin Court of Appeals held that common law tort
claims were not preempted by the cigarette labeling acts.' 0 ' In reaching
its decision, the court of appeals noted a significant, historical
presumption against preemption. 0 2 The court further noted that,
because the cigarette labeling acts did not "reflect a clear, manifest,
and unambiguous congressional intent to preempt . . common-law
tort claims,"10 3 no such claims were preempted.1°4 The Texas Supreme
Court subsequently denied a writ of error, thereby preserving Carlisle
as some authority in Texas that such claims are not preempted. 0 5

96. See, e.g., Hillsborough County v. Automated Medical Lab., Inc., 471 U.S. 707, 716
(1985) (recognizing that state and local regulation can coexist with federal regulation); Florida
Lime & Avocado Growers v. Paul, 373 U.S. 132, 142 (1963) (holding that congressional intent
to preempt state common law remedies must be manifest clearly); MacGillivray v. Lederle
Lab., 667 F. Supp 743, 745 (D.N.M. 1987) (holding that preemption of traditional state law
should not be inferred).
97. 577 A.2d at 1247. Additionally, the court stated that its ruling furthered the congressional intent of the 1965 Act. "It is clear that the allowance of [common law] remedies will
further, not impair the [congressional] goal of adequately informing the public of the risks of
cigarette smoking." Id. at 1248. The court also asserted public policy reasoning to support its
opinion, stating that injured consumers should be compensated and the manufacturer "ought
to bear the costs of injuries." Id. at 1249-50.
98. 805 S.W.2d 498 (Tex. App.-Austin 1991, writ denied).
99. Id. at 500.
100. Id.
101. See id.
102. Id.at 509.
103. Id.
104. See id.at 517. In its analysis, the court also noted that the Comprehensive Smokeless
Tobacco Health Education Act, 15 U.S.C. §§ 4401-4408 (Supp. Ii 1991), patterned after the
cigarette labeling act, specifically allows common law claims. Id. at 514.
105. 36 Tex. Sup. Ct. J.192; see TEx. R. App. P. 133(a); see also Matthews Constr. Co.,
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Overall, the state courts that addressed the issue of federal
preemption of state common law claims in relation to the cigarette
labeling acts generally tended to give more deference to state common
law. 0 6 The state courts have not recognized federal preemption as
an absolute defense to liability. 0 7 However, the federal courts which
addressed the issue of preemption tended to recognize federal preemption of all or a majority of state common law claims.'08
III.

CURRENT STATUS OF THE PREEMPTION DEFENSE

In June of 1992, in Cipollone v. Liggett Group, Inc.,"09 the
United States Supreme Court addressed the issue of federal preemption of state law in relation to the Federal Cigarette Labeling &
Advertising Act (1965 Act) and the Public Health Cigarette Smoking
Act of 1969 (1969 Act). The Supreme Court granted certiorari in
Cipollone to resolve the conflicting interpretations between federal
courts and state courts with regard to the issue of federal preemption
stemming from the cigarette labeling acts." 0
In Cipollone, the plaintiff's mother died of lung cancer allegedly
caused by smoking cigarettes manufactured by the defendant.", Cipollone asserted five types of claims against the cigarette company:
(1) design defect claims;" 2 (2) failure to warn claims; (3) express
warranty claims; (4) fraudulent misrepresentation claims; and, (5)

v. Rosen, 796 S.W.2d 692, 694 n.2 (Tex. 1990) (stating that "our denial of writ is no indication
that this court approved the opinion of the court of appeals"); Tarango v. Liberty Mut. Fire
Ins. Co., 823 S.W.2d 717, 718 (Tex. App.-El Paso 1992, no writ) (El Paso Court of Appeals
disagreeing with a Houston Court of Appeals for the Fourteenth District case in which the
Texas Supreme Court denied writ). See generally Elaine A. Carlson & Roland Garcia,
Discretionary Review Powers of the Texas Supreme Court, 50 TEx. B.J. 1201, 1202-03 (1987)
(discussing the implication of the Texas Supreme Court denying writ).
106. See supra notes 83-105 (discussing state court cases involving tobacco litigation and
the preemption defense).
107. See supra notes 83-105 (discussing state court cases involving tobacco litigation and
the preemption defense).
108. See supra notes 35-82 (discussing federal court cases involving tobacco litigation and
the preemption defense).
109. 112 S. Ct. 2608 (1992).
110. Id. at 2613.
111. Id.
112. The lower court ruled that while the design defect claims were not preempted by
either the 1969 Act or its predecessor the 1965 Act, these claims were barred on other grounds.
Id.at 2615. The strict liability claims of manufacturing or design defects were not addressed
by the Supreme Court. Id. at 2615 n.6.
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conspiracy to defraud claims." 3 The defendant asserted the affirmative defense of preemption on all counts, relying on the preemption
clauses of the 1965 Act 1 4 and the 1969 Act."' The Court held that
the 1965 Act did not preempt state common law claims, but the 1969
6
Act preempted certain state common law claims."
A.

The Supreme Court's Analysis: Cipollone v. Liggett Group,
Inc.
The lower federal courts and the state courts that had previously
addressed the issue of preemption failed to distinguish between the
1965 Act and the 1969 Act for purposes of allowing or disallowing
preemption as a defense." 7 However, in Cipollone the United States
Supreme Court held that the two acts must be reviewed independently
when determining the question of preemption because the wording
of the preemption clause changed when the 1965 Act was amended
8
to become the 1969 Act.1

Before beginning its analysis of the two federal acts, the Court,
like the Fifth Circuit, 1 9 identified a strong presumption against
federal preemption of the historic police powers of the states. 120 The
Court noted that the analysis of a federal preemption issue begins
with an "assumption that the historic police powers of the States
[are] not to be superseded by ... Federal Act unless that [is] the
clear and manifest purpose of Congress.' 2' Thus, the Supreme Court
focused its analysis on the intent of Congress with regard to preemption as expressed in the preemption clauses of the acts;122 whereas

federal courts previously deciding the preemption issue had focused
more on the purpose clauses of the respective acts to ascertain
Congress' intent.

23

113. Id. at 2614.
114. 1965 Act, supra note 8, § 5, 79 Stat. at 283.
115. 1969 Act, supra note 9, § 5, 84 Stat. at 88.
116. 112 S. Ct. at 2625.
117. See supra notes 33-108 and accompanying text (discussing lower court opinions
regarding the preemptive effect of the 1965 Act and the 1969 Act).
118. See 112 S. Ct. at 2618-20.
119. See Pennington v. Vistron Corp., 876 F.2d 414 (5th Cir. 1989).
120. 112 S. Ct. at 2617.
121. Id. (quoting Rice v. Sante Fe Elevator Corp., 331 U.S. 281, 230 (1947)) (alterations
in Cipollone).
122. See id. at 2618.
123. See supra notes 35-82 and accompanying text (discussing federal court cases involving
tobacco company litigation and the preemption defense).
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Applying the general presumption against preemption, the Court
narrowly construed the preemptive effect of the 1965 Act.12 4 The
Court held that the 1965 Act preempted only affirmative state laws
and regulations, not state common law. 25 Therefore, the Court
reasoned that the defense of preemption was not available to the
defendant for any of Cipollone's claims under the 1965 Act. 26 In
concluding that the 1965 Act had no preemptive effect on common
law claims, the Court looked at the literal meaning of the preemptive
clause. 27 The phrase "[n]o statement relating to smoking and health
shall be required in the advertising of any cigarettes the packages of
' 2
which are labeled in conformity with the provisions of this Act' 1
was interpreted to mean that the only state actions prohibited were
state-mandated warning labels or cautionary statements, whether
imposed by legislatures or administrative agencies.1 29 According to
the Court, there was no general inherent conflict between state
common law actions and the federal preemption of additional warning requirements.3 0 The Court noted that common law claims for
damages would not result in a required "statement relating to smoking and health,""'' and therefore were not within the preemptive
reach of the 1965 Act. 32 The Court reasoned that the historical
perspective as well as the statement of purpose of the 1965 Act
supported the narrow interpretation of the preemption clause. 33
The Court then considered the preemptive effect of the 1969
Act in light of the strong presumption against preemption and found
its preemptive effect to be stronger than that of the 1965 Act. 34 In

124. See 112 S. Ct. at 2618-19.
125. Id.
126. Id. at 2619.
127. Id. at 2618.
128. 1965 Act, supra note 8, § 5(b), 79 Stat. at 283.
129. 112 S. Ct at 2618-19.
130. Id. at 2618.
131. 1965 Act, supra note 8, § 5(b), 79 Stat. at 283.
132. 112 S. Ct. at 2618.
133. Id. at 2618-19. After the issuance of the Surgeon General's Report, several states and
the FTC considered requiring warning labels on cigarettes. Id. at 2616. Congress responded
with the 1965 Act, which included a statement declaring that one of the purposes of the Act
was to prevent "diverse, nonuniform, and confusing cigarette labeling and advertising regulations with respect to any relationship between smoking and health." 1965 Act, supra note
8, § 2(2)(B), 79 Stat. at 282. Thus, the purpose of the Act was to prevent additional affirmative
state laws, not to prevent common law claims for damages. 112 S. Ct. at 2617.
134. See 112 S. Ct. at 2619-25.
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its analysis, the Court noted that the amendments adopted in 1969
did not change the statement of purpose.' However, the wording
of the preemption clause was changed in 1969.36 The amended
preemption clause included broader language than that of its predecessor, the 1965 Act.' 7 The 1969 preemption clause stated: "No
requirement or prohibition based on smoking and health shall be
imposed under State law with respect to the advertising or promotion
of any cigarettes the packages of which are labeled in conformity
with the provisions of this Act."'3 In order to ascertain congressional
intent with regard to preemption, the Court focused its analysis on
the preemption clause and the changes thereto.3 9 The Court ruled
that the 1969 Act's preemption clause no longer preempted only
statements; it now preempted requirements and prohibitions.' 4 0 This
language was interpreted as preempting both state laws and regula4
tions as well as some common law.' '
The Court then reviewed each common law claim presented in
Cipollone and ruled on the preemption of each claim individually.' 42
The Court held that all claims that were premised on a failure to
warn or on the assertion that advertising tended to neutralize the
federally mandated warning labels were preempted by the 1969 Act.' 43
According to the Court, none of Cipollone's claims were subject
to defeat by virtue of preemption except those causes of action
arising on or after January 1, 1970.'" Claims arising after January
1, 1970, were preempted only to the extent "they rely on a state law
'requirement or prohibition based on smoking and health ... with
respect to . . .advertising or promotion.""' ' 45 Thus, Cipollone's failure to warn claims were preempted to the extent such claims "required a showing that [the tobacco companies'] post-1969 advertising
or promotions should have included additional, or more clearly

135.
136.
137.
138.
139.
140.
141.
142.
143.
144.
90.
145.

Id. at 2617 n.13.
Id. at 2619-20.
Id. at 2620.
1969 Act, supra note 9, § 5(b), 84 Stat. at 88 (emphasis added).
See 112 S. Ct. at 2618-19.
Id. at 2619-20.
Id. at 2620.
See id.at 2621-25.
Id. at 2625.
This is the effective date of the 1969 Act. 1969 Act, supra note 9, § 13, 84 Stat. at
112 S. Ct. at 2621 (quoting 1969 Act, supra note 9, § 5(b), 84 Stat. at 88).
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stated, warnings."' However, the Court noted that the 1969 Act
does not preempt failure to warn claims "that rely solely on [tobacco
companies'] testing or research practices or other actions unrelated
' 47
to advertising or promotion.' 1
Cipollone asserted two separate fraudulent misrepresentation
claims .148 The first misrepresentation claim alleged that the defendants
neutralized the effect of the federally mandated warning labels through
advertising. 49 The Court ruled that this claim was preempted because
it involved misrepresentation in advertising."50 The second fraudulent
misrepresentation claim alleged "intentional fraud and misrepresentation both by 'false representation of a material fact [and by]
conceal[ment of] a material fact."""' The Court held that the second
misrepresentation claim was not preempted by the 1969 Act because
it was predicated on a general duty not to deceive. 5 2
The Court also determined that Cipollone's claims based on
express warranty were not preempted by the 1969 Act, even if those
warranties were made in advertising.' Sa The Court reasoned that the
requirements imposed by express warranties were imposed by the
warrantor, not by state law. 5 4 According to the Court, the fact that
state law action may be required to enforce warranties does not bring
such claims under the protective shield of preemption.'
Finally, the Court ruled that Cipollone's conspiracy claims were
not preempted. 5 6 The Court held that the conspiracy claims were
predicated on a "duty not to conspire to commit fraud," and were
not premised on a requirement or "prohibition based on smoking
'57
[or] health.'

146. Id. at 2621.
147. Id. at 2622.
148. Id. at 2623.
149. Id.
150. Id.
151. Id. (quoting Trial Transcript at 12727).
152. Id. at 2624. The Court noted that fraudulent misrepresentation claims which arose in
the context of advertising would not be preempted if they were premised on the general duty
not to deceive as opposed to being "predicated on a duty based on 'smoking and health."'
Id.
153. Id. at 2622-23.
154. Id.
155. Id. at 2623.
156. Id. at 2624-25.
157. Id. at 2624.
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In summary, the Court held that the 1965 Act had no preemptive
effect on state common law claims. 5 8 The 1969 Act preempted
"claims based on a failure to warn and [claims based on] the
neutralization of federally mandated warnings to the extent that those
claims rely on omissions or inclusions in [tobacco manufacturers']
advertising or promotions."'1 9 However, the Court held that "claims
based on express warranty, intentional fraud and misrepresentation,
6
or conspiracy" were not preempted by the 1969 Act.1 0
B.

Application of the Court's Ruling

In Cipollone, the Supreme Court attempted to resolve inconsistencies in previous lower court rulings with regard to the availability
of the preemption defense to tobacco manufacturers. 6 The Court
provided definite guidelines in this area; however, there are still
substantial grey areas. 62 The Court drew a very fine line between
preempted claims and non-preempted claims. 63 For instance, claims
of fraudulent misrepresentation in advertising are preempted to the
extent such claims are premised on a duty related to advertising.' 4
However, if misrepresentation claims are premised on a duty not to
deceive, such claims are not preempted. 65 The distinction is somewhat
hazy, and a properly worded complaint should be able to avoid the
preemption defense in relation to misrepresentation claims.'6 So long
as the complaint alleges intentional fraud, false representation of a

158. Id. at 2625.
159. Id.
160. Id.
161. Id. at 2613.
162. For instance, the Court only addressed the claims brought by Cipollone which were
not precluded on other grounds. Other possible claims that can be asserted in similar litigation
include manufacturing defects and design defects. See generally infra notes 169-85 and accompanying text (discussing potential claims not addressed by the Supreme Court in Cipollone).
163. See infra notes 117-60 and accompanying text (discussing the Supreme Court's analysis
of Cipollone).
164. 112 S. Ct. at 2623.
165. Id. at 2624; see supra notes 148-52 and accompanying text (discussing the Court's
analysis of misrepresentation claims).
166. For example, claims based on allegedly false statements of material facts made in
advertisements are not preempted because such claims are premised on a general duty not to
deceive as opposed to a duty related to advertising or promotion of cigarettes. 112 S. Ct. at
2623-24; see supra notes 148-52 and accompanying text (discussing the Supreme Court's analysis
of preemption in relation to misrepresentation claims).
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material fact, concealment of a material fact or conspiracy, 67 it
should be able to escape preemption.16
In Cipollone, the court also left open the potential for failure
to warn claims if such claims are based solely on the testing and
research practices of tobacco companies. 69 Justice Scalia, in his
dissenting opinion, suggested that the Court preserved a failure to

167. Furthermore, based on events transpiring since the Court's ruling in Cipollone, claims
of fraud and conspiracy may hold great potential for plaintiffs. In Haines v. Liggett Group,
Inc., 140 F.R.D. 681 (D.N.J. 1992), another tobacco company liability suit, the district court
judge held that up to 1500 attorney-client privileged documents may be subject to discovery
by the plaintiff based on the crime-fraud exception to privilege. Id. at 697. In the complaint,
the plaintiff alleged, among other things, that the defendant tobacco companies conspired to
perpetuate a public relations fraud "to deflect the growing evidence against the [tobacco]
industry, to encourage smokers to continue [smoking] and non-smokers to begin, and to
reassure the public that adverse information would be disclosed." Id. at 684.
The plaintiff alleged that in perpetuating this fraud, the tobacco companies represented
to the public that the Council for Tobacco Research was an independent research organization
founded to examine the risks of smoking and report its findings to the public. Id. at 683. The
plaintiff further ,asserted that the Council for Tobacco Research, operating through a secret
"special projects" division, was not an independent research unit, but instead an avenue to
divert potentially incriminating research and find "causes other than smoking for the illnesses
being attributed to [smoking]." Id. at 684. After an in-camera inspection of selected documents,
the district court held that the documents were not subject to the attorney-client privilege
because the contents of the documents suggested that the tobacco companies engaged in
fraudulent conduct and that the attorneys assisted in furthering that conduct. Id. at 691-92.
The appellate court overturned the district court's ruling, but only because of a technicality.
Haines v. Liggett Group Inc., 975 F.2d 81 (3d Cir. 1992). In deciding the attorney-client
privilege issue, the district court judge reviewed evidence and materials from the Cipollone
case. Id. at 87. The judge's consideration of these materials constituted reversible error. Id.
at 93. The appellate court held that, on remand, the district judge may reconsider the issue
of attorney-client privilege and the applicability of the crime-fraud exception with relation to
the discovery documents. Id. at 98.
Judge Sarokin, the district court judge in Haines, was also the presiding judge at the trial
court level for Cipollone. Id. at 92. Because of a lack in the required appearance of impartiality,
the Third Circuit Court of Appeals removed Judge Sarokin from Haines. Id. at 98. Subsequently, Judge Sarokin voluntarily removed himself from Cipollone. Evelyn Nieves, Judge
Leaves Tobacco Trial After Rebuke, N.Y. Tmaws, Sept. 12, 1992, § 1, at 23.
Furthermore, conspiracy and fraud claims as well as claims based on strict liability may
be viable given recent disclosures by a former research director in the tobacco industry.
According to news reports, the Liggett Group Inc. "developed a cigarette more than 20 years
ago that posed far less risk of causing cancerous tumors in test animals, then refused to
market it." David Landis, Less-Deadly Cigarette?, U.S.A. TODAY, Sept. 28, 1992, at ID.
James Mold, the former director of research for Liggett Group Inc., stated that Liggett refused
to market the cigarette because to do so could be considered an admission that the company
had manufactured a hazardous cigarette. Id.
168. See supra notes 142-60 and accompanying text (summarizing the preemptive effect of
federal labeling statutes on common law claims in tobacco company litigation).
169. Cipollone v. Liggett Group, Inc., 112 S. Ct. 2608, 2622 (1992).
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warn cause of action in the event a state's common law required
manufacturers to disclose dangers associated with their products but
the common law did not specify how the requirement should be
met. 170
Other claims which were not addressed by the Supreme Court
may also be available to the plaintiff. For instance, the Court did
not address the issue of implied warranty. If the lower courts apply
the same reasoning to implied warranties that the Supreme Court
applied to express warranties, implied warranties will likely be preempted under the 1969 Act.' 7 ' Implied warranties are duties imposed
by the state, not by the warrantor. 7 2 Because preemption applies to
state common law claims that are predicated on a duty based on
"smoking and health ... imposed under State law with respect to

... advertising or promotion,'

'1 73

claims of implied warranties will

likely fall within'the preemptive reach of the 1969 Act.
Additionally, strict liability claims of manufacturing and design
defects were not addressed in Cipollone. 74 Such claims are generally
premised on a duty to provide a safe product. 7 Applying the
reasoning in Cipollone, these claims would not be preempted by the
1969 Act, provided the plaintiff did not rely on inadequate warnings
76
as the predicate for strict liability.
This ruling has opened the door to litigants for substantial claims
against tobacco companies for damages caused by smoking. However,

170. Id. at 2637.
171. Cf. id. at 2622-23 (holding claims based on express warranties were not preempted
by the cigarette labeling acts because such claims were premised on a duty imposed by the
warrantor and not by the state).
172. Cf. BLACK'S LAW DICTIONARY 1587 (6th ed. 1990) (defining implied warranty as "a
promise arising by operation of law").
173. 1969 Act, supra note 9. § 5(b), 84 Stat. at 88.
174. 112 S.Ct. at 2615 n.6.
175. See RESTATEMENT (SECOND) OF TORTS § 402A (1965); Allan E. Korpela. Annotation,
Products Liability: Product as Unreasonably Dangerous or Unsafe Under Doctrine of Strict
Liability in Tort, 54 A.L.R. 3d 352 (1974).
176. Under Cipollone, only those claims premised on a duty to provide adequate warnings
inthe advertising and promotion of cigarettes are preempted. 112 S.Ct. at 2621. Thus, if
strict
liability
claims are premised on a design defect or a manufacturer's defect as opposed
to a marketing defect, such claims would not likely be preempted. However, strict
liability
claims may be difficult to prove since defendants would be expected to assert contributory
negligence or assumption of risk, arguing that the hazards of smoking are generally common
knowledge and the smoker was aware of the risks.
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177
the potential plaintiff still must overcome significant obstacles.
78
Initially, the plaintiff must show a cognizable, actionable injury.
Thereafter, causation must be proven by a preponderance of the
evidence. 79 These elements should not be too difficult to prove
considering the wealth of medical and scientific information available
which links smoking to various health problems. 80 Finally, the plaintiff will have to show that the tobacco company breached some duty
it owed to the plaintiff as a consumer.' 8' In light of the Supreme
Court ruling in Cipollone, this duty cannot be a "requirement or
prohibition based on smoking and health . . . imposed under State
law with respect to . .. advertising or promotion."'18 2 If the duty
falls outside this realm, the tobacco company will not be allowed to
assert preemption as a defense.'83 However, other defenses are available. The most obvious and difficult defenses to overcome are
m84
assumption of risk and contributory or comparative negligence.

177. For instance, the legal costs of fighting tobacco companies are likely to be economically
infeasible for many plaintiffs. A prime example of this dilemma is the Cipollone case. After
almost ten years of involvement in the case, attorney for the plaintiff Marc Edell withdrew
because the costs to his firm were so extensive. Junda Woo, Tobacco Firms Still Are Facing
Many Lawsuits, WALL ST. J.,Nov. 9, 1992, at A3. Mr. Edell stated that out-of-pocket expenses
incurred by his firm in relation to the Cipollone litigation were approximately $1,000,000. Id.
After Mr. Edell's withdrawal, the court dismissed the Cipollone case at the request of the
Cipollone family. Id.
178. See generally 86 C.J.S. Torts § 1 (1954) (defining the elements of a tort).
179. Id.
180. See, e.g., U.S. Dep't of Health, Education & Welfare, Smoking and Health, Report
of the Advisory Committee to the Surgeon General of the Public Health Service (January 11,
1964) (linking cigarette smoking to lung cancer).
181. See generally 86 C.J.S. Torts § 1 (1954) (defining the elements of a tort).
182. 1969 Act, supra note 9, § 5(b), 84 Stat. at 88.
183. See Cipollone v. Liggett Group, Inc., 112 S. Ct. 2608, 2621 (1992) (holding only
those claims premised on a requirement or prohibition based on smoking and health are
preempted).
184. In Texas, assumption of risk was historically available in strict liability claims as an
absolute bar to liability. Duncan v. Cessna Aircraft Co., 665 S.W.2d 414, 423 (Tex 1984).
However, in products liability actions premised on negligence or breach of warranties, the
assumption of risk defense was considered a part of contributory negligence. Id. at 423 (citing
Signal Oil & Gas Co. v. Universal Oil Prods., 572 S.W.2d 320 (Tex. 1978)). In Cessna, the
Supreme Court of Texas adopted a system of comparative fault wherein the theory of
assumption of risk was subsumed within contributory negligence for both strict liability claims
and products liability claims arising in negligence or breach of warranties. Id. at 428; see also
TEx. CIV. PRAc. & RaM. CODE ANN. § 33.001 (Vernon 1986 & Supp. 1992) (allowing recovery
by plaintiffs in product liability cases provided the plaintiff's percentage of responsibility is
less than or equal to 500o if the claim is grounded in negligence and less than 60% if the
claim is grounded in strict liability).
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Jury awards will likely be reduced dramatically if the jury is convinced
that the smoker voluntarily assumed the dangers of smoking. 8
Another significant burden on potential plaintiffs in suits against
cigarette companies will be proving damages within specific time
frames. For damages accruing prior to January 1, 1970,186 common87
law claims are recognized with no defense of preemption allowed.
However, claims accruing on or after January 1, 1970 are subject to
the preemption defense, within the confines of Cipollone. 88 This
provides a window of opportunity for these suits that only a certain
number of plaintiffs will be able to enter.
C. Cipollone's PotentialEffect on Other Industries
The Court's decision in Cipollone has potential ramifications
well beyond the tobacco industry. A significant number of industries
are subject to federal legislation mandating specific labels on their
products. 8 9 Cipollone makes it clear that these industries may not
be able to rely on compliance with federally mandated labels to
protect them from liability. The Court held that preemption clauses
should be narrowly interpreted, in light of a presumption against
preemption.' 90 For this reason, the Court's focus on the presumption
against federal preemption may have a substantial impact on future
litigation in many industries.' 9'
1.

The Alcohol Industry
A prime example of an industry that may be affected by the
Supreme Court's decision in Cipollone is the alcohol industry. Ef185. See, e.g., Cipollone v. Liggett Group, Inc., 893 F.2d 541, 547 (3d Cir. 1990), aff'd
in part and rev'd in part, 112 S. Ct. 2608 (1992) (Jury found tobacco companies were strictly
liable for failing to adequately warn of the dangers of their product, but plaintiff was found
to be 80% responsible for her own injuries. Thus, plaintiff's recovery was limited to $400,000
for breach of warranty claims.)
186. This is the effective date of the 1969 Act. 1969 Act, supra note 8, § 13, 84 Stat. at
90.
187. Cipollone v. Liggett Group, Inc., 112 S. Ct. 2608, 2619 (1992).
188. Id. at 2619-25.
189. For example, labeling of pharmaceutical products is regulated by the Food, Drug and
Cosmetic Act, and labeling of medical devices is regulated by the Medical Device Amendments
of 1975 to the Food, Drug and Cosmetic Act. Stacy Gordon, Tobacco Ruling's Impact May
be Felt by Other Firms, Bus. INs., July 6, 1992, at 3. Warning labels are also found on such
items as automobiles, children's toys and pajamas, and household cleaners. See generally CNN
News (Cable News Network, Inc. television broadcast, June 27, 1992) (LEXIS, Nexis library,
CNN file) (discussing Warning label regulation).
190. 112 S. Ct. at 2617-18.

191.

See supra note 189.
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fective November 19, 1989, the Alcoholic Beverage Labeling Act
required the following warning on all alcoholic beverages: "GOVERNMENT WARNING: (1) According to the Surgeon General,
women should not drink alcoholic beverages during pregnancy because of the risk of birth defects. (2) Consumption of alcoholic
beverages impairs your ability to drive a car or operate machinery
and may cause health problems."' 192 The Alcoholic Beverage Labeling
Act also includes a preemption clause, reading "No statement relating
to alcoholic beverages and health, other than the statement required
by section 204 of this title [27 U.S.C.S. section 215], shall be required
under State law to be placed on any container of an alcoholic
beverage."' 93 No court has ruled on the preemptive effect of this
clause.194 However, by narrowly interpreting the clause as directed
by the Court in Cipollone, the preemption clause would only restrict
statements. 95
The preemptive effect of the Alcoholic Beverage Labeling Act
can be analogized to the preemptive effect of the 1965 Cigarette
Labeling Act, as interpreted by the Supreme Court. The Court in
Cipollone held that the 1965 Cigarette Labeling Act, which contained
a clause identical to that of the Alcoholic Beverage Labeling Act
restricting only statements, did not preempt any common law claims
against tobacco manufacturers.'9 Presumably, the same reasoning
would apply to the Alcoholic Beverage Labeling Act.
192. Alcoholic Beverage Labeling Act, 27 U.S.C. § 215(a) (1988).
193. Id. § 216.
194. However, in Joseph E. Seagram & Sons, Inc. v. McGuire, 814 S.W.2d 385 (Tex.
1991), the Supreme Court of Texas addressed the issue of whether plaintiffs have a cause of
action against alcohol manufacturers and distributors for an alleged failure to warn of the
danger of developing alcoholism. Id. at 385. The court held that the danger of developing
alcoholism from excessive use of alcohol products is a matter of common knowledge, and
therefore, alcohol distributors and manufacturers have no duty to warn as to that danger. Id.
at 388.
Applying the reasoning in Seagram to the tobacco industry, it appears that plaintiffs'
claims in future tobacco litigation cases may be limited because the dangers of smoking have
become common knowledge. However, the dangers of smoking have developed into a matter
of common knowledge only in the last ten to twenty years. Person's who started smoking
prior to or during that period arguably have a window of opportunity in which to seek
compensatory damages from the tobacco manufacturers. Persons who begin smoking today,
when the dangers of cigarette smoking are a matter of general public knowledge, may be
completely foreclosed from recovery based on the lack of a duty to warn about dangers which
are considered common knowledge.
195. Cf. Cipollone v. Liggett Group, Inc., 112 S. Ct. 2608 (1992) (holding the preemption
clause of the 1964 Cigarette Labeling Act only preempted statements).
196. Id. at 2619.
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The literal meaning of statement includes only warning labels or
cautionary statements imposed by state or federal rule making bodies. 97 Common law claims do not inherently conflict with federal
preemption of additional warning labels because common law damage
claims do not result in a required "statement relating to alcoholic
beverages and health.' ' 98 Thus, courts applying the Cipollone reasoning to claims involving the Federal Alcoholic Beverage Labeling
Act will likely find that common law claims against alcohol manufacturers are not preempted by the Act. This interpretation gives
deference to the strong presumption against federal preemption of
state law recognized by the court in Cipollone.'" Moreover, the
declaration of the purpose of the Act supports the preemption of
only those claims premised on a violation of state laws or regulation.2" ° One of the purposes of the act is to prevent "diverse,
nonuniform, and confusing requirements for warnings or other information on alcoholic beverage containers." 20' Following the analysis
in Cipollone, the purpose of the Act was to prevent additional state
laws or regulations, not to prevent common law claims for damages. 202
2.

The Chemical Industry

The chemical industry may also be affected by the Supreme
Court's decision in Cipollone. The chemical industry is governed by
labeling requirements imposed by the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA). 23 FIFRA does not have a section
entitled "preemption," but it does address preemption as follows:
"[A] State shall not impose or continue in effect any requirements
for labeling or packaging in addition to or different from those
required under this Act.''2 Historically, there has been conflicting

197. Id. at 2618.
198. Alcoholic Beverage Labeling Act, 27 U.S.C. § 216 (1988).
199. 112 S. Ct. at 2617-18.
200. Cf. id. at 2619 (holding the purpose clause of the 1965 Cigarette Labeling Act supports
preemption of only state laws and regulations).
201. Alcoholic Beverage Labeling Act, 27 U.S.C. § 213(2)(B) (1988).
202. See supra note 200.
203. 7 U.S.C. §§ 13 6 -136y (1988 & Supp. III 1991).
204. Id. § 136v(b).
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precedent on the preemptive effect of this FIFRA clause. 20 5 In Papas
v. Upjohn Co., 2°6 a contemporary case addressing the preemptive
reach of FIFRA, the Court of Appeals for the Eleventh Circuit held
that state common law claims for inadequate labeling were preempted
by FIFRA. 20 7 The Supreme Court granted writ of certiorari. 2° Five
days after deciding Cipollone, the Court vacated the appellate court
decision in Papas and remanded the case "for further consideration
in light of [Cipollone].' 209
According to the Supreme Court in Cipollone, the statutory
210
language of a preemption clause should be narrowly interpreted.
FIFRA preemptive clause restricts "requirements for labeling or
packaging." 21 This phrase is closely analogous to the "no requirement or prohibition" language of the 1969 Public Health and Smoking Act. 212 The Court in Cipollone held that the 1969 Act preempted
some, but not all, common law tort claims. 213 Individual claims were
considered independently in light of the significant presumption against
federal preemption. 2 4 Presumably the same reasoning should apply
to FIFRA. Thus, courts applying the Cipollone reasoning to claims
involving FIFRA should appropriately find that common law claims
premised on a duty to warn via additional labeling requirements will
be preempted; 215 however, if those common law claims are premised

205. E.g., Ferebee v. Chevron Chem. Co., 736 F.2d 1529, 1541 (D.C. Cir. 1984), (holding
that state tort actions based on the inadequacy of the label are not preempted by FIFRA);
Fitzgerald v. Mallinckrodt, Inc., 681 F. Supp 404, 406-08 (E.D. Mich 1987) (holding that state
tort actions are preempted by FIFRA).
206. 926 F.2d 1019 (11th Cir. 1991), vacated sub nom. Papas v. Zoecon Corp., 112 S. Ct.
3020 (1992).
207. Id. at 1026.
208. Papas v. Zoecon Corp., 112 S. Ct. 3020 (1992).
209. Id.; see also Arkansas-Platte & Gulf Partnership v. Van Waters & Rogers, Inc., 113
S. Ct. 314 (1992) (vacating and remanding for further consideration in light of Cipollone a
judgment holding state tort actions are impliedly preempted by FIFRA).
210. Cipollone v. Liggett Group, Inc., 112 S. Ct. 2608, 2621 (1992).
211. Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. § 136v(b) (1988).
212. See 1969 Act, supra note 9, § 5(b), 84 Stat. at 88.
213. See supra notes 134-57 and accompanying text (discussing the Supreme Court's analysis
of the preemptive effect of the 1969 Cigarette Labeling Act).
214. See supra notes 142-57 and accompanying text (discussing the Supreme Court's analysis
of individual causes of action in relation to the preemption clause of the 1969 Act).
215. See King .v. E.I. du Pont de Nemours & Co., No. CIV 90-0127-B, 1992 U.S. Dist.
LEXIS 18240, 1992 WL 354243 (D. Me. Oct. 23, 1992) (applying Cipollone and holding that
common law claims for failure to warn with regard to products governed by FIFRA are
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on other duties, such as a duty to adequately test and research
products, the preemption defense may not be available. 21 6 In analyzing
independent tort actions, deference must be given to the strong
presumption against federal preemption of state authority which the
21 7
court announced in Cipollone.
IV.

CONCLUSION

The United States Supreme Court has ruled that common law
claims against tobacco companies are not preempted by the Federal
Cigarette Labeling Act of 1965.21 However, common law claims are
preempted by the Public Health and Cigarette Labeling Act of 1969,
but only to the extent such claims are predicated on a duty to provide
2 9
additional warning labels on cigarette packages or in advertising.

In reaching its conclusion, the Court construed the respective statutes
in light of a strong presumption against federal preemption of state
powers. 220 In light of this presumption, the Court narrowly read the
22
preemption clauses to preempt only a limited number of claims. 1
This new approach to preemption may not result in a wave of
significant monetary judgments against tobacco companies because
the plaintiff will still bear the burden of proof with regard to each
element of the asserted claims. The plaintiff will also face significant
defenses in the manner of assumption of risk and comparative
negligence on the part of the smoker. However, this approach will
at least allow the plaintiff to present a case in an attempt to recover

expressly preempted); Yowell v. Chevron Chem. Co., 836 S.W.2d 62 (Mo. Ct. App. 1992)
(citing Cipollone and holding that defective labeling claims are preempted by FIFRA).
216. See Couture v. Dow Chem. U.S.A., 804 F. Supp. 1298 (D. Mont. 1992) (applying
Cipollone and holding that state tort actions are not necessarily preempted by FIFRA); Burke
v. Dow Chem. Co., 797 F. Supp. 1128 (E.D.N.Y. 1992) (applying Cipollone and holding that
state common law tort claims are not preempted in their entirety by FIFRA). But see Davidson
v. Velsicol Chem. Corp., 834 P.2d 931 (Nev. 1992) (holding that Cipollone was not instructive
as to the preemptive effect of FIFRA and that state tort claims are impliedly preempted by
FIFRA).
217. Cipollone v. Liggett Group, Inc., 112 S. Ct. 2608, 2621 (1992).
218. Id. at 2625.
219. Id.
220. Id. at 2617-18.
221. Id. at 2621-25.
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for injuries caused by cigarette companies. The Court's decision also
has implications far beyond tobacco company liability litigation.
Other industries regulated by the federal government will no longer
be able to completely avoid liability by hiding behind the facade of
federally mandated labels.
by Muriel C. Brown

