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INTRODUCTION

What do lawsuits filed against building contractors or repairers,
other construction professionals, and manufacturers or suppliers of
products such as furnaces, elevators, garage door openers, underground storage tanks, and spray-on ceiling materials have in common? All of these actions, provided they have been initiated ten or
more years after either the completion of the building project or the
manufacture of the item in question, are potentially subject to a
statute of repose enacted by the Texas Legislature in 1975.' Although
the language of this statute is couched in terms of providing repose
protection to persons who construct or repair improvements to real
property, 2 Texas courts and federal courts applying Texas law have

*
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1. Act of May 14, 1975, 64th Leg., R.S., ch. 269, § 1, 1975 Tex. Gen. Laws 649
(amended 1985) (current version at TEX. Crv. PRAc. & REM. CODE ANN. § 16.009 (Vernon
1986)). Unlike a statute of limitations, which begins to run when a cause of action accrues, a
statute of repose operates to take away rights to pursue litigation after a specified period
commencing from a statutorily defined event. Thus, for purposes of section 16.009 of the
Texas Civil Practice and Remedies Code, that statute bars certain lawsuits from being pursued
more than ten years following the substantial completion of improvements to real property,
regardless of when injuries or accidents relating to such improvements might occur. See
Sowders v. M.W. Kellogg Co., 663 S.W.2d 644, 647 (Tex. App.-Houston [ist Dist.] 1983,
writ ref'd n.r.e.); Greg Thompson, When the Walls Come Tumbling Down - Article 5536(a):
The Texas Architect and Engineer Statute of Limitation, TRIAL LAW. F., Oct.-Dec. 1983, at
28.
2. See TEX. Crv. PRAc. & REM. CODE ANN. § 16.009 (Vernon 1986).
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not limited the reach of the statute to cases involving construction
professionals. Instead, the courts have greatly expanded the statute's
range of applicability to cover off-site manufacturers of products
that have become improvements to real property. In this regard, the
courts are in error. With respect to persons other than construction
professionals, the Texas courts have both misconstrued the statute
of repose and virtually ignored the legislative history of the act.
Accordingly, this article will examine the Texas statute of repose
relating to persons who construct or repair improvements to real
property in the context of both the decided cases and with regard to
3
the intentions of the legislature in enacting the repose protections.
II.

THE TEXAS STATUTES OF REPOSE

In 1969, the Texas Legislature enacted a statute of repose to
protect registered or licensed architects and engineers from exposure
to liability for any suits filed in excess of ten years following the

substantial completion of improvements to real property or the
4
commencement of operation of equipment attached to real property.

3. Previous scholarship regarding the Texas repose legislation has been limited. For a
thoughtful examination of the constitutionality of the Texas repose statutes, however, see
Thompson, supra note 1, at 30-32. Issues concerning the constitutionality of repose legislation
are outside the scope of this article. For other scholarship concerning repose legislation
generally, see Terry M. Dworkin, ProductLiability of the 1980s: "Repose Is Not the Destiny"
of Manufacturers, 61 N.C. L. REv. 33 (1982); William H. Knapp & Byrum C. Lee, Jr.,
Application of Special Statutes of Limitations Concerning Design and Construction, 23 ST.
Louis U. L.J. 351 (q979); Francis E. McGovern, The Variety, Policy and Constitutionalityof
Product Liability Statutes of Repose, 30 AM. U. L. REv. 579; Peter J. Neeson, The Current
Status of Professional Architects' and Engineers' Malpractice Liability Insurance, 45 INs.
Coups. J. 39, 44-45 (1978); E. Mabry Rogers, The Constitutionality of Alabama's Statute of

Limitations For Construction Litigation: The Legislature Tries Again, 11 CumB. L. REv. 1
(1980); Margaret A. Cotter, Comment, Limitation of Action for Architects and Builders Blueprintsfor Non-action, 18 CAT-. U. L. Rv. 361 (1969); Pamela J. Hermes, Note, Actions
Arising Out of Improvements to Real Property: Special Statutes of Limitation, 57 N.D. L.
REv. 43 (1981); Laurie L. Kratky, Comment, Statutes of Repose in Products Liability: Death
Before Conception?, 37 Sw. L.J. 665 (1983); Susan C. Randall, Comment, Due Process
Challenges to Statutes of Repose, 40 Sw. L.J. 997 (1986).
4. Act of May 27, 1969, 61st Leg., R.S., ch. 418, § 1, 1969 Tex. Gen. Laws 1379
(amended 1985) (current version at TEX. CIV. PRAc. & REM. CODE

ANN.

§ 16.008 (Vernon

1986)). This statute, as originally enacted, stated the following in pertinent part:
There shall be commenced and prosecuted within ten years after the substantial
completion of any improvement to real property or the commencement of operation
of any equipment attached to real property, and not afterward, all actions or suits
in court for damages for any injury, damages or loss to property, real or personal,
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In 1975, the legislature amended this statute of repose by adding a
new section that expanded the repose provisions to include persons
who had performed or furnished construction or repair of improvements to real property.' As currently codified, this latter statute of
repose provides that an aggrieved party must file a damages action
against a person who constructs or repairs an improvement to
real property not later than 10 years after the substantial completion of the improvement in an action arising out of a defective
.or unsafe condition of the real property or
a deficiency in the
6
construction or repair of the improvement.
Other than the two repose statutes relating to architects, engineers,
and contractors, the Texas Legislature has never enacted a general
statute of repose. 7 As the next part of this article will demonstrate,

or for any injury to a person, or for wrongful death, arising out of the defective
or unsafe condition of any such real property or any equipment or improvement
attached to such real property, for contribution or indemnity for damages sustained
on account of such injury, damage, loss or death against any registered or licensed
engineer or architect in this state performing or furnishing the design, planning,
inspection of construction of any such improvement, equipment or structure or
against any such person so performing or furnishing such design, planning, inspection
of construction of any such improvement, equipment, or structure ....
Id. (The statute was originally codified as TEX. REV. Civ. STAT. art. 5536a (1969) (repealed
1985)).
5. Act of May 14, 1975, 64th Leg., R.S., ch. 269, § i, 1975 Tex. Gen. Laws 649
(amended 1985) (current version at TEx. Civ. PRc. & REM. CODE ANN. § 16.009 (Vernon
1986)). This statute, as originally enacted, stated the following in pertinent part:
There shall be commenced and prosecuted within ten years after the substantial
completion of any improvement to real property, and not afterward, all actions or
suits in court for damages for any injury, damages, or loss to property, real or
personal, or for any injury to a person, or for wrongful death, or for contribution
or indemnity for damages sustained on account of such injury, damage, loss, or
death arising out of the defective or unsafe condition of any such real property or
any deficiency in the construction or repair of any improvements on such real
property against any person performing or furnishing construction or repair of any
such improvement ....
Id.
6. TEX. CIV. PRAc. & REM. CODE ANN. § 16.009(a) (Vernon 1986).
7. Texas is certainly not alone in having enacted legislation providing repose protection
to architects, engineers, and builders. Most states have enacted similar or related legislation.
See Rogers, supra note 3, at 2-4 (surveying comparable statutes from around the country). In
contrast to Texas, however, a number of other states have enacted general products liability
statutes of repose. These statutes typically bar or limit any products liability lawsuit if filed
subsequent to a specified number of years after the product's initial manufacture or sale. See,
e.g., ARiz. REV. STAT. ANN. § 12-551 (1992) (12 years after initial sale unless cause of action
is based on negligence or breach of express warranty); COLO. REV. STAT. ANN. § 13-21-403(3)
(West 1987) (10 years after initial sale) (rebuttable presumption that product was not defective);
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however, the courts of Texas have further expanded the scope of
existing repose legislation to extend protection to manufacturers and
suppliers of products which later become improvements to real property. Because the legislature never intended to enact a general repose
statute for product manufacturers and suppliers, the expansive judicial constructions of existing repose legislation have gone far beyond
any proper interpretations of these acts.
III.

JUDICIAL INTERPRETATIONS

In a 1992 decision, Dedmon v. Stewart-Warner Corp.,' the Fifth
Circuit critically examined the Texas courts' treatment of the repose
legislation. In Dedmon, a young child died of carbon-monoxide
asphyxiation while asleep at home. 9 Thereafter, the deceased child's
mother pursued a products liability action against Stewart-Warner
Corporation, the manufacturer of the furnace in the family's home. 10
The district court granted the furnace manufacturer's motion for
summary judgment based on the Texas statute of repose for persons
who construct improvements to real property." The Fifth Circuit
affirmed the judgment of the district court based on its assessment
2
of the Texas courts' construction of the pertinent repose legislation.'
Notwithstanding its holding in Dedmon, which was necessarily dictated by the federal panel's requirement to follow existing Texas
precedent, the Fifth Circuit raised serious questions regarding the

N.C.

GEN. STAT. § 1-50(6) (Supp. 1991) (six years after initial purchase); WASH. REV. CODE
ANN. § 7.72.060(2) (West 1992) (12 years after delivery) (rebuttable presumption that product's

useful safe life has expired). Although the Texas Legislature considered and passed major tort
reform legislation in 1987, these legislative measures did not include the enactment of a general
statute of repose, nor was such a bill part of the tort reform package under consideration.
See generally John T. Montford & Will G. Barber, 1987 Texas Tort Reform: The Quest for
a Fairer and More Predictable Texas Civil Justice System, 25 Hous. L. REV. 59, 66-67 (1988)
(identifying those tort reform efforts that the legislature did consider).
8. 950 F.2d 244 (5th Cir. 1992).
9. See id. at 245.
10. Id. The claimant alleged ihat faulty furnace performance caused the child's death.
Id.
II. Id. at 245-46 (citing TEX. CIv. PRAC. & REM. CODE ANN. § 16.009 (Vernon 1986)).
The company manufactured the furnace prior to its 1971 installation in the Dedmon home.
See id. at 245. Since the death occurred in 1986, the statutory ten-year limit on liability had
elapsed.
12. See id. at 250. As the court declared, "We are controlled by this Texas authority."
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underpinnings of Texas decisions construing section 16.009 of the
3
Texas Civil Practices and Remedies Code.'
As the Fifth Circuit observed in Dedmon, the terms of section
16.009 "cover any 'person who constructs or repairs an improvement' to real property. 4 Read literally, this statutory phrase does
"not distinguish whether the person constructs the improvement on
the premises, or off of the premises for later installation by another."' 5 The Dedmon court concluded that Texas courts have construed section 16.009 to protect the manufacturer of items deemed
to be improvements to real property "even if the construction [of
the improvements] takes place off premises and the manufacturer
' 6
does not thereafter install, modify, or inspect [the improvements].'
As the remaining discussion in this section will demonstrate, the
Dedmon court's analysis of Texas judicial constructions of the Texas
repose statutes is generally accurate. Despite this assessment, however,
a much more significant question remains whether the Texas decisions
have construed the legislation correctly.
Indeed, as part of its analysis of section 16.009, the Dedmon
court raised a particularly appropriate query regarding the purpose
of the statute. The court inquired, "Whom did the legislature intend
to protect with section 16.009 . . . ?,,17 The statute requires that a
claimant must file a damages action "against a person who constructs
or repairs an improvement to real property not later than 10 years
after the substantial completion of the improvement .. .. ,,8 This
repose provision applies, in general, to any "action arising out of a
defective or unsafe condition of the real property or a deficiency in
the construction or repair of the improvement."' 9 After analyzing
13.

TEX. CIV. PRAc. & REM. CODE ANN. § 16.009 (Vernon 1986). One federal district

court has noted that the Fifth Circuit in Dedmon "was generally critical of the depth of
analysis applied by Texas courts in much of the relevant case law in this area." Marshall
Indep. Sch. Dist. v. United States Gypsum Co., 790 F. Supp. 1291, 1296 n.5 (E.D. Tex.
1992).
14. 950 F.2d at 246. Accordingly, such persons merit the statute's repose protections.
15. Id.at 247.
16. Id.
17. Id. at 249. Under the Code Construction Act, a court construing a Texas statutory
code provision may examine the "object sought to be attained" by the code section. See TEX.
Gov'T CODE ANN. § 311.023(i) (Vernon 1988).
18. TEX. CiV. PRAc. & REM. CODE ANN. § 16.009(a) (Vernon 1986).
19. Id. The statute includes exceptions for actions (1) based on written warranties that
expressly provide for longer effective periods, (2) against persons in actual possession or
control of the property, and (3) in which the claimant proves fraudulent concealment or wilful
misconduct. See id. § 16.009(e).
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Texas judicial constructions of section 16.009, the Dedmon court
concluded: "Lacking any jurisprudential survey of the metes and
bounds of this essentially guild-oriented statute, the Texas courts
have sought to define the perimeters of its application primarily by
inspecting the terms that describe what products, rather than what
actors, merit protection." 20 If the Fifth Circuit is accurate in this
observation, what is the basis for the Texas courts' focus on products,
rather than actors? Furthermore, have the Texas courts properly
construed the repose provisions of section 16.009?
The Texas courts have accorded an expansive interpretation to
section 16.009, although few opinions have provided significant insight or analysis of the reasons for the judicial constructions of the
statute. For example, in Ellerbe v. Otis Elevator Co.,21 a youngster
died when he fell down an open elevator shaft in a Houston office
building. 22 The decedent's father filed an action against the elevator
manufacturer. 23 Because the installation of the elevator occurred many
years before the events in question, the trial court granted a summary
24
judgment for the defendant pursuant to the Texas repose statutes.
On appeal, the court affirmed the summary judgment. 2
The elevator manufacturer argued that the plaintiff's cause of
action in Ellerbe fell within the terms of both the statute of repose
for licensed architects and engineers and the statute of repose for
26
persons who perform or repair improvements to real property.
Because the action was brought against the elevator manufacturer
rather than directly against any registered architects or engineers, the
Ellerbe court declined to uphold the summary judgment based on
the statute of repose for architects and engineers. 27 Instead, the court

20. 950 F.2d at 246.
21. 618 S.W.2d 870 (Tex. Civ. App.-Houston list Dist.] 1981, writ ref'd n.r.e.), appeal
dism'd, 459 U*S. 802 (1982).
22. See id.at 872.
23. Id. at 871. Otis Elevator designed, manufactured, and sold the elevator. Id.
24. See id. There was evidence that the elevator was installed in 1928, and the events in
issue occurred in 1973. See id. at 871-72.
25. Id. at 874.
26. See id. at 872. At the time of the litigation in Ellerbe the two statutes of repose were
codified as sections 1 and 2 of TEx. REv. CIv. STAT. art. 5536a (repealed 1985) (current
version at TEx. CIV. PiAc. & REM. CODE ANN. §§ 16.008-.009 (Vernon 1986)).
27. The plaintiff's complaint alleged that his son died because the defendant defectively
designed the elevator. See 618 S.W.2d at 872. Given that registered engineers and architects
employed by Otis Elevator designed the elevator in question, the company argued that the
plaintiff's action was barred by the statute of repose for architects and engineers. Id.
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opined that the repose statute which protects persons who construct
or repair improvements to real property, now codified as section
16.009, barred the action. The court's entire reasoning consisted of
the following: "An elevator in a multi-storied building obviously
constitutes an improvement on real property. The manufacture [sic]
of the elevator would be a person performing or furnishing construction of the elevator even though it did not install it in the building." 28
The court offered no further explanation as to why the latter statute
of repose applie4.
Even assuming that an elevator constitutes an improvement to
real property for purposes of the statute, why should the manufacturer be automatically exempt? Is an elevator manufacturer part of
the class of persons that the legislature sought to protect? The court
offered no rationale, but merely stated its conclusory holding. Moreover, the Ellerbe court merely applied a simplistic reading to the
repose statute by equating "performing or furnishing construction"
of an improvement with the manufacturing of an item that later
becomes an improvement to real property. Is this the legislature's
intent? Unfortunately, the Ellerbe court provided no analysis regard29
ing this issue.
Consistent with its approach in Ellerbe, the Houston Court of
Appeals for the First District again offered little insight with respect
to'the intended reach of section 16.009 in its subsequent decision in
Dubin v. Carrier Corp.,30 which involved an allegedly defective wall
heater." In Dubin, the court determined that section 16.009 applied
to both the manufacturer and the distributor of a wall heater that

28. Id.
29. One federal district court has undertaken a near-heroic effort to ascribe a reasoned
and rational basis to the Ellerbe court's opinion. See Dayton Indep. Sch. Dist. v. U.S. Mineral
Prod. Co., 800 F. Supp. 1430, 1436 (E.D. Tex. Feb. 12, 1992), modified, 789 F. Supp. 819
(E.D. Tex. Mar. 27, 1992). In Dayton, Judge Fisher suggested that "[the Ellerbe court clearly
recognized a distinction between construction professionals and manufacturers of mass-produced products." Id. at 1435. The context for Judge Fisher's assessment of Ellerbe, however,
appears to establish only that the Ellerbe court may have been inclined to determine that the
repose statute did not apply to materialmen or component parts sellers. See infra note 65.
That question was not before the court in Ellerbe. Furthermore, even if Judge Fisher's
approach to Ellerbe is plausible, later Texas cases have embraced Ellerbe's apparent holding.
See infra notes 30-49 and accompanying text.
30.. See 731 S.W.2d 651 (Tex. App.-Houston [1st Dist.] 1987, no writ).
31. Id. at 652.
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allegedly emitted deadly carbon monoxide.3 2 With respect to the
furnace manufacturer, the court relied exclusively on its holding in
Ellerbe. The Dubin court determined that section 16.009 protected
the manufacturer because the company "furnished construction of
an improvement (the heater) to the apartment and because the heater
constituted an improvement, in contemplation of law."3 a3 Other than
this conclusory statement and its citation to Ellerbe, the court offered
no other analysis to support its holding. The court's opinion did not
even suggest that the furnace manufacturer had anything to do with
the installation of the furnace.3 4 Instead, after concluding that the
furnace constituted an improvement to real property, 3 the court
repeated its approach from Ellerbe and simplistically equated a
party's manufacture of a product that becomes an improvement to
real property with section 16.009's requirement of furnishing con36
struction of an improvement.

32. See id. at 652, 654. In Dubin, Lori Jo Dubin died in her apartment as a result of
carbon monoxide inhalation allegedly caused by emissions from the apartment's wall heater.
Id. at 652. Williams Furnace Co. designed and manufactured the furnace, and Carrier Corp.
marketed and distributed the product. See id. Both defendants successfully obtained summary
judgments under the Texas repose statutes. See id. at 653. The defendants alleged that the
installation of the heater occurred in excess of ten years prior to the death. See id. at 654.
33. Id. at 654.
34. In relying on Ellerbe, the Dubin court observed that the repose statute protected the
elevator company in the earlier case "notwithstanding that the manufacturer did not actually
install the elevator." Id. (emphasis added).
35. The court observed that "the wall heater in question was actually built into the
apartment wall; that a flue extended through the roof of the apartment; and that, if permanently
removed, the apartment would require some construction to cover the holes in the wall space
and the flue opening." Id. at 653. Accordingly, the court concluded that the heater constituted
an improvement because it was annexed to the soil. See id.
36. See id. at 654. Somewhat curiously, in a case decided after Ellerbe but before Dubin,
the Houston Court of Appeals for the First District appears at first blush to have taken a
different approach. See Sowders v. M.W. Kellogg Co., 663 S.W.2d 644 (Tex. App.-Houston
list Dist.] 1983, writ ref'd n.r.e.). In Sowders, the court specifically observed that the
predecessor codification of the current Texas repose statutes was representative of a class of
legislation "commonly called an 'architects' and builders' statute'..... Id. at 647 (emphasis
added). The court observed that "[sluch statutes demonstrate legislative recognition of the
protracted and extensive vulnerability to lawsuit of architects and builders by owners and other
persons." Id. (emphasis added). Accordingly, by discussing the statute in the context of
"builders," the court in Sowders appears to have realized that this type of repose statute
generally protects builders or other construction professionals, and not product manufacturers
or suppliers. Nonetheless, the Sowders court did not explore this issue any further even though
the appellant specifically argued that the repose statute "was never intended to apply to
manufacturers of goods such as those made the basis of" the Sowders lawsuit. Id. at 649.
Instead, given its finding that no evidence supported this allegation, the court did not offer
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Notwithstanding its altogether conclusory approach with respect
to the product manufacturer in Dubin, the Houston court delineated
a slightly more detailed rationale for extending the protections of
section 16.009 to Carrier Corporation, the company that provided
the marketing and distribution of the furnace. 7 In reaching this
result, the court rejected arguments that Carrier was a mere supplier
of the product. 8 The Dubin court reasoned that a decision regarding
whether a party was a mere product supplier or a person who
performed or furnished construction or repair of an improvement
for purposes of the repose statute should turn on how the party
functioned in the particular circumstances.3 9 The court concluded that
"[a]t most, Carrier distributed a product that it contracted with

any additional analysis. See id.
The Sowders court, however, appropriately declined to address the matter. A review of
the evidence identified in the opinion reveals that the defendant in Sowders designed, constructed, and installed the allegedly defective oil solvent treating plant that was in issue. See
id. Thus, the case simply did not involve an off-site manufacturer of a product. Moreover,
any indications in Sowders that Houston's First Court of Appeals may have recognized that
the statute applies primarily to builders or contractors, as opposed to product manufacturers,
proved to be ephemeral in light of the court's later decision in Dubin.
37. 731 S.W.2d at 654. Apparently, "Carrier distributed a product that it contracted with
Williams Furnace to manufacture." Id. at 655.
38. See id. at 655. Arguably, if a party merely supplies a product, it is not in the position
of having performed construction or repair of an improvement.
39. See id. at 654. The court relied on McCulloch v. Fox & Jacobs, Inc., 696 S.W.2d
918, 922 (Tex. App.-Dallas 1985, writ ref'd n.r.e.), for its "examine-how-the-party-functioned" test. In McCulloch, the plaintiff was injured when he dove into the shallow end of
his residential community swimming pool. See id. at 920. He filed an action under a variety
of theories against Fox & Jacobs, the residential developer which contracted for the construction
of the swimming pool. Id. Neither party disputed that the pool constituted an improvement
to real property. See id. at 921. McCulloch, however, argued that the express language of
section 16.009 "evinces a legislative intent to limit the liability of persons involved in the
actual construction of improvements to real property and that Fox & Jacobs was merely a
residential developer." Id. The court reasoned that the repose statutes in Texas were "intended
to apply to litigation against architects, engineers, and others involved in designing, planning
or inspecting improvements to real property, as distinguished from materialmen and suppliers
and from tenants and owners who possess or control the property." Id. at 922. Accordingly,
the court determined that "the critical inquiry is whether Fox & Jacobs' role in constructing
the pool was more analogous to that of a builder or to an owner or supplier." Id. Based on
this analysis, the court opined that Fox & Jacobs "functioned not as an owner but as a
builder or supervisor." Id. To support its conclusion, the court observed that Fox & Jacobs
had, inter alia, (1) fashioned general guidelines for the club, (2) hired a professional land
developer to create the layout, (3) approved the approximate dimensions of the plan, (4) hired
the engineer to design the pool, (4) hired a contractor to build the pool, and (5) supervised
and approved the construction process. See id.

TEXAS TECH LA W REVIEW

[Vol. 24:195

Williams Furnace to manufacture. [Thus,] Carrier functioned as a
manufacturer of an improvement to real property ...
40
Accordingly, with respect to Carrier, a furnace distributor that
had contracted for the services of the manufacturer, the court held

that the company furnished construction of an improvement to real
property for purposes of section 16.009's repose protection. Thus,

although the Dubin court attempted to set forth a functional analysis
for construing section 16.009, the court again plainly equated product

manufacture with construction of an improvement to real property.
Moreover, the court once again offered no analysis of whether the
4
legislature intended such a result. '
The El Paso Court of Appeals has similarly construed section
16.009's language regarding construction of an improvement as being
equivalent to the manufacture of the improvement. In Rodarte v.

Carrier Corp. ,42 the El Paso court considered an action against the
manufacturer of a heater-air conditioner unit, which had allegedly
caused the electrocution death of a repairman. 4 Although the parties
did not dispute that the installation of the allegedly defective heatingcooling unit occurred in excess of ten years prior to the incident, the
plaintiff urged that section 16.009 should not apply to the defendant

40. 731 S.W.2d at 655. Even accepting the McCulloch test as a viable approach for
analyzing whether an entity seeking the protection of section 16.009 has functioned more like
a builder than like an owner of the premises or a product supplier, the Dubin court misapplied
the test. After discussing the McCulloch approach, the Dubin court simply concluded that
Carrier functioned like a manufacturer of an improvement. The court provided no further
analysis. Under the McCulloch test that the Dubin court purported to be applying, a conclusion
that a party functioned more like a manufacturer of a product suggests that the party acted
more like a product supplier than a builder or supervisor. In fashioning its test, the McCulloch
court clearly recognized that the repose statute did not protect mere product suppliers. See
696 S.W.2d at 922. Nonetheless, given the Dubin court's view that the manufacturing of any
product which eventually becomes an improvement to real property constitutes the furnishing
of construction of an improvement for purposes of section 16.009, it is not surprising that
the court reached the conclusion it did.
41. Notwithstanding its conclusions regarding the applicability of section 16.009 to both
Carrier and the furnace manufacturer, the Dubin court reversed the summary judgments in
favor of the defendants because the companies had not proffered sufficient evidence that the
heater was installed more than ten years before the incident in question. 731 S.W.2d at 654.
On remand, the defendants obtained a second summary judgment, which the plaintiffs also
appealed. See Dubin v. Carrier Corp., 798 S.W.2d 1, 2 (Tex. App.-Houston [14th Dist.]
1990, writ dism'd by agr.). The Houston Court of Appeals for the Fourteenth District ultimately
affirmed the new summary judgments. Id. at 3.
42. 786 S.W.2d 94 (Tex. App.-El Paso 1990, writ dism'd by agr.).
43. See id. at 95. Carrier Corp. apparently designed, manufactured, and marketed the
unit in question. See id.
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because Carrier "as a manufacturer had no role in the installation
or servicing of th[e] unit . . . ."" Like the Houston Court of Appeals
for the First District in Ellerbe and Dubin, the Rodarte court brushed
aside this argument with little or no analysis of the legislative intent.
After concluding that the heating-cooling unit in question constituted
an improvement for purposes of section 16.009, the Rodarte court
summarily commented: "We cannot accept the argument that Carrier
is only a supplier or materialman who does not come within the
statutory definition of a person who constructs an improvement.1 45
Correspondingly, the court opined that section 16.009 "applies to an
action arising out of a defective or unsafe condition in the construction of the unit and all of the claims against this manufacturer fall
within those provisions of the statute."4'
Thus, like the Houston Court of Appeals for the First District,
the El Paso Court of Appeals has transformed the original language
44. Id. The plaintiff also urged that the heating-cooling unit was only a component part
of a larger air-handling system and, accordingly, was not an improvement in and of itself. Id.
The court rejected the plaintiff's argument, determining that the unit did constitute an
improvement to real property. Id. at 95-96. The court reasoned that the unit in question
qualified as an improvement because it "had both electrical and water connections and a flue
attached to it as a part of the building it served [and was] permanently connected to the
premises by its connection to the duct work ....
Id. at 96.
45. Id.
46. Id. (emphasis added). The plaintiff urged that the statute of repose should apply only
to allegations relating to the construction or repair of an improvement, not to causes of action
based on allegedly inadequate warnings or defective product design. Because the aggrieved
party had not raised this issue at the trial court, the court of appeals overruled the point of
error. See id. Nevertheless, by way of dicta, the court concluded that section 16.009 would
protect a manufacturer of a product that ultimately becomes an improvement to real property
from any cause of action.
Given the court's holding with respect to section 16.009, the court did not reach any
arguments concerning whether section 16.008, which provides repose protection to licensed
architects and engineers, applied. See id. Even if the Rodarte court was wrong to apply section
16.009 to a product manufacturer, interesting questions remain regarding whether section
16.008 could apply. The facts in Rodarte suggest that Carrier not only manufactured the unit
in question, but also designed the product. See id. at 95. Because one of the causes of action
in the case was premised on defective design, Carrier may have been able to argue that section
16.008's protection of architects and engineers should have shielded them from actions
challenging their engineering design choices. Unlike section 16.009, section 16.008 not only
extends repose protection to an engineer's design of the construction of improvements to real
property, but also to the design of "equipment attached to real property." TEX. Civ. PRAC.
& REM. CODE ANN. § 16.008(a) (Vernon 1986). But see Ellerbe v. Otis Elevator Corp., 618
S.W.2d 870 (Tex. Civ. App.-Houston [1st Dist.] 1981, writ ref'd n.r.e.), appeal dism'd, 459
U.S. 802 (1982) (appearing to limit the reach of section 16.008 to actions solely against licensed
engineers or architects or their firms). Of course, given the court's conclusory approach,
Rodarte does not include any development or examination of this type of issue.
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of the statute, "performing construction or repair of an improvement," ' 47 to a focus on the construction or manufacture of a product
that eventually becomes an improvement to real property. Again,
this approach begs, or ignores, the question of whom the legislature
intended to protect when it expanded the repose legislation in 1975.
Given decisions such as Ellerbe, Dubin, and Rodarte, however, it is

not surprising that the Fifth Circuit has concluded, "[I]f an item
qualifies as an 'improvement,' Texas courts will protect the manufacturer who constructs it, even if the construction takes place off
premises and the manufacturer does not thereafter install, modify,
or inspect it."'48 For the reasons described below, however, this
construction does not find support in the legislative history of section
16.009. 49

The Texas Supreme Court has examined section 16.009 in only
one case. In Conkle v. Builders Concrete Products Manufacturing

Co. ,50 the court considered the appeal of a summary judgment granted
in favor of the manufacturer of a concrete batch plant, which
allegedly contributed to a worker's death." Dillon Steel, the purported
manufacturer of the concrete batch plant, did manufacture the storage bin in which the victim's, body was found. 2 The trial court

47. See Act of May 14, 1975, 64th Leg., R.S., ch. 269, § 1, 1975 Tex. Gen. Laws 649
(amended 1985) (current version at TEx. Crv. PRAc. & RIm. CODE ANN. § 16.009 (Vernon
1986)).
48. Dedmon v. Stewart-Warner Corp., 950 F.2d 244, 247 (5th Cir. 1992). For yet another
recent Texas decision providing repose protection to a product manufacturer who had nothing
to do with the installation of the product, see Big West Oil Co. v. Willborn Bros. Co., 836
S.W.2d 800, 801 (Tex. App.-Amarillo 1992, no writ) (protecting the manufacture of underground storage tanks even though the manufacturer had not installed the product). The Big
West Oil court simply did not analyze any issues relating to the target defendant's role as
solely that of a product manufacturer. Instead, the court narrowly focused on whether the
storage tanks constituted improvements to real property. Id. at 801-03.
49. See infra notes 93-124 and accompanying text.
50. 749 S.W.2d 489 (Tex. 1988) (per curiam).
51. See id. at 490. In Conkle the parents of Douglas Conkle filed a wrongful death action
against both Conkle's employer and the manufacturer of the concrete batch plant where he
worked. Id. Conkle's job was to place materials used by the concrete company into appropriate
container bins. Id. Occasionally, foreign objects would fall into the bins, which required
workers like Conkle to climb into the bins to remove them. Apparently, Conkle was in the
midst of doing so when he died. See id. "His body was discovered at the bottom of one of
the bins, completely covered with sand." Id. The manufacturer of the concrete batch plant
obtained a summary judgment from the trial court pursuant to section 16.009. Id. The court
of appeals affirmed in an unpublished opinion. Id.
52. Id. at 491.
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considered testimony, however, that "Dillon Steel did not manufacture or construct the mixer apparatus which [was] joined with the
bins and hoppers to form a concrete batch plant." ' 53 In addition,
other testimony revealed that the plant was portable. 54 Based on this
evidence, the court, in a per curiam opinion, reversed the summary
judgment. 55 The court reasoned that the evidence raised disputed
issues of fact regarding (1) whether the machinery constituted an
improvement to real property and (2) "whether Dillon Steel manu' 56
factured the entire unit or component parts only."
With respect to the first holding in Conkle regarding whether
the machinery in question constituted an improvement to real property for purposes of the repose statute, the Texas Supreme Court
included no discussion concerning what the legislature might have
intended by the term "improvement" as employed in section 16.009.
Apparently, evidence indicating that the plant was movable 57 persuaded the court to conclude that there was a fact question regarding
whether the concrete batch plant was an improvement for purposes
of the statute. Unfortunately, the court did not attempt to construe
or otherwise comment further regarding the term "improvement."
The second holding in Conkle bears close scrutiny. The court
declared that "[m]anufacturers of component parts do not come
within the statutory language of section 16.009."5s Because testimony
evidenced that Dillon Steel did not manufacture the entire concrete
batch plant, the court determined that a fact question arose regarding
whether Dillon Steel may have only been the manufacturer of a
component. As support for its assertion that section 16.009 does not
protect component manufacturers, the Texas Supreme Court relied
on a San Antonio Court of Appeals decision, Reddix v. Eaton
Corp.59
In Reddix, an individual suffered injuries when the outdoor
elevator he was riding fell a substantial distance to the ground. 60 The

53. Id.
54. Id. The court observed, "The bins were first constructed at Dillon's plant and then
moved to the batch plant's original location on the property of [another company]. It was
only later that the plant was even placed on [Conkle's employer's] property." Id.
55. Id.
56. Id.
57. See id.
58. Id.
59. 662 S.W.2d 720 (Tex. App.-San Antonio 1983, writ ref'd n.r.e.).
60. Id. at 721.
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defendant, Eaton Corporation, sold the electric hoist that provided
the lifting mechanism for the elevator. 6' Because more than ten years
had elapsed since the manufacture of the electric hoist, Eaton sought
the protection of section 16.009.62 The Reddix court concluded that
component parts sellers were mere materialmen who did not qualify
for the protections of section 16.009. 63 As part of its analysis, the
court relied on a pre-section 16.009 case that defined a "materialman"
as a person who does not engage in the business of building or
contracting to build homes for others, but who manufactures,
purchases or keeps for sale materials which enter into buildings
and who sells or furnishes such material without performing any
work or labor in installing or putting them in place.6
Because Eaton merely manufactured and supplied the electric hoist,
presumably without performing work at the elevator site, the court
regarded Eaton as a materialman who could not benefit from the
statute. 65 Moreover, the court identified Eaton's electric hoist as a
component part of the elevator." Accordingly, the. Texas Supreme
Court in Conkle cited Reddix for the proposition that component
parts manufacturers are not protected by section 16.009.67
Although the Reddix court relied on the above quoted description
of "materialman" for purposes of examining whether a component
parts manufacturer actually performed any construction of an improvement for purposes of section 16.009, the same quoted language
would arguably apply to any off-site manufacturer, not just component parts manufacturers." Even though a manufacturer's products

61. Id. at 722. The injured party alleged a variety of theories against Eaton, including
design and manufacturing defects. Id.
62. See id. at 721.
63. See id. at 724.
64. Id. (citing Huddleston v. Nislar, 72 S.W.2d 959, %2 (Tex. Civ. App.-Amarillo 1934,

writ ref'd)).
65. See id. Eaton urged that Ellerbe v. Otis Elevator Corp., 618 S.W.2d 870 (Tex. Civ.
App.-Houston [1st Dist.] 1981, writ refrd n.r.e.), appeal dism'd, 459 U.S. 802 (1982),
controlled because Ellerbe also involved an elevator manufacturer. See 662 S.W.2d at 724.
The court distinguished Ellerbe because the Ellerbe court had not expressly addressed whether
section 16.009 extended to the manufacturer of component parts. See id. (citing 618 S.W.2d
at 873).
66. 662 S.W.2d at 724.
67. See Conkle v. Builders Concrete Prod. Mfg. Co., 749 S.W.2d 489, 491 (Tex. 1988)
(per curiam).
68. Cf. Dayton Indep. Sch. Dist. v. U.S. Mineral Prod. Co., 800 F. Supp. 1430, 1436
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might eventually become improvements to real property largely through
the labor of others, many product manufacturers neither act as
builders on construction projects nor engage in installing the products
they supply. Accordingly, a typical product manufacturer could not
qualify for section 16.009's protection under the Reddix test regardless of whether it manufactured a component or the entire product.
Many off-site manufacturers of products simply do not engage in
"work or labor in installing or putting [their products] in place.' '6
Thus, to focus solely on whether a manufacturer has produced a
component or an entire product does not complete the inquiry
necessary to determine whether a manufacturer should be protected
by section 16.009. Of course, this analytical approach would be
inconsistent with Ellerbe,70 Dubin,71 and Rodarte,72 in which the
courts merely inquired whether the parties seeking the protection of
section 16.009 had "constructed" a product. 73 Nonetheless, as a
means of attempting to identify whom the legislature intended the
phrase, "performing construction or repair of an improvement to
real property," to protect when it enacted the repose legislation, a
test consistent with the Reddix definition identified above 74 may prove
appropriate for any off-site product manufacturer. 7 As the Fifth
Circuit has observed, however, "the Reddix court did not say whether
its decision reached all off-site manufacturers, in conflict with Ellerbe,
or just component-part manufacturers.' '76 Furthermore, the Texas
Supreme Court in Conkle offered no further analysis, but simply
cited Reddix for the proposition that section 16.009 does not protect
7
manufacturers of component parts.

(E.D. Tex. Feb. 12, 1992), modified, 789 F. Supp. 819 (E.D. Tex. Mar. 27, 1992) (observing
that "[hiad the Reddix opinion stopped after the above-referenced quotation [regarding
materialmen], many of the problems in applying this statute may have been resolved").
69. 662 S.W.2d at 724.
70. Ellerbe v. Otis Elevator Corp., 618 S.W.2d 870 (Tex. Civ. App.-Houston list Dist.]
1981, writ ref'd n.r.e.), appeal dism'd, 459 U.S. 802 (1982).
71. Dubin v. Carrier Corp., 731 S.W.2d 651 (Tex. App.-Houston lIst Dist.) 1987, no
writ).
72. 786 S.W.2d 94 (Tex. App.-El Paso 1990, writ dism'd by agr.).
73. See supra notes 21-49 and accompanying text.
74. See supra text accompanying note 64.
75. For a detailed discussion of the legislative history of section 16.009, see infra notes
93-124 and accompanying text.
76. Dedmon v. Stewart-Warner Corp., 950 F.2d 244, 248 (5th Cir. 1992).
77. Because Conkle appears to have embraced legal distinctions between improvements
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The Texas Supreme Court's decision in Conkle also included a
curious, albeit limited, discussion of Ellerbe.78 After relying on Reddix
for the proposition that section 16.009 does not protect component
parts manufacturers, the supreme court observed that the court of
appeals in Conkle relied on Ellerbe "for the proposition that a person
who constructs an improvement to real property need only furnish
construction, even though it does not install the item." '7 9 The supreme
court apparently rejected this argument and distinguished Ellerbe by
observing: "Ellerbe, however, involved an elevator that was still
located in the building in which it was originally installed. There was
no question that Otis Elevator . . . had manufactured the entire
elevator unit." 80 Without further analysis, the Conkle court concluded
that the evidence raised an issue of fact concerning whether Dillon
Steel "manufactured the entire unit or component parts only."',
Other courts in subsequent cases appear to have seized upon these
excerpts from Conkle for the proposition that Conkle embraced the
Ellerbe position that section 16.009 protects manufacturers who "construct" products that later become improvements to real property
regardless of whether the manufacturers ever set foot on the property. 2 Indeed, the Conkle court's own framing of one issue to be

and component parts of improvements, the focus of inquiry has shifted from the type of
person who merits repose protection to the nature of the product involved. This analysis may
result in ignoring the larger issue of whether section 16.009 was intended to protect any
product manufacturers. Furthermore, applying a "component part versus improvement" test
may prove difficult. See 950 F.2d at 248 (in querying whether a furnace constituted an
improvement or a mere component of a larger heating system, the court found the "distinction
difficult to apply because, if only systems can be improvements, there is no principled way to
tell whether an item is a system or part of one"); see also Corbally v. W.R. Grace & Co.,
No. 3-88-1884-H, 1992 U.S. Dist. LEXIS 9516 (N.D. Tex. April 28, 1992), at *4-*5 (analyzing
whether fireproofing material constituted an improvement to real property or merely a
component part); Marshall Indep. Sch. Dist. v. United States Gypsum Co., 790 F. Supp.
1291, 12% (E.D. Tex. 1992) (determining that whether spray-on ceiling asbestos constituted
an improvement or a component part of an improvement was a question of fact).
78. See Conkle v. Builders Concrete Prod. Mfg. Co., 749 S.W.2d 489, 491 (Tex. 1988)
(per curiam) (citing Ellerbe v. Otis Elevator Corp., 618 S.W.2d 870 (Tex. Civ. App.-Houston
[Ist Dist.] 1981, writ ref'd n.r.e.), appeal dism'd, 459 U.S. 802 (1982)).
79. Conkle, 749 S.W.2d at 491.
80. Id.
81. Id.
82. See, e.g., Dedmon v. Stewart-Warner Corp., 950 F.2d 244, 248 (5th Cir. 1992)
(determining that "Conkle preserved an off-site manufacturers' repose, but only if the manufacturer constructs the entire improvement and not a component part"); Barnes v. Westinghouse Elec. Corp., 962 F.2d 513, 517-18 n.13 (5th Cir.) (relying on Ellerbe to reject argument

1993]

STA TUTE OF REPOSE

considered on remand-whether the defendant "manufactured the
entire unit or component parts only" 8 3-lends itself to arguments
that the court implicitly equated product manufacture with construction for purposes of section 16.009. The facts in Conkle, however,
do not necessarily warrant this interpretation.
It is arguable that the Conkle court merely described Ellerbe to
demonstrate that, unlike the defendant in Conkle, the defendant in
Ellerbe was not the manufacturer of a mere component part.8
Accordingly, it is fair to analyze Conkle's reliance on Ellerbe as
simply an effort by the court to distinguish Ellerbe from the facts
before it, not as an attempt to resolve the much broader question
of whether any off-site manufacturer of a product that later becomes
an improvement to real property falls within the protection of section
16.009. That question was not directly before the court. Additionally,
complete reliance on the cursory analysis set forth in Conkle's per
curiam opinion is an inadequate substitute for a searching review of
the legislative history of section 16.009, particularly given that Conkle
did not explicitly ratify Ellerbe and its progeny. The Texas courts
have simply not undertaken such a review of the legislative history
of the act.
Because the Texas courts have generally not focused their examinations of section 16.009 on which class of persons the legislature
intended the statute to protect, the cases have often turned on other
issues. As discussed above, some courts have drawn distinctions
between manufacturers of component parts and manufacturers of
entire improvements. Other courts have premised their analysis more
narrowly on whether an allegedly defective product constitutes an
improvement for purposes of section 16.009. For example, in Ablin
v. Morton Southwest Co.,8S parents of a deceased six-year-old raised

that section 16.009 did not extend to the manufacturer of an electrical bus duct system who
admittedly manufactured but did not install the product), cert. denied, 113 S. Ct. 600 (1992);
Dubin v. Carrier Corp., 798 S.W.2d 1, 3 n.* (Tex. App.-Houston [14th Dist.] 1990, writ
dism'd by agr.) (rejecting an argument that Conkle restricted Ellerbe to its facts by observing
that "controlling precedents-Conkle, Ellerbe, and Reddix-can comfortably fit within the
same legal universe").
83. See 749 S.W.2d at 491.
84. Id. As the Conkle court stated: "There was no question [in Ellerbe] that Otis Elevator,
the defendant, manufactured the entire elevator unit." Id. The lower court in Conkle had not
addressed the component parts issue, and the supreme court distinguished Ellerbe by finding
the facts in Ellerbe to be inapposite to the component parts question.
85. 802 S.W.2d 788 (Tex. App.-San Antonio 1990, writ denied).
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allegations that an automatic garage door opener caused the death
of their son. The two defendants both obtained summary judgments
from the trial court pursuant to section 16.009.87 In upholding the
summary judgments, the court of appeals focused primarily on
whether a garage door opener is an improvement for purposes of
the repose statute.8 In concluding that the garage door opener did
constitute an improvement, the court analyzed the case solely by
discussing the nature of the product involved. 89 Because section 16.009
confers repose protection on persons who construct or repair improvements to real property, some examination of what the legislature
intended the term "improvement" to mean is necessary. On the other
hand, litigants and the courts should not limit their inquiries just to
the term "improvement" in construing section 16.009. Instead, because the statute describes actions brought against persons who
construct or repair improvements to real property, a proper analysis
should include a review of whether the person asserting the statute's
protection is the type of person the legislature intended the act to
protect. For example, with respect to Ablin, another court has
suggested that because one of the defendants "had installed the
garage door opener, it was a constructor or repairer as required by

86. Id.
87. Id. at 789. One defendant, Morton Southwest Co., constructed the house, and the
other defendant, Overhead Door Co., sold and installed the garage door opener pursuant to
a contract with Morton Southwest. Id. at 788-89. The plaintiffs asserted that Overhead Door
installed the wrong garage door opener. Id. at 792.
88. See id. at 791-92. The court also rejected an argument that a factual question existed
with respect to whether the providing of the wrong garage door opener constituted "willful
conduct or fraudulent concealment" for purposes of one of the statutory exceptions to section
16.009. See id. at 792.
89. See id. at 791-92. For a definition of "improvement," the court relied on Dubin v.
Carrier Corp., 731 S.W.2d 651, 653 (Tex. App.-Houston [lst Dist.] 1987, no writ), which
had defined the term "improvement" to have a broader meaning than that afforded to the
term "fixture." In addition, the court relied on a Texas Supreme Court case, Logan v. Mullis,
686 S.W.2d 605 (Tex. 1985), to identify three factors for evaluating whether goods have
become affixed to realty: "(1) [T]he mode and sufficiency of annexation, either real or
constructive; (2) the adaptation of the article to the use or purpose of the realty; and (3) the
intention of the party who annexed the chattel to the realty." 802 S.W.2d at 791 (quoting 686
S.W.2d at 607). Logan did not involve section 16.009, but instead addressed an issue of
whether a railroad tank car used as a culvert along a road easement constituted a fixture for
purposes of establishing liability for its removal. See 686 S.W.2d at 607. For another section
16.009 case in which the court solely examined the nature of the product, see Big West Oil
Co. v. Willborn Bros. Co., 836 S.W.2d 800, 801-03 (Tex. App.-Amarillo 1992, no writ)
(underground storage tanks).
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the statute. '" 90 The Ablin court, however, never discussed this aspect
of the case. In light of the legislative history of section 16.009, 9 1
perhaps a more appropriate manner of analyzing the type of issue
presented in Ablin would be to query whether the installer of a
garage door opener is the type of builder, contractor, or repairer of
an improvement to real property that the legislature intended the
statute to protect. 92
IV.

INCONSISTENCIES BETWEEN JUDICIAL INTERPRETATIONS AND THE

LEGISLATIVE HISTORY OF SECTION 16.009

Did the Texas Legislature intend for section 16.009 to apply to
a person who constructs or repairs an improvement to real property
regardless of whether the person engaged in such efforts on or off
the premises? Did the legislature intend to create repose protection
for any product manufacturers or suppliers when it enacted section
16.009? Whom did the legislature intend to protect when it enacted
section 16.009? This part will explore the legislative history of section
16.009 and discuss how Texas judicial opinions construing section
16.009 have been inconsistent with the legislative intent.
In ascertaining the legislature's purpose in enacting a bill, it is
important to examine the initial statutory language. Although the
Texas Legislature subsequently recodified the repose statutes under
review as part of enacting the Texas Civil Practice and Remedies
Code, the legislature specifically did not intend this recodification to
create substantive modifications.9 3 Moreover, the Texas Supreme

90. See Dayton Indep. Sch. Dist. v. U.S. Mineral Prod. Co., 800 F. Supp. 1430, 1438
(E.D. Tex. Feb. 12, 1992), modified, 789 F. Supp. 819 (E.D. Tex. Mar. 27, 1992). The court
in Dayton analyzed Ablin in this manner as part of rejecting a claim that the Ablin court
construed section 16.009 as protecting the manufacturers of products which later become
improvements to real property. The manufacturer of the garage door opener was not a
defendant in Ablin.
91. See infra notes 93-124 and accompanying text.
92. For an analysis more consistent with this approach than evidenced by Ablin, see
Johnson v. Machine Ice Co., 820 S.W.2d 850, 853 (Tex. App.-Houston [14th Dist.] 1991,
writ denied), which questioned both whether the company seeking statutory protection was a
"constructor" and whether the equipment in question "was actually an improvement to real
property."
93. Although the Texas Legislative Council has the authority to clarify and simplify the
state's statutes, "[wlhen revising a statute the council may not alter the sense, meaning, or
effect of the statute." TEx. Gov'T CODE ANN. § 323.007(a) (Vernon 1988); see also Forward
to Proposed Code, TEx. Civ. PRAc. & REM. CODE ANN. ix, revisor's note (Vernon 1986)
("The Texas Civil Practice and Remedies Code is a nonsubstantive revision of the Texas
statutes relating to civil procedure and civil remedies and liabilities.").
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Court has determined that "[w]hen a conflict exists between a former
statute and a revision made pursuant to the legislature's directive to
the Texas Legislative Council to make a nonsubstantive revision of
the statutory law, the former statute will control." 94 Accordingly, an
examination of the language of section 16.009 prior to its current
codification is critical in conducting a thorough analysis of the
legislature's intent.
A review of the initial language of section 16.009 reveals that
the current codification departs from the original text in several
respects. For example, section 16.009 now offers repose protection
with regard to any claim "against a person who constructs or repairs
an improvement to real property . . . in an action arising out of a
defective or unsafe condition of the real property or a deficiency in
the construction or repair of the improvement. '" 91 But, as originally
enacted, the statutory provision now codified as section 16.009 employed slightly different wording. The statute created a ten-year
repose provision for actions "arising out of the defective or unsafe
condition of any real property or any deficiency in the construction
or repair of any improvements on such real property against any
person performing or furnishing construction or repair of any such
improvement."' 6 Thus, the statute originally identified those individuals who were to be protected by the statute as those persons
"performing or furnishing construction or repair" of improvements,
rather than persons who construct or repair improvements to real
property. In addition, the original statute focused on actions arising
out of deficiencies "in the construction or repair of any improvements
on such real property." 9 The latter phrase concerning the location
of the construction or repair activities is no longer in the statute.
These differences between the original bill and the current codification
might at first blush appear to be minor in nature; however, when
coupled with a review of the legislative history of the repose statutes,
the different terminology in the original version of the statute is in
consonance with a view that the legislature intended to protect
builders and contractors, not product manufacturers. 98
94. Johnson v. City of Fort Worth, 774 S.W.2d 653, 654-55 (Tex. 1989).
95. TEX. Civ. PRAC. & REm. CODE ANN. § 16.009(a) (Vernon 1986).
96. Act of May 14, 1975, 64th Leg., R.S., ch. 269, § 1, 1975 Tex. Gen. Laws 649
(amended 1985) (current version at TEx. CIV. PRAc. & REM. CODE ANN. § 16.009 (Vernon
1986)) (emphasis added).
97. Id.
98. In addition, the Texas repose legislation is similar to that found in other jurisdictions.
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The legislative history of the Texas repose statutes does not
provide support for the Texas courts' interpretation that the statutes'
protection extends to certain product suppliers or manufacturers.
Instead, the legislative history is replete with strong evidence that the
legislature intended to protect construction professionals such as
contractors, builders, and repairers." As enacted in 1969, the first
Texas repose legislation created a ten-year limit on pursuing legal
actions against licensed architects and engineers.' °° In 1975, the Texas
legislature amended the earlier act to include an additional ten-year
statute of repose to cover actions against persons "performing or
furnishing construction or repair of any . . .improvement" to real
property.' 0 ' A review of the legislative history of this 1975 amendment
to the repose legislation reveals that the sponsor of the additional
repose initiative intended to provide protections against belated "lawsuits growing out of contractors and construction work."' 0 2 Indeed,
the entire thrust of the bill sponsor's remarks during the floor debate
focused on contractors' potential exposure to liability in connection

As a class, these statutes were designed to protect persons involved in construction activities
such as architects, engineers, and builders. See Neeson, supra note 3, at 44; Rogers, supra
note 3, at 2-3. Other jurisdictions, in construing statutes comparable to section 16.009, have
determined that the statutes do not apply to product manufacturers. See, e.g., Uricam Corp.,
N.V. v. W.R. Grace & Co., 739 F. Supp. 1493, 1496 (W.D. Okla. 1990) (Oklahoma law);
Howell v. Burk, 568 P.2d 214, 223 (N.M. App.) (New Mexico law), cert. denied, 569 P.2d
413 (N.M. 1977); Hebron Pub. Sch. Dist. No. 13 v. United States Gypsum Co., 475 N.W.2d
120, 126-27 (N.D. 1991) (North Dakota law); see also MINN. STAT. ANN. § 541.051(d) (West
Supp. 1992) (specifically excluding manufacturers through a statutory exception). But see
Qualitex, Inc. v. Coventry Realty Corp., 557 A.2d 850, 852-53 (R.I. 1989) (holding that the
Rhode Island statute applies to manufacturers).
99. Under the Code Construction Act, an analysis of the legislative history is appropriate
in construing a code provision, regardless of whether the court involved considers the statute
to be clear or ambiguous on its face. See TEX. Gov'T CODE ANN. § 311.023(3) (Vernon 1988).
100. See Act of May 27, 1969, 61st Leg., R.S., ch. 418, § 1, 1969 Tex. Gen. Laws 1379
(amended 1985) (current version at TEx. Civ. PRAc. & REM. CODE ANN. § 16.008 (Vernon
1986)).
101. Act of May 14, 1975, 64th Leg., R.S., ch. 269, § 1, 1975 Tex. Gen. Laws 649
(amended 1985) (current version at TEX. Civ. PAc. & REM. CODE ANN. § 16.009 (Vernon
1986)).
102. Debate on Tex. H.B. 1105 on the Floor of the House of Representatives, 64th Leg.,
R.S. 1 (Apr. 22, 1975) (transcript available from Office of the House Committee Coordinator)
[hereinafter Floor Debate] (remarks by Rep. Hale, bill sponsor). Although the comments of a
single member of the legislature are not necessarily controlling, a reviewing court may accord
substantial weight to a bill sponsor's contemporaneous statements. See Mattox v. F.T.C., 752
F.2d 116, 120-21 (5th Cir. 1985) (relying on a bill sponsor's comments during the enactment
process to assist in construing a federal law).
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with building projects and other construction efforts. Similarly, during a committee hearing on the bill, the sponsor of the legislation
declared that the bill was "for the purpose of establishing a limitation

of causes of action growing out of construction or completion of
improvements on real property."'' 3 The testimony and discussion
throughout the committee hearing and floor debate focused on
extending repose protections to contractors and builders. Moreover,
nothing in the legislative history suggests that the legislature contemplated providing any repose protection to product suppliers or manufacturers.
In the committee hearing on the 1975 repose amendments, the
bill sponsor repeatedly indicated that the bill was intended to address
the long-term liability exposure that contractors often faced. 1°4 For
example, the bill sponsor explained that the problem the bill was
intended to address involved builders being exposed to liability for
many years. In particular, Representative Hale, the bill sponsor,
observed:
If I go out here and erect a building, for instance, I have potential
liability for an indefinite period of time-in the future [sic] against
any type of structuraldefect or structuralfault that might develop
in that building. If it develops 25 years later they could still come
back and sue me as the contractor on that building. 05
Similarly, Representative Hale testified that the bill was intended
to set a durational limit on the pursuit of lawsuits against building
contractors concerning defects in construction.106 Thus, the bill spon-

103. Hearing on Tex. H.B. 1105 Before the House Comm. on Judiciary, 64th Leg., R.S.
1 (Apr. 1, 1975) (transcript of hearing available from Office of the House Committee
Coordinator) [hereinafter Committee Hearing] (remarks by Rep. Hale, bill sponsor).
104. See id. Identifying the legislative purpose is significant in ascertaining legislative intent
because, under the Code Construction Act, a reviewing court may consider the "object sought
to be attained" by the code provision and any "circumstances under which the statute was
enacted." See TEX. Gov'T CODE ANN. §§ 311.023(1), (2) (Vernon 1988).
105. Committee Hearing, supra note 103, at I (emphasis added).
106. See id. at 3. In particular, Rep. Hale commented:
The purpose of this bill and it's modelled [sic] on the bill that was passed for
architects and engineers is to put a 10 year statute of limitations on these actions.
And the bill simply provides that, that after the substantial completion of any
improvement to real property, then if there's any defect in the construction then the
cause of action growing out of that must be filed within 10 years after the completion
date and not thereafter. That's as against the contractor or the builder.
Id. Clearly, the bill sponsor was focusing on construction defects, not manufacturing flaws.
Indeed, the House Judiciary Committee's bill analysis reflects that the purpose of the bill was
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sor's testimony indicates that he intended the bill to remedy a
perceived problem relating to contractors' long-term liability exposure
for structural flaws in building projects. Nothing in Representative
Hale's remarks reflects any consideration of, or concern for, the
potential long-term liability exposure that product suppliers could
encounter based on latent defects or flaws in goods.
In addition to the statements by the bill sponsor, the testimony
by all other witnesses at the committee hearing on the 1975 legislative
effort addressed the liability exposure problems that building contractors faced.'10 Three members of the public testified in support of
the bill, and no one testified in opposition. 08 The witnesses who
spoke in favor of the bill all had ties to the building profession,1°9
and their testimony related to problems of long-term exposure to
possible civil liability. For example, Mr. Howard Rose, an attorney
representing the Associated General Contractors, testified that "what
this bill is designed to do . . . is to protect [the general contractor]
from the isolated case ... where they get hit many years after
something has happened.""' 0 One of the other witnesses, who was a
construction contractor, commented that the "bill only asks that we
[sic] contractors be given the same consideration by you gentlemen
that you gave to the architects and engineers back [in] 1969."' The
final witness, also a contractor, suggested that "the proposed bill
merely provides [contractors] with the same protection that has been
afforded the architects and engineers in the state.""12 Thus, all of

to amend the law "to require that suits for injury because of faulty construction work on
realty be brought within 10 years of completion of the work." HousE COMM. ON JUDICIARY,
BILL ANALYSIS, Tex. H.B. 1105, 64th Leg., R.S. (1975) [hereinafter BILL ANALYSIS] (emphasis
added).
107. See Committee Hearing, surpa note 103, at 6-10.
108. See id.
109. The witnesses included Mr. Howard Rose, an attorney for "the building branch of
Associated General Contractors," Mr. Paul Bell, a construction contractor from Houston, and
Mr. Joe Fulton, a building contractor and general contractor from Corpus Christi. See id. at
6, 8, 10. Both Bell and Fulton were officials in the building branch of the Associated General
Contractors. See id. at 8, 10.
110. Id. at 7. Mr. Rose assisted the bill sponsor in drafting the bill. See id. at 6.
111. Id. at 9 (testimony of Paul Bell). Mr. Bell also related the facts of a case in which a
plumbing contractor had to face a claim involving a ruptured pipe for work that he performed
twelve years earlier. See id. at 8-9.
112. Id. at 10 (testimony of Joe Fulton). Mr. Fulton continued, "Stated simply, it seems
only fair that there should be some time, after which we contractors would not have to defend
ourselves for something long passed after witnesses are dead and the trail is cold." Id.
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the testimony before the legislative committee considering the 1975
repose bill related to the perceived need to protect contractors and
builders from long-term exposure to potential liability stemming from
their construction and building projects. No witness or legislator
discussed or even mentioned the need or desire to extend similar
repose protection to product manufacturers or suppliers whose products were installed as improvements to the real property. Moreover,
the House Judiciary Committee's bill analysis indicates that the
committee focused exclusively on builders' liability exposure relating
to allegations of "faulty construction work on realty."" ' 3
As in the committee process, once the 1975 repose bill reached
the floor of the Texas House of Representatives, the discussion
focused on providing repose protection to contractors.' 4 The bill
sponsor explained that the bill was intended to extend to contractors
the protection provided earlier to architects and engineers." 5 Another
state representative summarized the purpose of the legislation in the
following query directed to the bill sponsor:
Mr. Hale, in essence what this bill really does, does it not, you've
got an architect, you've got an engineer, and you've got a contractor, building these buildings. And under the present law the
architect and the engineer only have a 10 year [sic] statute of
limitation for which they have to have insurance; and, there is a
discrimination at present against the contractor and your bill
6
simply removes that, is that right?"
Representative Hale responded affirmatively." 7 The remainder
of the floor debate is consistent with this colloquy. Indeed, nothing
113. BMt. ANALYSIS, supra note 106.
114. See Floor Debate, supra note 102.
115. See id. at 3. In urging the adoption of the 1975 legislation, the bill sponsor declared
that the earlier repose statute, now codified at TEx. Civ. PRAc. & REM. CODE ANN. § 16.008
(Vernon 1986):
set[]
up a 10 year statute of limitations with respect to any registered or licensed
engineer or architect insofar as he might have potential liability on building design.
But it did not cover the contractors. What HB 1105 [sic] does is track the language
of this article that was passed 6 years ago by the legislature and afford this protection
to the contractors that this legislature saw fit to give to the architects and engineers
in the 1969 Act. I think it's sound law and I would urge you to vote for this bill.
Floor Debate, supra note 102, at 3 (remarks of Rep. Hale, bill sponsor) (emphasis added).
Rep. Hale added that although the earlier legislation provided repose protection to architects
and engineers, the legislature "didn't include the contractors and I feel that it is only fair and
only right .. . that we do the same thing for the contractors." Id. at 17.
116. Id. at 14 (inquiry by Rep. Willis) (emphasis added).
117. Id. Rep. Hale answered, "That's right. Because the contractor has to keep carrying
insurance till [sic] he dies." Id.
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in either the testimony or debate concerning the 1975 repose legislation suggests that the legislature intended to address anything other
than providing repose protection to contractors who are involved in
building projects on real property. Accordingly, the legislative history
of the 1975 repose statute does not support the Texas courts' construction of that act with respect to extending the repose protection
to persons other than contractors or builders who erect or repair
improvements to real property. Instead, the legislative history of
section 16.009 clearly reflects an intent solely to protect contractors
and builders." 8
Despite the extensive legislative history regarding section 16.009,
both the Texas courts and federal courts construing the Texas statute
have remained surprisingly silent regarding its existence. Only one
court has even attempted to analyze in detail the legislative activity
described above." 9 In Dayton Independent School District v. U.S.
Mineral Products Co.,120 Judge Fisher extensively examined the legislative process regarding section 16.009 and concluded that
[a] thorough review of the legislative proceedings, before both the
House Judiciary Committee and subsequently the House debate,
clearly indicates that the intention of the legislature in [amending
the repose legislation] was to extend the protection afforded to
class of construction professional
architects and engineers to a new
2
- contractors and repairers.' '
Notwithstanding this conclusion, however, Judge Fisher acknowledged that Texas cases construing the repose legislation have raised

118. Even without specifically mentioning the legislative history of section 16.009, the Fifth
Circuit has "suspect[ed] that the Texas Legislature intended the repose statute to protect a
specific class of economic actors - construction-industry professionals who perform certain
functions." Dedmon v. Stewart-Warner Corp., 950 F.2d 244, 249 (5th Cir. 1992); see also
Knapp & Lee, supra note 3, at 353-54 (commenting that statutes such as the Texas act were
clearly intended to provide protection to "general contractors and subcontractors actually
involved in the construction," and not "to materialmen, suppliers, or manufacturers of products
used in the construction of an improvement") (emphasis added).
119. See Dayton Indep. Sch. Dist. v. U.S. Mineral Prod. Co., 800 F. Supp. 1430, 143335 (E.D. Tex. Feb. 12, 1992), modified, 789 F. Supp. 819 (E.D. Tex. Mar. 27, 1992); see also
Marshall Indep. Sch. Dist. v. United States Gypsum Co., 790 F. Supp. 1291, 1293-94 (E.D.
Tex. 1992) (commenting on Dayton's discussion of the legislative history); cf. Sowders v.
M.W. Kellogg Co., 663 S.W.2d 644, 647 (Tex. App.-Houston [1st Dist.] 1983, writ ref'd
n.r.e.) (observing that the Texas repose statutes were typical of legislation designed to protect
against the "vulnerability to lawsuit of architects and builders").
120. 800 F. Supp. 1430 (E.D. Tex. Feb. 12, 1992), modified, 789 F. Supp. 819 (E.D. Tex.
Mar. 27, 1992).
121. Id.at 1434.
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more questions than they have resolved. 22 Judge Fisher also offered
that the Texas courts' "confusion would appear to be due to the
fact that none of these courts were afforded the opportunity to
review the extensive legislative history provided by the Plaintiffs in
this case [Dayton]."'' 23 Whether prior courts were not "afforded the
opportunity to review the extensive legislative history" or simply
failed to undertake that task on their own initiative, it is abundantly
clear that the Texas courts have not addressed section 16.009 in the
context of its legislative history. Instead, the courts have simplistically
treated a person's manufacture of a product that eventually becomes
an improvement to real property as being tantamount to a person's
construction of an improvement for purposes of the statute. 24 The
legislative history of section 16.009 does not justify those judicial
decisions which have extended repose protection to mere product
manufacturers or suppliers.

122. See id.
123. Id. Based on his review of the legislative history of section 16.009, Judge Fisher
initially declined to find that "manufacturers of asbestos-containing ceiling plaster and fireproofing materials" merited the protection of section 16.009. Id. at 1437-38. On rehearing,
however, Judge Fisher retracted some of his reliance on the legislative history and acknowledged
that he was constrained to follow the Fifth Circuit's decision in Dedmon v. Stewart-Warner
Corp., 950 F.2d 244 (5th Cir. 1992). See Dayton Indep. Sch. Dist. v. U.S. Mineral Prod. Co.,
789 F. Supp. 819, 821 (E.D. Tex. 1992) (the Fifth Circuit released its opinion in Dedmon
roughly contemporaneously with the initial decision in Dayton). Although Judge Fisher upheld
his initial denial of summary judgment on other grounds, see id. at 822-23, he observed that
the court was "of course, bound by the Fifth Circuit's finding in Dedmon that manufacturers
are within the class of persons potentially protected by Section 16.009." Id. at 821. Nonetheless,
the court urged the Fifth Circuit to examine the legislative history of section 16".009 in possibly
reconsidering the issue decided in Dedmon. See id. at 821 n. I.
In defense of the Fifth Circuit's analysis in Dedmon, however, the court was constrained
to interpret and follow Texas case law. See 950 F.2d. at 250. As the Fifth Circuit observed,
If we look for. the correct analysis in the legislative intent . . . we might be inclined
to draw a boundary that . .. excludes manufacturers or suppliers of standardized
goods ....
However, doing so would require us to depart from an unbroken line
of authority developed in several Texas appellate court decisions applying the repose
statute to manufacturers of such goods intended for use as improvements.
Id.; accord Marshall Indep. Sch. Dist. v. United States Gypsum Co., 790 F. Supp. 1291, 1293
(E.D. Tex. 1992) (commenting that although the Fifth Circuit in Dedmon recognized that the
legislative intent behind section 16.009 supported an approach different from Texas case
authority, the court properly followed Texas case law). Indeed, it is not the role of the federal
courts sitting by reason of diversity jurisdiction to ignore state judicial constructions of the
state's own statutes.
124. See supra notes 21-49 and accompanying text. But see 800 F. Supp. at 1436-38
(valiantly attempting to demonstrate that at least some Texas cases have recognized a distinction
between construction professionals and product manufacturers, despite conceding that certain
Texas decisions cannot be reconciled with the legislative intent).

19931

STA TUTE OF REPOSE
V.

CONCLUSION

The Code Construction Act permits a reviewing court, as an aid
in construing a statute, to consider the "consequences of a particular
construction" of a code provision.1 2 With respect to section 16.009
of the Texas Civil Practice and Remedies Code, the courts' extension
of the statute's repose protection to manufacturers of certain products
those goods that later become improvements to real property has resulted in the judicial creation of a statute of repose with a
broader sweep than the legislature ever intended. It has also had the
effect of creating a peculiar system in which Texas courts will
recognize repose protection for the manufacturers of certain products,
but not for the manufacturers of most products. It is certainly not
improper for the legislature to consider enacting a general statute of
repose for all products liability actions. Similarly, the legislature
could debate the passage of amendments to section 16.009 specifically
designed to extend repose protection to materialmen, suppliers, or
manufacturers of goods used in constructing improvements. However,
the legislative history of section 16.009 clearly demonstrates that the
Texas Legislature intended only to expand upon previously existing
repose protection afforded to licensed architects and engineers by
creating similar repose protection for a class of construction professionals such as contractors, builders, and repairers who actually
perform construction services in building projects. In light of this
legislative history, the courts' efforts to extend the reach of this
statute even further to include certain product manufacturers and
suppliers constitute an inappropriate judicial foray into the legislative
process.

125.

See TEx. Gov'T CODE ANN. § 311.023(5) (Vernon 1988).

