
THE SUPREME COURT GIVETH, AND THE SUPREME COURT
TAKETH AWAY: NEGLIGENT INFLICTION OF EMOTIONAL
DISTRESS IS NOT AN INDEPENDENT CAUSE OF ACTION IN
TEXAS: Boyles v. Kerr, 36 Tex. Sup. Ct. J. 874 (May 5, 1993).*

I. INTRODUCTION

Susan Kerr and Dan Boyles had their first date, to Kerr's senior prom,
in May, 1985.1 Many teens recall their senior proms with pleasant
memories; however, Kerr and Boyles' experience would ultimately lead to
more than seven years of litigation over the surreptitious videotaping of a
later sexual encounter. Although the couple did not have a steady relation-
ship, they met several times in the ensuing months, with each meeting
concluding in sexual activity.2 Boyles and Kerr planned to go out the
evening of August 10, 1985, and Boyles arranged with a friend, Karl
Broesche, to use Broesche's parents' home as a site for the next sexual
encounter . Broesche suggested videotaping Boyles and Kerr engaging in
sexual intercourse, to which Boyles agreed.4 While Boyles went to pick up
Kerr, Broesche and two of his friends hid a camera in the bedroom.5 They
focused the camera on the bed, turned on the recorder, made crude remarks
about what was about to happen, and identified themselves on the tape
before leaving.6 Boyles returned to the home with Kerr and, without her
knowledge, recorded their ensuing sexual activities on videotape.7

Boyles subsequently retrieved the videotape from Broesche and showed
it to ten friends on three occasions at private residences.8 Gossip about the
incident began to spread from the group that originally viewed the tape,

* As this Casenote goes to press, Boyles v. Kerr has not yet been published in the Southwestern

Reporter. The case appears in two places in the Texas Supreme Court Journal. The original opinion
of the court by Chief Justice Phillips was withdrawn, with the court's opinion now appearing at 36 Tex.
Sup. Ct. J. 874. The concurring and dissenting opinion by then-Justice Cook is with the original opinion
at 36 Tex. Sup. CL J. 238. The concurring opinion on denial of the motion for rehearing is at page 36
Tex. Sup. Ct. J. 882. The original dissent by Justice Doggett was not withdrawn and is at 36 Sup. Ct.
J. 238. Justice Doggett also wrote a dissenting opinion on denial of the motion for reheating, which is
at 36 Tex. Sup. Ct. J. 884.

1. Boyles v. Kerr, 806 S.W.2d 255, 257 (Tex. App.-Texarkana 199 1), rev'd. 36 Tex. Sup. Ct.
J. 874 (May 5, 1993).

2. 36 Tex. Sup. Ct. J. at 874.
3. Id.
4. Id.
5. Id,
6. Id. at 875.
7. Id.
8. Id.
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ultimately reaching many of Boyles' and Kerr's friends at their respective
universities. 9 The stories also spread to some of Kerr's friends on other
college campuses. 0 In December, long after Kerr and Boyles had stopped
seeing each other, the stories finally reached Kerr.' She confronted
Boyles about the stories, and he admitted what he had done.' 2 Kerr
demanded that Boyles give her the tape, and he obliged.' 3

Kerr sued the four men who took part in the taping of the sexual affair
for $48 million in damages, 4 alleging intentional and negligent invasion
of privacy, and negligent infliction of emotional distress.' 5 Although
evidence and testimony was offered for each of these causes of action, only
the negligent infliction of emotional distress cause of action was submitted
to the jury. 6 The jury found that Kerr's mental anguish was proximately
caused by the defendants' negligence.17 The jury awarded $500,000 in
actual damages and $500,000 in punitive damages, attributing sixty percent
of the negligence to Boyles and forty percent to the other defendants, and
the court entered judgment in the awarded amounts. 8 The Texarkana
Court of Appeals found that Kerr had established a cause of action for
negligent infliction of emotional distress and affirmed the judgment.' 9 The
Texas Supreme Court, in a 6-3 decision, reversed the appellate and trial
courts and remanded the case for retrial, holding that "there is no general
duty in Texas not to negligently inflict emotional distress. "20 The court's

9. Id. Susan was a student at Southwest Texas State University while Dan attended the
University of Texas at Austin. Id.

10. Boyles v. Kerr, 806 S.W.2d 255, 258 (Tex. App.-Texarkana 1991), rev'd, 36 Tex. Sup. Ct.
J. 874 (May 5, 1993).

11. 36 Tex. Sup. CL J. at 874.
12. Id.
13. Id. There were no other copies of the tape. Id.
14. Woman Secretly Taped Having Sex Awarded $1 Million, LA. TIMES, June 10, 1989, at 1,

24; Woman Gets $1 Million in Sex-Tape Suit, Cmt. TRIB., June 10, 1989, at C3.
15. 36 Tex. Sup. Ct. J. at 875. Kerr testified that she experienced "severe emotional distress"

from the incident. Id. She further alleged that she suffered humiliation and embarrassment as a result
of the videotape and the resulting gossip. Id. It was alleged that as a result of the tape, Kerr gained the
reputation of "porno queen," and that she experienced nightmares, dizziness, and other physical
maladies. Id.; Boyles v. Kerr, 806 S.W.2d 257, 258 (Tex. App.-Texarkana 1991), rev'd, 36 Tex. Sup.
Ct. J. 874 (May 5, 1993). Kerr had difficulty studying and taking college finals, and her academic
performance suffered as a result. 36 Tex. Sup. CL J. at 875; 806 S.W.2d at 258. She claimed that she
began having difficulty relating to men as a result of the episode, and eventually sought psychological
counseling. 36 Tex. Sup. C. J. at 875.

16. 36 Tex. Sup. Ct. J. at 875.
17. 806 S.W.2d at 258.
18. 36 Tex. Sup. Ct. J. at 875; 806 S.W.2d at 258. The other defendants either paid their

portions of the judgment or settled with Ms. Kerr, while Boyles appealed his portion of the judgment
Ex-Boyfriend Appeals Videotape Verdict, Hous. CHRON., Dec. 4, 1991, at A30.

19. 806 S.W.2d at 259-61. Although the causes of action for intentional and negligent invasion
of privacy were abandoned prior to submission to the jury, the court of appeals stated that they were
covered under the broad negligence issues submitted. Id. at 259.

20. 36 Tex. Sup. Ct. J. at 877. Although Ms. Kerr lost the Boyles portion of the $1 million court
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decision to restrict an individual's right to damages for negligent infliction
of emotional distress reversed prior holdings of the supreme court which had
upheld damages for negligently inflicted emotional distress.21

II. HISTORICAL VIEW OF INFLICTION OF EMOTIONAL DISTRESS
AS A CAUSE OF ACTION

The development of the tort of intentional or negligent infliction of
emotional distress covers %a lengthy history of the law, with limited
consensus among the states.22  While this progress included periods of
varying degrees of recognition, the underlying concern throughout has been
the difficulty of ascertaining, with sufficient certainty, that a person's claim
is genuine. 3 An analysis of whether to recognize negligent infliction of
emotional distress as an independent cause of action necessitates consider-
ation of the historical development of the tort. Much of the history of
emotional distress requires one to consider both physical and mental injuries,
to understand the impact of the duty requirement on mental distress claims,
and to distinguish between third-party victims and direct victims.

A. The Evolution of the Tort

Plaintiffs have sought to recover for emotional trauma for centuries,
perhaps dating back to the classic case of the hatchet swinging tavern patron
who frightened the tavern owner's wife in I de S et ux v. W de S.24 In
feudal society an actor had a responsibility to conduct his affairs in such a
manner as to not cause injury to his fellow man, and was therefore liable for
all damages inflicted, regardless of the existence of any relationship with the

judgment, she settled with the defendant's law firm, Hirsch, Glover, Robinson, & Sheiness, for a reported
$650.000 after at least 16 employees of the firm allegedly viewed the tape one more time in their offices
after the trial was over. David Margolick, Law: At the Bar: For Texas Law Firm, the Price of
Circulating a Videotape Proves Quite Steep, N.Y. TIMES, June 1. 1990, at B6. She also was reported
to have signed an agreement for a made-for-television movie about the case. Short Takes; Movie Deal
for Sex Case Figure, LA. TIMES, Mar. 21, 1990, at PS. At the time the movie deal was announced, her
attorneys stated that the royalties would go to charities. Id. Kerr's attorneys also stated that she had not
actually agreed to "contract terms on the movie rights, TV, or book rights concerning her personal
tragedy." Respondent's Response to Petitioner's Letter Response to Respondent's Motion for Rehearing
at 3 n.l, Boyles v. Kerr, 36 Tex. Sup. Ct. J. 874 (May 5, 1993) (No. D-0963).

21. 36 Tex. Sup. Ct. J. at 876-77. The court overruled St. Elizabeth Hosp. v. Garrard, 730
S.W.2d 649 (Tex. 1987), which imposed a general duty not to inflict reasonably foreseeable emotional
distress. 36 Tex. Sup. CL J. at 876.

22. W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 54, at 359-60 (5th
ed. 1984).

23. Id.
24. Y.B. 22 Edw. 3, fol. 99, pl 60 (1348). Although the wife was not struck by the ax when

thrown, she was put in fear of imminent danger. Id.
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injured party. 25  In the sixteenth and seventeenth centuries, the King's
Courts had no desire to consider personal actions of any sort. 26  As a
result, legislation characterized most actions not involving land, such as for
tortious conduct, as not warranting a higher degree of attention. By the
1800's, actions for negligence became more common, and it was possible
to argue that negligence was an independent tort.28 However, the advance
of the Industrial Revolution and the need to protect the growing and
changing economies modified the court's approach to personal injuries, and
advanced the proposition that a person was responsible only for damages
when there was a breach of a duty owed to the plaintiff.29

Early cases reflected the judicial policy that there simply was no duty
for an actor to refrain from the negligent infliction of mental anguish.30
There was an underlying fear of fraudulent claims, and the courts responded
with rigid requirements for the recovery of damages, insisting on tangible
proof of emotional injury.31 The prevailing rule quickly developed that the
law protected peace of mind, but allowed recovery for mental distress only
when it occurred contemporaneously with an intentional tort.3 2  "[T]he
result was a rule which permitted recovery for the movement of a hand that
might frighten the plaintiff for a moment, and denied it for coldly menacing
words that kept him in terroi of his life for a month." 33

Courts were willing to award damages for a person's mental suffering
only when there was assurance that an independently protected right had
been breached by the defendant.34 Where it was determined that a claim
was honest, courts frequently succeeded in finding a technical battery,35 an
invasion of privacy,36 or an assault37 in order to allow a person to recover

25. See Dillon v. Legg, 441 P.2d 912, 916-17 (Cal. 1968).
26. THEODORE F.T. PLUCKNET-r, A CONCaSE HISTORY OF THE COMMON LAW 461 (5th ed. 1956).
27. Id.
28. Id. at 471-72.
29. See 441 P.2d at 917.
30. See, e.g., Spade v. Lynn & Boston R.R., 52 N.E. 747 (Mass. 1899) (finding a carrier liable

only for the physical injury caused and not for any fright or other non-physical injuries).
31. See Charles E. Cantu, Negligent Infliction of Enotional Distress: Expanding the Rule Evolved

Since Dillon, 17 TEX. TECH L. REv. 1557, 1562 (1986).
32. See KEETON ET AL., supra note 22, § 12, at 54-55; William L Prosser, Intentional Infliction

of Mental Suffering: A New Tort, 37 MICH. L REV. 874, 874 (1939).
33. Prosser, supra note 32, at 880.
34. See Comment, Negligently Inflicted Mental Distress: The Case for an Independent Tort, 59

GEO. L.J. 1237, 1238 (1971).
35. See, e.g., Fisher v. Carrousel Motor Hotel, 424 S.W.2d 627 (Tex. 1967) (holding that

damages for mental suffering could be based on the dispossession of the plaintiff's dinner plate in a loud
and offensive manner).

36. See, e.g., Billings v. Atkinson, 489 S.W.2d 858 (Tex. 1973) (holding that installation of an
illegal wiretap constituted an invasion of privacy, thus allowing recovery for mental suffering).

37. See, e.g., Atlanta Hub Co. v. Jones, 171 S.E. 470 (Ga. Ct. App. 1933) (finding that
threatening, boisterous statements by a bill collector amounted to a technical assault).
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for the mental anguish suffered.3 8  This process of tying emotional
damages to another cause of action was referred to as "parasitic," and was
described as a phase in the movement towards a recognized cause of
action.39

The American Law Institute took a similar approach to the tort of
infliction of mental distress when it compiled the series of the Restatement
of Torts. The initial publication, the 1934 Restatement of Torts, took the
position that even though an injury was intentionally inflicted, there could
be no recovery unless the defendant's conduct could be characterized as a
tort.40 The Institute's position changed in 1948 when the Restatement
recognized that a person could recover for the intentional infliction of emo-
tional injuries. 4' This approach was further propounded in the 1965
Restatement (Second) of Torts, which stated that "[olne who by extreme and
outrageous conduct intentionally or recklessly causes severe emotional
distress to another is subject to liability for such emotional distress, and if
bodily harm to the other results from it, for such bodily harm.", 42  This
version of the Restatement acknowledged that a person's mental well-being
warranted independent legal protection.43 The majority of jurisdictions
now recognize that in some situations a person can recover for severe
emotional distress that has been intentionally inflicted.44

The judicial system was thus challenged to devise rules which would
permit recovery for mental damages while at the same time allay the general
fears of unlimited liability and a flood of fictitious and speculative
litigation.45 This required a balance between recognizing genuine emotion-
al injuries, such as "grief, severe disappointment, indignation, wounded
pride, shame, despair, [or] public humiliation," and providing a judicial
forum to settle such matters, while rejecting claims for a person's distress

38. See generally Prosser, supra note 32 (discussing the development of the tort).
39. See id. at 880 (citing 1 STREET. THE FOUNDATIONS OF LEGAL LIABILrrY 470 (1906)).

Professor Street remarked that such treatment occurs as a "transitory stage of legal evolution. A factor
which is recognized as parasitic will, forsooth, tomorrow be recognized as an independent basis of
liability." Id.

40. See RESTATEMENT OF TORTS § 46 (1934). The text provided that conduct which is likely
to cause only a "mental or emotional disturbance to another does not subject the actor to liability...
for emotional distress resulting therefrom." Id.

41. See RESTATEMENT OF TORTS § 46 (Supp. 1948). The revised text stated that "Ioine who,
without a privilege to do so, intentionally causes severe emotional distress to another is liable (a) for such
emotional distress, and (b) for bodily harm resulting from it." Id.

42. RESTATEMENT (SECOND) OF TORTS § 46 (1965).
43. See Comment, supra note 34, at 1243-44.
44. See Daniel Givelber, The Right to Minimum Social Decency and the Limits of Evenhand-

edness: Intentional Infliction of Emotional Distress by Outrageous Conduct, 82 COLUM. L. REv. 42, 43
(1982); John E. Flanagan. Comment, Negligent Infliction of Emotional Distress: A Proposal for a
Recognized Tort Action, 67 MARQ. L. REv. 557. 559 (1984).

45. See Calvert Magruder, Mental and Emotional Disturbance in the Law of Torts, 49 HARv. L
REv. 1033 (1936).
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emanating from "mere disappointment, anger, resentment, or embarrass-
ment," not serious enough to deserve legal recompense.'

Courts developed the law of the tort of infliction of mental distress by
utilizing a number of rules or tests to ascertain that the emotional distress
alleged by the plaintiff was sufficient for recovery of damages.47 The
"Impact Rule" limited recovery for the negligent infliction of mental
anguish to cases where the defendant's negligence resulted in some actual
physical impact to the plaintiffs body.4 The "Zone of Danger Rule"
sought to ease the severity of the impact rule by permitting a plaintiff to
recover for mental anguish if the plaintiff was within an artificial zone of
danger created by the defendant's negligent conduct. 49 A third rule,
advanced by the California Supreme Court in Dillon v. Legg,50 rejected the
zone of danger rule in favor of allowing recovery based on the foreseeability
of injury to a bystander.5' Finally, some courts sought to recognize
negligent infliction of emotional distress as an independent cause of action
based on a direct victim analysis, though this recognition has been confused
and vague.52

B. The Impact Rule: Restricting Recovery

The first step towards recognition of a person's right to mental well-
being was taken when the courts demanded strong proof of the genuineness
of one's claim for recovery of mental injury damages.53 The impact rule
was developed to prevent a person from recovering for mental damages
unless it was shown that some physical injury to the body accompanied the
alleged mental injury.s4 Courts, influenced by public policy considerations,
designed the rule to compensate those with clearly recognizable injuries
from a physical impact, yet eliminate claims which were perceived to be
"trivial, evanescent, feigned, or imagined" by persons not suffering actual
impact.55 Judges were concerned that if they allowed recovery without

46. See Trevino v. Southwestern Bell TeL. 582 S.W.2d 582,584 (Tex. Civ. App.-Corpus Christi
1979, no writ).

47. See Saechao v. Matsakoun, 717 P.2d 165, 168-69 (Or. CL App. 1986).
48. See Payton v. Abbott Labs, 437 N.E.2d 171, 176 (Mass. 1982).
49. See id. at 177.
50. 441 P.2d 912 (Cal. 1968). This rule was first adopted in Texas in Landreth v. Reed, 570

S.W.2d 486, 489 (Tex. Civ. App.-Texarkana 1978, no writ).
51. See 441 P.2d at 920.
52. See generally Julie A. Davies, Direct Actions for Emotional Harm: Is Compromise Possible?,

67 WASH. L REv. 1 (1992) (arguing that recognition of claims based on the direct victim analysis is
more equitable than the strict rules of physical harm and Toreseeability).

53. See Darryl W. Tang, Comment, Molien v. Kaiser Foundation Hospitals: Cal fornia Extends
Liability for Negligently Inflicted Emotional Dirstress, 33 HA sTINGS L.J. 291, 293-94 (1981).

54. See Cantu, supra note 31, at 1562.
55. See Payton v. Abbott Labs, 437 N.E.2d 171, 179 (Mass. 1982).
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physical impact they would experience the proverbial "flood of litigation"
at the expense of successful prosecution of legitimate claims.5 6  More
importantly, judges feared that defendants would be exposed to unlimited
liability for their actions.5 7 The result, however, was that cases of serious
mental injury without an initial impact were also eliminated by this artificial
barrier and, as a consequence, negligent conduct was not discouraged, nor
was physical injury therefrom compensated by the law.58 Virtually any
attendant physical injury, however slight, was sufficient to overcome the
artificial barrier, even though the injury was not required to manifest any
relationship to the emotional anguish suffered. 59 Courts rationalized that
the requirement of an accompanying injury served as a "guarantee of
genuineness" for claims.6° The requirement also assisted the court with
proof of a causal connection between the defendant's act and the plaintiff's
injury, and discouraged imaginary and fraudulent claims by controlling the
number of claims being brought to court.6'

The impact rule was criticized because it permitted recovery for minor
mental anguish which happened to be accompanied by physical injury, yet
did not compensate serious mental anguish which had the bad luck to not
be accompanied by physical injury.62 Plaintiffs frequently overstated their
pleadings in order to state a cause of action, and then exaggerated their
testimony to convince the court that damages should be awarded.63 As a
result, courts often struggled to find physical impact, such as when a
plaintiff received a slight jolt or jar,64 got only dust in the eye,6

5 simply
inhaled smoke,6 or suffered "any degree of physical impact, however
slight.", 67 The absurdity of the impact rule was clearly demonstrated in the
Oregon case of Saechao v. Matsakoun,68 where three siblings experienced
severe emotional distress after they witnessed their brother's death when he

56. See Douglas B. Marlowe, Comment, Negligent Infliction of Mental Distress: A Jurisdictional
Survey of Existing Limitation Devices and Proposal Based on an Analysis of Objective Versus Subjective
Indices of Distress, 33 VILL. L. REv. 781, 784 (1988).

57. See id.
58. See Peter A. Bell, The Bell Tolls: Toward Full Tort Recovery for Psychic Injury, 36 U. FLA.

L. REv. 333, 383 (1984).
59. See Flanagan, supra note 44, at 597.
60. See id. at 586.
61. See, e.g., Bass v. Nooney Co., 646 S.W.2d 765 (Mo. 1983) (outlining the reasons behind the

impact rule as the court proceeded to discard it as unreasonable).
62. See Marlowe, supra note 56, at 801-02.
63. Id.; see Magruder, supra note 45, at 1059.
64. Louisville & Nashville R.R. v. Roberts, 269 S.W. 333 (Ky. 1925); see Homans v. Boston

Elevated Ry., 62 N.E. 737, 737 (Mass. 1902).
65. Porter v. Delaware, L & W. R.R., 63 A. 860, 860 (N.J. 1906).
66. Morton v. Stack, 170 N.E. 869, 869 (Ohio 1930).
67. Zelinsky v. Chimics, 175 A.2d 351, 354 (Pa. Super. CL 1961).
68. 717 P.2d 165 (Or. Ct. App. 1986).
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was negligently struck by the defendant's automobile.69 One sibling, who
happened to also sustain physical injuries, was awarded damages for mental
suffering, while the other two, though standing only fifteen feet away, were
barred from recovery.70

The importance of proper pleadings and testimony was demonstrated in
Texas by comparing the cases of Harned v. E-Z Finance Co.7' and Duty
v. General Finance Co.72 Both cases involved threatening and oppressive
efforts by debt collection agencies directed at persons from whom payments
were sought. In Harned, the plaintiff was denied recovery for mental suffer-
ing because there was no proof of physical injury. 3 Only one year later,
in Duty, the plaintiffs were astute enough to plead that the defendants caused
the plaintiffs to develop "a state of high nervousness, irritability, and
inability to perform their work. . .; they each developed headaches; Mrs.
Duty's stomach was upset with nervous indigestion; [and] they lost
numerous hours of sleep.' 74  The supreme court distinguished the case
from the allegations made in Harned, where the plaintiffs failed to allege
physical injury, and stated that the plaintiffs in Duty did state a cause of
action as a result of the physical manifestations of injury.7

The actual impact requirement has been rejected by most jurisdictions.
In jurisdictions that still adhere to a version of the rule, mental distress may
be established by proof of an objective manifestation of a physical injury.7 6

As the impact rule weakened, courts sought alternative methods to assure the
legitimacy of plaintiff's claims and limit a defendant's liability with other
requirements.77

Texas courts were concerned that a relaxation of the impact rule would
lead to a flood of claims, and soon adopted a dual requirement for recovery
of damages for negligent infliction of mental distress: the injuries must be
the natural and probable consequences of the defendant's actions and must
be foreseeable to the defendant.7 Thus, a "normal" plaintiff was able to

69. Id. at 165-66.
70. Id.
71. 151 Tex. 641, 254 S.W.2d 81 (1953).
72. 154 Tex. 16, 273 S.W.2d 64 (1954).
73. 151 Tex, at 649-50, 254 S.W.2d at 86-87.
74. 154 Tex. at 19, 273 S.W.2d at 65.
75. Id. at 19-20, 273 S.W.2d at 65-66.
76. KEETON Er AL., supra note 22, § 54, at 364; see, e.g., Deutsch v. Shein, 597 S.W.2d 141,

146 (Ky. 1980) (characterizing the "bombardment of X-rays" as physical impact); Boston v. Chesapeake
& 0. Ry., 61 N.E.2d 326, 327 (Ind. 1945) (holding that physical impact is a minimum requirement to
maintain an action for mental anguish).

77. See Richard N. Pearson, Liability to Bystanders for Negligently Inflicted Emotional Harm -
A Comment on the Nature of Arbitrary Rules, 34 FLA. L Rev. 477 (1982) (discussing the inconsistent
and subjective nature of many of the limiting rules for negligent infliction of emotional distress).

78. Intemational-Great Northern R.R. v. Lowry, 132 Tex. 272, 278-79, 121 S.W.2d 585, 588
(1938).
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recover without physical impact, but not without proof of a resulting
physical impairment.7 9 Other exceptions to the impact rule were created,
such as when mental anguish resulted from the negligent delivery of a death
message,80 or from the interference with or negligent handling of a
corpse.8' It is likely that society's personal experiences with death, along
with the atmosphere surrounding the aura of death, guaranteed these to be
legitimate claims, at least in the minds of the judges.82 Some courts were
able to justify recovery of claims by finding a breach of a contractual
relationship as the basis for the action, with negligent infliction of emotional
distress as an element of damages.8 3 As more and more courts stretched
the boundaries of the impact rule and attempted to alleviate some of the
harshness of the rule, the majority of jurisdictions shifted to the zone of
danger rule to govern recovery for negligent conduct."

C. The Zone of Danger Rule: The Plaintiff Must Establish a Duty

The zone of danger rule extended liability to persons who were
threatened with physical harm as a result of the negligent conduct of a
defendant, yet did not experience any actual physical contact, when such
injury was foreseeable to the defendant.8 5  This rule has been adopted by
a majority of American jurisdictions.' Perhaps the most famous case
applying the zone of danger rule was Palsgraf v. Long Island Railroad,87

with its celebrated opinion by Chief Judge Cardozo 8 and the dissenting
opinion by Judge Andrews.89 In Palsgraf, the court used a zone of danger
test to deny recovery to Mrs. Palsgraf, holding that she was not close

79. See Cantu, supra note 31, at 1567.
80. See, e.g., Stuart v. Western Union TeL, 66 Tex. 580, 584-85, 18 S.W. 351, 353 (1885)

(holding that failure to properly deliver a death telegram foreseeably causes mental suffering); Texas
Dept. of Corrections v. Winters, 765 S.W.2d 531, 531 (Tex. App.-Beaumont 1989, writ denied)
(holding that damages for mental anguish were recoverable after sending a telegram advising that
plaintiffs' husband and father had died when he, in fact, had not).

81. See, e.g., Clark v. Smith, 494 S.W.2d 192, 194 (Tex. Civ. App.-Dallas 1973, writ ref'd
n.r.e.) (negligent embalming); Missouri K. & T. Ry. v. Hawkins, 109 S.W. 221, 222-23 (rex. Civ. App.
1908, writ ref'd) (negligent shipment of a corpse); St. Louis SW. Ry. v. White, 91 S.W.2d 277 (Ark.
1936) (negligently running over a corpse).

82. See Cantu, supra note 31, at 1565-66.
83. See generally KELrrON ET AL., supra note 22, § 12, at 54-66 (discussing the tort of infliction

of emotional distress) and § 54, at 359-67 (discussing the duty not to inflict mental disturbance).
84. Payton v. Abbott Labs, 437 N.E.2d 171, 177 (Mass. 1982).
85. See Marlowe, supra note 56, at 794.
86. See Gates v. Richardson, 719 P.2d 193, 195 n.l (Wyo. 1986) (listing jurisdictions).
87. 162 N.E. 99 (N.Y. 1928). PatIgrafis frequently cited for the court's discussion of the issue

of "proximate cause," wherein the law subjectively declined to impose liability beyond a certain point.
For the purpose of this note, however, the court's discussion of "duty" provided important background
for discussion of negligent infliction of emotional distress.

88. Id. at 99-101.
89. Id. at 101-05.
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enough to the defendant's negligent conduct to impose a duty of care upon
the defendant.90 Although the Palsgraf court did not dispute that the plain-
tiff was injured as a result of the incident, it was determined that her
position at the scene of the accident was outside the zone of danger and that
there was no foreseeable risk of injury. Therefore, the court determined that
no duty of care was owed by the defendant.91 Dean Prosser viewed the
existence of duty somewhat cynically, stating:

There is a duty if the court says there is a duty; the law, like the Constitu-
tion, is what we make it. Duty is only a word with which we state our
conclusion that there is or is not to be liability; it necessarily begs the
essential question. When we find a duty, breach and damage, everything
has been said. The word serves a useful purpose in directing attention to
the obligation to be imposed upon the defendant, rather than the causal
sequence of events; beyond that it serves none.92

Thus, duty became an important consideration in the analysis of the zone of
danger rule.93 After Palsgraf many courts used a zone of danger analysis
to place the burden on a plaintiff to establish that the defendant owed a duty
of care to the plaintiff.94

More recent decisions have applied a zone of danger rule to establish
a defendant's exposure to liability, and include most situations in which a
plaintiff experiences mental and physical injuries after being placed in fear
of immediate danger.95 California advanced the recognition of emotional
distress claims when the supreme court held, in Amaya v. Home Ice, Fuel
& Supply Co.,96 that the zone of danger analysis did not require proof of
the direct infliction of mentally traumatic injuries, but rather only an inquiry
into the existence of a legal duty to the plaintiff based on foreseeability and
an unreasonable risk to the plaintiff.97 Recovery was limited only by the
plaintiffs closeness to the negligent act.98 Normally, recovery was denied

90. See generally William L Prosser, Palsgraf Revisited, 52 MICH. L. REv. 1 (1953) (discussing
the impact and shortcomings of the court's decision).

91. 162N.E. at 100-01. Helen PalIsgraf was injured when an explosion knocked over some scales
which struck her. ld. at 99. The explosion was caused when a passenger's package, believed to contain
fireworks, was dropped onto the tracks after the passenger was pushed onto the train by a station guard.
Id. The jury returned a verdict for Mrs. Palsgraf, which was upheld by the appellate court, but ultimately
reversed by the New York Court of Appeals. Id. at 101.

92. Prosser, supra note 90, at 15.
93. See KEETON Lrr AL., supra note 22, § 53, at 356-59.
94. See, e.g., El Chico Corp. v. Poole, 732 S.W.2d 306, 311 (Tex. 1987) (stating that duty is the

threshold question); Buchanan v. Rose, 138 Tex. 390, 391-92, 159 S.W.2d 109, 110 (1942) (stating that
a person negligently creating a situation has a duty to prevent foreseeable injury to others as a result of
the situation).

95. See Tang, supra note 53, at 295.
96. 379 P.2d 513 (Cal. 1963), overruled by Dillon v. Legg, 441 P.2d 912 (Cal. 1968).
97. See, e.g., Foumell v. Usher Pest Control, 305 N.W.2d 605 (Neb. 1981). overruled by James

v. Lieb, 375 N.W.2d 109 (Neb. 1985) (stating that the defendant's failure to discover termite damage did
not create an unreasonable risk of mental injury to the plaintiff).

98. See 379 P.2d at 519-20. This marked a formal shift from the impact rule to the zone of
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when the court concluded that the defendant had no duty, or could not
reasonably have anticipated the injury that occurred to the plaintiff.99
Unless the defendant could anticipate some risk, there was no duty to the
particular plaintiff, regardless of what duties the defendant may have owed
to others, based on the same act.00

The zone of danger rule had critics from its inception, notably
beginning with Judge Andrews' dissent in Palsgraf, where he summarized
negligence as:

[n]ot merely a relationship between man and those whom he might
reasonably expect his act would injure. Rather, [it is] a relationship
between him and those whom he does in fact injure. If his act has a
tendency to harm someone, it harms him a mile away as surely as it does
those on the scene.'0'

The principal problem with the zone of danger rule was that it resulted in
the same overinclusive and underinclusive flaw found in the impact
rule.' ° One plaintiff might not suffer an initial impact from the defend-
ant's act, yet endure severe mental anguish, but not be close enough to the
negligent act for the courts to allow recovery. 0 3  Another plaintiff might
suffer a lesser degree of mental anguish, yet be so close to the negligent act
that the courts have no trouble accepting the genuineness of the claim. °4

A third plaintiff might receive only slight physical impact from the
defendant's negligent conduct, yet have immediate access to the courts for
any emotional distress claim.10 5 Many courts found a strict zone of danger
test to be unworkable, which led them to seek ways to expand the potential

danger rule. Id. The court observed that the right to recovery for mental damages in a negligence action
must be subject to restriction. Id. at 524-25.

99. Marlin M. Lessman, Comment, Negligently Caused Mental Distress: Should Recovery Be
Allowed?, 13 S.D. L. REV. 402, 404 (1968).

100. See Prosser, supra note 90, at 4.
101. Palsgraf v. Long Island R.R., 162 N.E. 99, 102 (N.Y. 1928) (Andrews, J., dissenting).

Justice Andrews also characterized duty, stating that:
Every one owes to the world at large the duty of refraining from those acts that may
unreasonably threaten the safety of others. Such an act occurs. Not only is he wronged to
whom harm might reasonably be expected to result, but he also who is in fact injured, even
if he be outside what would generally be thought the danger zone.

Id. at 103.
102. See Marlowe, supra note 56, at 803.
103. See KEETON ET AL., supra note 22, § 54, at 365-66.
104. See, e.g., Houston Elec. Co. v. Dorsett, 145 Tex. 95. 194 S.W.2d 546 (1946). A negligently

driven bus narrowly missed hitting the plaintiff, but struck and killed the plaintiff's mother. Id. at 546.
As a result, the plaintiff endured "great emotional upset, shock and fright" resulting in the "derange-
ment of her nervous system" and suffered from "nervousness, severe headaches, lapse of memory, and
brain deterioration." Id. Although the bus made no contact with the plaintiff, she was allowed to
recover as a result of being within the zone of danger. id. at 548.

105. See Molien v. Kaiser Found. Hosps., 616 P.2d 813 (Cal. 1980).
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for recovery without compromising protections against unlimited liability
previously afforded to defendants.10 6

D. Bystander Recovery: The Zone of Danger Expands

There was a general concern that liberalization of recovery rules would
cause a flood of litigation,'07 with a common fear being that courts would
be unable to weed out false claims, thereby subjecting defendants to
unlimited liability and endless litigation.' Those advocating the expan-
sion of the cause of action were not concerned with the feared explosion of
litigation, for they believed that it was the duty of the courts to provide a
forum for the remedy of wrongs.1 9  The advocates believed that if
increased litigation was the result, the courts would have to find ways to
manage the problem."0 The California Supreme Court was one of the
first to extend recovery outside the zone of danger in the landmark case of
Dillon v. Legg."' In Dillon, the court expanded the possibilities for
recovery for negligent infliction of emotional distress to include bystand-
ers.1

2

The Dillon court was faced with the question of whether to allow
damages for emotional suffering to a mother who witnessed an accident that
took the life of her daughter, even though she was not within the hypo-
thetical zone of danger."3  The case was especially illustrative of the
problem that faced the courts: recovery was allowed for the victim's sister
who was much closer to the accident, and arguably at risk though not
physically injured, yet denied to the mother who was in a position of safety. 4

Denying recovery on the basis of lack of reasonable foreseeability, the

106. See generally Pearson, supra note 77 (discussing the elimination of many of the barriers to
recovery when there was foreseeable harm).

107. See, e.g., Mitchell v. Rochester Ry., 45 N.E. 354 (N.Y. 1896) ("If the right of recovery in
this class of cases should be once established, it would naturally result in a flood of litigation in cases
where the injury complained of may be easily feigned without detection, and where the damages rest
upon mere conjecture or speculation.").

108. See Comment, supra note 34, at 1244-45.
109. See Robb v. Pennsylvania R.R., 210 A.2d 709, 714 (Del. 1965); see also Bell, supra note

58, at 353. Historically, it was argued that expansion of liability would increase recovery for mental
damages, for it was contended that courts could not ascertain such damages with any certainty. Id.

110. 210 A.2d at 714. Nevertheless, this apprehension was misplaced, with no flood of litigation
ensuing. See, e.g., Falzone v. Busch, 214 A.2d 12, 16 (N.J. 1965) ("[Tlhere is no indication of an
excessive number of actions of this type."); Thomas F. Lambert, Tort Liability for Psychic Injuries, 41
B.U. L. REv. 584, 592 (1961) ("The truth of the matter is that the feared flood tide of litigation has
simply not appeared."); Marlowe, supra note 56, at 788-89 ("The concern over a resulting flood of
litigation has simply not materialized.").

111. 441 P.2d 912 (Cal. 1968).
112. See id. at 925.
113. Id.at914-15.
114. Id. at 915.

1258 [Vol. 24:1247



INFLICTION OF EMOTIONAL DISTRESS

absence of a duty of care, or to limit fraudulent claims went against
common sense. As explained by Dean Prosser: "It seems sufficiently
obvious that the shock of a mother at danger or harm to her child may be
both a real and a serious injury. All ordinary human feelings are in favor
of her action against the negligent defendant... 5  The Dillon court
conceived of a three-part test to determine liability for mental distress:

In determining ... whether defendant should reasonably foresee the injury
to plaintiff, or, in other terminology, whether defendant owes plaintiff a
duty of due care, the courts will take into account such factors as the
following:

(1) Whether plaintiff was located near the [accident] scene ...
(2) Whether the shock resulted from a direct emotional impact upon

plaintiff from the sensory and contemporaneous observance of the
accident ...

(3) Whether plaintiff and the victim were closely related ... 
Before Dillon, results were often harsh, as was evident in cases where,

although no physical harm or threat was suffered, plaintiffs endured severe
shock or fright when they witnessed harm or peril to a member of their
immediate family.' 7  After Dillon, courts in many jurisdictions found it
easier to justify damage awards to plaintiffs who previously would have
been restricted by the strict limiting rules that denied recovery when there
was no actual impact, physical injury, or immediate risk of injury."8

Texas accepted the premise that there could be damage to a person
outside the zone of danger over a century ago in Hill v. Kimball,"9 when
the supreme court allowed recovery based on mental anguish related to the
plaintiff's miscarriage, which she suffered after witnessing her landlord's
brutal attack upon her servants. 2 ' Even though the defendant's attack on
the servants was clearly intentional, the court found that his conduct towards
the plaintiff was negligent and stated that "we see no good reason why a

115. KEETON ET AL., supra note 22, § 54, at 366.
116. 441 P.2d at 920.
117. See KEETON ET AL., supra note 22, § 54, at 361-62.
118. See, e.g., Ochoa v. Superior Court, 703 P.2d 1 (Cal. 1985) (allowing recovery when parents

observed juvenile hall personnel denying medical attention as son gradually died); Leong v. Takasaki,
520 P.2d 758 (Haw. 1974) (awarding damages when plaintiff observed step-grandmother being struck
and killed by negligently driven automobile); Gates v. Richardson, 719 P.2d 193 (Wyo. 1986) (awarding
damages to parents and siblings who observed the severe injuries, resulting in death, caused by the
defendant's negligent act). But see Schram v. Herkimer Memorial Hosp., 496 N.Y.S.2d 577 (N.Y. App.
Div. 1985) (denying recovery to husband who claimed to have suffered emotional distress, after
observing the death of his son, as a result of the doctor's negligence).

119. 76 Tex. 210, 13 S.W. 59 (1890).
120. Id. at 215, 13 S.W. at 59. The court reasoned that because the defendant was aware the

woman was "well advanced in pregnancy," he should have also been aware "that any undue excitement
. .. was likely to produce a serious injury to her health." Id.
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distinction should be made between an injury resulting from intentional
violence and one resulting from negligence., 12'

Hill was the general framework for claims of mental anguish until
Texas adopted the Dillon analysis in Landreth v. Reed.22 Landreth in-
volved the drowning death of a fourteen month old infant which was
directly observed by the infant's sister.123  The trial court awarded
damages for the sister's mental suffering, stating that it would "follow the
modem rule, and [would] disregard the artificial distinctions in favor of a
decision based [on] traditional concepts."'" The duty of the defendant
was thus extended beyond the actual victim of the negligence to a third
person who witnessed the event. 25 The adoption of the Dillon rationale
was a change for the Texas courts..26 The Landreth court recognized that
impact was no longer necessary, that mental injuries could be legitimate, and
that mere observation of a defendant's negligent act was sufficient to state
a cause of action.' 7 Thus, the parameters for a mental anguish claim
were now more clearly defined, even though Texas had long displayed a
liberal attitude towards mental anguish. 28

With Hill as a foundation, and Dillon providing impetus, a number of
decisions after Landreth followed this new rationale. In Covington v. Estate
of Foster,'29 plaintiffs were awarded damages for emotional suffering as
a result of injuries sustained by their daughter in an accident. 3 ' Although
the parents and the daughter were in the same accident, the court stated that
the parent's emotional distress about the daughter's injuries, separate and
apart from their own physical and mental injuries, should have been entirely
foreseeable to the defendant.' In Bedgood v. Madalin,132 the court al-
lowed recovery even though the plaintiff did not witness the accident that
killed his son. 33 After hearing the impact of the accident from his back-
yard, the plaintiff quickly went to the scene, only to helplessly observe his
son near death.134  As a result, he later experienced severe emotional

121. Id. at 217, 13 S.W. at 60.
122. 570 S.W.2d 486 (Tex. Civ. App.-Texarkana 1978, no writ).
123. Id. at 488.
124. Id. at 489.
125. Id.
126. See Cantu, supra note 31, at 1569-70.
127. 570 S.W.2d at 489.
128. See Hill v. Kimball, 76 Tex. 210, 13 S.W. 59 (1890).
129. 584 S.W.2d 726 (Tex. Civ. App.-Waco 1979, writ ref'd n.r.e.).
130. Id. at 729.
131. Id. There was no question the parents could recover for their own injuries; however, the

court's language allowed them to also recover for mental distress that resulted from witnessing their
daughter's suffering. Id.

132. 589 S.W.2d 797 (Tex. Civ. App.-Corpus Christi 1979), rev'd and remanded in part on
other grounds, 600 S.W.2d 773 (Tex. 1980).

133. Id. at 800.
134. Id. Dr. Madalin's son died shortly thereafter. Id.
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distress. 3 5  The court implemented the Dillon factors, as set forth in
Landreth, as an important part of its rationale for determining that the
damages were genuine.136  In Sdnchez v. Schindler, 37 the supreme court
advanced its philosophy of allowing recovery for mental anguish for the loss
of a child, 38 stating that a plaintiff should not be barred from recovering
damages that resulted from an actor's negligent infliction of emotional dis-
tress.

139

E. Negligent Infliction of Emotional Distress is Recognized

Negligent infliction of emotional distress as an independent cause of
action took considerably longer to develop. It was not extensively
recognized until the medical profession was able to diagnose the legitimacy
of injuries with greater accuracy, thus assisting the courts in the prevention
of fraudulent claims.'O The evolution of the emotional distress tort in
Texas began with the supreme court decision in Hill v. Kimball14' and the
court's statement that a plaintiff should have a cause of action for mental
injury regardless of whether it is intentionally or negligently inflicted. 42

The emotional distress tort went through a similar evolutionary experience
as in other jurisdictions, including the requirements of impact, 143 and
foreseeability.'"

A turning point in the history of negligent infliction of emotional
distress as an independent cause of action came in Sdnchez v. Schindler. 45

The Sdnchez court eliminated the pecuniary loss rule, 46 stating that a
plaintiff should not be barred from the recovery of damages that result from
an actor's negligent infliction of emotional distress.' 47 The court adopted

135. Id. at 800-01.
136. Id. at 802.
137. 651 S.W.2d 249 (Tex. 1983).
138. See id. at 253; see also infra notes 145-157 and accompanying text.
139. 589 S.W.2d at 253.
140. See Cantu, supra note 31, at 1560-61; see also Comment, supra note 34, at 1253 (stating

that medical science is fully capable of authenticating the existence of emotional distress).
141. 76 Tex. 210, 13 S.W. 59 (1890).
142. Id. at 215, 13 S.W. at 59.
143. See, e.g., Hamed v. E-Z Fin. Co., 151 Tex. 641, 649, 254 S.W.2d 81, 86 (1953) (holding

that actual injury is required to recover damages for mental anguish).
144. See, e.g., Houston Elec. Co. v. Dorsett, 145 Tex. 95, 99, 194 S.W.2d 546, 548 (1946)

(holding that mental distress damages are recoverable only when the injuries were a foreseeable result
of defendant's conduct).

145. 651 S.W.2d 249 (Tex. 1983).
146. Id. at 251. This rule limited a surviving parent's damages in a wrongful death action to the

pecuniary value of the child's services and financial contributions, less the cost of his care, support and
education, and thus did not include recovery for mental anguish. Id.

147. Id. at 253. Mrs. Sinchez's claim was based on the Wrongful Death Act (then TEX. REv.
CIV. STAT. ANN. art. 4671, now TEX. Civ. PRAC. & REM. CODE §§ 71.002, 71.003 (Vernon 1986)),
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the Hawaii Supreme Court's rationale in Leong v. Takasaki,148 stating that
a plaintiff should have an opportunity to prove that damages resulted from
a defendant's negligently inflicted emotional distress. 149  Before Sdnchez,
a plaintiff was required to establish an intentional tort to recover for mental
anguish damages.'50 The plaintiff in Sdnchez did not meet the historical
requirements for recovery of emotional distress damages: Mrs. SAnchez was
not within the zone of danger and did not suffer any impact.' 5, She did
not even witness the accident that killed her son; instead, she heard about
it from a neighbor. Her mental anguish resulted from the sight of her
son's bloody body at the hospital and the effect of his death on her. 53

Nevertheless, the court recognized the importance of the family relationship
and stated that Mrs. SAnchez would be permitted to recover for negligent
infliction of emotional distress, at least in a wrongful death action.'-
"This court has always endeavored to interpret the laws of Texas to avoid
inequity. As a result, the court has abolished other antiquated doc-
trines.'1 5  The court thus justified allowing recovery for the negligent
infliction of mental anguish. 6 After Sdnchez, it appeared that Texas
would allow recovery for mental anguish that flowed from negligent con-
duct, even if the victim did not sustain a physical impact or was not within
the zone of danger, and even without a requirement that the plaintiff witness
the negligent act.'5

In spite of the court's decision in Sdnchez, it was not clear whether all
claims of negligent infliction of emotional distress could be independent
causes of action.158 In Baptist Hospital of Southeast Texas, Inc. v. Baber 19

the court stated that recovery for mental anguish had been authorized
"without proof of physical injury or conduct worse than negligence. ' ' 160

allowing a statutory right to damages based on the death of her child. 651 S.W.2d at 250. Although
the court's decision allowed her to recover for negligently inflicted emotional distress, such recovery
would still require the negligent killing of the victim and would be limited to persons entitled to recover
under the Act. Id. at 254.

148. 520 P.2d 758, 767 (Haw. 1974).
149. 651 S.W.2d at 253.
150. See Air Florida v. Zondler 683 S.W.2d 769, 773 (Tex. App.-Dallas 1984, no writ).
151. 651 S.W.2d at 253-54.
152. Id. at 250.
153. Id.
154. Id.
155. Id. at 252.
156. Id. In Sdnchez, the court stated that the parent's recovery was under the wrongful death

statutes, but included mental anguish. Id. at 253. The court stated that "[a] plaintiff should be permitted
to prove the damages resulting from the a tortfeasor's negligent infliction of emotional trauma." Id.

157. See Cantu, supra note 31, at 1557.
158. See id. at 1572-74.
159. 672 S.W.2d 296 (Tex. App.-Beaumont 1984), writ ref dn.r.e. per curiam, 714 S.W.2d 310

(Tex. 1986).
160. Id. at 299.
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Missouri Pacific Railroad Co. v. Vlach 6' agreed with Sdnchez, but only
to the extent that there was no longer a physical injury requirement.' 62

Although Air Florida, Inc. v. Zondler 63 held that proof of a physical
injury resulting from the defendant's conduct would be required to recover
damages in a negligence case," an indication of the progress made
towards independent tort status came in Justice Guillot's dissenting opinion.
In an uncanny prediction of the future, Justice Guillot remarked that "neg-
ligent infliction of mental anguish is in the process of becoming a cause of
action in itself, just as the intentional infliction of such damages became an
independent cause of action." 65

This prediction appeared to come to fruition only two years later in the
supreme court's decision in St. Elizabeth Hospital v. Garrard.'66  The
court held that in an action for negligent infliction of emotional anguish
there was no requirement for proof that physical injury resulted from the
negligent actions of the defendanL' 67 The opinion seemed to recognize
the independent tort of negligent infliction of emotional distress, for the
plaintiffs had not pleaded an intentional tort, a willful or wanton act, gross
negligence, nor any other cause of action to which negligent infliction of
emotional distress could be attached. 68  Instead, the plaintiffs sought
damages only for their mental anguish, pleading no facts to suggest physical
manifestation of the mental anguish. 69 The court stated that its decision
to recognize the negligent infliction of mental anguish as an independent
cause of action was in line with the trend occurring in many jurisdic-

161. 687 S.W.2d 414 (rex. App.-Houston [14th Dist.] 1985, writ ref'd n.r.e.).
162. Id. at 417; see also P.T. & E. Co. v. Beasley, 698 S.W.2d 190 (Tex. App.-Beaumont 1985,

writ ref d n.r.e.) (holding that there is no requirement for proof of physical injury or physical manifesta-
tion).

163. 683 S.W.2d 769 (Tex. App.-Dallas 1985, no writ).
164. Id. at 773.
165. Id. at 775 (Guillot, J., dissenting). Justice Guillot also stated that:

While it is clear that there are conflicting cases regarding the recovery of damages for mental
anguish without proof of physical injury, this but indicates that the law on this subject is in a
transitory stage. I believe we should adopt the trend that does not rely on the absurdity of
requiring a physical injury. Having recognized the value of a peaceful mental state, the law
should remedy any wrong to that state, for it is the business of the law to remedy deserving
wrongs.

Id. at 777.
166. 730 S.W.2d 649 (Tex. 1987).
167. Id. at 654. The Garrards sought damages only for mental anguish caused after the birth of

Mrs. Garrard's stillborn infant. id. at 650. The body was sent to a mortuary and disposed of in a
common grave without the knowledge or consent of the Ganrards. Id.

168. id. at 650. Note, however, that Garrard, in many respects, paralleled the willingness of
early courts to recognize causes of actions for emotional distress in connection with the negligent
handling of corpses, a common law exception allowing recovery. See supra notes 81-83 and accompany-
ing text.

169. 730 S.W.2d at 650.
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tions, 17  and that the time had come for the court to keep pace with
advances in the fields of medicine and law.17 1 The court stated that:

Texas joins an established trend in American jurisprudence
which recognizes the tort of negligent infliction of mental
anguish without imposing arbitrary restrictions on recovery in
such actions .... The problem is one of proof, and to deny a
remedy in all cases because some claims may be false leads to
arbitrary results which do not serve the best interests of the
public. Jurors are best suited to determine whether and to what
extent the defendant's conduct caused compensable mental
anguish by referring to their own experience."7

Before Garrard, the tort of negligent infliction of emotional distress
had four requirements: (1) that the injury was a normal response to the
defendant's action; (2) that it was a foreseeable consequence of the action;
(3) that there was proof of the plaintiff's anguish; and (4) that there be a
recognized, underlying tort onto which the mental anguish damages could
attach. 173  After the rationale used by the court in Garrard, it appeared
that negligent infliction of emotional distress was an independent cause of
action in Texas.' 74 This was especially true because the plaintiffs had
pleaded only negligent infliction of emotional anguish as the cause of ac-
tion.1

7 5

F. Distinguishing Between Bystanders and Direct Victims

The final stage in the evolution of the negligent infliction of emotional
distress cause of action was the direct victim theory. While most courts
allow recovery under only the zone of danger 76 or bystander theories,177

a few jurisdictions have allowed recovery when injuries are sustained by one

170. Id. at 652.
171. Id. at 653-54.
172. Id. at 654.
173. See Cantu, supra note 31. at 1558.
174. See 730 S.W.2d at 654.
175. Id. at 650; see, e.g., Benavides v. County of Wilson, 955 F.2d 968 (5th Cir.) (stating that

Texas courts recognize negligent infliction of emotional distress as a cause of action), cert. denied, 113
S. CL 79 (1992); Robinson v. Chiarello, 806 S.W.2d 304 (Tex. App.-Ft. Worth 1991, writ denied)
(stating that negligent infliction of mental anguish is a viable cause of action in Texas); Underwriters Life
Ins. Co. v. Cobb, 746 S.W.2d 810 (Tex. App.-Corpus Christi 1988, no writ) (it is only necessary to
show tortfeasor's actions were knowing or with conscious indifference, not that there was physical
injury). But see Federal Land Bank Ass'n of Tyler v. Sloane, 825 S.W.2d 439 (Tex. 1991) (declining
to award damages for mental distress for negligent misrepresentation, although the parties did not raise
the issue of allowing recovery for mental anguish for other negligent torts); Reagan v. Vaughn, 804
S.W.2d 463 (Tex. 1990) (holding that a claim for negligent infliction of emotional distress required the
plaintiff to be at or near the scene of the negligent act).

176. See supra notes 85-106 and accompanying text.
177. See supra notes 107-139 and accompanying text.
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who is a direct victim of the tortfeasor's negligence.178  To recover under
the direct victim theory, the plaintiff must show that there was a substantial
nexus between the actions of the defendant and the injury received, and this
must be more than just a likelihood that injury could occur.'7 9 Courts
consider many factors to determine liability, including time, the nature of the
injuries, and the relationship of the parties. 80 The direct victim is harmed
as a primary consequence of the tortfeasor's conduct, whereas the bystander
is injured in a type of derivative action as a secondary result of the
tortfeasor's conductl' 8

The distinction between a bystander and the direct victim can be the
difference between the imposition of a duty owed to the plaintiff and the
conclusion that there was no duty owed, for if there is a close relationship
it is more likely a duty will be found."s The California case of Molien
v. Kaiser Foundation Hospital.3 serves as a guide for the determination
of whether a direct claim may be asserted.'i" In Molien, the plaintiff
could not have qualified under the traditional zone of danger or bystander
tests. 8 5 The court stated that the burden was on the plaintiff to show that,
as a result of the relationship between the plaintiff and the defendant, the
tort was to the plaintiff as a direct victim, rather than as a bystander or third
party.' 6 Thus, the relationship between the parties was critical for the
imposition of a duty."8 Failure to properly consider the parties' relation-
ship, the duty owed as a result of that relationship, the nexus between the
defendant's conduct and the plaintiff's injury, and the moral blame attached
to the conduct, "giv[es] undeserved weight to the burdens placed on the
defendant and insurers."' 88 Although the existence of a relationship does
not guarantee a duty, it may result in the extension of a duty where no duty
would otherwise exist. 89

178. See Molien v. Kaiser Found. Hosps., 616 P.2d 813 (1980).
179. Anderson v. Northrop Corp., 250 Cal. Rptr. 189, 192 (Cal. Ct. App. 1988).
180. See Champion v. Gray, 478 So. 2d 17 (Fla. 1985).
181. Lewis v. Westinghouse Elec. Corp., 487 N.E.2d 1071, 1074 (11. App. CL 1985) (Linn, J.,

dissenting).
182. See Burgess v. Superior Court, 831 P.2d 1197, 1201 (Cal. 1992).
183. 616 P.2d 813 (Cal. 1980).
184. Id. at 817. In Molien, the defendant physician performed a blood test on Valerie Molien

and misdiagnosed that she had syphilis. Id. at 814. He advised her to inform her husband of the
diagnosis. Id. Because syphilis was a sexually transmitted disease, Molien's husband suspected
extramarital sexual activity by his wife. Id. Thus, the physician's misdiagnosis led to marital discord
and divorce proceedings. Id. at 814-15.

185. See id. at 814-15.
186 id. But would the California court have reached the same result if the plaintiff had been

the woman's boyfriend rather than her husband?
187. Huggins v. Longs Drug Stores Cal., Inc., 14 Cal. Rptr. 2d 77, 84 (Cal. App. Ct. 1992).
188. Id. at 86.
189. See Tang, supra note 53, at 302-10 (discussing how the existence of a relationship can help

establish the genuineness of a claim). The court's difficulty with this concept may come from the
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Although Molien did not hold that negligent infliction of emotional
distress was an independent tort in California,'tg subsequent decisions
recognized that damages for such distress could be recovered by a direct
victim of a defendant's negligent conduct when it was foreseeable that such
distress could result.' 9' The California courts, however, soon limited the
holding in Molien, finding that the attempt to distinguish direct victims from
bystanders based on foreseeability was difficult.' 92  In- Thing v. La
Chusa93 the supreme court found there were not sufficient guidelines
upon which to allow recovery, stating that "reliance on foreseeability of
injury alone in finding a duty, and thus a right to recover, is not adequate
when the damages sought are for an intangible injury."' 94 One commen-
tator observed that allowing recovery for negligent infliction of emotional
distress as an independent cause of action had created exposure to liability
that was "like the pebble cast into the pond... creat[ing] ever widening
circles of liability."'" The court rejected negligent infliction of emotional
distress as an independent cause of action in Marlene F. v. Affiliated
Psychiatric Medical Clinic,196 stating that they did not "create a cause of
action for the negligent infliction of emotional distress based solely on the
foreseeability that serious emotional distress might result.' 197

III. ANALYSIS OF THE DECISION

In August of 1985 Susan Kerr and Dan Boyles had a sexual encounter
in the home of one of Boyles' friends'9" The activity was videotaped by
Boyles and three of his friends without Kerr's knowledge. 99 Boyles
showed this tape to ten friends on three occasions, which started gossip and

problem of determining when there is a "special relationship" from which a duty should issue. Id.
Certainly some relationships, such as physician-patient, suggest, at least morally, recognition of a duty,
while others, such as employer-employee, might not be so compelling. See id.

190. 616 P.2d at 819-21.
191. Khan v. Shiley Inc., 266 Cal. Rptr. 106. 111 (Cal. App. Ct. 1990).
192. See id.; Newton v. Kaiser Found. Hosps., 228 Cal. Rptr. 890 (Cal. Ct. App. 1986)

(distinguishing bystanders from direct victims could lead to confused results). But see David Crump,
Evaluating Independent Torts Based Upon "Intentional" or "Negligent" Infliction of Emotional
Distress: How Can We Keep the Baby from Dissolving in the Bath Water?, 34 ARIZ. L. REv. 439, 464-
65 (1992) (David Crump was counsel to the defendant on appeal in Boyles v. Kerr).

193. 771 P.2d 814 (Cal. 1989).
194. Id. at 826.
195. See Crump, supra note 192, at 465 (quoting Thing v. La Chusa, 771 P.2d 814, 826-27 (Cal.

1989)).
196. 770 P.2d 278 (Cal. 1989).
197. Id. at 281-82; see Crump, supra note 192, at 465 (noting that, in California, traditional

negligence claims must include physical impact or injury and that the direct victim distinction is being
dismantled).

198. Boyles v. Kerr, 36 Tex. Sup. Ct. J. 874, 874 (May 5. 1993).
199. Id. at 874-75.
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rumors about the incident.2° The stories of the episode spread to several
college campuses, with Kerr acquiring the reputation of "porno queen," and
ultimately reached Kerr.201 Kerr sued the four men who took part in the
videotaping, alleging intentional and negligent invasion of privacy, and
negligent infliction of emotional distress.' 2 Kerr submitted only the negli-
gent infliction of emotional distress cause of action to the jury,2°' which
found that Kerr's mental anguish was a result of the defendants' actions,
awarding a total judgment of $1 million.1" This judgment was upheld by
the Texarkana Court of Appeals, 20 5 but was overturned by the Texas Sup-
reme Court, which held that there was not an independent cause of action
for negligent infliction of emotional distress.2°

A. The Court's Holding

The majority opinion by Chief Justice Phillips concluded that the
court's previous decision in St. Elizabeth Hospital v. Garrard, allowing
recovery for negligently inflicted emotional distress as an independent cause
of action, was an incorrect interpretation of Hill v. Kimball.2°7 The Chief
Justice further concluded that most jurisdictions in America recognize
emotional distress only as an element of damages in connection with a
breach of a duty otherwise recognized and not as an independent cause of
action.0 8 The court explained that Garrard's interpretation of Hill was
misplaced, for Hill allowed recovery for physical injuries only under
standard negligence principles and did not allow recovery solely for
emotional distress or mental anguish." 9 Garrard was overruled because
it created an entirely new cause of action.10 The court's opinion stated
that it was only holding "there is no general duty in Texas not to neglig-
ently inflict emotional distress, ' 211 emphasizing that infliction of emotion-
al distress would continue to be an element of damages for the breach of a
legal duty. 12  In dicta the court further explained that Kerr could not

200. Id. at 875.
201. Id.
202. Id.
203. Id.
204. Boyles v. Kerr, 806 S.W.2d 255. 257 (Tex. App.-Texarkana 1991). rev'd, 36 Tex. Sup.

Ct. J. 874 (May 5, 1993).
205. Id. at 259-61.
206. 36 Tex. Sup. Ct. J. at 874.
207. Id. at 876: see supra notes 166-72 and accompanying text (discussing Garrard); supra notes

119-21 and accompanying text (discussing Hill).
208. 36 Tex. Sup. CL J. at 876.
209. Id.
210. Id. at 877.
211. Id,
212. Id. Justice Cook, a member of the court for the initial opinion but not for the substituted
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recover for grossly negligent infliction of emotional distress, maintaining
that persons must tolerate rude or insensitive behavior by others." 3

Justice Doggett strongly challenged the majority opinion, arguing that
"[tihe rights of Texas women continue to slip away like sand through this
majority's fingers." 214 Doggett argued that the principles in the Garrard
decision were sound and that the law should protect one's expectation of
freedom from emotional distress. 2 5 His dissenting opinion argued that the
majority seemed to fear the burdens of unlimited liability, 1 6 and Justice
Doggett proposed standards under which to consider claims of emotional
distress21 7 Based on those standards, it was argued, Kerr should recover.218

B. The Court Denies Recovery to Kerr, and Overrules Garrard,
in One Stroke

Boyles v. Kerr was more than a case determining whether there was an
independent cause of action for the negligent infliction of emotional distress.
The plaintiff presented Boyles v. Kerr as a case questioning whether the
judicial system had advanced to the point where judges were able to
distinguish between acts deserving recompense, and for which the court

opinion, wrote to explain that the court's opinion leads to confusion on the issue of emotional distress
as a cause of action versus such distress as an element of damages. 36 Tex. Sup. Ct. J. 231, 238 (Cook,
J., concurring and dissenting).

213. 36 Tex. Sup. Ct. J. at 881.
214. 36 Tex. Sup. Ct. J. at 238 (Doggett, J., dissenting). The Women and the Law section of

the State Bar filed an amicus curiae brief, in support of Kerr's petition for rehearing, accusing the court
of bias against women. Brief of the Amicus Curiae. Women and the Law Section of the State Bar of
Texas at 3, Boyles v. Kerr, 36 Tex. Sup. CL J. 231 (Dec. 2, 1992) (No. D-0963). In the brief's second
point it was argued that it was unnecessary for the court to overturn Garrard. Id. at 7. The brief was
not endorsed by the entire Bar, however, because it was submitted without being reviewed by the
directors of the Bar. State High Court Accused of Sexism by Bar Group, Hous. CHRON., Feb. 24, 1993,
at Al. Contrary to Justice Doggett's comments, however, infliction of emotional distress should not be
categorized as a gender based cause of action. Surely some men are, and others may become, victims
of intentionally or negligently inflicted emotional distress. In his concurring opinion on motion for
rehearing, Justice Gonzales correctly notes that "[t]his case has nothing to do with gender based
discrimination or an assault on women's rights." 36 Tex. Sup. Ct. J. at 883 (Gonzales, J., concurring).

215. 36 Tex. Sup. CL J. at 239 (Doggett, J., dissenting) (citing St. Elizabeth Hosp. v. Garrard,
730 S.W.2d 649, 654 (Tex. 1987)).

216. Id. at 240-42.
217. Id. at 242. Justice Doggett proposed the following conditions:

(1) there must be some legal duty not to cause harm to another beyond that created by
foreseeability of injury, such as that arising from a special-relationship, a statutory duty, or
from the voluntary undertaking of an affirmative action that puts another at risk;
(2) that duty must be breached by conduct that is reckless, extreme or outrageous;
(3) the resulting psychic harm must be severe; and
(4) the likelihood of such an injury must be foreseeable to a reasonably prudent person.

Id.
218. Id. at 242-43. Justice Doggett continued to challenge the actions of the majority in his

dissenting opinion on motion for rehearing. 36 Tex. Sup. CL J. at 884-89 (Doggett, J., dissenting).
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would define a duty, and those acts which are too trivial for the court's
attention."1 9 However, the case became something much more. First, it
became a case defining the degree to which the courts would go to permit
plaintiffs to structure their causes of action to pursue recovery of damages
from a defendant's insurer.220 Second, it became a case in which the
decisions made at the trial level put the supreme court in the dilemma of
deciding whether to allow full recognition of the cause of action for
negligent infliction of emotional distress, to allow for recovery for such
injury only as a measure of damages, or to deny recovery, in spite of the
unquestionably loathsome acts by this defendant. 22' Finally, it became a
case which demonstrated that even when attorneys make tactical choices at
trial which backfire, the court is willing to afford an opportunity to retry the
matter "in the interests of justice."222

1. Liability Insurance: The Driving Force Behind Negligence Actions

"Although I adhere to the principle that the mere existence of
insurance should not create a cause of action where none otherwise exists,
it is appropriate and relevant to consider liability insurance as one factor
because of its prevalent nature." 223 A major proposition in Boyles' appeal
was the policy argument that the court should not recognize negligent
infliction of emotional distress as an independent cause of action because to
do so would allow plaintiffs to recover from the "deep pockets" of insur-
ance companies)22 This argument has existed since common law courts
took the view that defendants would be subject to unlimited liability for
fictitious claims if the courts recognized negligent infliction of emotional
distress as a cause of action2 25 This potential problem was addressed, yet
rejected, by the Wyoming Supreme Court in Gates v. Richardson,26 when
the court stated:

Given the relatively minor impact that recoveries in these cases
would have on the defendants, the insurance industry, and the
public, and given our general policy of imposing the loss on the
negligent tortfeasor rather than the innocent victim, we conclude

219. See 36 Tex. Sup. Ct. J. at 239-41 (Doggett, J., dissenting).
220. See Petitioner's Application for Writ of Error at 2, Boyles v. Kerr, 36 Tex. Sup. Ct. J. 874

(May 5, 1993) (No. D-0963). But see generally Respondent's Motion for Rehearing, 36 Tex. Sup. CL
J. 874 (May 5, 1993) (No. D-0963) (arguing that the court should have applied current law under
Garrard, and that the case is simply a question of duty, breach, causation, and foreseeable damages).

221. See 36 Tex. Sup. Ct. J. at 238 (Cook, J., concurring and dissenting).
222. See id. at 882.
223. Jilani v. Jilani, 767 S.W.2d 671,674 (Tex. 1988) (Mauzy, J., concurring) (footnote omitted).
224. See Petitioner's Application for Writ of Error, Boyles v. Kerr, 36 Tex. Sup. Ct. J. 231 (Dec.

2, 1992) (No. D-0963).
225. See Magruder, supra note 45, at 1035.
226. 719 P.2d 193 (Wyo. 1986).
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that the tort of negligent infliction of emotional distress is
actionable.. ."

Most courts do not adhere to a policy of complete rejection of negligent
infliction of emotional distress claims out of apprehension that dishonest and
minor claims will be recognized. 228 Instead, courts seek to impose rigid
rules on actionability of claims for serious emotional distress.229

Under the basic principles of negligence there need only be some
conduct by the defendant which a reasonably prudent person would not
undertake.23 The gravamen of a negligence cause of action is inadver-
tence: the words "negligent" and "intentional" are not synonymous.2 '
Intent is a state of mind about the possible consequences of an act, the
desire to bring about a given consequence as a result of an act, and the
knowledge that the consequences are reasonably certain to result from the
act.232 When a defendant's actions are determined to be negligent, the
liability coverage of most insurance policies will ease the pain of money
damages assessed against the tortfeasor.213  When the acts are intentional,
most insurance policies specifically exclude coverage.2M  The general fear
of defense attorneys and insurance companies is that, when liability
insurance plays a role in a case, the jury will award excessive damages to
all emotionally damaged plaintiffs and that legitimate societal activity will
be deterred.2" They argue that such awards will result in higher costs in
the form of increased insurance premiums and higher prices for goods and

227. id. at 198; accord Rodrigues v. State, 472 P.2d 509 (Haw. 1970) (recognizing that freedom
from negligent infliction of emotional distress is entitled to independent legal protection). But see 719
P.2d at 206 (Rooney, J., dissenting) stating that the court should determine the case strictly on the merits,
without any consideration of insurance from one party's view or the other.

228. See Davies, supra note 52, at 16.
229. Id.
230. See KEETON ET AL.., supra note 22, § 32, at 173-75.
231. Fulmer v. Rider, 635 S.W.2d 875, 881-82 (Tex. App.-Tyler 1982, writ ref'd n.r.e.).
232. See KEETON ET AL., supra note 22, § 8, at 33-34.
233. See Givelber, supra note 44, at 55.
234. Id. General liability policies usually do not provide coverage for intentional torts, either

through express exclusion or as against "public policy." Id.
235. See Bell, supra note 58, at 353-54; Crmnp, supra note 192, at 466-69. Crump gives several

examples of situations that have been litigated based on such activity, with a rejection of the claim when
the court was unwilling to extend liability:

(1) The employer who fires a bad employee-but does it in a clumsy manner....
(2) The airline in-flight emergency that frightens passengers....
(3) The person who uses strong or insulting language to another over the telephone....
(4) The girlfriend who breaks up with her boyfriend (or vice versa) in a careless manner and
causes severe emotional distress by doing so. ...

(5) The manufacturing plant that is sued for "fear" of disease. ...

(6) The creditor who unintentionally causes severe emotional distress in trying to collect a
debt.

id. (emphasis omitted).
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services.236 Nevertheless, the real question should not be whether the
defendant or his insurance company pays the claim, but rather whether the
plaintiff who suffers from genuine emotional injuries should be compensat-
ed.237  An inquiry into the source of the funds for the payment of a
judgment should be irrelevant.23

The 1990 modification to the Texas Standard Homeowners Policy
excluded "bodily injury or property damage which is caused intentionally
by or at the direction of the insured." 239 Thus, unless Kerr was able to
characterize Boyles' actions as negligent, rather than intentional, it was
doubtful that Boyles would have been able to pay a court judgment without
relying on the liability provisions of his (or his parent's) homeowners poli-
cy 2' °  In Twyman v. Twyman, 2 an amicus curiae brief filed by United
States Automobile Association (" USAA" ), an insurance company, urged the
court not to recognize a general tort of negligent infliction of emotional
distress.242 The argument by USAA was that an independent tort would
be used to avoid the intentional act exclusion provisions in current policies,
resulting in unwarranted escalation of insurance premium costs as a conse-
quence of increased litigation over trivial claims. 3

Dean Prosser advocated that courts should not be overly influenced by
fears of a flood of litigation that could issue from judicial recognition of the
right to peace of mind. 4 Rather, he professed that "it is the business of
the law to remedy wrongs that deserve it., ,5 Nevertheless, it is feared
that imposing liability for the infliction of emotional distress will place a
heavy burden on society.2 6 First, substantial jury awards may be greater

236. See Davies, supra note 52, at 18.
237. See Comment, supra note 34, at 1263.
238. Id.
239. Edwin J. Terry, Jr. & Kristin K. Proctor, Marital Torts in Texas-The New Frontier, 26 TEx.

TRIAL LAW. FoRUM 37, 42 (1992). Terry & Proctor examine the issue of allowing prosecution of marital
torts within a family law setting, including the necessity of insurance company involvement in the
defense of accusations of negligent infliction of emotional distress. This includes parent-child
relationships, divorce actions, and child custody proceedings. Edwin Terry was counsel for the
respondent in Twyman v. Twyman, discussed infra note 241 and accompanying text.

240. See id. Texas courts have not decided if there is coverage under such a policy for the
negligent infliction of emotional distress. Id.

241. 790 S.W.2d 819 (rex. App.-Austin 1990. rev'd. 36 Tex. Sup. Ct. J. 827 (May 5, 1993)).
Twyman is a marital tort case, alleging negligent infliction of emotional distress by the husband for
forcing his wife to "engage in deviant sexual acts" that proximately caused the anguish. Id. at 820.
The trial court entered judgment for the wife, which was affirmed by the appellate court. Id. at 820, 823.
The Supreme Court reversed and remanded, based on the negligent infliction of emotional distress theory,
but specifically held that a claim of intentional infliction of emotional distress could be brought in a
divorce proceeding. 36 Tex. Sup. Ct. J. 827, 827 (May 5, 1993).

242. Terry & Proctor, supra note 239, at 42.
243. Id.
244. Prosser, supra note 32, at 877.
245. Id.
246. See Bell, supra note 58, at 363-64.
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than the financial capabilities of a defendant's personal resources and may
result in severe financial hardship, or bankruptcy, or both.W Second,
tremendous liability exposure may make insurance too costly or even
unavailable to protect against negligent acts.U8 Nevertheless, the imposi-
tion of liability upon a defendant for culpable conduct would discourage
actors from undertaking risky activities, such as the surreptitious filming of
a sexual encounter, even if the liability results in an oppressive burden on
the defendant and his insurance company.2 9

Any time a defendant must pay for his wrongs he is burdened. And any
time he passes that liability on to his insurer, as anticipated in his contract
with the insurer, the loss is felt by persons other than the defendant.
Insurance is a loss spreading device by design. Increased premiums are
"unwarranted" only when we decide that a loss should fall on the
innocent victim rather than the guilty tortfeasor, his insurer, and the pub-
lic.

25

The court in Boyles v. Kerr was thus faced with the tough choice of whether
to further recognize negligent infliction of emotional distress as an
independent cause of action so Kerr could seek payment of the judgment
from Boyles' insurance carrier.25'

2. Although It Was Undeniable That Kerr Was Damaged by Boyles'
Conduct, Her Trial Strategy Put the Court in a Dilemma.

Many of those observing the proceedings of Boyles v. Kerr were
outraged by the supreme court's reversal of the judgment.252  As Dean
Prosser stated in discussing the expansion of the emotional distress tort in
other areas: "All ordinary human feelings are in favor of [the] action against
the negligent defendant.'253  It seems paradoxical that Kerr could have

247. Id. at 364.
248. Id.; see also Terry & Proctor, supra note 239 and accompanying text (stating that the 1990

modification to the Texas Standard Homeowners' Policy denied recovery for intentionally inflicted
personal or property injury).

249. See Bell, supra note 58, at 367-68. Professor Bell argues that the threat of large damage
awards serves as a deterrent to improper behavior, because actors weigh the benefits of questionable
activities against any expected costs. Id. at 368.

250. Gates v. Richardson, 719 P.2d 193, 197 (Wyo. 1986).
251. Justice Gonzales made the observations just discussed as he questioned whether Boyles'

actions were intentional or negligent, and correctly framed the case as one seeking to recover damages
from Boyles' insurer for Boyles' intentional acts. 36 TeL Sup. CL J. at 882-83 (Gonzales, J.,
concurring).

252. See Ruth Piller & Rad Sallee, Rehearing On Sex Tape to be Asked; Lawyers Say Women
Call to Show Outrage, Hous. CHRON., Dec. 4. 1992. at A29; Clay Robison & Ruth PUller, Damage
Order Over Sex Tape is Thrown Out; State Supreme Court Says No to $1 Million for Humiliation, HouS.
CHRON., Dec. 3, 1992, at Al.

253. KEETON ET AL., supra note 22, § 54, at 366 (discussing the expansion of the zone of danger
and bystander recovery rules).
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secured a judgment from Boyles for the infliction of emotional distress
merely by attaching her claim to an independent tort, but not as an indepen-
dent tort itself.254 Thus, the law once again was faced with the require-
ment that mental damages be parasitic to some other recognized action. 5

Nevertheless, Kerr proceeded on the negligence theory alone in order to seek
compensation from Boyles' insurance coverage, and waived all other causes
of action, arguably the only way to recover the damages eventually awarded
by the jury." 6

The favorable judgment of the trial court and the affirmance of the
court of appeals were reversed when the supreme court modified Garrard,
finding there is no independent cause of action for negligent infliction of
emotional distress. 57  Although the court was willing to characterize
Kerr's complaint as more than a "mere trifle,"258 it stated that "[tiort law
cannot and should not attempt to provide redress for every instance of rude,
insensitive or distasteful behavior, even though it may result in hurt feelings,
embarrassment, or even humiliation. 259 With an underlying, independent
cause of action, Susan Kerr could have recovered damages for Boyles' rude
and callous behavior that negligently inflicted mental anguish. However,
without an underlying cause of action, there could be no recovery. 260 The
plaintiff argues that such a scheme is outdated, returning the law to the era
when extravagant pleadings were required in order to recover for emotional
damages261 and when courts found technical reasons to permit recovery
when the plaintiff was clearly harmed.262 However, the court held that it
was not willing to recognize a specific duty of care owed by Boyles to Kerr
as a result of their relationship, 263 and that without a specific duty there
could be no basis for an award of damages.2 6 As Dean Prosser stated:

254. This would result in the difference of being able to collect the judgment from Boyles'
insurance policy and probably not being able to collect from Boyles individually.

255. See Bell, supra note 58, at 406.
256. See Kiri Martin, Lawyers, Not Court, Deprived Woman of Justice, Hous. CHRON., Dec. 30,

1992, at All. Kerr decided not to pursue the negligent invasion of privacy theory, which, arguably,
would also have allowed recovery from Boyles' insurance carrier. However, she still would have been
faced with the intentional act versus negligent act dichotomy. But see Fulmer v. Rider, 635 S.W.2d 875,
882-83 (Tex. App.-Tyler 1982, writ refd n.r.e.) (denying recovery for wrongful death under a
negligence theory when a clear cause of action for an intentional act was made out) (citing Andres v.
Perry, 438 N.Y.S.2d 852, 853 (N.Y. App. Div.), affd, 427 N.E.2d 769 (N.Y. 1981)).

257. 36 Tex. Sup. Ct. J. at 877; see supra notes 166-75 and accompanying text (discussing the
Garrard decision and its purported recognition of negligent infliction of emotional distress as an
independent cause of action).

258. 36 Tex. Sup. CL J. at 881.
259. Id. (citing 36 Tex. Sup. Ct. J. at 233).
260. See id. at 882.
261. See supra notes 62-63 and accompanying text.
262. See supra notes 64-70 and accompanying text.
263. 36 Tex. Sup. Ct. J. at 881.
264. Id.
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"There is a duty if the court says there is a duty."265 The court said that
Boyles owed Kerr no duty, despite the fact that Kerr could have been
characterized as a direct victim of Boyles' conduct.2"

Kerr's attorneys made a deliberate decision to abandon well-settled
theories of recovery and pursue the more questionable claim of negligent
infliction of emotional distress as an independent cause of action. They
elected this option because, if they were successful, the claim would be paid
by Boyles' insurance .267  Although a court must weigh the policies
favoring a plaintiff's recovery against the policies limiting the defendant's
liability in determining whether to impose a duty on a defendant,2 68 a
plaintiff must pursue a claim within defined causes of action to be
successful. It seems that without much of a strain the court could have
found the existence of at least a moral duty in Boyles v. Kerr, although the
existence of a moral duty does not necessarily translate into a legal duty
recognized by the court.2 69 The Dillon court acknowledged that public
policy includes the recognition of a moral duty, stating that duty "is not
sacrosanct in itself, but only an expression of the sum total of those
considerations of policy which lead the law to say that the particular
plaintiff is entitled to protection."'270 One commentator has even recom-
mended a "social rule" theory, wherein the artificial zone of danger or
bystander limitations are unnecessary when the defendant breaches "a
definite social norm intended to protect plaintiff from just the kind of injury

physical harm - that the breach, in fact, caused." 271
Although the law should not seek to redress every claim for emotional

anguish, arguably at some point it must allow a person to obtain compensa-
tion for morally reprehensible conduct that results in severe distress. 272

Kerr was not without a tort cause of action. She could have recovered for
intentional infliction of emotional distress; however, she was more con-
cerned with the recovery of damages from Boyles' insurance company than

265. See Prosser, supra note 90 and accompanying text.
266. See supra part IL.F; infra notes 285-296 and accompanying text.
267. See Martin, supra note 256, at Al l. But see David Pearson, Right of Recovery Was Denied,

Hous. CHRON., Jan. 7, 1993, at BI 1 ("One should be very hesitant to second-guess Kerr's experienced
counsel regarding strategy, because ulimately the juy decides if a plaintiff has made her case or not. ..").

268. See Rodrigues v. State, 472 P.2d 509, 519 (Haw. 1970); see also Kelly v. Kokua Sales &
Supply, Ltd., 532 P.2d 673, 675 (Haw. 1975) (holding that where serious mental distress to a plaintiff
was a reasonably foreseeable result of the defendant's actions, there is liability).

269. See Leon Green, The Duly Problem in Negligence Cases, 28 COLUM. L R v. 1014, 1034

(1928).
270. Dillon v. Legg, 441 P.2d 912, 916 (Cal. 1968) (citing WILLIAM L. PROSSER, LAW OF TORTS

332-33 (3d ed. 1964)).
271. Patrick J. Kelley, Illinois Tort Developments, 12 S. ILL. U. LJ. 1085, 1135 (1988).
272. See, e.g., D'Ambra v. United States, 338 A.2d 524,528-29 (R.l. 1975) (holding that liability

is imposed based on the moral axiom that one must be aware of the risks involved as a result of one's
actions).
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establishing his liability. Nevertheless, Kerr framed the issue as whether
predominant community values should demand assignment of a duty to
Boyles, and, therefore, accountability, in such a way as to force his
insurance company to compensate her. 3  Duty is an elastic concept and
depends on the values of the community, the desire to proscribe certain
behaviors, and the ability of the courts to address grievances for the viol-
ation of such a duty.274

By the court's own admission, Boyles' conduct was more than a "mere
trifle" and was "truly egregious."275 An intimate relationship between
a man and a woman may link them closer together, perhaps with more
susceptibility to emotional distress, than situations allowing zone-of-danger
or bystander recovery for emotional distress.27 6 One commentator argues:

[I]f the court can fashion relief for situations involving parents, spouses,
or loved ones, the number of such claims in relation to the cost spreading
ability of insurance should have a minimal effect on society's pocketbook.
Even if the cost of insurance escalates, this should not deter the bringing
of a just claim. Prevailing values demand accountability. 27

Historically, plaintiffs who have recovered for negligently inflicted
emotional distress have been in a unique situation with the defendant, and
the defendant usually had engaged in conduct that was particularly likely to
inflict distress. 278 However, the central question for the court here was
whether Boyles' actions were truly negligent, which would allow recovery
under the negligent infliction claim alone, or whether the conduct was
intentional.2 79 The inquiry was not whether the defendant's culpable
conduct and the foreseeability of Kerr's mental distress demanded the
imposition of a duty.280 Arguably, if Kerr had presented a question of
negligent infliction of emotional distress as an element of damages to an

273. See Flanagan, supra note 44, at 581; see also David Frum, Find the Deep Pocket. FoRBES,
Mar. 29, 1993, at 44 (examining how the presence of insurance motivates attorneys to turn cases of
intentional torts into negligent torts in order to collect insurance money).

274. 338 A.2d at 526-27.
275. Boyles v. Kerr, 36 Tex. Sup. CL J. 874, 881 (May 5, 1993).
276. See 338 A.2d at 531.
277. Flanagan, supra note 44, at 875.
278. See Prosser, supra note 32, at 888.
279. See 36 Tex. Sup. CL J. at 875. Compare the facts presented in Boyles v. Kerr to the

following hypothetical. Mary and Steve decide to film their evening of sexual intercourse for their own
use and enjoyment, with Steve promising not to show the tape to anyone. After the evening is over.
however, Steve inadvertently leaves the videotape in the tape player. The tape is subsequently viewed
by Phil, Steve's roommate. Phil takes the tape to several friends' apartments where it is seen by as many
as twenty persons. The rumors and jokes then begin circulating about the sexual escapades between
Steve and Mary, causing great distress to Mary. Here, although the filming of the sexual meeting was
intentional, Steve was arguably negligent in leaving the tape in the machine. Mary's emotional anguish
could be found to have been caused by Steve's negligent conduct. One should also note Justice
Gonzales' approach, in which he questions whether Boyles' actual conduct could be considered negligent.
36 Tex. Sup. Ct. J. at 882 (Gonzales, J., concurring).

280. See Reagan v. Vaughn, 804 S.W.2d 463, 465 (Tex. 1990).
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underlying tort, such as invasion of privacy, the court could have easily
upheld the award. 28'

The court denied the claim in Boyles v. Kerr on the belief that recogni-
tion of an independent cause of action would lead to fraudulent claims, suits
for hurt feelings, or plaintiffs seeking damages due to negligently terminated
relationships.2

' Recognition of a duty could lead to frivolous and
unsubstantiated claims along with meritorious claims, with a defendant's
homeowner's insurance company left as the source for payment of
judgments against defendants who would otherwise not be targets of
lawsuits. 2 3  However, the judicial system is certainly able to distinguish
between the trivial and the significant on a case-by-case basis, as was done
throughout the development of the tort of infliction of mental distress.2

8

Recovery should be allowed on claims resulting from deplorable conduct
that leads to serious mental distress. Even if differentiating between action-
able and non-actionable conduct, and between bystanders and direct victims,
proves difficult, courts are well equipped to make those distinctions.
Nevertheless, the supreme court in Boyles v. Kerr was not willing to allow
an action solely on the negligent infliction of emotional distress cause of ac-

2851tion.

3. Even Though Kerr Argued Negligent Infliction, Could the Court Have
Provided a Remedy Under a Direct Victim Theory of Recovery?

It should not be overlooked that Susan Kerr was a direct victim of Dan
Boyles' conduct, as opposed to most negligent infliction cases in which the
plaintiff is a third party.286 Distinguishing between a bystander and a
direct victim is sometimes critical for there to be a fair evaluation of the

281. See supra notes 239-243 and accompanying text for discussion of whether Kerr could have
collected a judgment from Boyles' insurance based on intentional acts. Cf C.T.W. v. B.C.G., 809
S.W.2d 788 (Tex. App.-Beaumont 1991, no writ) (affirming the judgment for negligent infliction of
emotional distress based on a stepgrandfather's sexual abuse of his stepgrandsons). The Beaumont court
concluded that both the negligent invasion of privacy as well as the negligent infliction of emotional
distress are recognized causes of actions. id. at 796.

282. See 36 Tex. Sup. Ct. J. at 880. The court stated that "an independent cause of action for
negligent infliction of emotional distress would encompass conduct far less outrageous than that involved
here, and such a broad tort is not necessary to allow compensation in a truly egregious case such as
this." Id. (emphasis omitted) (citing 36 Tex. Sup. Ct. J. at 237); see also supra note 168 and
accompanying text (discussing the Garrard case in the framework of negligent handling of a corpse).

283. See Crump, supra note 192, at 472.
284. See Dillon v. Legg. 441 P.2d 912, 917-18 (Cal. 1968).
285. See Boyles v. Kerr, 36 Tex. Sup. Ct. J. 874, 879 (May 5, 1993).
286. See, e.g., Molien v. Kaiser Found. Hosps., 616 P.2d 813 (Cal. 1980). Mr. Molien was the

direct victim of the hospital's negligence, as a result of their erroneously reporting to him that his wife
had syphilis. Id. at 814. The court noted that it was foreseeable that this misinformation would produce
marital discord and emotional distress. Id. at 817.

1276 [Vol. 24:1247



INFLICTION OF EMOTIONAL DISTRESS

plaintiff's claim.287 Direct victims should only need to allege and prove
the traditional elements of negligence to properly state a cause of action.""
It should be reasonably foreseeable to a defendant that negligent actions will
have a greater degree of risk of emotional injury to such a direct victim.289

Numerous policy factors enter into a court's decision to extend a
tortfeasor's duty to a direct victim. 290 In the case of a direct victim, these
include the extent to which the defendant's action was intended to affect the
plaintiff, the foreseeability of emotional harm to the plaintiff, the certainty
that the plaintiff endured emotional distress, the nexus between the
defendant's conduct and the emotional injury, any moral blame that should
attach to the defendant's conduct, and the court's desire to prevent similar
harms in the future.29  Thus, in defining the duty element the relationship
between the tortfeasor and the injured person becomes important.292

Under the direct victim approach, once the court finds there is a
relationship between the parties, claims may be restricted by several
criteria.293  First, the harm suffered by the direct victim as a result of the
defendant's conduct must be such as would reasonably be expected from
one in the plaintiffs position (the "normal" plaintiff).294  Second, the
plaintiff must view the event or come upon the event soon thereafter.295

Third, the emotional distress endured should not only be serious, but must
also have been reasonably foreseeable to the defendant. 296  "IT]he evolv-
ing view is toward the recognition of a duty imposed on the defendant to
refrain from the negligent infliction of serious emotional distress in special
circumstances where the mental anguish is the clearly foreseeable result or

287. See Lewis v. Westinghouse Elec. Corp.. 487 N.E.2d 1071, 1074-76 (111. App. Ct. 1985)
(Linn, J., dissenting).

288. Hayes v. Illinois Power Co., 587 N.E.2d 559, 562 (Il. App. Ct. 1992); see also Corgan v.
Muehling, 574 N.E.2d 602, 606 (IL 1991) (holding that the pleading requirements for a direct victim
had yet to be established and refusing to apply the zone of danger test to such a victim).

289. Andalon v. Superior Court, 208 Cal. Rptr. 899, 903-04 (Cal. Ct. App. 1984).
290. See id. Professor Green believed that there were five principal factors that are useful in

determining the existence of duties, and therefore protection to be afforded by law. Green, supra note
269, at 1034. These five factors are:

1. The administrative factor.
2. The ethical or moral factor.
3. The economic factor.
4. The prophylactic factor.
5. The justice factor.

Id.
291. See 208 Cal. Rptr. at 904.
292. See Green, supra note 269, at 1026.
293. See Clomon v. Monroe City Sch. Bd., 572 So. 2d 571, 574 (La. 1990).
294. Id. at 574.
295. Id.
296. Id.
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when a special relationship exists between the defendant and the plain-
tiff.' 297

Arguably, it was very foreseeable to Boyles that his conduct would
result in emotional damages to Kerr.29 The foreseeability of injury is the
critical question to determine duty.299 Dan Boyles engaged in conduct that
was specifically likely to cause serious emotional distress to Susan Kerr.3°°

Because foreseeability is generally accepted as a sufficient tool to evaluate
the culpability of a defendant's conduct," 1 liability can be established
based on finding that a defendant's conduct caused a foreseeable risk of
emotional injury to the normal plaintiff.3 2  In the end, liability in a
particular case is a policy question of the court's willingness to impose a
duty.

Courts have had no difficulty in recent years finding it foreseeable that
parents who witness negligently inflicted injuries to their children will suffer
severe mental anguish.0 3 It was at least as foreseeable that Susan Kerr
would experience emotional distress as a direct victim of Boyles' filming of
an intimate sexual act and the rumor and innuendo that resulted from allow-
ing others to view the videotape.

Nevertheless, the central problem for the supreme court was that Dan
Boyles' conduct was intentional under most definitions of that term.304 He
intended to have sexual intercourse with her that evening, he intended to
secretly film the episode, and he intended to show that videotape to the ten
persons who would later see it.305  Susan Kerr's emotional suffering was

297. Id. at 583-84 (Dennis, J., concurring).
298. The degree of foreseability would have been different, for example, if Kerr's parents had

brought the action for their emotional distress.
299. See Tang, supra note 53, at 310.
300. See Respondent's Motion for Rehearing, Boyles v. Kerr, 36 Tex. Sup. Ct. J. 874 (May 5,

1993) (No. D-0963).
301. Virginia E. Nolan & Edmund Ursin, Negligent Infliction of Emotional Distress: Coherence

Emerging from Chaos, 33 HASTINGS L.J. 583, 603 (1982).
302. Comment, Negligence and the Infliction of Emotional Harm: A Reappraisal of the Nervous

Shock Cases, 35 U. CH. L. REv. 512, 516 (1968).
303. See Nolan & Ursin, supra note 301, at 584 (stating that emotional distress is foreseeable

when a mother witnesses the negligently caused death of her child, regardless of whether the mother is
ever in danger).

304. See supra notes 230-232 and accompanying text.
305. See supra notes 3-8 and accompanying text. One could argue that Boyles did not intend

to cause the actual injury to Kerr, and therefore his actions did not rise to the level of intentional
conduct. Accordingly, Kerr's injuries would have been the result of negligent conduct. However, Texas
courts have held that intent is not limited solely to the consequences desired by an actor, but may include
those which the actor knows or should reasonably or substantially expect to result from the act. See
Twyman v. Twyman, 36 Tex. Sup. Ct. J. 827. 829-30 (May 5, 1993); Copelin v. Reed Tool Co., 689
S.W.2d 404, 407 (Tex. 1985); Bennight v. Western Auto Supply Co., 670 S.W.2d 373, 377 (Tex.
App.-Austin 1984, writ ref'd n.r.e.). A reasonable person should expect that the public showing of
surreptitiously filmed sexual relations would cause emotional distress to the unknowing partner, and
therefore such consequences are logical results of the intentional acts.
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the consequence of those intentional acts. Regardless of the sympathies one
has for Kerr's emotional injuries, she took the risk of proceeding under the
negligence theory in order to recover from Boyles' insurance coverage.3 °6

4. Were "The Interests of Justice" Served By Remanding
The Case for a New Trial?

The supreme court expressed concern that Kerr relied on the now
overruled holding of Garrard, which allowed an independent cause of action
for negligent infliction of emotional distress, thereby abandoning other
possible theories when the case went to the jury.307 As a result, the court
remanded the case to the trial court for a new trial. 308 The court relied on
Rule 180 of the Texas Rules of Appellate Procedure, which provides that
"the Supreme Court shall either affirm the judgment . . . or reverse and
render such judgment as the court of appeals should have rendered ... or
reverse the judgment and remand the cause to the trial court, if it shall
appear that the justice of the cause demands another trial." 309

Cases have been remanded for new trial for a multitude of reasons.
The supreme court has remanded for a new trial after determining that the
jury may have misunderstood the court's charge.310  The court also has
remanded to give the plaintiff an opportunity to show diligence in serving
a citation.3 1 When a respondent had proceeded under a mistake of law
in the presentation of his case, the court remanded "in the interest of
fairness and justice. ' 31 2  In a case bearing on the court's rationale in
Boyles v. Kerr, the court found remand to be the proper action when counsel
relied on what the court subsequently believed to be an erroneous theory of
law.31 3

In Boyles v. Kerr the plaintiff relied on the court's prior holding in
Garrard and decided to frame the case as one of negligent infliction of
emotional distress, believing they could then access the defendant's
insurance coverage for payment of a judgment. However, after seven years
of litigation, they were told to return to the trial court for a new trial

306. See supra note 279 and discussion therein, for an illustration of how these actions could
have become truly negligent rather than intentional.

307. Boyles v. Kerr, 36 Tex. Sup. Ct. J. 874, 882 (May 5, 1993).
308. Id. As recently as early 1992 even Justice Doggett, who dissented in Boyles, indicated that

it was not clear whether Texas recognized a separate tort of negligent infliction of emotional distress.
Weirich v. Weirich, 833 S.W.2d 942, 950 (Tex. 1992) (Doggett, J., concurring).

309. TEx. R. App. P. 180.
310. See C. & R. Transport v. Campbell, 406 S.W.2d 191, 195 (Tex. 1966).
311. Murray v. San Jacinto Agency, Inc., 800 S.W.2d 826, 830 (Tex. 1990).
312. City of San Antonio v. Pigeonhole Parking of Texas, Inc., 158 Tex. 318, 327, 311 S.W.2d

218, 223 (1958).
313. Hicks v. Matthews, 153 Tex. 177, 182-83, 266 S.W.2d 846, 849-50 (1954).
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because their reliance was misplaced.314 Kerr argued that ordering a
remand of the case to the trial court after seven years was fundamentally
unfair and burdensome and would cause increased mental anguish from
having to endure another trial on the merits. 3 5 However, the court did not
eliminate damages for negligent infliction of emotional distress as an
element of damages when attached to other torts: the court only eliminated
negligent infliction of emotional distress as an independent cause of
action.31 6 It appears that Kerr can now seek to prove that Boyles' actions
were an invasion of her privacy, a recognized cause of action, with the
emotional distress as a measure of the damages suffered. Kerr "rolled the
dice" with the court, hoping that they would recognize her claim of
negligent infliction of emotional distress and continue to acknowledge such
a claim as an independent cause of action. The court, however, refused to
allow her to characterize Boyles' actions as negligent rather than intention-
al.317 The court seemed to suspect there would be a negative reaction to
their reversal in this case.318 Appearing to desire to alleviate the impact
of the decision on Kerr, the court remanded the case for new trial so that the
plaintiff could proceed under established theories. Although the court was
accused of bias against women, in the dissenting opinion and in the
press, 319 had they been truly biased the court would have simply reversed
without affording Kerr an opportunity for retrial. 20

IV. CONCLUSION

-[T]he common law is not frozen or stagnant, but evolving, and it is
the duty of this court to recognize the evolution."-32' The challenge for
the court was deciding whether to allow negligence damages from inten-
tional conduct when the plaintiff abandoned the intentional conduct theories
at trial. The tort of negligent infliction of emotional distress has a long

314. Boyles v. Kerr, 36 Tex. Sup. Ct. J. 874, 882 (May 5, 1993). The court agreed that Garrard
governed the case. Id. at 875. The defendant argued that the Garrard holding was limited to its facts.
Id. Garrard was followed on at least two other occasions in which negligent infliction of emotional
distress was an issue. See Texas Dept. of Corrections v. Winters, 765 S.W.2d 531, 532 (Tex.
App.-Beaumont 1989, writ denied); City of Watauga v. Taylor, 752 S.W.2d 199, 204-05 (Tex.
App.-Ft. Worth 1988, no writ).

315. Respondent's Motion for Rehearing, Boyles v. Kerr, 36 Tex. Sup. Ct. J. 874 (May 5. 1993)
(No. D-0963).

316. 36 Tex. Sup. Ct. J. at 238 (Cook, J., concurring and dissenting).
317. 36 Tex. Sup. Ct. J. at 880.
318. See supra notes 214, 252, 267 and accompanying text.
319. See supra note 214 and accompanying text.
320. Kerr's attorneys have indicated that she will not seek a retrial of the law suit. "[W]e cannot

offer Susan Kerr... hope of recovery under any theory." Clay Robison, Court Again Denies Damages
for Secretly Videotaped Sex, Hous. CHRON., May 6, 1993, at A33.

321. El Chico Corp. v. Poole, 732 S.W.2d 306, 310 (Tex. 1987) (recognizing the duty of an
alcoholic beverage licensee not to serve alcoholic beverages to an intoxicated person).
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history in Texas, from its recognition as only a parasitic action, to what
seemed to be independent status, to the present status of again requiring an
accompanying independent tort to be actionable. Negligent infliction of
emotional distress is a very real problem, the result of one person negligent-
ly creating a circumstance that causes mental injury to another.

Offensive conduct such as demonstrated by Dan Boyles and his friends
must not be tolerated in a decent society. "[11f a party negligently creates
a situation, then it becomes his duty to do something about it to prevent
injury to others if it reasonably appears or should appear to him that others
in the exercise of their lawful rights may be injured thereby. ' 322  Dan
Boyles and his friends created the possibility of serious emotional injury by
videotaping Boyles' sexual intercourse with Susan Kerr, and they should be
held responsible. Instead of doing something to prevent this injury, such as
turning off the camera before the act was filmed, or destroying the recording
afterward, they permitted others to view the videotape.

However, all of these acts were intentional: they were entirely volition-
al, not a result of inadvertence or negligence. Even though society surely
finds Boyles' conduct reprehensible and vile, Susan Kerr's recovery was
denied not because the supreme court was unwilling to compensate Kerr for
her damage, but because of the trial tactics directed at accessing Boyles'
insurance coverage. Because Boyles' acts were intentional, the source for
payment of any judgment obtained on retrial may have been eliminated.
Plaintiffs are frequently awarded damages against defendants who are unable
to pay the judgment award because of lack of insurance coverage or
insolvency. Susan Kerr now finds herself in that group of plaintiffs because,
if she prevails on retrial, it is unlikely that she will be able to collect any
damage award from Dan Boyles.

Nevertheless, the supreme court went too far, reaching the correct result
for the wrong reasons. Granted, the supreme court was faced with the tough
decision of whether to allow a meritorious claim for damages, albeit not
within an accepted tort theory, or to deny recovery because the case did not
fit within a recognized cause of action. However, rather than overruling
Garrard, the court should have distinguished Boyles v. Kerr from prior cases
which allowed recovery. Unlike Sdnchez, the negligently inflicted emotional
distress in Boyles was not in a wrongful death action. Unlike Garrard, the
distress was not in the context of the mishandling of a corpse. Unlike Hill,
the distress did not present the physical impact of a miscarriage. This case
should have been decided without overruling Garrard and the significant,
and controversial, policy statement that results from that action.123  The

322. Buchanan v. Rose, 138 Tex. 390. 391, 159 S.W.2d 109, 110 (1942).
323. Justice Cook was correct in his statement that the majority did not need to go as far as it

did to reject Kerr's claim as not being one of negligence. 36 Tex. Sup. Ct. J. at 238 (Cook, J.,
concurring and dissenting). Likewise, Justice Gonzales was correct in his statement that the court needed
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court needed only to decide that Kerr sought to characterize an intentional
act as a negligent act for the sole purpose of finding a source for the
payment of a judgment, not because she truly believed that Boyles' actions
were indeed negligent.

by Richard A. Ginsburg

only to reject Kerr's argument that this was a case of negligent conduct when it clearly was one of
intentional conduct. 36 Tex. Sup. Ct. J. at 882 (Gonzales, J., concurring).
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