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INTRODUCTION

This Article surveys recent developments in admiralty and maritime law, covering case law, statutes, and regulations. In addressing
the Longshoremen's and Harbor Workers' Compensation Act
("LHWCA"),' the Article addresses both the workers' compensation
and third-party negligence provisions of the Act. This Article em-

1.

33 U.S.C. §§ 901-950 (1988).
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phasizes developments that have occurred during the past year.
II.

FORUM NoN CONVENIENS

A great amount of activity occurred in 1991 in both federal and
2
state courts dealing with forum non conveniens in maritime cases.
The doctrine of forum non conveniens attempts to avoid potential
injustices by providing guidelines to assure selection of an appropriately located forum in which a maritime claim might be heard. It is
well settled that the federal maritime defense of forum non conveniens
is part of the substantive maritime law and is thus constitutionally
supreme and preemptive of contrary state laws in maritime or Jones
Act3 cases brought in state fora. 4 However, some state courts, Louisiana in particular, have refused to recognize this principle. The Fifth
Circuit has gone so far as to note that "at some point, Louisiana
must bend to the federal courts' construction of federal law." 5
A.

Louisiana State Court Yields to Federal Doctrine of Forum
Non Conveniens

In Miller v. American Dredging Co.,6 a Louisiana state court
succumbed to the federal mandate set forth in Ikospentakis v. Thalassic Steamship Agency' and Exxon Corp. v. Chick Kam Choos and
held that federal forum non conveniens rules trump state law and
govern a Jones Act suit filed in state court. Thus, the open forum
rules of Louisiana were held not to apply to a maritime personal
injury case. 9
B.

Differences in "Judicial Cultures" Will Not Prevent Dismissal
on Forum Non Conveniens Grounds

The Fifth Circuit also reviewed its forum non conveniens rules
in Empresa Lineas Maritimas Argentineas, S.A. v. Schichau-

2. See generally James T. Brown & James T. Liston, Admiralty Law, Survey of Fifth
Circuit, 23 TEx. TECH L. REV. 44, 49-53 (1992) (discussing the new developments in forum
non conveniens).
3. 46 U.S.C. app. § 688 (1988).
4. See Ikospentakis v. Thalassic S.S. Agency, 915 F.2d 176, 177 (5th Cir. 1990).
5. Id. at 180 (quoting Exxon Corp. v. Chick Kam Choo, 817 F.2d 307, 308 (5th Cir.
1987), rev'd on other grounds, 486 U.S. 140 (1988)) (footnote omitted).
6. 580 So. 2d 1091 (La. App. 1991).
7. 913 F.2d 176 (5th Cir. 1990).
8. 817 F.2d 307 (5th Cir. 1987), rev'd on other grounds, 486 U.S. 140 (1988).
9. 580 So. 2d at 1093.
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Unterweser, A.G. 0 In Empresa, the district court judge dismissed an
Argentine time charterer's ("ELMA") products liability claim against
a Dutch manufacturer of the vessel's auxiliary engines. The Fifth
Circuit upheld the dismissal of the case to a Dutch court on forum
non conveniens grounds."
Despite the fact that the Fifth Circuit had on earlier occasions
found Dutch courts available and adequate for the resolution of
maritime disputes,' 2 ELMA argued that the Dutch forum was inadequate because the extent of litigation on the merits already completed
by ELMA in anticipation of trial in the United States made dismissal
unfair. 3 ELMA further argued that the Dutch forum was inadequate
because it had a different "judicial culture" than that of the United
States. ELMA went on to note that this would prejudice its ability
to present its case in the Netherlands, in part because depositions of
key witnesses, including the sole survivor of the sinking, were not
4
admissible in the Netherlands.
The Fifth Circuit reasoned that the defendant was amenable to
process in the Netherlands and that Dutch law permitted ELMA to
litigate against the defendant the type of claims that were the subject
matter of the dispute.' 5 The Fifth Circuit specifically noted that the
Dutch courts recognized the causes of action being asserted in the
United States. The court determined that absent unfairness, differences in the law of the alternate forum are not a substantial factor
to consider. The alternate forum is adequate if it does not deprive
the plaintiff of all remedies or result in unfair treatment. 6
With regard to ELMA'S "judicial culture" claim, the court
noted that purported differences in judicial culture are, in truth,
merely differences in substantive and procedural law. While the
alleged differences did affect ELMA's rights, they did not deprive
ELMA of redress for its alleged injury or cause unfairness. 7 Citing
Piper Aircraft Co. v. Reyno, 8 the Fifth Circuit also noted that while

10. 955 F.2d 368 (5th Cir. Mar. 1992).
11. Id. at 370.
12. See Belcher Co. of Ala. v. M/V MARATHA MARINER, 724 F.2d 1161, 1165-66
(5th Cir. 1984); Veba-Shemia A.G. v. M/V GETAFIX, 711 F.2d 1243, 1245 (5th Cir. 1983).
13. 955 F.2d at 372.
14. Id.
15. Id.
16. Id. (citing Piper Aircraft Co. v. Reyno, 454 U.S. 235, 254-55 (1981)).
17. Id.
18. 454 U.S. 235 (1981).
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district courts ordinarily should respect an American plaintiff's forum
choice, a foreign plaintiff's choice of an American forum merits less
deference. 19 Given that ELMA did not choose the United States
forum, but was rather hailed into the court by the American cargo
interests formerly in the case, the court held that ELMA was entitled
20
to the same deference owing to an American plaintiff.
III.

CARRIAGE OF GOODS BY SEA ACT

A. Waiver of $500-per-package Limitation of Liability Due to
Deviation from Shipper's Expectation of Under-deck Stowage
The Carriage of Goods by Sea Act ("COGSA") 2 1 allows a carrier
22
of cargo to limit its liability for damages to $500.00 per package.
In Constructores Tecnicos v. Sea-Land Service, Inc. ,23 the court
considered the circumstances under which a carrier can waive its
$500-per-package limitation of liability. Waiver can occur if deviation
from the specifications contained in the contract of carriage with the
shipper amounts to more than a "reasonable deviation. ' 24 It has
always been well settled that stowage of cargo on deck when a
shipper has expressly requested below-deck stowage constitutes deviation from the contract that, in turn, eliminates the protection of
the $500 package limitation set forth in section 1304(5).25
In Constructores Tecnicos, the bill of lading was silent as to
where the truck was to be stowed, and therefore was a "clean" bill
of lading. 26 The court determined that Ingersoll Milling & Machine

19. Id. at 375 (citing 454 U.S. at 255).
20. Id.
21. 46 U.S.C. app. §§ 1300-1315 (1988).
22. Id. § 1304.
23. 945 F.2d 841 (5th Cir. Oct. 1991).
24. 46 U.S.C. app. § 1304(4) (1988); see Calmaquip Eng'g West Hemisphere Corp. v.
West Coast Carriers, Ltd., 650 F.2d 633, 638 (5th Cir. 1981) (reasoning that material deviation
eliminates $500-per-package limitation and transforms carrier into insurer of full value of
shipper's goods.).

25. 46 U.S.C. app. § 1304(5) (1988); see 650 F.2d at 630; Encyclopedia Britannica, Inc.
v. S.S. Hong Kong Producer, 422 F.2d 7, 17 n.11 (2d Cir. 1969).
26. See 2A ERASTUS C. BENEDICT, BENEDICT ON ADMIRALTY § 97, at 9-12 (Alexander
Sann & Mitchell R. Katzman eds., 7th ed. 1981) ("A clean bill of lading ... does not
specifically provide for on-deck stowage.").
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Co. v. M/V BODENA, 27 recognizes a presumption that a clean bill
of lading implies shipment below deck. 28 In Ingersoll, the Second
Circuit cited a line of authority dating back to the late 19th Century
and described the legal effect of a clean bill of lading as: "[A] clean
bill of lading imports that the goods are to be safely and properly
stowed under deck."29 Absent an express agreement to the contrary
or a port custom permitting on-deck stowage, the shipper may
presume that a clean bill of lading will result in carriage of cargo
below deck. 30
The Constructores Tecnicos court found the factual findings at
trial indicated that the shipper never explicitly consented to on-deck
stowage and that port customs in New Orleans did not provide for
on-deck stowage of equipment under a clean bill of lading.3 Finding
the on-deck stowage to have been a deviation from the contract of
carriage, the court next looked at whether the deviation was reasonable. 3 2 If it was, the carrier would still enjoy its $500-per-package
limitation of liability. The Fifth Circuit held:
Because nothing in the record points to express or implied consent
by Contec (shipper) for on-deck stowage of its truck, we affirm
the district court's holding that the deviation from Contec's expectation of under-deck stowage was unreasonable. The COGSA
limitation of liability is not available to Sea-Land or San Miguel.33
B.

A Reasonable Deviation Does not Prevent CarrierFrom
Invoking One-Year Limitations under COGSA

In Bunge Edible Oil Corp. v. M/VS TORM RASK,3 4 the court
addressed the effect of unreasonable deviation on the one-year limitations period under COGSA.3 5 In Bunge Edible, the carrier discharged the cargo of palm oil in Rotterdam and reloaded it on
another ship. When the cargo arrived in Louisiana it was found to

27. 829 F.2d 293 (2d Cir. 1987), cert. denied, 484 U.S. 1042 (1988).
28. Constructores Tecnicos v. Sea-Land Serv., Inc., 945 F.2d 841, 845 (5th Cir. Oct.
1991) (discussing Ingersoll).
29. 829 F.2d at 304 (quoting The Deleware, 81 U.S. (14 Wall.) 579, 602 (1871)) (emphasis
in Ingersoll).
30. 945 F.2d at 845.
31. Id. at 845-46.
32. Id. at 849.
33. Id.
34. 949 F.2d 786 (5th Cir. Jan. 1992), cert. denied, 112 S. Ct. 2998 (1992).
35. See id. at 787.
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be damaged and useless. The shippers filed suit and the defendants
responded by asserting that the suit was time-barred under the oneyear limitation period of COGSA.3 6 The plaintiff attacked the limitations defense by stating that the unreasonable deviation, discharge
and transhipment in Rotterdam, abrogated the contract of carriage
and prohibited the defendant from asserting any defenses under
COGSA. The district court, and the Fifth Circuit, disagreed. The
Fifth Circuit specifically held that "unreasonable deviation does not
prevent a carrier from invoking the one-year limitations period under
COGSA."3
The plaintiff then sought to circumvent the one-year limitations
period by claiming that the defendant was not a "carrier" and as
such could not enjoy the defenses available under COGSA.38 The
court found that the defendant issued the bill of lading, chartered
the vessel in question, and was thus the carrier of the palm oil within
the terms of COGSA. Finding that the COGSA limitation period
was available to the defendant, the court cited section 1301(a) of
COGSA noting that "the term carrier includes . . .the charterer who
' 39
enters into a contract of carriage with a shipper.
IV.
A.

LIMITATION OF LIABILITY ACT

Stipulation That Does Not Concede a Value of Vessels and
Freight Held Sufficient to Lift Stay

In In re Two "R'" Drilling Co.,4° a man drowned while he was
working for Two "R" Drilling Company, the owners of a submerged
drilling barge and deck barge. His widow, children, and estate sued
the barges' owners in Louisiana state court. 4' The barges' owner filed
a limitation of liability action in federal court pursuant to section
183 of the Limitation of Liability Act. 42 In its complaint, the owner
alleged the total combined value of the barges with pending freight

36. Id.; see 46 U.S.C. app. § 1301 (1988).
37. 949 F.2d at 788.
38. Id.
39. Id. at 789 (quoting 46 U.S.C. app. § 1301(a) (1988)).
40. 943 F.2d 576 (5th Cir. Oct. 1991).
41. Id.at 577.
42. Id.; see 46 U.S.C. app. § 183 (1988).
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was $460,887.06." The owner also filed the proper bond to secure
payment of its liability, if any, up to that limit. The district court
granted limitation, and stayed any state court proceedings."
In an effort to break the limitations proceeding and return to
state court, the plaintiffs, now the claimants, offered a stipulation.
The stipulation did not agree to the stated value of the two barges,
but did stipulate that no judgment would be enforced in excess of
$460,887.06 without prior adjudication of the sufficiency of the
barges' value in the federal court. The stipulation also conceded that
the barges' owner was entitled to litigate all issues regarding the
limitation of liability, pursuant to provisions of the Limitation of
Liability Act, 45 in federal court.6 The claimants further promised
that they would not seek an adjudication of the limitation of liability
issues in state court and waived any claim of res judicata relevant
to the issue of limitation of liability based on any judgment that
might be rendered in the state action. To avert a claim by the barges'
owner that a co-defendant's indemnity claim would warrant the
limitation proceeding to be upheld, the claimants further stipulated
and agreed that if the barges' owner were held responsible for
attorneys' fees and costs assessed against it by a co-defendant seeking
indemnification, such a claim would have priority over the claim of
47
the claimants in the limitation proceeding.
Based on the foregoing stipulation, the district court lifted the
stay. The barges' owner appealed, claiming the stipulation was insufficient because it did not concede the value of the barges as set
forth in the owner's complaint." The owner's appeal to the Fifth
Circuit was denied. The court held that "[w]here the claimant concedes the admiralty court's exclusive jurisdiction to determine all
issues relating to the limitation of liability, the district court should
lift any stay against the state proceeding."49

43. 943 F.2d at 577.
44. Id.
45. 46 U.S.C. app. §§ 182-189 (1988).
46. 943 F.2d at 577.
47. Id. at 577-78.
48. Id. at 577.
49. Id. at 578 (citing Ex parte Green, 286 U.S. 437 (1932); Dammers & Vanderheide &
Scheepvaart Maats Christina B.V. v. Corona (In re Dammers & Vanderheide & Scheepvaart
Maats Christina B.V.), 836 F.2d 750 (2d Cir. 1988)).
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In closing, the Fifth Circuit commented that the parties had
agreed that the amount of the limitation must be resolved in federal
court, and that the federal court had retained jurisdiction in the
event that issue had to be resolved. Accordingly, the admiralty
jurisdiction of the federal court with regard to the limitation of
liability proceeding and the rights of the barges' owner therein were
fully protected .0
B.

The Lack of Navigable Waterway Precludes Use of Limitation
of Liability Act by Vessel Owner
Guillory v. Outboard Motor Corp.5" arose out of an incident
that occurred when the plaintiff was operating his bass boat on the
waters of Crooked Creek Reservoir in Louisiana. The operator of
the bass boat filed a complaint for exoneration from, or limitation
of, liability under the Limitation of Liability Act5 2 as a result of an
incident that occurred on the reservoir. The claimant argued that the
reservoir was not a navigable waterway and therefore there was no
federal admiralty jurisdiction over the complaint for exoneration
from, or limitation of, liability. The district court agreed and dismissed.3
The Fifth Circuit affirmed the dismissal noting that the Limitation of Liability Act does not independently confer jurisdiction on
federal courts.5 4 Jurisdiction must arise from the admiralty jurisdiction defined in Article III, Section 2 of the United States Constitution,
and Title 28, Appendix, Section 1333(1) of the United States Code."
The court concluded that "[s]uits lacking any relationship to either
navigable waters or traditional maritime activity are without admiralty
jurisdiction. ' ' 56
C.

Vessel Owner Cannot Limit Liability for Maintenance and
Cure Obligations
In Brister v. A. W.L, Inc.,"' an injured seaman sued a vessel
owner for negligence, unseaworthiness, and maintenance and cure.
50. Id.
51. 956 F.2d 114 (5th Cir. Apr. 1992).
52. 46 U.S.C. app. §§ 181-196 (1988).
53. 956 F.2d at 115.
54. Id.
55. Id.
56. Id. (citing Three Buoys Houseboat Vacations USA, Ltd. v. Morts, 921 F.2d 775, 777
(8th Cir. 1990), cert. denied, 112 S. Ct. 272 (1991)).
57. 946 F.2d 350 (5th Cir. Oct. 1991).
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The district court entered judgment on the jury's verdict of no
negligence. However, because the vessel was found to be unseaworthy
by the jury, the district court allowed the owner to limit its liability
to the value of the vessel.58 Because a seaman's right to maintenance
and cure is implied in the employment contract between the seaman
and shipowner,5 9 a shipowner cannot limit its liability for maintenance
and cure. Rather, a shipowner may only limit its liability in response
to a finding of negligence or unseaworthiness. 6°
The Brister court also discussed the issues of privity and knowledge in regard to limitation of liability. When an injured seaman
establishes that negligence or unseaworthiness caused his injuries, the
burden shifts to the vessel owner to establish that it lacked privity
61
or knowledge of the dangerous condition that caused the injury.
The owner's requisite knowledge need only be constructive; actual
knowledge is not required. Constructive knowledge is present if the
unseaworthy condition or negligence could have been discovered
through the exercise of reasonable diligence. 62 The corporate owners,
therefore, must overcome a presumption not only that its officers
and managers had actual knowledge, but also that they should have
known of the unseaworthy or negligent condition that caused the
injury.

63

V.

A.

SUPPLEMENTAL RULES FOR CERTAIN ADMIRALTY
64
AND MARITIME CLMMS

Inaccurate Factual Information in Complaint is Not Valid
Basis for Rescinding Arrest Warrant Issued Under Rule E

In United States v. PROPLAST 11,65 a district court rescinded
an earlier order that had authorized the issuance of a warrant for
the seizure of certain described property under Supplemental Admiralty and Maritime Claims Rule E. 66 The party who requested the

58.
59.
60.
61.
62.
63.
64.
65.
66.

Id.at 353-54.
Aguilar v. Standard Oil Co. of N.J., 318 U.S. 724, 730 (1943).
946 F.2d at 361.
Id. at 355.
Id. at 356.
Id.(citing In re Patton-Tully Transp. Co., 797 F.2d 206, 211 (5th Cir. 1986)).
FED. R. Civ. P. supp. rules A-F.
946 F.2d 422 (5th Cir. Nov. 1991).
Id.at 422-23; see FED. R. Civ. P. supp. rule E.
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seizure be vacated argued that te seizure was based on inaccurate
factual information. The district court agreed, and stayed the seizure.
The Fifth Circuit stayed the district court's order rescinding the
seizure, holding that the claims to the disputed goods could not be
summarily resolved by the district court through a process of weighing
conflicting pleadings or affidavits at a preliminary stage of the
proceeding. Likewise, the seizure could not be vacated after a process
of evaluating the relative equities of the contending parties created
67
by the seizure procedure.
The court held that when a complaint complies on its face with
the provisions of the admiralty rules, the party seeking seizure is
entitled to secure a warrant and maintain seizure of the property
until the court considers the matter on the merits. 68 The court once
again noted that to balance the owner of the seized property's
constitutional right to due process during the post-deprivation process, a hearing on the merits should be scheduled at the earliest
practicable date considering the court's emergency calendar and the
ability of the parties to prepare and present the controversy to the
court

B.

.69

Choice of Law Provision in Ship Repair Contract Can Affect
Creditor's Right to Proceed With Rule C Arrest

In Sembawang Shipyard, Ltd. v. Charger, Inc. ,70 a Singapore
ship repairer arrested a Liberian vessel while it was docked in New
Orleans. The Fifth Circuit held that the plaintiff improperly arrested
the vessel under Supplemental Rule C. 71 The plaintiff, however, could
have attached the vessel under Supplemental Rule B.7 2 Because the
defendant could not show that it was prejudiced by the mistake, the
73
court considered the Rule C arrest to be a Rule B attachment.
Finding that the parties to the ship repair contract pledged to
be governed by the law of Singapore, the court relied on the choice
74
of law clause to determine whether a maritime lien was created.

67.
68.
69.
70.
71.
72.
73.
74.

946
Id.
Id.
955
Id.
955
955
Id.

F.2d at 423.
(citing Caine v. Hardy, 943 F.2d 1406 (5th Cir. Sept. 1991) (en banc)).
F.2d 983 (5th Cir. Mar. 1992).
at 984; see FED. R. Crv. P. supp. rule C.
F.2d at 989; see FED. R. Civ. P. supp. rule B.
F.2d at 989.
at 985-86.
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The court recognized that Singaporean law is identical to English
law. English in rem jurisdiction and maritime lien law, and by
extension those of Singapore, differ greatly from those of the United
States. 75 In reviewing Singaporean law, the court concluded that
Singapore would not recognize a maritime lien in the case at bar.
Because the maritime lien was not created by the contract, the
plaintiff could not properly invoke Supplemental Rule C.76
However, the court allowed the action to proceed as an attachment under Supplemental Rule B. Recognizing that arrest and attachment are not identical, the court cautioned that they should not
be confused. 77 Rule B is adjunct to an in personam claim. When a
defendant cannot be found within the district, a plaintiff may attach
the defendant's goods and chattels pursuant to Supplemental Rule
B. In contrast, Supplemental Rule C is a true in rem proceeding; the
78
claim is asserted against the vessel herself.
The court recognized that a plaintiff has long been required to
hold a maritime lien in order to proceed against a vessel in rem
under Rule C.7 9 The court noted that additionally, a plaintiff may
proceed under Rule C when a United States statute provides for a
maritime action in rem or a proceeding analogous thereto.80 The
court then reviewed applicable United States statutes and found that
they did not create an in rem action against the vessel."'
Counsel for vessel owners or ship repairers would be well advised
to review the choice of law provision in their client's ship repair
contracts. These clauses could have a substantial effect on their
clients' ability to enforce the agreement in a subsequent judicial
proceeding.
Rule B Attachment - Claims for Wrongful
Seizure and Trespass
In Marasto Compania Naviera, S.A. v. Canadian Maritime
Carriers, Ltd.,82 a judgment creditor seized a shipment of corn,
C.

75.
76.
77.
64 (5th
78.
79.
C(l)(a).
80.
81.
82.

See id.at 988.
See id.
Id. at 986 (citing Belcher Co. v. M/V MARATHA MARINER, 724 F.2d 1161, 1163Cir. 1984)).
Id. at 987.
Id. (citing THE RESOLUTE, 168 U.S. 437 (1897)); see FED. R. CIV. P. supp. rule
955 F.2d at 987 (citing FED. R. Crv. P. supp. rule C(l)(b)).
Id.
959 F.2d 49 (5th Cir. Apr. 1992).
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allegedly belonging to the judgment debtor, that had been loaded on
a vessel that had been time-chartered by a third party, Canadian
Maritime. The defendant counterclaimed for wrongful seizure and
trespass. Because the seizure occurred in the hull of a vessel located
on navigable waters, the court found admiralty jurisdiction existed,
thus warranting application of the general maritime law. 83 Under the
general maritime law of seizures, damages for wrongful seizure may
be awarded only on a showing of "bad faith, malice, or gross
negligence.'"'
The court further recognized that "advice of competent counsel,
honestly sought and acted upon in good faith is alone a complete
defense to an action for malicious prosecution. 81 5 The Fifth Circuit
found that the party seeking seizure acted on such advice. Because
the plaintiff acted in good faith and did not exhibit a wanton
disregard for the defendant's rights, the defendant was not entitled
to damages for wrongful seizure.86
With regard to the time charterer's claim for trespass, the court
found that "no rule of trespass exists in the maritime law." 87 However, the Fifth Circuit noted that a federal court may borrow from
a variety of sources to establish common-law admiralty rules to
govern maritime liability where deemed appropriate. 88 In the absence
of federal case law evidencing an admiralty rule of trespass, the court
decided that it was more appropriate to apply general common law
89
rather than state law.
Applying that rationale, the Fifth Circuit held that the general
common law, in particular the Restatement Second of Torts, should
determine the law of maritime trespass. According to the court, such
an application would promote uniformity of the general maritime
law. 90 Under the Restatement, one is liable for trespass if he intentionally enters land in possession of another, or causes a thing or

83. Id. at 51.
84. Id. at 53 (quoting Frontera Fruit Co. v. Dowling, 91 F.2d 293, 297 (5th Cir. 1937)).
85. Id.
86. Id.
87. Id.
88. Id. (citing Conner v. Aerovox, Inc., 730 F.2d 835 (1st Cir. 1984), cert. denied, 470
U.S. 1050 (1985)).
89. Id. (citing Nissan Motor Corp. v. Maryland Shipbuilding, 544 F. Supp. 1104, 1111
(D. Md. 1982), aff'd, 742 F.2d 1449 (4th Cir. 1984)).
90. Id.
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third person to do so. 9' In Marasto, this was clearly done by the
seizing party. However, the Restatement also contains a privilege for
entry pursuant to a court order. 92 The Fifth Circuit therefore found
that the time charterer's claim of trespass failed because the seizure
was conducted pursuant to a court order and executed by the United
93
States Marshall.
Nevertheless, the time charterer did receive some compensation.
The court recognized that the charterer had the misfortune of having
its vessel forced to store and safeguard the seized cargo for approximately ten days. This put the time charterer in exactly the same
position as a warehouse or grain elevator that stores seized property
and is forced to hold that property under court order. 94 Finding
storage expenses for property under seizure to be specifically provided
for under Title 28, Section 921(a)(1)(E) of the United States Code,
the court allowed such fees to be collected and taxed as costs of
court. It was undisputed that the time charterer had incurred a total
of $123,360.25 in storing the cargo for the ten days it was under
seizure. 95 The court concluded by noting that it would be patently
unfair to expect the time charterer, a innocent third party in the
dispute, to absorb the detention costs.9
D. Private Vessel Under Charter to U.S. Government is
Considered a Public Vessel For Purposes of the Public Vessel Act
and Suits in Admiralty Act97
The Public Vessels Act ("PVA") 98 waives the United States'
sovereign immunity in suits "for damages caused by a public vessel

RESTATEMENT (SECOND) OF TORTS § 158 (1965).
92. Id. § 210.
93. 959 F.2d at 53.
94. See id.
95. This total expense was comprised of charter hire, bunkers, pilotage to and from the
load berth, anchorage, launch service while at anchorage, and agency fees while detained.
Query whether a vessel owner could make a claim for loss of business should itmiss its next
charter due to being detained by the U.S. Marshal. In this respect, a vessel is certainly not
like a warehouse. However, the facts of this case did not require the court to review this
issue. See id.
96. Id.
97. Favorite v. Marine Personnel & Provisioning, Inc., 955 F.2d 382 (5th Cir. Mar. 1992).
Favorite involved a suit brought by a seaman employed aboard a privately owned vessel
chartered to the United States. In evaluating the plaintiff's personal injury claims, the court
considered two questions: (1)whether the two contracts between the United States and Favorite's

91.
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of the United States." 99 Section 2 of the PVA' °° incorporates by
reference the Suits in Admiralty Act ("SAA"). 1° 1 The SAA provides
that suits against the United States under the Act must be brought
within two years after the cause of action arises. 10 2 In Favorite v.
Marine Personnel & Provisioning, Inc.,1°3 the plaintiff brought his
suit after the two-year statute of limitations in the SAA had expired.
The plaintiff was within the three-year limitation for maritime personal injury actions in general. 1° 4
The court began its analysis by determining whether the USNS
SEALIFT CARIBBEAN was a public vessel. The court found that
the privately owned vessel was under exclusive bareboat charter to
the U.S. government and thus could be considered a public vessel. 0
The court found that the term "public vessel" in the PVA includes
a vessel under bareboat charter to the United States and used solely
in public service." °6
The court next reviewed the two contracts involved with the
vessel's operation. The first contract was a bareboat charter between
the vessel owner and the United States. The court recognized the
longstanding rule that a bareboat charter makes the charterer the
owner pro hac vice. 07 The question thus was whether the second
contract changed the character of the bareboat charter. The second
contract was an agreement whereby a private company provided a
crew and operated the vessel on the government's behalf.
The court found that the personnel were hired and the vessel
was operated pursuant to the U.S. Navy's orders. Finding that the
vessel's true owner did not retain exclusive control of the vessel, the
court concluded that the U.S. government continued to be the
bareboat charterer even after it contracted with Marine Transport

employer rendered the vessel a public vessel; and (2) whether these same contracts rendered
the plaintiff's employer an agent of the United States. Id. at 385.
98. 46 U.S.C. app. §§ 781-790 (1988).

99.
100.

Id. § 781.
Id. § 782.

101.
102.
103.

Id. §§ 741-752.
Id. § 745.
955 F.2d 382, 384 (5th Cir. Mar. 1992).

104. Id.
105. Id. at 385 (citing Santos v. RCA Serv. Co., 603 F. Supp. 943, 946 (E.D. La. 1985)).
106. Id. at 386 (citing Cruz v. Marine Transp. Lines, Inc., 634 F. Supp. 107, 109 (D.N.J.),
aff'd, 806 F.2d 252 (3d Cir. 1986), cert. denied, 481 U.S. 1048 (1987)).
107. Id.
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Lines for the operation and manning of the vessel. 08 Therefore, the
USNS SEALIFT CARIBBEAN was indeed a public vessel. 1°9
Having established the USNS SEALIFT CARIBBEAN's status
as a public vessel, the next question was whether under the SAA,
Marine Transport Lines was an agent of the United States. This was
a critical issue in that Marine Transport Lines could enjoy the
protection of the SAA's exclusivity clause" 0 only if deemed so. The
court agreed with the Third Circuit that as the contractor/operator
of a bareboat charter of the United States, Marine Transport Lines
was indeed the agent of the government."' The court went so far as
to note that "as a matter of legal definition 'agent' of the United
States is an appropriate characterization of a contract operator of a
2
public vessel" such as Marine Transport Lines."
The plaintiff made a last attempt to avoid dismissal by arguing
that the court should equitably toll the SAA's two-year statute of
limitations." 3 The plaintiff argued that he waited to bring his suit
only because he believed he could sue Marine Transport Lines, his
private employer, under the three-year statute of limitations in the
Jones Act." 4 The Fifth Circuit reasoned that in general a court may
toll the SAA's limitations period if doing so would not defeat the
statute's legislative purpose, which is to encourage parties with claims
against the government to present their claims promptly and diligently." 5 Favorite did not file his suit against Marine Transport
Lines, or anyone else, until after the two-year statute of limitations
had run. Based on that fact, the Fifth Circuit reasoned that they
would be ignoring the statutory purpose of encouraging prompt
presentation of claims if they tolled the statute of limitations. Furthermore, the plaintiff had failed to show that tolling in this case
would not defeat the statute's purpose.
With regard to showing injustice, the court ruled that the plaintiff did not present evidence of the type of injustice warranting

108. Id. at 387.
109. See id. at 388.
110. 46 U.S.C. app. § 745 (1988).
1II.
955 F.2d at 388 (citing In re United States (U.S.N.S. MISSION SAN FRANCISCO),
367 F.2d 505, 511 (3d Cir. 1966), cert. denied, 386 U.S. 932 (1967)).
112. Id. (quoting 367 F.2d at 509).
113. Id. at 388-89; see 46 U.S.C. app. § 745 (1988).
114. 955 F.2d at 389; see 46 U.S.C. app. § 688 (1988).
115. 955 F.2d at 389 (citing McCormick v. United States, 680 F.2d 345, 351 (5th Cir.
1982)).
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application of the equitable tolling doctrine. As examples of the
requisite injustice, the court cited Wilson v. Zapata Off-shore Co.,"

6

which found injustice where the claimant's filing was timely but
defective, or where a claimant is induced or tricked by an adversary's
misconduct into allowing the filing deadline to pass. The Favorite
court also found that the fact that Favorite's employer paid his
maintenance and cure, so as to suggest its liability, is not at all the
sort of employer conduct that justifies an extension of the limitations
period."

7

Furthermore, a letter from the plaintiff's attorney identified the
vessel as the "U.S.N.S. SEALIFT CARIBBEAN." Apparently, pursuant to the contract, the title "U.S. NAVAL SHIP" was painted
on the vessel. Accordingly, the court reasoned that Favorite knew,
or should have known, through the exercise of due diligence over a
two-year period of time, that the government controlled the vessel." 8
VI.

LIABILITY OF RIG AND PLATFORM OWNERS FOR INJURIES
TO CONTRACTOR EMPLOYEES

The past year saw a fair amount of activity regarding the law
of platform and lease owner liability developed in Wallace v. Oceaneering International.1"9 In Wallace, the Fifth Circuit held that a
principal is not liable for the torts of an independent contractor
unless the principal exercises operational control over the contractor's
work or expressly or impliedly authorizes the independent contractor's
20
actions that result in the employee's injury.
In Robertson v. Arco Oil & Gas Co., 2 ' Arco, as the platform
owner, hired Helmerich & Paine International Drilling Company
("Helmerich") to place a workover rig on Arco's platform and
provide all personnel necessary to operate it. During the course of
the work, bundles of drilling pipe that Helmerich personnel previously

116. 939 F.2d 260, 267 (5th Cir. Aug. 1991).
117. 955 F.2d at 389 (citing Glus v. Brooklyn Eastern Dist. Terminal, 359 U.S. 231 (1959)).
118. Id.
119. 727 F.2d 427 (5th Cir. 1984). See generally Edward J. Murphy, James T. Brown &
James T. Liston, Admiralty Law, Survey of Fifth Circuit, 22 TEx. TECH L. REV. 365, 388-90
(1991) (discussing Wallace as applied in Landry v. Huthnance Drilling Co., 889 F.2d 1469 (5th
Cir. 1989) and Zepherin v. Conoco Oil Co., 884 F.2d 212 (5th Cir. 1989) to limit a platform
or rig owner's liability to a contractor's employee)).
120. 727 F.2d at 437.
121. 948 F.2d 132 (5th Cir. Nov. 1991).
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stowed on deck carried away, injuring the plaintiff, who was a
22
roustabout employed by Helmerich.
The plaintiff, joined by his wife and child, brought a negligence
action against Arco alleging operational control by Arco over Helmerich's activities. The record in Robertson established that Arco
exercised no control over any of Helmerich's operations, either on
the particular occasion giving rise to the plaintiff's injury, or any
other. 23 The contract between Arco and Helmerich established Helmerich as "an independent contractor with authority of control and
direct performance of the details of the work."' 2 4 Helmerich also
contractually agreed that it had "primary responsibility for the safety
of all its operations [and] shall take all measures necessary or proper
to protect the personnel and facilities."'' 25 Helmerich further agreed
to inspect the materials and appliances furnished by Arco to ensure
that they were in good working order.
Citing Zepherin v. Conoco Oil Co.,126 the Robertson court
granted summary judgment in favor of Arco. 27 The Zepherin court
held that a platform owner who hires an independent contractor to
supply personnel and carry out actual drilling, and subsequently
neither possesses nor exercises actual control over the contractors,
has no duty to remedy hazards created by the independent contractor. '2
In Friou v. Phillips Petroleum Co., 129 the employee of an independent contractor brought a negligence action against the owner of
an offshore platform for injuries he received while working on the
platform. The plaintiff's employer, Gulf/Inland Contractors ("GIC"),
was hired by the platform owner, Phillips Petroleum ("Phillips"),
to conduct work on Phillips' offshore platform.' 30 The trial court
granted summary judgment on the plaintiff's negligence and strict
liability theories founded upon articles 2317 and 2322 of the Louisiana
Civil Code.' 3 ' Article 2317 of the Louisiana Civil Code states: "[W]e

122.
123.
124.
125.
126.
127.
128.
129.
130.
131.

Id. at 132-33.
Id. at 133.
Id.
Id.
884 F.2d 212 (5th Cir. 1989).
948 F.2d at 133.
884 F.2d at 213.
948 F.2d 972 (5th Cir. Dec. 1991).
Id. at 973.
LA. CiV. CODE ANN. art. 2317, 2322 (West 1979).
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are responsible, not only for the damage occasioned by our own
acts, but for that which is caused by the act of persons for whom
we are answerable, or of the things we have in our custody.' '1 32
In Frisco, the plaintiff had been injured while using vice grips
that had a bent handle. The plaintiff alleged that this "defect"
necessitated the use of the cheater bar, which, when used by the
plaintiff, slipped off the bent handle, causing him to fall. Reviewing
the Louisiana Civil Code, the court found that the plaintiffs had
failed to make out the necessary elements of a claim under article
2317. The Fifth Circuit found that "custody" or "Garde" for the
purposes of article 2317, means simply control and supervision. 133
Apparently the analysis of the control and supervision required under
article 2317 is virtually identical to that required under the general
maritime law pursuant to Wallace and its progeny. The court concluded that the plaintiff did not prove Phillips had "operational
control" and thus could not prevail on the article 2317 claim.
3 4
Consequently, summary judgment was affirmed.
The court next reviewed the plaintiff's negligence claims under
Articles 2315 and 2316.111 The court found that the necessary elements
under those articles were fault, causation, and damage.3 6 The court
then reviewed the contract between Phillips and GIC and noted that
as long as the service agreement was in effect, Phillips had validly
transferred to GIC at least some of its legal duties under articles
2315 and 2316.137 The agreement provided that GIC would provide
all labor, skill, equipment, machinery, and supplies necessary for
performance. Furthermore, the contract specifically stated that GIC
would be an independent contractor and that it would "be solely
responsible for the work safety and industrial hygiene of its employees, including responsibility to inspect equipment." 3 8 The court found
that under this contract, assuming it fully applied to the project,
39
Phillips would be entitled to summary judgment.

132. Id. at art. 2317.
133. 948 F.2d at 975 (citing Boutwell v. Chevron U.S.A., Inc., 864 F.2d 406, 409 (5th
Cir. 1989)).
134. Id.
135. LA. CIV. CODE ANN. art. 2315, 2316 (West 1979).
136. 948 F.2d at 975 (citing Seals v. Morris, 410 So. 2d 715, 718 (La. 1982)).
137. Id.
138. Id.
139. Id.
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The court appears to be sanctioning a method by which one
party to an agreement can contract away its legal duties owed to an
innocent third party not privy to the contract. Query whether this
can be viewed as an end run around the Louisiana Anti-Indemnity
Statute.,4o
The court concluded by noting that under the agreement, Phillips
had no obligation to furnish tools. However, there was some evidence
that it may have furnished the tool involved in the injury and thus
modified the work contract by its conduct. Consequently, Phillips
may have assumed a duty after signing the agreement. Therefore,
4
the case was remanded to resolve this question of fact.' '
In Ellison v. Conoco, Inc. ,142 the employee of a subcontractor
was injured in an offshore oilfield accident involving a turbine engine
operated by his employer. As a result, the employee sued the owner
of the offshore platform. The employee argued that the platform
owner had a duty to halt production or to reduce noise levels on its
platform. The district court found no legal precedent or regulation
requiring a platform owner to shut down in such situations, and held
that Conoco owed no such duty to the employee.' 43 On appeal, the
Fifth Circuit held that the employee's injury was simply not, from
Conoco's standpoint, the foreseeable result of the continued use of
the turbine engine on the platform. Therefore, Conoco was under
no duty at the time of the employee's accident to discontinue the
engine's operations. The Fifth Circuit upheld the district court's
j.n.o.v. in favor of Conoco.1'"
The employee next argued that j.n.o.v. was improperly granted
because Conoco exercised custody and control over the equipment
on the platform. In response, Conoco cited the contract between the
contractor and itself that contained several clauses clearly providing
that the contractor was an independent contractor and was to procure
insurance and assume full responsibility for loss or damage to its
45
machinery, equipment, or other property.'
The court found that as an employer, Conoco had no duty to
ensure that an independent contractor performed its operations in a

140.
141.
142.
143.
144.
145.

See LA. REV. STAT. ANN. § 9:2780 (West 1991).
948 F.2d at 976.
950 F.2d 1196 (5th Cir. Jan. 1992).
Id.at 1205.
Id. at 1206.
See id. at 1206-07.
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safe manner.146 The court did note that an employer who retains
control over the "operative details" of the independent contractor's
work does have a duty to discover or remedy hazards created by the
contractor. 147 The Fifth Circuit reviewed the facts of the case and
found them similar to the situation it faced in Wallace v. Oceaneering
International.'48
The Fifth Circuit concluded that the Conoco representative onboard the platform had no actual control over the contractor's work,
but merely had the right to inspect its progress. The Conoco representative, likewise, had no control over the operation or procedure
in which the plaintiff was injured. 49 The Fifth Circuit upheld summary judgment in favor of Conoco noting that, as in Wallace, the
evidence clearly demonstrated that Conoco did not exercise the degree
or type of control necessary to hold it responsible for the plaintiff's
tragic encounter with the defective equipment. 50
In Duplantis v. Shell Offshore, Inc.,' s' the court once again
reviewed the requirements for platform owner liability in instances
involving injuries to employees of independent contractors. In this
case, the contractor's employee slipped on some grease and injured
himself on a rig situated atop a platform owned by Shell. The
contractor owned the rig and employed the plaintiff. 5 2 The court
affirmed summary judgment noting the plaintiff's failure to show
that the platform owner was negligent and that the platform owner
maintained operational control over the drilling contractor's operation ."
In its analysis, the court noted that under Louisiana law, unless
the activity in which the injury occurred was ultra hazardous: "[A]
principal is not liable for the torts of an independent contractor
unless the principal exercises operational control over or expressly or
impliedly authorizes the independent contractor's actions."'15 4 In re146. Id.at 1207 (citing McCormack v. Noble Drilling Corp., 608 F.2d 169, 174-75 n.9
(5th Cir. 1979)).
147. Id. (citing Hawkins v. Evans Cooperage Co., 766 F.2d 904, 906 (5th Cir. 1985)
(applying Louisiana law)).
148. 727 F.2d 427, 437 n.7 (5th Cir. 1984).
149. 950 F.2d at 1207.
150. Id.
151. 948 F.2d 187 (5th Cir. Dec. 1991).
152. Id. at 189.
153. Id. at 193-94.
154. Id.at 192 (quoting Landry v. Huthnance Drilling Co., 889 F.2d 1469, 1471 (5th Cir.
1989)).
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viewing the situation then at bar, the court noted that "the relationship between the principal and the independent contractor is in large
measure determined by the terms of the contract itself.""'
Reviewing the Master Drilling Agreement between Shell and its
contractor, the court noted that the agreement specified the plaintiff's
employer was an independent contractor and that no one employed
by the contractor would be deemed for any purpose an employee of
Shell. Shell likewise was to have no directional control over the
contractor or its employees except in regard to the results to be
obtained. The work to be performed under the contract was required
to meet the approval of Shell and be subject to Shell's general right
of inspection or satisfactory completion. 5 6 Although Shell did take
an active interest in the safety of the employees of the independent
contractor, the court affirmed summary judgment noting that condition, in and of itself, did not constitute direct operational control.",
In Duplantis, as well as the other cases discussed, the court
relied heavily on the language of the drilling contract to arrive at its
decision. Thus, a platform or lease owner that hires an independent
contractor to perform drilling operations should attempt to have
language in the drilling contract similar to that found in Duplantis.
It appears that in almost every Wallace-type case, although the court
will look at the specific facts, it will also review the contract and
give deference to it. Counsel representing platform or lease owners
would be well advised to recommend to their clients that the drilling
or workover agreements they enter contain the requisite Wallace
language.
VII.
A.

RECOVERABLE DAMAGES IN MARITIME PERSONAL INJURY LAW

Punitive Damage Claims May Be Prohibited by the Jones Act
and Federal Maritime Law

In Miles v. Apex Marine Corp.,'" the Supreme Court limited
the available damages in wrongful death claims brought under general
maritime law to pecuniary damages only. The Supreme Court rec-

155.
156.
157.
158.

Id. at 193 (quoting Ham v. Pennzoil Co., 869 F.2d 840, 842 (5th Cir. 1989)).
Id. (citing Article XVI of the Master Drilling Agreement).
Id.
111 S. Ct. 317 (1990).
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ognized that the Jones Act"19 and the Death on the High Seas Act

("DOHSA")' 6° are limited to pecuniary damages. The court found
that the general maritime law should be similarly restricted.' 6' In
support of this proposition, the court stated that "[iut would be
inconsistent with our place in the constitutional scheme were we to
sanction more expansive remedies in a judicially-created cause of
action in which liability is without fault [(general maritime law

unseaworthiness claim)] than Congress has allowed in cases of death
resulting from negligence [(Jones Act)]." 162
Miles had an immense effect on the general maritime law from
both the plaintiff and defense perspective. The opinion limited the
damages recoverable to those permitted by the Jones Act. Thus, the
elimination of loss of society as a recoverable item of damages not
only reduced a defendant's potential exposure but arguably created
a degree of uniformity, at least with respect to the items of damages
recoverable by seamen. Following is a brief discussion of various
cases interpreting Miles and applying it to issues other than those
present in the actual Miles facts. In particular, recovery of punitive
damages will be discussed.
Although Miles was a wrongful death case, the Fifth Circuit, in
Michel v. Total Transportation, Inc. ,13 extended its Miles holding to
include non-death personal injury actions.' The Miles decision was
also followed by the Eastern District of Beaumont in Halton v. Lykes
Brothers Steamship Co. 165 Halton involved a claim for Jones Act
negligence and general maritime unseaworthiness. Recognizing that
punitive damages are a nonpecuniary element of damages, the court

159. 46 U.S.C. app. § 688 (1988).
160. 46 U.S.C. app. §§ 761-767 (1988).
161. 111 S. Ct. at 325-26 ("This explicit limitation forecloses recovery for non-pecuniary
loss . . . in a general maritime action."); see also Robert A. Chaffin, A Practitioner'sGuide
to Recovering Punitive Damages in Maritime Cases, in STATE BAR OF TEXAS PROF. DEV.
PROGRAM, ADMIRALTY-MARITIME SEMINAR K, K-1 (1991) ("It has been repeatedly held that
punitive damages are not available under either the Jones Act [,] DOHSA . .. [or] FELA,
which has been repeatedly interpreted as not allowing punitive damages even though not
explicitly barred by the wording of the statute." (emphasis added)).
162. 111 S. Ct. at 326. See generally Brown & Liston, supra note 2, at 45-49 (discussing
the Miles decision).
163. 957 F.2d 186 (5th Cir. Apr. 1992), cert. denied, 113 S. Ct. 179 (1992).
164. Id. at 191.
165. 771 F. Supp. 179 (E.D. Tex. 1991).
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found that punitive damages were not recoverable under the Jones
Act, DOHSA, or the general maritime law.' 66
In Donaghey v. Ocean Drilling & Exploration Co.,

67

the court

followed Miles and dismissed a seaman's claim for punitive damages
under the Jones Act and general maritime law. Seaman Donaghey
sued his employer under the Jones Act and general maritime law for
injuries he allegedly sustained aboard a vessel. He also made a claim
for punitive damages against the defendants. 68 The defendants filed
a motion to dismiss the punitive damages claim. In granting the
motion, the court first noted that only pecuniary damages are available under the Jones Act and that punitive damages, being nonpecuniary, are not available to Jones Act claimants. 69 Judge Livaudais then followed the Supreme Court's dictate in Miles and found
that punitive damages are similarly unavailable under the general
maritime law because such damages are nonpecuniary. 7 0
The Donaghey court cited the recent decision In Re Mardoc
Asbestos Case,'7 ' in which that court recognized that punitive damages cannot be recovered under the Jones Act and construed Miles
to further hold such damages unavailable under the general maritime
law.' 72 The Mardoc court reasoned that seaworthiness is a species of
liability without fault for which a shipowner is strictly liable. Therefore, a defendant's state of mind in allowing such conditions to exist
is irrelevant. 17 Because punitive damages have historically been

166. Id. at 181.
167. No. 90-0163,
168. Id. at *1.
169. Id. at *2.
170. Id. at *5-*6.
171. 768 F. Supp.
172. Id. at 598-99.
If there were any
maritime law], it

1991 U.S. Dist. LEXIS 7734 (E.D. La. June 4, 1991).

595 (E.D. Mich. 1991).
The court stated:
doubt as to the availability of punitive damages [under the general
has been put to rest by [Miles v. Apex Marine Corp.]

Applying [the Miles] rule to the instant action, it seems clear that the court must
restrict any damages plaintiff might recover to those which would be compensative
of "pecuniary loss," as this is the limit on recovery under the Jones Act and
DOHSA. Because punitive damages serve to punish wrongdoers and to deter those
who might follow their example, and not to compensate plaintiff's losses, they are
non-pecuniary. If the remedies under general maritime law may be no greater than
those under these federal statutes, the court must hold that punitive damages are
unavailable to plaintiffs [under the general maritime law].
Id.
173.

See id. at 597.
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awarded only when a showing of a defendant's intentional, deliberate,
wanton, or consciously indifferent conduct is made, and because the
defendant's state of mind is irrelevant in an unseaworthiness action,
the court reasoned that punitive damages may not be awarded in an
action for unseaworthiness.'7 4 Following the United States Supreme
Court's reasoning in Miles, the Mardoc court concluded that "punitive damages are not available under the Jones Act or under the
'
general maritime law of unseaworthiness.' 7
Other courts have applied the Miles mandate and have dismissed
a seaman's non-pecuniary claim for punitive damages under the
general maritime law. In ODECO, Inc. v. Cornish,176 the court
followed Donaghey and held that "punitive damages are not available
under the General Maritime Law. Thus, to the extent that ODECO
seeks to dismiss Cornish's claim for willful and wanton disregard for
the seaman's safety, the Motion should be granted.'
This was
consistently reaffirmed in Rowan Cos. v. Badeaux,7 1 and Brumfield
79
v. Zapata Gulf Marine Corp.1
Other jurisdictions have agreed that punitive damages are not
available under the general maritime law. In Rollins v. Peterson
Builders, Inc.,1 80 the court, after detailed review of the Supreme
Court's Miles decision, held that "as a matter of law punitive
damages cannot be recovered under the Jones Act and that based
on the Supreme Court's reasoning in the recent [Miles] decision ...
punitive damages cannot be recovered under general maritime law."' 8 '
The plaintiff's bar has been quick to attack Miles and to limit

its applicability to its facts. When attacking a motion to dismiss a
punitive damage claim based on Miles, The Amiable Nancy 8 2 is often

cited. In this case, the United States Supreme Court recognized that
punitive damages are part of the general maritime law.8 3 A possible
flaw in this argument is that The Amiable Nancy was a private-

174. Id. at 597-98.
175. Id. at 600.
176. No. CIV. A. 90-0505, CIV. A. 90-1877, 1991 WL 148746 (E.D. La. July 22, 1991).
177. Id. at *1.
178. No. CIV. A. 90-0370, 90-0756, 1991 WL 175541 (E.D. La. Aug. 28, 1991).
179. No. CIV. A. 90-1319, 1991 WL 174818 (E.D. La. Aug. 29, 1991).
180. 761 F. Supp. 943 (D.R.I. 1991).
181. Id. at 951; see also LaVoie v. Kualoa Ranch & Activity Club, Inc., 797 F. Supp. 827
(D. Haw. 1992) (holding that, under Miles, punitive damages were unavailable).
182. 16 U.S. (3 Wheat.) 546 (1818).
183. Id. at 556.
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armed American brig that was robbed and plundered. The claim for
punitive damages was based upon intentional trespass, not personal
injury 8 4 Miles is a personal injury/death case and is more adaptable
to that type of litigation. Although The Amiable Nancy has yet to
be overruled, it is likely that courts will limit it to non-personal
injury situations.
Other arguments against precluding punitive damages pursuant
to Miles revolve around the admiralty law's treatment of seamen as
wards of the court, as well as the fact that Miles did not directly
address the issue of punitive damages. Cases in which punitive
damages have been awarded in personal injury and wrongful death
8 5
actions are noted.

B. Loss of Society Is Not Recoverable Under
General Maritime Law
In the 1991 case of Texaco Refining & Marketing, Inc. v. Estate
of Tran,8 6 the Supreme Court of Texas held that loss of society or
consortium is compensation for a nonpecuniary loss and thus is not
recoverable under the general maritime law.11 7 Post-Miles and -Estate
of Tran decisions are in accord. The Michel v. Total Transportation,
Inc. 188 decision of the Fifth Circuit specifically held that the spouse

184. Id.at 546.
185. See Lauge v. Tidewater, Inc., C.A. No. 91-1109 (E.D. La. Mar. 17, 1992); Davis v.
Penrod Drilling Corp., No. CIV. A. 91-1458, 1991 WL 264541 (E.D. La. Dec. 12, 1991);
Duplantis v. Texaco Inc., 771 F. Supp. 787 (E.D. La. 1991); Hannon v. Waterman S.S.
Corp., No. CIV. A. 80-1175, 89-1195, 1991 WL 88012 (E.D. La. May 22, 1991); Berdin v. L
& M Bo'truc Rental, Inc., No. CIV. A. 88-308, 1991 WL 87930 (E.D. La. May 21, 1991);
Parr v. Theriot, No. CIV. A. 89-3295, 1990 WL 66380 (E.D. La. May 16, 1990).
186. 808 S.W.2d 61 (Tex.), cert. denied, 112 S. Ct. 301 (1991).
187. 808 S.W.2d at 63 ("Loss of society is not recoverable under the general maritime
law.") (citing Miles v. Apex Marine Corp., 111 S. Ct. 317 (1990)); see Ill S. Ct. at 325-26.
The Miles court noted that loss of society/consortium claims are non-pecuniary in nature. The
court concluded that non-pecuniary damages are not awardable in general maritime actions:
"This explicit limitation forecloses recovery for non-pecuniary loss, such as loss of society, in
a general maritime action. . . we must conclude that there is no recovery for loss of society
in a general maritime action for wrongful death of a Jones Act seaman." Id. In Estate of
Tran, the Supreme Court of Texas applied this reasoning to deny a claim for loss of consortium.
188. 957 F.2d 186, 191 (5th Cir. Apr. 1992), cert. denied, 113 S. Ct. 179 (1992) ("We join
several Louisiana District Courts who have considered the issue and have held that Miles
applies to claims for loss of society and consortium in personal injury cases brought under
the general maritime law."); see also Breland v. Western Oceanic, Inc., 755 F. Supp. 718,
718-19 (W.D. La. 1991) (holding that a spouse is not entitled to loss of consortium under the
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of an injured seaman has no cause of action for loss of consortium.
Claims for loss of society or consortium have long been prohibited
89
under the Jones Act.1

VIII.

SPECIFIC SEAMEN'S REMEDIES

A.

Jones Act

1. A Jones Act Employer Cannot Use a Declarative Judgment
Petition to Frustratea Seaman 's Choice of Forum
In Torch, Inc. v. LeBlanc,'19 the Fifth Circuit held that a trial

court did not abuse its discretion by dismissing a Jones Act' 9'
employer's federal declaratory judgment action on grounds that a
state court proceeding was simultaneously pending. LeBlanc underscores the Jones Act requirement that a plaintiff may elect to sue
his employer in state court. '9
When seaman LeBlanc was injured, his employer, Torch, filed
a preventative limitation proceeding in federal district court, obtaining
a prohibition against litigation of the claim in other, i.e., state,
courts. LeBlanc asked the federal district court to lift the stay so
that he might sue Torch in a Texas state court. LeBlanc's motion
was granted; thus, the stay was lifted. 193

general maritime law); Anglada v. Tidewater, Inc., 752 F. Supp. 722, 725 (E.D. La. 1990)
(holding that loss of society or consortium damages must be rejected in personal injury and
death claims brought under the general maritime law); Green v. AWl, No. CIV. A. 90-4387,
1991 WL 81671 (E.D. La. May 15, 1991) (same); Brister v. Chiles Drilling Co., No. CIV. A.
90-3826, 1991 WL 68321 (E.D. La. Apr. 23, 1991) (same); West v. Zapata Gulf Marine Corp.,
766 F. Supp. 502, 503 (E.D. La. 1991) (holding that husband of injured seaman prevented
from recovering loss of consortium under general maritime law); Carter v. Placid Oil Co.,
760 F. Supp. 568, 570 (E.D. La. 1991) (same); Turley v. Co-Mar Offshore Marine Corp., 766
F. Supp. 501 (E.D. La. 1991) (holding that wife of injured seaman could not recover damages
for loss of consortium under the general maritime law); Branton v. Lennard Pipelines, No.
CIV. A. 90-2925, 1991 WL 40263 (E.D. La. Mar. 14, 1991) (same).
189. See, e.g., Miles v. Apex Marine Corp., 111 S.Ct. 317, 325-26 (1990); Simeon v. T.
Smith & Son, Inc., 852 F.2d 1421, 1433 (5th Cir. 1988), cert. denied, 490 U.S. 1106 (1989);
Madore v. Ingram Tank Ships, Inc., 732 F.2d 475, 479 (5th Cir. 1984); Anglada v. Tidewater,
Inc., 752 F. Supp. 722, 724 (E.D. Mich. 1990).
190. 947 F.2d 193 (5th Cir. 1991).
191. 46 U.S.C. app. § 688 (1988).
192. 947 F.2d at 194-96.
193. Id. at 194.
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Apparently uneager to be haled into a state forum, Torch filed
a complaint for declaratory judgment in federal court. More than
two months later, LeBlanc proceeded to sue Torch in state court.
Then, LeBlanc moved the federal trial court to dismiss Torch's
Complaint for Declaratory Judgment. After LeBlanc succeeded 94in
having Torch's Declaratory Judgment dismissed, Torch appealed.1
Reviewing the district court's dismissal of Torch's action under
an abuse of discretion standard, the Fifth Circuit found no abuse of
discretion. First, the issues raised by Torch's declaratory judgment
action could economically be resolved in the seaman's pending state
court action. Further, Torch's conduct in filing its declaratory judgment action in the federal court strongly suggested a case of impermissible "forum shopping."' 95 Under the rationale that allowing a
defendant's preemptive declaratory judgment action to proceed in
federal court would effectively deprive a seaman of his statutory
right to present Jones Act claims to a state court, the Fifth Circuit
affirmed, indicating that an employer's proactive attempts to thwart
state court jurisdiction of Jones Act claims are most likely ineffec-

tive. '9
2. Although the "Discovery Rule" Operates in Jones Act Cases
to Toll the Statute of Limitations, the Rule Is Almost Always a
Fact Issue, Especially in Regard to When a Plaintiff "Should Have
Known" of an Injury
seaman Taurel worked
In Taurel v. Central Gulf Lines, Inc. ,197
as a merchant seaman for many years, but during the course of his
career, he was never told by a physician that he might be suffering
from asbestosis. Sometime in 1986 or 1987, however, he underwent
a routine screening test and was diagnosed with asbestosis. In 1988,
he sued several of the owners of vessels on which he had sailed, as
well as the manufacturers of asbestos-containing products. 98
The federal district court referred the matter to a special master,
and the vessel owners moved for summary judgment, asserting that
the suit was time-barred. The special master found that the seaman's

194.
195.
196.
197.
198.

Id.
Id.at 195.
See id.at 195-96.
947 F.2d 769 (5th Cir. Nov. 1991).
Id.at 771.
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deposition testimony established, as a matter of law, that the seaman
should have known as early as 1980 that his health problems could
be asbestos-related. The court followed the master's recommendations, granted summary judgment to all defendants, and dismissed.' 99
Reviewing the trial court's grant of summary judgment de novo,
the Fifth Circuit reversed. A latent injury, for purposes of determining when a statute of limitations begins to run, is one that may not
be discoverable until long after the tortious act causing injury has
occurred. 200 In this case, the issue of whether the seaman discovered,
or should have discovered, that he has asbestosis within three years
before commencing his suit, was a fact question that precluded
summary judgment, both under the Jones Act and under general
maritime law. The inferences drawn from plaintiff's testimony must
be drawn by a jury, not a court.
3. The Fifth Circuit Avoids Deciding Whether the Jones Act
Provides for the Recovery of Damages for Purely Emotional
Injuries
The Fifth Circuit has backed away from its earlier conclusion
that the Jones Act allows recovery of damages for purely emotional
injuries. Plaisance v. Texaco, 2° originally decided by a three-judge

panel 202 of the Fifth Circuit on August 9,

1991,203

held that a claim

for negligently inflicted emotional injury is cognizable under the
Federal Employer's Liability Act ("FELA") 204 and, by extension, the
20 5
Jones Act - even if there is no accompanying physical injury.
Interestingly enough, the court found that in the case presented to
it, the plaintiff's emotional injury was not a reasonably foreseeable
consequence of Texaco's alleged negligent conduct and, therefore,
the individual plaintiff could not recover damages. 206 This result
provoked a sharp dissent from Judge Edith H. Jones, and eventually

199. Id.
200. Id.
201. 966 F.2d 166 (5th Cir. July 1992), cert. denied, 113 S. Ct. 604 (1992) [hereinafter
Plaisance Ill.
202. Judges Politz, Williams and Jones.
203. Plaisance v. Texaco, 937 F.2d 1004 (5th Cir. Aug. 1991), modified, 966 F.2d 166 (5th
Cir. July 1992), cert. denied, 113 S. Ct. 604 (1992) [hereinafter Plaisance 1.
204. 45 U.S.C. §§ 51-60 (1988).
205. Plaisance 1, 937 F.2d at 1011.
206. Id.
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365

resulted in the grant of a rehearing en banc, 20 7 in which Judge W.
Eugene Davis, writing for the majority, concluded that the facts in
Plaisancedid not permit the court to reach the issue of recovery on
purely emotional injuries. 208
In Plaisance, an experienced tugboat captain sustained "emotional injury" when his tug and tow collided with a 4-inch underwater
gas pipeline. 2 9 A barge that was being towed by his tug struck the
pipeline, which ruptured, causing an explosion and fire. No one was
injured by the explosion or resulting fire. The barge was disconnected
from the plaintiff's vessel and "taken a short distance off. '210 When
the tug arrived at the repair dock, the plaintiff asked to be relieved
of duty because he "did not feel well. ' ' 21 Later, he was transferred
to a psychiatric hospital for 45 days. Treating psychiatrists indicated
he was suffering from post-traumatic stress disorder/depression resulting from the belief that he could have been injured in the fire. 21 2
He later sued Texaco under the Jones Act and general maritime law,
claiming total disability from an emotional injury. Texaco, in turn,
moved to dismiss the claims as not recoverable under either theory
of recovery. The district court agreed with Texaco, but the Fifth
Circuit, on panel consideration, reversed and, somewhat remarkably,
denied the plaintiff recovery. However, Plaisance opened the door
to future recovery of such damages for purely emotional injuries. 21 3
On rehearing, the Fifth Circuit modified the panel opinion,
largely affirming the trial court's result, but avoiding the panel's
dicta. 21 4 The court affirmed that the tugboat captain's post-traumatic
stress disorder was not a reasonably foreseeable consequence of the
alleged negligence that caused the explosion and fire and, thus, the
captain's emotional injuries were not compensable. 1 5 The court left
the door open for future possible relief noting: "Consequently, we
conclude that the facts of today's case do not permit us to decide

207.
208.
209.
210.
211.
212.
213.
214.
215.

954 F.2d 266 (5th Cir. Feb. 1992) (granting rehearing en banc).
Plaisance II,966 F.2d at 169.
Plaisance I,937 F.2d at 1005.
Id.
Id.
Id. at 1005-06.
Id.at 1011.
Plaisance 11, 966 F.2d at 168-69.
Plaisance I,937 F.2d at 1011.
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whether or under what circumstances we might permit recovery of
' ' 216
damages for purely emotional injuries.
4. A Jones Act Defendant Is Extremely Limited in Its Ability to
Introduce Evidence That a Plaintiff Received Post-Accident
Disability Benefits
In Phillips v. Western Co. of North America,217 the plaintiff
hurt his back while working on a jack-up drilling rig located off
Louisiana's coast. He asserted unseaworthiness and Jones Act negligence claims; his wife claimed loss of consortium. 21 s When the
plaintiff rested his case at trial, the trial court granted the defendant's
motion for a directed verdict on unseaworthiness on the grounds that
there was no evidence that the jack-up rig was unseaworthy, but
denied a similar motion on the Jones Act claim. When the jury
returned a defense verdict on the remaining Jones Act claim, the
plaintiff argued on appeal that the district court erred (1) in keeping
his unseaworthiness claim from the jury on grounds that sufficient
evidence at trial had raised fact questions about whether the jack-up
rig owner had created an unsafe working environment, and more
importantly, (2) in overruling his objection to defendant's introduction of evidence about the post-accident benefits the plaintiff re-

ceived .219
In reconsidering the decision to keep the plaintiff's unseaworthiness claim from the jury, the appellate court reviewed the evidence,
agreeing that the evidence was insufficient to raise a fact question
about the purported unseaworthiness of the jack-up rig. A key fact
witness for the plaintiff testified about alternative work procedures

216. Plaisance 11, 966 F.2d at 169. Plaisance I examined the four recovery theories for
emotional injury: "(1) physical injury or impact; (2) zone of danger; (3) bystander; and (4)
full recovery," and finally adopted the most liberal, full recovery for emotional injuries. See
Plaisance 1, 937 F.2d 1009-11. The Plaisance I court rejected "the myopic prognostication of
[Gaston v. Flowers Transp., 866 F.2d 816, 819 (5th Cir. 1989)]." Id. at 1011 n.8. However,
after concluding that the facts of the case in Plaisance precluded the Fifth Circuit from
reaching the emotional recovery issue, the Plaisance II court reemphasized the holding in
Gaston, which "determined that a bystander could not recover for merely witnessing harm to
another where the plaintiff suffered no harm or threat of harm .. . . Gaston leaves open the
question whether a plaintiff may recover for purely emotional injuries under [only] a zone of
danger theory." 966 F.2d at 169.
217. 953 F.2d 923 (5th Cir. Mar. 1992).
218. Id. at 925.
219. Id.
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and alternative technologies but indicated several times that there
was nothing unsafe about using the equipment existing on the jackup rig. 220 Additionally, testimony was introduced that the type of
operation used on the occasion in question was performed numerous
times and the expert saw nothing unsafe regarding it. In short, the
expert testimony "could lead a reasonable juror only to the conclusion that there are other and perhaps easier methods of [performing
the task], but this is insufficient to raise a question whether the
method actually used on the [vessel] rendered the vessel unseaworthy." 221 The trial court properly kept the plaintiff's unseaworthiness
claim from the jury.
Next, the plaintiff argued that the employer improperly introduced evidence of disability and other payments that the plaintiff
had received after his accident. 222 The presentation of such evidence
during cross-examination, as well as repeated references to it in
closing, did exactly what the "collateral source rule" is designed to
prevent; it encouraged the jury to avoid finding the defendant negligent by convincing it that the plaintiff had already been adequately
compensated for his loss.

223

First, the appellate court noted that the

jury was never instructed that an employer's previous maintenance
payments could not be deducted from an award for past lost wages.
The admission of evidence about the employer's maintenance payments was thus erroneous. 224 In regard to the admission of evidence
about previously received disability benefits, the appellate court noted
that the admission of such evidence could never be presumed harmless. 225 Case law cited by the court treats the admission of such
evidence as so prejudicial that a reviewing court can never be certain
226
that it was not a factor in the jury's deliberations on negligence.
Circumstances under which appellate courts allow the introduction
of evidence about collateral benefits are limited: Not only must there
be "little likelihood of prejudice and no strong potential for improper
use," but the trial judge must also give "a careful qualifying jury
instruction" and there must be a specific purpose (e.g., proof of

220.
221.
222.
223.
224.
225.
226.

Id. at 928.
Id. at 929.
Id.
Id.
Id. at 930.
Id.
Id at 929.
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some other matter) for the evidence. 227 The Fifth Circuit could not
conclude that the error stemming from the admission of evidence of

collateral benefits was harmless .228
Finally, the appellate court reviewed the law of collateral sources,
observing the distinction between "fringe" benefits and benefits
intended to respond to legal liability. Evidence of so-called fringe
benefits tends to be inadmissible at trial, whereas other benefits tend
to be admissible. 229 Here, the court had no evidence about the
character of the benefits, and thus the record was insufficient to
determine the nature of the benefits. 230 Accordingly, the plaintiff was
entitled to a new trial in which the character of the benefits was
considered before the introduction of evidence of a defendant's
benefit plan. Because the jury may have improperly included the
possibility of a double recovery in determining liability, the trial
court erred in treating the introduction of collateral source evidence
231
as harmless, even though the jury returned a defense verdict.
Accordingly, the Fifth Circuit affirmed in part and reversed and
remanded for further proceedings.
5.

Complete Diversity of Citizenship Must Exist Among All
Parties to a Jones Act Lawsuit, If a Defendant Insists on
Removing to a Federal Forum

In In re Dutile,23 2 the Fifth Circuit held that even if an injured
seaman purports to create an in rem claim by suing and serving a
ship, his action is not properly removable to a federal court under
the statute governing the removal of admiralty claims unless there is
233
complete diversity of citizenship between the parties.
In Dutile, a seaman, his wife, and his daughter sued several
defendants in Louisiana state court under the Jones Act 23 4 and the
general maritime law in order to recover damages for shipboard,
work-related injuries. After one defendant removed, the federal dis-

227.
228.
229.
230.
231.
232.
233.
234.

E.g., Simmons v. Hoegh Lines, 784 F.2d 1234, 1237 (5th Cir. 1986).
953 F.2d at 930.
See id. at 932.
Id. at 933.
See id. at 934.
935 F.2d 61 (5th Cir. May 1991).
Id. at 63.
46 U.S.C. app. § 688 (1988).
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trict court denied the plaintiffs' motion to remand, leading the
plaintiffs to seek a writ of mandamus that would force a remand
from the Court of Appeals. 235 After the plaintiffs' petition was
initially denied by the appellate panel, a petition for rehearing was
granted. On rehearing, the Fifth Circuit held that even if an injured
seaman purports to create an in rem claim by serving the vessel, his
23 6
lawsuit is not removable to federal court under the removal statutes
unless complete diversity of citizenship exists among all the parties. 237
Thus, admiralty and maritime claims may be removed to federal
court only by non-forum defendants, and only where there is complete diversity of citizenship among the parties.
Mandamus lies when a district court permits removal of a
nondiverse Jones Act claim to federal court. Appellate failure to
grant mandamus would thwart the Jones Act's clearly-stated policy
28
to allow plaintiffs to litigate their Jones Act claims in state court.
Without mandamus, the plaintiffs would be "trapped in a federal
'239
forum they did not choose on an explicitly non-removable claim.
The appellate court concluded: "We need not enforce such an absurd
result and require petitioners to go to trial in federal court and await
an appellate remedy."1240 The Fifth Circuit granted the plaintiffs'

petition for writ of mandamus, ordering the federal trial court to
remand the plaintiffs' Jones Act case to state court.
6.

A Seaman's Own Negligence Can be the Sole Proximate Cause
of His Own Injuries Under the Jones Act, Precluding Recovery
In Gavagan v. United States,241 an able-bodied seaman sued the

U.S. government under the Public Vessels Act 242 seeking damages
under the Jones Act 243 and general maritime law for a finger injury

he sustained while attempting to open a valve on a U.S. government-

235. 935 F.2d at 62.
236. 28 U.S.C. §§ 1333(1), 1441, 1445(a) (1988 & Supp. 11 1990).
237. 935 F.2d at 63.
238. Id. at 63-64.
239. Id. at 64.
240. Id.
241. 955 F.2d 1016 (5th Cir. Mar. 1992).
242. 46 U.S.C. app. §§ 781-790 (1988). The Public Vessels Act gives a plaintiff the same
causes of action against the United States that he would have against private parties. See
Mejia v. United States, 152 F.2d 686, 687-88 (5th Cir. 1945), cert. denied, 328 U.S. 862 (1946).
243. 46 U.S.C. app. § 688 (1988).
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owned tanker. At the time, his finger was healing from a fracture
sustained in an earlier, non-employment-related injury.
Following a bench trial in federal district court, a take-nothing
judgment was rendered for the United States. Applying the clearly
erroneous standard of factual review, the Fifth Circuit concluded
that the evidence adequately supported the judge's conclusion that
the able-bodied seaman was negligent in not exercising due care to
244
protect his injured finger while attempting to open the tanker valve.
The seaman knew his finger had been previously fractured and, at
the time of the new injury, the finger retained a screw, pins, and
wires. 24 Furthermore, the court found that the seaman knew that he
should not strain his hand or place undue stress on it.
The court concluded that "there is substantial evidence that
Gavagan was negligent, and that his negligence proximately caused
his injury, as the district court found, and, reviewing the records as
a whole, we are not 'left with the definite and firm conviction that
a mistake has been committed." '246 The court noted that in order to
support a Jones Act claim against a shipowner, the necessary causal
connection requires more than a simple "but for" cause; instead,
negligence must be the "legal cause" of the plaintiff's injury. 247 The
take-nothing judgment was affirmed.
7.

Jones Act: Vessel Status

In Ducote v. V. Keeler & Co.,248 the Fifth Circuit again addressed
the recurring question, "What is a vessel?" -, a threshold issue in
seamen's personal injury litigation. In Ducote, plaintiff was operating
a dragline/crane from the deck of a spud barge. The district court
ruled that, as a matter of law, the spud barge on which the plaintiff
worked was not a vessel, thus depriving the plaintiff of seaman status
249
and its accompanying legal benefits.

The existence of a vessel is a prerequisite to seaman status, and
thus essential to recovery under the Jones Act. 2 0 The Jones Act does

244.
245.
246.
728 (5th
247.
248.
249.
250.

955 F.2d at 1018-19.
Id. at 1017.
Id. at 1019 (quoting Noritake Co. v. M/V HELLENIC CHAMPION, 627 F.2d 724,
Cir. 1980)).
Id. at 1019-20.
953 F.2d 1000 (5th Cir. Feb. 1992).
Id. at 1002.
46 U.S.C. app. § 688 (1988).
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not define the term "vessel,"

and courts have repeatedly held that

the term is incapable of precise definition. 25' Because of the lack of

precise definitions, the entire question of seaman status is fact-specific
and usually left to a jury. 25 2 Furthermore, because maritime personal
injury law shows a special solicitude toward a seaman, "even marginal claims are properly left for jury determination.

'2 3

Reviewing the facts, the Ducote court found that there was no
question but that the spud barge was moored at the time of the
accident, nor was there any dispute that the spud barge was used as
a platform. A structure's use as a work platform ordinarily militates
against vessel status. However, the record did not disclose whether
the barge was intended to be used to transport the crane from one
job to another. Transportation-type functions militate in favor of
vessel status. 2 4 The Fifth Circuit noted that evidence of the planned
extensive movement of the barge would permit a finding that the
transportation function of the barge was more than incidental to its
use as a work platform and would support a potential jury finding
that the barge was a vessel. 255 Finally, the court noted that an
objective factor suggesting that the primary purpose may be transportation is the existence of a raked bow. 25 6 For these reasons, the
court found that there was sufficient evidence to raise a jury question
about vessel status, and reversed and remanded for further proceedings. 25 7 The case illustrates the fact-specific nature of vessel status.
8.

Jones Act: Seaman's Duties

In Bach v. Trident Steamship Co. ,258 the Fifth Circuit briefly
reconsidered a case that was remanded by the U.S. Supreme Court
in light of the high court's decision in McDermott International v.
Wilander.2 9 The Fifth Circuit earlier concluded that a state-licensed

251. Id.; e.g., Bernard v. Binnings Constr. Co., 741 F.2d 824, 829 (5th Cir. 1984).
252. 953 F.2d at 1002; see Southwest Marine v. Gizoni, 112 S. Ct. 486, 492 (1992).
253. 953 F.2d at 1002; Sharp v. Johnson Bros. Corp., 917 F.2d 885, 888 (5th Cir. 1990).
254. See 953 F.2d at 1003.
255. Id. at 1004.
256. Id. at 1003.
257. See id. at 1003-04.
258. 947 F.2d 1290 (5th Cir. Dec. 1991), cert. denied, 112 S. Ct. 1996 (1992).
259. 498 U.S. 337 (1991). The earlier Bach opinion is published at 920 F.2d 322 (5th Cir.
1991). The Supreme Court granted certiorari for Bach, vacated the judgment, and remanded
for consideration in light of Wilander. For the remand opinion, see Bach v. Trident S.S. Co.,
Ill S. Ct. 2253 (1991).
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river pilot who had suffered a fatal heart attack after boarding an
oceangoing vessel to serve as a pilot was not a seaman. 26° The court
noted that the Supreme Court's decision in Wilander had no effect
on its earlier decision, and thus the Fifth Circuit reinstated its
26
previous judgment. '
In Wilander, the U.S. Supreme Court adopted the expansive
view that a maritime worker need not aid in the navigation of a
vessel in order to be a seaman. 262 Before the Court's decision, the
circuits were split on the issue; the Fifth Circuit had consistently
adhered to the broad, inclusive view eventually adopted by the
Supreme Court.
On remand, the Fifth Circuit noted that it had not based its
earlier Bach decision on the pilot's relationship to navigation of the
vessel. The fact that the pilot navigated the ship was never in doubt.
Rather, the Fifth Circuit concluded that the pilot was not a seaman
because he was not permanently assigned to any particular vessel or
fleet of vessels. 263 Thus, a pilot is not a seaman entitled to Jones
Act 264 protection and the warranty of seaworthiness of a vessel
because he is not permanently assigned to a commonly owned,
identifiable "fleet" of ships. 265 Circuit Judge John R. Brown dissented, as he had on earlier consideration, although he agreed with
' 26
the majority that Wilander was not the "decisive guide. 6
Similarly, the Fourth Circuit has also concluded that a compulsory pilot is not a Jones Act/general maritime law "seaman" because
he is not permanently attached to a vessel or to an identifiable fleet
of vessels. In Harwood v. PartredereitAF 15.5.81, 267 harbor pilot
Harwood was injured while boarding the M/V CAPTAIN MOST.
He sued in federal court alleging Jones Act negligence and unseaworthiness. The court granted the defendant summary judgment on
the Jones Act claim, and, after being instructed on the unseaworthiness claim, the jury returned a verdict for the pilot in the amount

260.
261.
262.
263.
vessels.
264.
265.
266.
267.

920 F.2d at 326.
947 F.2d at 1291.
498 U.S. at 337.
A seaman must either be assigned to a single vessel, or to a fleet of commonly owned
920 F.2d at 324.
46 U.S.C. app. § 688 (1988).
See id.
947 F.2d at 1291.
944 F.2d 1187 (4th Cir. Sept. 1991), cert. denied, 112 S. Ct. 1265 (1992).
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of $700,000. The defendant appealed, claiming that the plaintiff was
covered by the Longshoremen's and Harbor Workers' Compensation
Act 26 ("LHWCA") and was therefore not entitled to the warranty

of seaworthiness. It was, therefore, prejudicial error for the court to
instruct the jury that the plaintiff was owed the warranty of seaworthiness.

269

In reversing, the Fourth Circuit noted that a Hampton Roads
compulsory pilot is not permanently attached to a vessel; therefore,
he cannot be a "seaman" entitled to sue for negligence under the
270
Jones Act, or for unseaworthiness under the general maritime law.
In dissent, Judge Sam Ervin reasoned that the 1972 amendments
to the LHWCA did not totally overrule the case of Seas Shipping
Co. v. Sieracki.2 71 Sieracki recognized a warranty of seaworthiness
running between the owner of a ship and the longshoremen who
were temporarily working aboard her. 272 Hence, according to the
dissent, land-based pilots who perform navigational duties and whose
working conditions are dictated largely by a vessel, could be considered to be performing "seaman's work" on a ship and thus entitled
to a warranty of seaworthiness even if they do not strictly qualify
as Jones Act seamen. In other words, Judge Ervin argued that pilots
273
are Sieracki seamen.

9.

Jones Act: Sexual Discrimination Can Sound
in Tort Under the Act

In Wilson v. Zapata Off-Shore Co. ,274 a seaman sued her former
employer for sex discrimination under Title VII 271 and also alleged
Jones Act 2 76 liability and general maritime law liability for emotional

distress. Her suits were subsequently consolidated.

268. 33 U.S.C. §§ 900-950 (1988).
269. 944 F.2d at 1192.
270. Id. The plaintiff was a member and part owner of the Virginia Pilot Association, but
functioned as an independent contractor. 944 F.2d at 1189. Pilotage in Virginia is governed
by state statute. See VA. CODE ANN. §§ 54.1-900 to .1-927 (Michie 1991).
271. 328 U.S. 85 (1946).
272. Id. at 99.
273. 944 F.2d at 1198.
274. 939 F.2d 260 (5th Cir. Aug. 1991).
275. 42 U.S.C. §§ 2000e-1-2000e-17 (1988 & Supp. 11 1990), as amended by Act Of Nov.
21, 1991, 42 U.S.C.S. §§ 2000e-l-2000e-17 (Law Co-op. Supp. 1992).
276. 46 U.S.C. app. § 688 (1988).
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Wilson worked for Zapata between 1980-84. After several promotions, she left in October, 1984 because she was experiencing
emotional problems, which she claimed had been caused by a hostile
work environment onboard the rig. The trial court dismissed Wilson's
suit for Jones Act negligence (i.e., Zapata negligently permitted the
male crew to create a hostile work environment that led to Wilson's
eventual nervous breakdown) on grounds that Jones Act suits are
subject to a three-year statute of limitations. Wilson's Jones Act and
general maritime law suits were filed on August 6, 1987.277
Because Wilson's Jones Act suit was subject to a three-year
statute of limitations, the district court directed a verdict in favor of
the defendant on all acts, omissions, and conducts occurring before
August 6, 1984 - three years before her Jones Act suit was filed.
The court, however, permitted evidence about prior conduct of the
Zapata crew toward Wilson to be admitted solely for the purpose of
showing Wilson's condition or propensity to injury. Having been
prevented from complaining about conduct that occurred during the
majority of her tenure with Zapata, Wilson suffered a dismissal. On
278
appeal, the Fifth Circuit affirmed.
A claim of sexual harassment properly sounds under the Jones
Act. 279 Wilson's evidence tended to show harassment, both physical
and otherwise, resulting in physical and emotional injury.
Such conduct could be found wrongful even if Title VII had never
been enacted and without regard to concepts of sex discrimination.
These assertions of tortious physical contact and significant physical injury are sufficient to create a claim for harassment, which
280
this Circuit has recognized as cognizable under the Jones Act.
Because the court found that Wilson had asserted tortious physical
contact and alleged a physical injury, it did not reach the as-yetunaddressed issue of whether purely emotional injuries are cognizable
281
under the Jones Act.
The court next reviewed the propriety of the district court's
directed verdict on all acts, omissions, and conduct occurring before
August 6, 1984, three years before the date the Jones Act suit was
filed. The jury had found that Wilson was not injured on the job

277.
278.
279.
280.
281.

939 F.2d at 263.
Id.
Id. at 265-66.
Id. (footnote omitted).
Id. at 266 n.8; see supra text accompanying notes 201-216.
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after August 6, 1984.282 The court held that the limitations period
that applies to a Jones Act claim based on work-related sexual
harassment begins to run on the date of harassment - not the date
on which the employee discovered that she suffered from post283
traumatic stress disorder.

On appeal, Wilson made three arguments in an attempt to evade
the Jones Act three-year statute of limitations. First, she argued that
the statute should have been tolled by her earlier pursuit of an
LHWCA claim, which was eventually denied on jurisdictional grounds.
"Courts have been less willing . . . to apply equitable tolling in
situations where the claimant's delay in seeking a judicial remedy
resulted from his choice to pursue administrative relief first.

' 28 4

The

court held that equitable tolling should not lie "where the error in
choosing the appropriate relief lies with the plaintiff. . . . [T]he
plaintiff could have filed a timely, protective Jones Act claim. At
some point, the right to be free of stale claims comes to prevail over
the right to prosecute them.

'285

Second, Wilson argued that the "discovery rule" should be
applied. In resolving this issue, the court considered Albertson v. T.
J. Stevenson & Co. 286 In Albertson, the court held that in most
personal injury cases the "time-of-event rule" should be applied, in
which case the limitations period runs from the time of the injury. 287
If, however, the plaintiff has sustained a "latent injury which either
is not or cannot be discovered until long after the tortious act that
caused the injury has occurred ... [c]ourts have routinely applied
the so-called discovery rule.' '28 The Albertson court distinguished
two types of latent injury cases: (1) pure latent injury cases in which
the plaintiff is not even aware of the injury until much later; and
(2) traumatic events/latent manifestation cases in which the plaintiff
sustains both immediate and latent injuries caused by a noticeable,
traumatic event. 289 The discovery rule applies only to the former type

of injury. The Court of Appeals rejected Wilson's argument that her

282.
283.
284.
285.
286.
287.
288.
289.

939 F.2d at 266.
Id. at 268-69.
Id. at 267.
Id. at 268.
749 F.2d 223 (5th Cir. 1984).
Id. at 229.
Id.
Id. at 229-33.
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injury was a pure latent injury. "If Wilson was harassed, she was
certainly aware of it. In fact, she demonstrated such an awareness
by filing an EEOC complaint in March, 1984. .... ,,290
Finally, Wilson argued that the harassment by Zapata employees
was a "continuing tort" such that her cause of action in tort did
not accrue until the date of the last act - September, 1984. "[G]enerally
...
when an injury is caused by continuing or repeated acts, the
statute of limitations may be tolled until the last day the employee
was subjected to the conditions causing the injury." ' 291 The Fifth
Circuit, however, concluded that Wilson's reliance on the "continuing
tort" doctrine was misplaced. The district court did not prohibit
Wilson's entire cause of action, merely recovery on injuries sustained
outside the limitations period. If Zapata's conduct had, in fact,
constituted a continuing tort, the jury would have concluded that
Wilson was injured after August 5, 1984.292 In conclusion, the district
court properly directed a verdict in favor of the defendant Zapata
on statute of limitations grounds for conduct occurring before a
293
given point in time.
B.

Seamen's Wage Claims

In Castillo v. Spiliada Maritime Corp.,294 the Fifth Circuit reversed the district court's summary judgment dismissing the seamen's
wrongful discharge/breach of contract lawsuit. The court held that
the releases that had been obtained from seamen by shipowners were
not valid as a matter of law, and remanded the case for trial. 295 In
Castillo, a number of Filipino seamen were discharged by their
employer, Spiliada, after a wage dispute. After they had signed
releases, they sued Spiliada and the vessel in rem, alleging, inter alia,
wrongful discharge and breach of contract. The district court, however, found that the seamen had freely and voluntarily relinquished
all their claims against Spiliada when they executed the settlement
agreements. Therefore, the court ruled that the plaintiffs did not act

290. 939 F.2d at 268.
291. Id. at 269; see, e.g., Fletcher v. Union Pac. R.R., 621 F.2d 902, 908 (8th Cir. 1980),
cert. denied, 449 U.S. 1110 (1981).
292. 939 F.2d at 269.
293. Id.
294. 937 F.2d 240 (5th Cir. Aug. 1991).
295. Id. at 246-47.
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in good faith in renouncing their settlement agreements and suing
296
Spiliada in federal court.

Good faith is a jurisdictional requirement under the applicable
seaman's wage statute. 297 The determination of the seaman's good
faith is a factual issue. On appeal, the seamen attacked the district
court's treatment of their releases. The Fifth Circuit noted a policy
"that favors protecting the rights of seamen.

' 29

The burden of proof

in establishing the validity of a seaman's release is on the shipowner,
who must show that the release "was executed freely, without deception or coercion, and that it was made by the seaman with full
understanding of his rights. ' '299 Here, evidence in the record showed
that the releases were obtained by the shipowner under threat of
blacklisting. It also showed that a shipowner's manager met with
seamen outside presence of their counsel, and that the attorney hired
by the shipowner's organization never investigated the seamen's claims.
Thus, the seamen's settlement releases were not valid as a matter of
3
law, and their claim was remanded for trial. 00

IX.

CONTRIBUTION AND SETTLEMENT

A.

Crediting of Settlements

In Rollins v. Cenac Towing Co., 3° the plaintiff was injured
when the vessel, on which he served, owned by codefendant South
Texas Towing, collided with a vessel that was owned by another
defendant, Cenac. The plaintiff and his wife sued South Texas under
the Jones Act and general maritime law, and also sued Cenac under
the general maritime law. Cenac and South Texas cross-claimed
against each other. Before trial, the plaintiff settled with Cenac,
receiving $250,000. In return, plaintiff dismissed his lawsuit against
Cenac, assigning Cenac the right to receive the first $50,000 that
plaintiff might recover from South Texas at trial. 02

296. Id. at 241.
297. 46 U.S.C. § 10313 (1988); see 937 F.2d at 243; Abraham v. Universal Glow, Inc.,
681 F.2d 451, 453 (5th Cir. 1982).
298. 937 F.2d at 244.
299. Id. (quoting Garrett v. Moore-McCormack Co., 317 U.S. 239, 248 (1942)).
300. Id. at 247.
301. 938 F.2d 599 (5th Cir. Aug. 1991) (per curiam), cert. denied, 112 S. Ct. 1242 (1992).
302. Id. at 600.
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At trial, the jury found South Texas was 30 percent at fault for
plaintiff's injury and that Cenac was 70 percent at fault. The jury
assessed damages at $183,000. Based on the jury verdict, the district
court entered a judgment against South Texas for $54,900, 30 percent
of $183,000. The district court divided the proceeds of the judgment
in that $50,000 went to Cenac, and the balance went to the plaintiff. 0
The issue on appeal was whether to credit the plaintiff-Cenac
settlement, $250,000, to the jury's verdict in favor of plaintiff and
against South Texas, $183,000. The first step in the analysis is to
compare the amount plaintiff received in settlement with the amount
that the jury determined to be his total damages. 3°4 Because the jury
found plaintiff's damages were less than the amount he had already
received in settlement, the court concluded that he had been fully
compensated for his losses and could recover nothing from South
Texas. Thus, a crew member, who is injured in a collision between
vessels and receives a settlement award from one of the vessel's
owners in excess of the jury verdict subsequently awarded in the suit
against the owners of the vessel on which he is serving, is not entitled
to receive any further compensation from the owners of his vessel.30 5
B.

Indemnity Under the General Maritime Law Generally Arises
From an Expressly Worded Contract

In Hardy v. Gulf Oil Corp.,106 an offshore oil contractor was
held liable for negligently injuring an inspector. The contractor then
sued Gulf, the owner of the well on which the accident occurred,
for indemnity and/or contribution under either Texas or maritime
law. As the appellate court noted, the posture of the parties in the
case was defendant versus defendant.? 7 The trial court denied relief
and the contractor appealed.
The parties differed as to whether Texas law or general maritime
law governed the suit for contribution and/or indemnity. Thus, the
court examined the availability of indemnity and/or contribution
under both theories. The body of law that governs a claim for

303. Id.
304. Id.; see Hernandez v. M/V RAJAAN, 841 F.2d 582, 591 (5th Cir.), cert. denied, 488
U.S. 1030 (1988).
305. 938 F.2d at 600-01.
306. 949 F.2d 826 (5th Cir. Jan. 1992).
307. Id. at 828 n.1.
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indemnity/contribution is usually the same law that establishes the
indemnitee's primary liability to the plaintiff.308 However, if the
parties to a contract include an enforceable choice of law clause in
their agreement, then the law selected by the parties governs contribution/indemnity claims. 3°9
Applying Texas state law, the Fifth Circuit noted that ordinarily
a defendant cannot claim a right to common law indemnity from a
joint tortfeasor. The only exceptions occur in product liability actions
in order to protect innocent retailers in a chain of distribution, and
in negligence actions in order to protect a defendant whose liability
is purely vicarious in nature. 310 Applying admiralty law, the court
noted that common law indemnity between liable maritime tortfeasors
is now available only when proportionate degrees of fault cannot be
rationally measured and determined. Otherwise, the standard doctrine
of comparative fault is applicable in maritime law.3 '
Finally, the court noted that contractual indemnity under the
general maritime law is permitted. Expressed contractual indemnity
agreements are generally enforceable under the maritime law.31 2 Standard rules of contract interpretation determine the availability of
indemnity under such agreements. "A maritime contract containing
an indemnity agreement . ..should be read as a whole and its words
given their plain meaning unless the provision is ambiguous." 3 3 An
indemnity clause in a contract will not offer protection unless its
31 4
terms are expressed unequivocally.
In this case, the court noted that the party seeking the relief
had not demonstrated a right to receive indemnity from Gulf. "General maritime law recognizes few theories of indemnity" - none of
which applied in this case.3" 5 Here, the express terms of the contract
provided that the contractor had to indemnify the owner - not the
31

opposite.

6

308. Id. at 830 n.7; see Marathon Pipeline Co. v. Drilling Rig Rowan/Odessa, 761 F.2d
229, 235 (5th Cir. 1985).
309. 949 F.2d at 830 n.7.
310. Id. at 831.
311. Id. at 833.
312. Id.at 834; see American Stevedores v. Porello, 330 U.S. 446 (1947).
313. 949 F.2d at 834 (quoting Weathersby v. Conoco Oil Co., 752 F.2d 953, 955 (5th Cir.
1984)).
314. Id.; see Corbitt v. Diamond M. Drilling Co., 654 F.2d 329, 333 (5th Cir. Unit A
1981).
315. 949 F.2d at 834-35.
316. Id. at 834.
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Finally, the court concluded that the defendant contractor could
not enter into a post-trial settlement with the inspector who had
brought the initial personal injury suit, and then initiate an action
for contribution against other defendants who had settled with the
inspector before trial.3 17 The court noted that the contractor was
required to pursue any complaint about excessive damages against
the inspector, not against the settling defendants. In this regard, the
court concluded that a defendant's post-trial settlement with a plaintiff constitutes a waiver of its right to later seek contribution. 18 The
Fifth Circuit affirmed the district court's judgment for Gulf.
C. Hold Harmless Agreements
In Wilson v. Job, Inc., a19 the Fifth Circuit was called upon to
interpret "hold harmless" provisions of a charter party. Wilson was
injured while working on a vessel. The vessel was owned by Chouest
and was time-chartered to McClelland, under a written charter party
in effect since 1978. The parties settled with the plaintiff, and then
battled over the appropriate share of the plaintiff's settlement to be
3 20
borne by each of them.

The charter party had anticipated such injuries. Chouest agreed
"[tlo indemnify and hold harmless [McClelland] from and against
all suits, claims, actions, demands, fines, penalties, and forfeitures
...arising from or incurred as a result of the manning, navigating,
operating ... of the vessel." ' a2 1 McClelland, in turn, agreed to "[h]old
harmless and indemnify [Chouest] from and against any suits, claims,
actions, and demands arising directly out of [McClelland's] actual
drilling operations. " 3 22 Each party claimed that the other was bound
by the terms of their respective "hold harmless" obligations.
The court noted that as a charter agreement for a vessel, the
McClelland-Chouest charter, was a maritime contract and its reciprocal indemnity clauses were to be construed according to maritime
law.3 23 In the trial court, the owner, Chouest, moved for summary

317. Id. at 836.
318. Id.
319. 958 F.2d 653 (5th Cir. Apr. 1992).
320. Id. at 653-54.
321. Id. at 656.
322. Id.
323. Id. at 655 n.6; see Larette v. Popich Bros. Water Transp., 699 F.2d 725, 728 n.l
(5th Cir. 1983).
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judgment on grounds that the plaintiff's injury arose from the
"manning, navigating, operating, maintaining ... of the vessel. 3 24
The relevant issue was whether the injury "arose from the manning,
navigating, operating, maintaining ... of the vessel" or whether it
arose "directly out of [McClelland's] actual drilling operations." 3 25
The Fifth Circuit held that McClelland's cleaning of certain equipment was an activity arising directly out of McClelland's actual
drilling operations thus finding that McClelland was not entitled to
be held harmless for the plaintiff's accident under the owner's
protection and indemnity policy as a matter of law.3 26 Conversely,
the owner was entitled to be held harmless from the plaintiff's suit
by McClelland.
X.

LONGSHOREMEN'S AND HARBOR WORKERS'

A.

COMPENSATION ACT

Compensation

1. An Average Weekly Wage Can be Based on Pre-Injury Wages
in Other Lines of Work
In Empire United Stevedores v. Gatlin,3 27 the Fifth Circuit affirmed an expansive approach to calculating an injured worker's
average weekly wage and his loss of wage-earning capacity. A longshoreman injured his knee on his second day of employment and
was disabled. Before working as a longshoreman, the employee was
a sales representative/store manager and earned $14,797.65 in 1984.
Yet, during the fifty-two weeks before his injury, he earned only
32
$3,202.54 as a longshoreman.

8

Using this employment history, the administrative law judge
("AL") found that the employee's wages during the fifty-two weeks
immediately preceding his injury did not represent his actual wage
earning capacity and thus resorted to section 10(c) 32 9 of the Longshoremen's and Harbor Workers' Compensation Act 330 ("LHWCA")

324.
325.
326.
327.
328.
329.
330.

See 958 F.2d at 655.
Id.
Id. at 658-59.
936 F.2d 819 (5th Cir. July 1991).
Id. at 821.
33 U.S.C. § 910(c) (1988).
Id. §§ 900-950.
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to determine an average weekly wage of $284.57. The employer
appealed the Benefits Review Board's affirmance of the AL's award
331
of compensation based on this finding.
On appeal, the Fifth Circuit approved the AL's approach. If
an employee's work is inherently discontinuous or intermittent, or if
otherwise harsh results would follow by calculating wages simply by
looking at a prior year's earnings, an employee's average weekly
wage may be determined by considering the reasonable value of
services of other employees 3 2 Also, an injured worker is entitled to
have his or her average weekly wage established based on pre-injury
wages in other lines of work if intermittent longshoring work during
the previous year did not reasonably and fairly represent his/her true
wage earning capacity. 333 In this regard, the factors to be considered
in determining a pre-injury wage are not limited to the year immediately preceding the injury; they include all relevant work experience. 3 4 The court concluded that the AL's determination that the
employee's earnings during 1984 more accurately reflected his "actual
earning capacity" than did his earnings from sporadic longshoring
employment in 1986, was reasonable, supported by substantial evi3 35
dence, and approbated by applicable law.
2.

Meaning of the Term "Compensation"

In Lazarus v. Chevron USA, Inc.,336 the Fifth Circuit agreed
with an injured employee that "compensation" to an injured employee under section 18(a) of the LHWCA 3 7 includes medical benefits.338 However, the court found that an underlying compensation
3 39
order is not a final and enforceable order.
Lazarus sustained an on-the-job injury and sought LHWCA
benefits. Although the employer initially paid compensation, a dispute
occurred, and, after a period of nonpayment, the employer was
ordered to reinstate payment of compensation and pay all past-due

331.
332.
333.
334.
335.
336.
337.
338.
339.

936 F.2d at 821.
Id. at 821-22.
Id.
Id. at 822.
Id.
958 F.2d 1297 (5th Cir. Apr. 1992).
33 U.S.C. § 918(a) (1988).
958 F.2d at 1302.
Id.at 1304.
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disability benefits. The employer reinstated compensation, but did
not pay any of the employee's medical bills. The employee applied
to the deputy commissioner of the Department of Labor for a
supplementary order under section 18(a), arguing that the employer
was in default because it had not paid any of his "compensation"
as required by the AL's order.4
On appeal, the court found that the term "compensation" as
used in section 18(a) includes an employee's medical benefits. The
Act is to be liberally construed in favor of injured workers. If an
employer refuses, or neglects, to furnish medical services to a longshoreman, section 921141 provides that a district court may enforce a
compensation order.142 Also, a district court may enforce a supplementary order issued by the deputy commissioner to an employer
who has been in default for compensation payments for more than
thirty days.3 43 However, the court found that the AL's award of
compensation, which included medical benefits, was not a final order
enforceable under section 18(a). The underlying order did not adequately state the amount of "compensation" owed to the employee.
The award was indeterminate, a problem which was compounded by
the deputy commissioner's failure to provide the employer a hearing
on the matter.3 " The appellate court noted that the deputy commissioner did not appear to have made the 'specific dollar computations' contemplated by the AL" when he delegated the determination
of the amount of the award to the deputy commissioner.3 45 The Fifth
Circuit affirmed the district court's dismissal of the longshoreman's
3
petition for enforcement of a supplementary order. "
3.

Witness Credibility at Hearings is to Be Determined by the
Administrative Law Judge - Not a Reviewing Court

In Mijangos v. A vondale Shipyards, Inc. , 4 7 the Fifth Circuit
determined that the Benefits Review Board exceeded its statutorily

340.
341.
342.
343.
344.
345.
346.
347.

Id. at 1299.
33 U.S.C. § 921(d) (1988).
958 F.2d at 1299.
Id.; see 33 U.S.C. § 918(a) (1988).
958 F.2d at 1304.
Id.
Id.
948 F.2d 941 (5th Cir. Jan. 1992).
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defined powers of review when it reversed an ALJ's decision simply
because the Board disagreed with the credibility determinations made
by the judge)

48

The Benefits Review Board does not have the

authority to engage in de novo review of the evidence elicited below,
or to substitute its own views for those of the ALJ.3 49 The findings
of an ALJ must be accepted unless they are not supported by
substantial evidence in the record considered as a whole, or if they
are irrational. In this case, the ALJ found that an employee could
not return to his prior job. A number of people indicated the
employee could physically perform certain jobs. The employee, however, testified that he was in constant pain. 350 As the Fifth Circuit
noted, the facts in this case could support a finding in favor of
either party. "The choice between reasonable inferences is left to the
ALJ and may not be disturbed if it is supported by the evidence."',
In this case, the Board exceeded its statutorily-defined powers of
review and "impermissibly reweighed the evidence and made its own
credibility determinations.

B.

35 2

Section 905(b) Negligence Claims

1.

Dual Capacity of Employer: Employer and Vessel Owner
In Levene v. Pintail Enterprises, Inc. , 3 a heavy equipment
operator sued his employer under the LHWCA, alleging that the
employer had negligently caused his injury in a line-handling operation aboard a barge that was owned by another party, when the
tugboat moved the barge in order to free another barge. The trial
court dismissed the action, applying the Scindia Steam Navigation
Co. v. De Los Santos35 4 standard, and finding that the vessel owner

breached no duty to its employee.35 5
On appeal, the Fifth Circuit affirmed, observing that under the
LHWCA, when an employer acts in a dual capacity as both a vessel
owner and employer, it retains immunity for acts taken in its capacity

348.
349.
350.
351.
352.
353.
354.
355.

Id. at 945.
Id.; see Presley v. Tinsley Maintenance Serv., 529 F.2d 433, 436 (5th Cir. 1976).
948 F.2d at 944 n.l1.
Id. at 945.
Id.
943 F.2d 528 (5th Cir. 1991), cert. denied, 112 S. Ct. 2274 (1992).
451 U.S. 156 (1981).
943 F.2d at 529.
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of employer, but still may be sued "qua vessel" for vessel negligence. 35 6 Here, the employer was immune from liability for its vessel
captain's decision to continue working despite poor weather, and for
the captain's alleged failure to provide adequate illumination and
failure to provide a safe workplace, which resulted in the injury to
the employee. This was true regardless of whether the employee was
acting as a stevedore or acting as any other type of harbor worker. 357
Also, a vessel owner owes no duties other than those enumerated
in the Scindia decision to non-stevedore employees who are conducting operations on a vessel.358 The LHWCA does not allow the
employer, as vessel owner, to be liable in negligence to the employee
injured on a barge that was owned by another party. The employee
had contact with the barge only for a short time, and only by chance
as part of an operation to free another vessel. Thus, the vessel
owner/employer did not have constructive control over the work area
of the barge and was not responsible for the condition of its deck.35 9
2.

No Reimbursement Suits Allowed Under LHWCA

In Ceres Gulf v. Cooper,316 a stevedoring company and its
worker's compensation insurance carrier sued a former employee in
order to recover advance payments that had been made under the
LHWCA. Cooper brought an LHWCA claim against his employer
and received payments totalling approximately $56,000.61 Later, an
ALJ concluded that a work injury had not occurred, finding that
"the main reason for [Cooper's] hospitalization . . . was his alcohol
abuse not his alleged knee injury.

3 62

Within a month of the ruling,

the employer and the insurance company sued the longshoreman in
federal district court seeking reimbursement. When Cooper did not
answer the complaint, the district court entered a default judgment
and asked Ceres Gulf to address recoverability. Late in the litigation,
the deputy commissioner of the Department of Labor fortuitously
3 63
became aware of the case and immediately sought to intervene.

356.
357.
358.
359.
360.
361.
362.
363.

Id. at 531; see 33 U.S.C. §§ 904, 905(a), (b) (1988).
943 F.2d at 532.
Id. at 533.
Id. at 535.
957 F.2d 1199 (5th Cir. Mar. 1992).
Id. at 1201.
Id. at 1201 n.4.
Id. at 1202.
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The Fifth Circuit concluded that federal jurisdiction does not
extend over a suit seeking reimbursement 64 The LHWCA creates no
remedy, enforceable in the district court, for an employer to recover
overpayments. The LHWCA is the only potential source for federal
jurisdiction in such a case.3 65 Through the LHWCA, Congress has
provided a detailed scheme for preservation, payment, adjudication,
and review of claims covered by the LHWCA. Accordingly, the
federal courts lack jurisdiction to consider an insurance company's
federal common law claim that it is entitled to equitable reimbursement.
The court noted that "we lack jurisdiction because, under the
facts of this case, section 1331 jurisdiction, if any, for this asserted
right is preempted by the LHWCA." 3 66 In short, allowing a separate
action would counter not only the express provisions of the LHWCA,
but also the underlying purpose of this Act. To allow this separate
action, the federal courts must ignore the compromise effected by
the exclusivity aspects of the LHWCA, under which the employee is
barred from suing his employer in exchange for a more prompt and
certain, although possibly lower, recovery. The cure lies with Congress, noted the court, not the federal courts. The judgment below
was reversed and the cause remanded for dismissal in the trial court. 367
3.

Recoverable Damages in a 905(b) Claim Are
Controlled by Miles

In Robertson v. Arco Oil & Gas Co.,368 a district court found
that the children of a longshoreman who had been injured on the
Outer Continental Shelf may not recover damages for loss of consortium under the general maritime law, which is made applicable to
the LHWCA. 69 In this case, an injured seaman, his wife, and child
sued a fixed offshore drilling platform owner and the provider of
offshore services for injuries sustained on the job. Plaintiff was
employed as a roustabout. The accident occurred on the Outer
Continental Shelf off Louisiana's Gulf coast. The plaintiff's employ-

364.
365.
366.
367.
368.
369.

Id. at 1208.
Id.
Id.
Id. at 1209.
766 F. Supp. 535 (W.D. La. 1991), aff'd, 948 F.2d 132 (5th Cir. Nov. 1991).
33 U.S.C. § 905(b) (1988).
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ment was related to mineral extraction. The Outer Continental Shelf
Lands Act ("OCSLA")

70

controls all cases arising out of the mineral

71
extraction operations conducted on the Outer Continental Shelf.1
Because the OCSLA incorporates the provision of the LHWCA that
regards employees who are working on fixed platforms,3 72 the plaintiff's right to recover damages from a negligent vessel owner is
limited to the provisions of the LHWCA. Such an action, although
it arises under the OCSLA, is a general maritime law claim, because
the OCSLA merely limits an employee's right against an offending

3
vessel to a maritime negligence action.

73

The district court noted that the Supreme Court has further
clarified the elements of recovery in general maritime law actions for
wrongful death. 74 In Miles v. Apex Marine Corp.,37 the Supreme
Court limited the application of the general maritime right to recover
consortium to circumstances present in the case of Sea-Land Services
v. Gaudet 76 - i.e., a longshoreman injured in territorial waters. The
district court concluded that the child of a longshoreman who had
been injured on the Outer Continental Shelf therefore could not
7
recover loss of consortium.

4.

7

Open and Obvious Defects at Time of Turn-over of Ship Are
Not a Breach of the Scindia Duty

In Pimental v. Ltd Canadian Pacific Bul,3 78 the Fifth Circuit
found for a vessel owner in a vessel negligence case. First, it noted
that the evidence was insufficient to establish that the owner had
failed to turn over a safe ship to the stevedore, in view of evidence
that the hazard in question - oil and grease - was open and obvious
and could easily have been remedied by longshoremen who slipped
and fell on

370.
371.
1988).
372.
373.
374.
375.
376.
377.
378.
379.

it?

79

43 U.S.C. §§ 1331-1356 (1988 & Supp. H 1990).
766 F. Supp. at 537; see Recar v. CNG Producing Co., 853 F.2d 367, 369 (5th Cir.
See 43 U.S.C. § 1331(b) (1988).
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414 U.S. 573 (1974).
766 F. Supp. at 539.
965 F.2d 13 (5th Cir. July 1992).
Id. at 16.

TEXAS TECH LA W REVIEW

[Vol. 24:335

According to the court, a vessel owner has not breached its duty
to turn over a safe vessel if the defect causing the injury is open
and obvious and one that a longshoreman could have seen. 8 If,
however, a longshoreman's only alternatives when facing an open
and obvious hazard are duly impractical and/or time consuming, the
vessel owner may still be held liable for failing to turn over a safe
vessel to the stevedore. 3 8' Additionally, the vessel owner could not
be held liable for an injury caused by a hazard that emerged during
the cargo operation where the areas in question were turned over to
the stevedore and were no longer under the active control of the
3 82

vessel owner.

C.

Special Fund Cases

38 an employee
In Cajun Tubing Testors v. Hargrave,
suffered
a work-related back injury and obtained LHWCA benefits. The
employer and its insurance carrier applied for special fund relief.38 4
Section 8(f) provides that a request for apportionment of liability to
the special fund, and a statement of the grounds therefor, "shall be
presented to the deputy commissioner prior to the consideration of
the claim by the deputy commissioner. Failure to present such request
prior to such consideration shall be an absolute defense to the special
fund's liability for the payment of any benefits in connection with
such claim." 5
The special fund limits an employer's liability in a case where
an employee has a pre-existing permanent partial disability. The issue
on appeal was whether the deputy commissioner could properly
dismiss a petitioner's application for section 8(f) relief because it was
not timely filed within the meaning of section 702.321(b) of the
regulations. 86 Special fund relief under section 8(f) provides that
when an employee has a pre-existing permanent partial disability and
is then injured and totally and permanently disabled, at least in part
because of his prior disability, the employer's liability may be limited
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33 U.S.C. § 908(f) (1988).
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20 C.F.R. § 702.321(b) (1992).
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to 104 weeks of coverage. The remaining part of the employee's
benefits are to be paid out of a special fund." 7 The purpose of this
provision is to encourage the employment of handicapped workers,
by protecting an employer who hires one from paying total disability
388
benefits.
The employer filed an untimely petition for section 8(f) relief.
In an attempt to avoid this problem, it raised the "permanency not
at issue" exception to the absolute defense of an employer's failure
to timely file a fully documented application for special fund relief.
However, the court noted that this exception only applies where there
are reasons that the employer could not have foreseen that it had a
special fund claim before the consideration of the case by a deputy
commissioner. 89 For example, when a claimant's condition had not
yet reached maximum medical improvement - making the issue of
permanency of the disability unripe - a delay may be permissible.
However, this was not the case in Hargrave. Here, the employer paid
permanent disability benefits to the claimant and knew that the
claimant had suffered a permanent disability. The employer's tardiness precluded section 8(f) relief. 319
XI.

ADMIRALTY JURISDICTION: CONTRACTS

In Bethlehem Steel Corp. v. Avondale Shipyard,3 91 the Fifth
Circuit held that the administrative dispute resolution procedure that
is outlined by the Contract Disputes Act of 1978392 is a prerequisite
to the exercise of federal admiralty jurisdiction in suits regarding
government contracts for ship repair under the Suits in Admiralty
Act.3 93 Thus, a district court has no admiralty jurisdiction over a
contractor's lawsuit to recover monies owed under a government
contract for ship repairs, if the contractor did not previously file a
proper administrative claim against the United States government for
3 94
such repairs.

387.
388.
389.
390.
391.
392.
393.
394.

951 F.2d at 74.
Id.; see, e.g., Lawson v. Suwanee Fruit & S.S. Co., 336 U.S. 198, 202 (1949).
951 F.2d at 75.
Id. at 76.
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In Lucky-Goldstar, Internationalv. Phibro Energy International,
Ltd., 391 the Fifth Circuit reversed and remanded a trial court's
judgment in which it treated a claim as falling within maritime,
rather than diversity, jurisdiction.3 % Lucky Goldstar, International
("LGI") agreed to purchase approximately 1,000 metric tons of
toluene from Phibro. Phibro agreed to ship it by sea to Singapore
and insure it. LGI contended the shipment was six days late and the
toluene was contaminated. LGI then sued Phibro for breach of
contract and Phibro demanded a jury trial. The district court, however, granted LGI's motion to strike the jury because, in its view,
3 97
the contract was "overwhelmingly maritime in its general nature.
To support admiralty jurisdiction in a breach of contract action,
the underlying contract must be wholly maritime.3 98 In the words of
the Fifth Circuit: "This contract was not, beyond cavil. A principal
purpose of the contract was the land-based sale of over a thousand
metric tons of toluene." 99 It is well established that a sale of goods
itself is not "maritime" merely because the seller agrees to ship the
goods by sea. °°
A "mixed" contract containing both maritime and non-maritime
elements may be a basis for maritime jurisdiction if either of two
circumstances exist:
First, if the character of the contract is primarily maritime, and
the non-maritime elements of the contract are incidental, the
incidental, non-maritime aspects of the contract will not defeat
admiralty jurisdiction. Also, if a contract's maritime obligations
are separable from its non-maritime aspects and can be tried
separately without prejudice to the other, admiralty jurisdiction
will support trial of the maritime obligations.40 1
In this case, the maritime aspects of the contract for sale were not
sufficiently separable for a trial in admiralty; hence, the trial court
erred in asserting maritime jurisdiction over this non-maritime contract .402
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In Temple Drilling Co. v. Louisiana Insurance GuarantyAss'n. ,403
the Fifth Circuit held that a district court did not have admiralty
jurisdiction over a drilling rig owner's lawsuit against the Louisiana
Insurance Guaranty Association ("LIGA") that sought indemnification for amounts paid by the rig owner to an injured seaman when
its insurer became insolvent.404 Even if the owner's worker's compensation and employer's liability policies were marine insurance
policies, the owner's suit was not governed by the character of the
underlying insurance, but rather by the interpretation of Louisiana
statute governing the scope of the LIGA law. Admiralty jurisdiction
is, however, properly invoked in cases involving contracts for marine
insurance. 405
XII.

CONTRACT INTERPRETATION

In Gulf Island IV v. Blue Streak Marine, Inc. ,4 the Fifth Circuit
found that a protection and indemnity ("P&I") policy did not provide
coverage in a vessel owner's lawsuit, which arose out of damage to
the vessel, against a vessel operator. 40 7 The vessel owner sued an
umbrella insurer, and the umbrella insurer filed a cross-claim against
the hull and indemnity insurer for indemnity.408
The P&I policy clause which limited the extension of coverage
to damage to "other vessels" did not provide coverage for the
scheduled vessel because the word "property" is used in the P&I
clause to cover damage to the insured's property on another vessel
and not damage to the scheduled vessel itself.409
The court then noted that under an umbrella policy which
provided that "failure to give notice of any occurrence which at the
time of its happening did not appear to involve [the] policy but
which, at a later date, would appear to give rise to claims [thereunder], shall not prejudice such claims," timely notice was not a
4 10
condition precedent to recover.
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Even though the court found that timely notice from the insurance claimant was not a condition precedent to insurance liability on
the policy, the insurance company could still avoid liability by a
showing of actual prejudice to the claim from lack of timely notice.
Thus, the court held that there was a genuine issue of material fact
as to whether the umbrella insurer was prejudiced by the insured's
failure to give notice of the accident sooner, precluding a summary
41n
judgment.
XIII.

CONCLUSION

The Fifth Circuit continues to be one of the most active and
preeminent admiralty jurisdictions. Because the Fifth Circuit contains
numerous deep-water ports and because the Gulf of Mexico is the
most active offshore drilling area in the United States, the courts
within the Fifth Circuit consider an abundance of admiralty cases
each year. Practitioners and courts can look to the Fifth Circuit
opinions for guidance in admiralty cases.
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