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I. INTRODUCTION

The Texas Tort Claims Act' (hereinafter the "Act") provides
limited waiver of governmental immunity for certain government
entities. Governmental immunity is waived for the state and its
governmental units when personal injury or death is proximately
caused by a condition or use of tangible personal property under
section 101.021 of the Act. The term "condition or use" of tangible
personal property has been the subject of great political and judicial
debate. Justice Greenhill initiated the plea for legislative clarification
of "condition or use" in his concurrence in Lowe v. Texas Tech
University.2 However, the Texas Legislature has steadfastly refused
to amend the Act and define or clarify its ambiguous provisions.
Generally, when ambiguous statutory language is interpreted by the
courts in a particular manner, subsequent legislative inaction is
deemed tantamount to approval of the judicial interpretation. 3

Unfortunately, section 101.021 has received inconsistent interpre-
tations and, in some instances, the dominant basis for a decision
has been political ideology rather than judicial reason. The result
is a contradictory body of law which alternatively promotes and
prohibits waiver of governmental im - .ity for a "condition or
use" of tangible personal property. In addition, recent judicial
interpretations of section 101.021 threaten to extend waiver to
virtually any act of a government entity. The purpose of this article
is to analyze the effect and ambiguities of the language in section
101.021, demonstrate the application of section 101.021 to public
hospitals, and suggest changes to the Act to resolve uncertainties
inherent in litigation under section 101.021.

II. A BRIEF HISTORY OF GOVERNMENTAL IMMUNITY

The doctrine of governmental immunity is believed to have its
roots in the sovereignty of the kings of common law countries, 4

1. TEX. CIv. PRAc. & REM. CODE §§ 101.001-.,09 (Vernon 1986 & Supp. 1992).
2. 540 S.W.2d 297 (Tex. 1976).
3. See, e.g., Allen Sales and Servicenter, Inc. v. Ryan, 525 S.W.2d 863, 866 (Tex.

1975) (holding that absent clear legislative intent to abolish a common law rule, the courts
will continue to apply it); see also Coastal Indus. Water Auth. v. Trinity Portland Cement
Div. Gen. Portland Cement Co., 563 S.W.2d 916, 918 (Tex. 1978) (reasoning a statute shall
not be applied retroactively absent clear legislative intent).

4. See Michael J. Dudley, Note, The Life & Death of Governmental Immunity for
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although the original source of the doctrine remains a subject of
legal and philosophical debate. 5 The doctrine is based upon the
theory that the "king can do no wrong." ' 6 Because the king was
presumed to be perfect, no cause of action could allege otherwise.7

Justice Blackstone took the theory one step further. He stated that
the king "is not only incapable of doing wrong, but even of thinking
wrong.'"' The modern perspective is that governmental immunity is
justified because it facilitates activities of the state which, although
potentially harmful to an individual, are beneficial to the community
as a whole. 9

The doctrine of governmental immunity was first adopted in
the United States by the Massachusetts Supreme Court in 1812 as
a matter of public policy. 0 The doctrine gained acceptance despite
its arguable conflict with the principles of a democratic form of
government." In 1847, the Texas Supreme Court, without expla-

Governmentally Owned or Operated Hospitals: Hyde v. University of Michigan Board of
Regents, 1987 DET. C.L. REV. 565, 566.

5. The actual source of sovereign immunity principles remains a mystery. See Akhil
R. Amar, Of Sovereignty and Federalism, 96 YALE L.J. 1425, 1484 (1987); Joe R. Greenhill
& Thomas V. Murto, Governmental Immunity, 49 TEX. L. REV. 462, 465 (1971); William
A. Olson, Governmental Immunity From Tort Liability, 31 BAYLOR L. REV. 485, 485 (1979);
Gary A. Goff, Comment, Broad Tort Immunity Provided Texas Public Schools and Public
School Personnel: A Reappraisal, 16 TEX. TECH L. REV. 515, 515 (1985).

6. See Olson, supra note 5, at 485. The "king was perceived . . . [to have] received
his power from God, [and] like God, he could do nothing wrong." Dudley, supra note 4,
at 566 n.8; see W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS §
131, at 1033 (5th ed. 1984).

7. See John W. Miller, Comment, Sovereign Immunity: The King Can Do No Wrong?,
8 AM. J. TRIAL ADVOC. 471, 471 (1985) (citing 3 WILLIAM SEARLE HOLDSWORTH, A HISTORY

OF ENGLISH LAW 458-69 (5th ed. 1942)).
8. 1 WILLIAM BLACKSTONE, COMMENTARIES 246 (1902); see also A. Tuck-Wilkerson,

Comment, Medical Malpractice in the California Prepaid Health Care Industry-Should the
State Be Liable?, 19 U. WEST L.A. L. REV. 53, 53 (1987) (quoting Adam Smith: "The
sovereign is completely discharged from a duty, in the attempting to perform which he must
always be exposed to innumerable delusions, and for the proper performance of which no
human wisdom or knowledge could ever be sufficient." ADAM SMITH, WEALTH OF NATIONS

Vol. II, bk. IV, ch. 9 (United States, William Benton 1776)).
9. See Tuck-Wilkerson, supra note 8, at 54.

10. See Texas Highway Dep't v. Weber, 147 Tex. 628, 631, 219 S.W.2d 70, 72 (1949);
Goff, supra note 5, at 515.

11. One commentator viewed sovereign immunity as an "oppressive concept in our
courts." Amar, supra note 5, at 1426. The Constitution limited the rights of the government
but when the government violates citizen's rights, the government wheels out sovereign
immunity to defeat the remedial imperative. Id. It has been argued that the theory that the
sovereign can do no wrong is "inconsistent with democratic theory and unacceptable to
modern .. . society." See Tuck-Wilkerson, supra note 8, at 53.
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nation, adopted the doctrine of governmental immunity in Hosner
v. DeYoung.' 2 Thereafter, governmental immunity was adopted by
many other states 3 and remained sacred until 1946 when Congress
adopted the Federal Tort Claims Act. 4 Waiver of governmental
immunity was resisted by the states, despite judicial dissatisfaction,
until 1957 when the Florida Supreme Court "launched the era of
court attacks on immunity."'" Since 1957, many courts have criti-
cized the doctrine as, among other things, mistaken, unjust, and
an "anachronism without rational basis [that] has existed only by
virtue of inertia."' 6

To offset the harsh results of absolute governmental immunity,
some courts created exceptions to the doctrine.' 7 Immunity became
dependent upon the character of the function performed by the
unit of government. Two categories of functions emerged: govern-
mental and proprietary. 8 Governmental functions, such as police

12. 1 Tex. 764, 769 (1847); see Goff, supra note 5, at 516.

13. See I JAMES A. DOOLEY, MODERN TORT LAW § 20.03 (rev. ed. 1982). The author

stated that the adoption of sovereign immunity is "[oine of the mysteries of the American

legal system." Id. § 20.01; see also Kenneth C. Davis, Sovereign Immunity Must Go, 22
ADMIN. L. REV. 383, 393 (1970). The author complained that "[o]ne can read a hundred
judicial opinions about sovereign immunity without ever encountering a reason in favor of
it. Decisions based on sovereign immunity customarily rest on authority, the authority rests
on history, and the history rests on medievalisms about monarchs." Id.

14. See Greenhill, supra note 5, at 464. The Federal Tort Claims Act is beyond the

scope of this article. However, the Federal Tort Claims Act provides some useful analogies
to the Texas Tort Claims Act and may serve as val ",le secondary authority. See generally

Harold J. Krent, Preserving Discretion Without Sacri ing Deterrence: Federal Governmental
Liability in Tort, 38 UCLA L. REV. 871 (1991) (examining whether the federal government

should have immunity); Keith B. Sieczkowski, Service Member Recovery for Military Medical
Malpractice Under the Federal Tort Claims Act: A Judicial Response, 19 ST. MARY'S L.J.
203 (1987) (discussing special treatment under the Federal Tort Claims Act for military
installations); Bruce G. Hart, Comment, Medical Malpractice Protection Under the Federal
Tort Claims Act: Protecting Both Physicians and Claimants, 58 FORDHAM L. REV. 1107

(1990) (discussing the reasons Congress enacted the Federal Tort Claims Act).

15. See Greenhill, supra note 5, at 464; see also Harry Morrison, Sovereign Immunity,
60 FLA. B.J. 41 (1986). The Florida Supreme Court waived governmental immunity for
proprietary functions in Hargrove v. Town of Cocoa Beach, 96 So. 2d 130 (Fla. 1957).

16. See Greenhill, supra note 5, at 465 (citing Muskopf v. Corning Hosp. Dist., 359
P.2d 457, 463 (Cal. 1961)); Goff, supra note 5, at 517.

17. See Jeffrey V. Strahan, Note, Torts - Municipal Liability - Exemplary Damages
Available Against Municipality Performing Proprietary Function if Willful or Malicious

Conduct Directly Attributable to City Officials, 19 ST. MARY'S L.J. 773, 774 (1988).
18. See Olson, supra note 5, at 490-91; see also Greenhill, supra note 5, at 463.

Proprietary functions are those functions which can be provided by private persons. Id.
Governmental functions are those which are "normally performed by governmental units."
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and fire protection, continued to be immune, but proprietary func-
tions were no longer protected.' 9 Other courts criticized these dis-
tinctions as confusing, irrational, and difficult to identify because
there was no "established rule" to determine to what category a
function belonged.20 Indeed, the United States Supreme Court char-
acterized the distinction as "inherently unsound" and an example
of "inevitable chaos. ' 2'

State legislatures initially resisted the judicial distinctions and
erosions of the doctrine. Some even revived the doctrine through
legislation after exceptions were carved by the judiciary. 22 However,
under pressure from judicial prompting, many state legislatures
eventually modified or completely eliminated governmental immu-
nity. 23  In fact, since 1955, most jurisdictions have made local
governments amenable to suit in tort in some manner. 24 Texas was
one of two states which abrogated total governmental immunity
with little prompting from the courts. 25

Id. The proprietary function exception was first recognized in the early nineteenth century.
See Bailey v. Mayor of New York, 3 Hill 531, 539 (N.Y. Sup. Ct. 1842) (first court to
distinguish between the governmental and proprietary functions of a municipality).

19. See Strahan, supra note 17, at 776; see, e.g., Genzer v. City of Mission, 666 S.W.2d
116, 119-20 (Tex. App.-Corpus Christi 1983, writ ref'd n.r.e.) (city fireworks display
constituted governmental function because voluntarily assumed for the benefit of the public);
Treadway v. Whitney Indep. Sch. Dist., 205 S.W.2d 97, 100 (Tex. Civ. App.-Waco 1947,
no writ) (operation of a school bus is a government function); accord Jackson v. Florence,
320 So. 2d 68, 75 (Ala. 1975) (abolished municipal immunity for torts); Brinkman v. City
of Indianapolis, 231 N.E.2d 169, 173 (1967) (municipalities liable for torts of police officers);
Haney v. City of Lexington, 386 S.W.2d 738, 742 (Ky. App. 1964) (municipalities liable for
torts not involving judicial or legislative functions); Austin v. City of Baltimore, 405 A.2d
255, 259 (1979) (immunity waived for proprietary functions but not for governmental
functions); Taylor v. Newport News, 197 S.E.2d 209, 210 (1973) (refused to waive immunity
for governmental functions).

20. City of Trenton v. New Jersey, 262 U.S. 182, 191-192 (1923). One commentator
characterized the government propriety distinction as confused and irrational: "It offered
no solid grounds for prediction, invited test litigation, operated in a fortuitous and erratic
fashion, and had little relevance to either the social need for risk distribution or the economic
feasibility of shifting from the injured individual to the public treasury losses due to serious
injuries." ARVO VAN ALSTYNE, CALIFORNIA GOVERNMENT TORT LIABILITY § 1.17 (1964).

21. Indian Towing Co. v. United States, 350 U.S. 61, 65 (1955).
22. See Greenhill, supra note 5, at 465-66.
23. See George A. Michak, Comment, Target Defendants and Tort Law Reform: A

Perspective on Medical Malpractice and Municipal Liability, I I VT. L. REV. 535, 557 (1986);
see also Goff, supra note 5, at 517 (discussing the demise of the governmental-proprietary
distinction).

24. See Goff, supra note 5, at 517.
25. See Greenhill, supra note 5, at 467. Justice Greenhill speculated that the Texas
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III. THE TExAs TORT CLAIMS ACT

The Texas Legislature first attempted to curtail the harsh effects
of the doctrine of governmental immunity in 1953.16 The fear of
economic repercussions on local governments, however, prevented
passage of the bill. 27 Thereafter, several other bills died at the behest
of the Texas Municipal League and by gubernatorial veto, presum-
ably out of fear of an "onerous burden" upon taxpayers.28 How-
ever, in 1969, Governor Smith recognized the need to reconsider
the propriety of absolute governmental immunity.29 After the leg-
islature conformed the bill to accommodate the Governor's objec-
tions, the modified bill was passed and signed on May 22, 1969,
and the Act became effective on January 1, 1970.30 In 1985, the
Act was repealed and reenacted with some language changes and
deletions in Chapter 101 of the Texas Civil Practice and Remedies
Code.3 Section 101.021 of the Act provides that:

A governmental unit in the state is liable for:
(1) property damage, personal injury, and death proximately

caused by the wrongful act or omission or the negligence

Legislature may have been indirectly encouraged by the Texas Supreme Court's apparent
dissatisfaction with the doctrine of charitable immunity. See id. at 467 n.42 (citing Watkins
v. Southcrest Baptist Church, 399 S.W.2d 530 (Tex. 1966), overruled sub nom. Howle v.
Camp Amon Carter, 470 S.W.2d 629 (Tex. 1971)).

26. See Greenhill, supra note 5, at 467 n.43 (citing SENATE INTERIM Comm., REPORT ON
STUDY OF GOVERNMENTAL IMMUNITY, S. REP. No. 733, 61st Leg., R.S. 6 (1969)). The bill
was drafted with the assistance of Dean Page Keeton. See W. James Kronzer, The New
Texas Tort Claims Act: Some Offhand Reflections, 4 TRIAL LAW. F. I1, 12 (Nov.-Dec.
1969).

27. See Greenhill, supra note 5, at 467.
28. See id.
29. See Veto Message of Gov. Smith, Tex. H.B. 117, H.J. OF TEX., 61st Leg., R.S.

1621 (1969).
30. See Greenhill, supra note 5, at 468. The governor was satisfied after attractive

nuisance claims were eliminated, licensee status was given to nonpaying claimants injured
by premise defects, liability was restricted for defective traffic control hazards, and individual
immunity for government employees was preserved. See id.; see also TEx. REV. CIV. STAT.
ANN. art. 6252-19, §§ 14, 15 (Vernon 1970) (repealed 1985) (listing exceptions to the waiver
of sovereign immunity and preserving individual immunity of public officers, agents, or
employees of government).

31. Compare Act of May 17, 1985, 69th Leg., R.S., ch. 959, § 1, 1985 Tex. Gen. Laws
3242, 3303-04 (amended 1987, 1991) (codified at TEx. Civ. PRAc. & REM. CODE ANN. §§
101.001-.109 (Vernon 1986 & Supp. 1992)) with Tax. REV. CIv. STAT. ANN. art. 6252-19
(Vernon 1970) (repealed 1985). See generally Robinson v. Central Tex. MHMR Ctr., 780
S.W.2d 169, 171 (Tex. 1989) (explaining that the original Texas Tort Claims Act was
reenacted in 1985 in reorganized form as part of the Texas Civil Practice and Remedies
Code).
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of an employee acting within his scope of employment if:
(A) the property damage, personal injury, or death arises

from the operation or use of a motor-driven vehicle
or motor-driven equipment; and

(B) the employee would be personally liable to the claimant
according to Texas law; and

(2) personal injury and death so caused by a condition or use
of tangible personal or real property if the governmental
unit would, were it a private person, be liable to the claimant
according to Texas law.32

With some exclusions,33 the Act waives governmental immunity for
most government units.34 Governmental immunity is waived "in
three general areas: use of publicly owned automobiles, premise
defects, and injuries arising out of a condition or use of tangible
property."" Despite repeated attacks on the Act by litigants who
sought to expand waiver of governmental immunity, the courts have
consistently held that the Act is constitutional.3 6

32. TEX. CIv. PRAC. & REM. CODE ANN. § 101.021 (Vernon 1986). Liability of the
state government is limited to $250,000 for each person, $500,000 for each incident of bodily
injury or death, and $100,000 for each incident of destruction or damage of property. The
limits are the same for a municipality. Liability for a unit of local government other than
a municipality is limited to $100,000 for each person, $300,000 for each incident of bodily
injury or death, and $100,000 for each incident of destruction or damage to property. See
TEX. CiV. PRAC. & REM. CODE ANN. § 101.023 (Vernon 1986 & Supp. 1992). Liability limits
cannot be waived even if the government fails to plead § 101.023. See, e.g., Whipple v.
Deltscheff, 731 S.W.2d 700, 705 (Tex. App.-Houston [14th Dist.] 1987, writ ref'd n.r.e.)
(holding that county's liability was limited to $100,000 notwithstanding failure to plead
limitation); State Highway Dep't v. Pinner, 531 S.W.2d 851, 858 (Tex. Civ. App.-Beaumont
1975, no writ) ($100,000 limit cannot be waived); see also TEX. Civ. PRAC. & REM. CODE
ANN. § 102.003 (Vernon 1986) (stating limits of liability of local government unit for
damages awarded against a local government employee).

33. See TEX. Cirv. PRAc. & REM. CODE ANN. §§ 101.051-.063 (Vernon 1986 & Supp.
1992).

34. "Government units" are defined broadly. See TEx. Civ. PRAC. & REM. CODE ANN.

§ 101.001(2) (Vernon Supp. 1992).
35. Greenhill, supra note 5, at 468; see, e.g., Salcedo v. El Paso Hosp. Dist., 659

S.W.2d 30, 31 (Tex. 1983); City of Baytown v. Townsend, 548 S.W.2d 935, 938 (Tex. Civ.
App.-Houston [1st Dist.) 1977, writ ref'd n.r.e.).

36. See University of Tex. Medical Branch v. York, 808 S.W.2d 106, 111 (Tex. App.-
Houston [1st Dist.] 1991, writ requested); Armendarez v. Tarrant County Hosp. Dist., 781
S.W.2d 301, 307 (Tex. App.-Fort Worth 1989, writ denied); Stout v. Grand Prairie Indep.
Sch. Dist., 733 S.W.2d 290, 296 (Tex. App.-Dallas 1987, writ ref'd n.r.e.), cert. denied,
485 U.S. 907 (1988); Tarrant County Hosp. Dist. v. Ray, 712 S.W.2d 271, 273 (Tex. App.-
Fort Worth 1986, writ ref'd n.r.e.); Floyd v. Willacy County Hosp. Dist. 706 S.W.2d 731,
733-36 (Tex. App.-Corpus Christi 1986, writ ref'd n.r.e.).
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A. Operation or Use of Motor-Driven Vehicle

The motor vehicle exception is not normally at issue in medical
malpractice actions against public hospitals. However, decisions
interpreting the motor vehicle exception provide useful analogies to
the "use or condition" language in section 101.021(2). 37 Subsection
(1) of section 101.021 sets forth a two-prong requirement to impose
liability on a governmental unit. First, the property damage, per-
sonal injury, or death must arise from the operation or use of a
motor-driven vehicle or motor-driven equipment.38 Unlike subsection
(2), governmental immunity is waived by "use" or "operation." 9

Subsection (1)(B), the second prong, further limits waiver of im-
munity to situations where the employee or agent of the govern-
mental unit would be personally liable to the claimant under Texas
law. 4o

The two-prong requirement, along with the dual terms of "use"
and "operation," arguably prevents the expansive, liberal reading
given by the courts to subsection (2).4 The decisions have been
inconsistent. In Finnigan v. Blanco County,42 the court held that
leaving a patrol car unattended with the engine running gave rise
to a claim for the "use" or "operation" of a motor-driven vehicle
within the meaning of the Act. 43 On the other hand, in Brantley v.
City of Dallas," an ambulance operator's refusal to transport a
plaintiff was held not to be "use" or "operation" within the
meaning of the Act. 45 In Jackson v. City of Corpus Christi," the
plaintiffs claimed that their injuries were caused by the police
officer's failure to direct traffic at the scene of an accident and the

37. See TEX. CIv. PRAC. & REM. CODE ANN. § 101.021(l) (Vernon 1986).
38. Id. § 101.021(I)(A).
39. Id.
40. Id. § 101.021(I)(B); see, e.g., City of San Antonio v. Schneider, 787 S.W.2d 459,

464 (Tex. App.-San Antonio 1990, writ denied).
41. See Jackson v. City of Corpus Christi, 484 S.W.2d 806, 809 (Tex. Civ. App.-

Corpus Christi 1973, writ ref'd n.r.e.).
42. 670 S.W.2d 313 (Tex. App.-Austin 1984, no writ).
43. Id. at 317-18.
44. 545 S.W.2d 284 (Tex. Civ. App.-Amarillo 1976, writ ref'd n.r.e.).
45. Id. at 287; see infra notes 238-49 and accompanying text; see also Mejia v. City of

San Antonio, .759 S.W.2d 198, 200 (Tex. App.-San Antonio 1988, no writ) (holding that
a question of fact exists on whether a claim "arose from" the use or operation of an
emergency medical service vehicle).

46. 484 S.W.2d 806 (Tex. Civ. App.-Corpus Christi 1972, writ ref'd n.r.e.).

[Vol. 24:131
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officer's removal of a patrol car as a warning device for oncoming
traffic. 47 The court held that the injuries did not arise from the
operation of a motor vehicle, although arguably the term "use"
alone might have lent itself to such an interpretation. 48

The Houston Court of Appeals for the Fourteenth District held
to the contrary to Brantley and Jackson in Bryant v. Metropolitan
Transit Authority.49 In Bryant, the plaintiff was assaulted by pas-
sengers riding on the defendant's bus.50 The plaintiff alleged that
the bus driver failed to control and supervise the passengers and
failed to maintain a proper "lookout" and argued that such acts
and omissions constituted negligent use of tangible personal prop-
erty. " The court deemed section 101.021 ambiguous and applied
the pre-code version of the Act." The court reasoned that the words
"and the use of tangible property" must be interpreted to mean
"or the use of tangible property" and found the defendant liable
for misuse of tangible property." In his dissent, Justice Murphy
criticized the majority's decision because, although the driver may
have erred in judgment, the plaintiff's injuries were not caused by
the operation or use of the motor vehicle.5 4 Justice Murphy stated
that "[tihe bus was merely the site of the altercation; its use or
operation did not cause [the Plaintiff's] injuries." 5

Courts have analyzed subsection (1) most frequently in claims
against school districts.5 6 In Hitchcock v. Garvin," the plaintiff's
child was struck by a car immediately after disembarking from a
school bus.58 The trial court granted summary judgment to the
school district on the basis of governmental immunity.5 9 The plain-
tiff alleged that a fact issue existed on whether the school bus driver

47. Id. at 808.
48. Id. at 810.
49. 722 S.W.2d 738 (Tex. App.-Houston [14th Dist.] 1986, no writ).
50. Id. at 739.
51. Id. at 742.
52. Id. at 740.
53. Id.
54. Id. at 742.
55. Id.
56. The Act only applies to school districts with regard to the use or operation of

motor vehicles. See TEx. Civ. PRAC. & REM. CODE ANN. § 101.051 (Vernon 1986). The
implications of § 101.051 are beyond the scope of this article.

57. 738 S.W.2d 34 (Tex. App.-Dallas 1987, no writ).
58. Id. at 35.
59. Id.

19931
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activated the flasher lights.60 The appellate court recognized that
"use" and "operation" were not defined in the Act and applied
the "common and ordinary meaning" of the words to the facts of
the case. 6' The court concluded that the failure to activate the
flashers on a school bus constituted "use" or "operation" of a
motor vehicle. 62 The judgment of the trial court was reversed. 63

In contrast, a "use" or "operation" of a motor vehicle was
not found in Hopkins v. Spring Independent School District." In
Hopkins, a child afflicted with cerebral palsy sustained a blow to
the head when she was pushed by another student. 65 The child had
been left unattended in the school building." The child's condition
worsened throughout the day and she later suffered severe convul-
sions while riding on the school bus. 67 The court held that the
injuries did not fall within subsection (1) because the injuries did
not arise from the operation or use of the vehicle. 6 Similarly, in
Heyer v. North East Independent School District,69 a student lost
control of his automobile on school premises and injured the
plaintiff. 70 The plaintiff argued that the motor vehicle exception
extended to use or operation of the fellow student's vehicle.7' The
court rejected the plaintiff's argument because the vehicle involved
was not owned or operated by an agent of the school district. 72

The most recent Texas Supreme Court case defining the terms
"use" and "operation" under subsection (1) is Leleaux v. Ham-

60. Id. at 36.
61. Id. at 37. The court defined "operation" as "the doing or performing of a work

or of something involving practical application of principles or process" and "use" as "the
act or practice of employing something." Id.

62. Id.
63. Id. at 38. But see Mount Pleasant Indep. Sch. Dist. v. Estate of Lindburg, 766

S.W.2d 208 (Tex. 1989). In Mount Pleasant, a student was killed while crossing the highway
after the bus had dropped her off and proceeded 100 to 200 yards down the road. Id. at
210. The court found, in part, that the evidence failed to demonstrate that the student's
death was caused by "operation or use of a motor-driven vehicle." Id. at 212.

64. 706 S.W.2d 325 (Tex. App.-Houston [14th Dist.] 1986), aff'd, 736 S.W.2d 617
(Tex. 1987).

65. Id. at 326.
66. Id.
67. Id.
68. Id. at 327.
69. 730 S.W.2d 130 (Tex. App.-San Antonio 1987, writ ref'd n.r.e.).
70. Id.
71. Id. at 131.
72. Id. at 132.

[Vol. 24:131
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shire-Fannett Independent School District.7 In Leleaux, a student
struck her head on the frame of the rear emergency exit of a school
bus. 74 The student was on the bus waiting for her classmates.75 The
plaintiffs \argued that one purpose of the bus was to provide a
waiting place for students and, thus, the driver employed the bus
for one of 'its given purposes. 76 The Texas Supreme Court disa-
greed.7 7 Although the Act does not specifically identify who must
use or operate the vehicle to trigger waiver of governmental im-
munity, the court reasoned that a government employee must take
some action before the government can become liable and immunity
becomes an issue. 7 The court found that the bus was merely the
site of the injury and, consequently, that governmental immunity
was not waived. 79

73. 835 S.W.2d 49 (Tex. 1992).
74. Id. at 51.
75. Id.
76. Id. at 53. Justice Cook agreed with the plaintiffs in his dissent. Id. (Cook, J.,

dissenting).
77. See id.
78. See id.
79. Id. at 52 (citing Hopkins v. Spring Indep. Sch. Dist., 736 S.W.2d 617, 619 (Tex.

1987)). In addition to waiver for use or operation of a motor vehicle, the Act also provides
for waiver of government immunity where there is a defect on premises owned or occupied
by a government unit. Section 101.022 provides that:

(a) If a claim arises from a premise defect, the governmental unit owes to the
claimant only the duty that a private person owes to a licensee on private
property, unless the claimant pays for the use of the premises.

(b) The limitation of duty in this section does not apply to the duty to warn of
special defects such as excavations or obstructions on highways, roads, or
streets or to the duty to warn of the absence, condition, or malfunction of
traffic signs, signals, or warning devices as is required by Section 101.060.

TEx. CIv. PRAC. & REM. CODE ANN. § 101.022 (Vernon 1986); see Tarrant County Water
Control & Improvement Dist. No. 1 v. Crossland, 781 S.W.2d 427, 433 (Tex. App.-Fort
Worth 1989, writ denied); Vela v. Cameron County, 703 S.W.2d 721, 723 (Tex. App.-
Corpus Christi 1985, writ ref'd n.r.e.). The government unit owes the claimant the duty
owed to a licensee. A government employee must warn of the danger only if she has actual
knowledge of the defect. See 781 S.W.2d at 432-33. The government unit may be held liable
if it is negligent in correcting the defect or fails to act to correct the defective condition.
See Smith v. State, 716 S.W.2d 177 (Tex. App.-E! Paso 1986, writ ref'd n.r.e.). However,
the government unit may not be held liable for both a failure to warn and negligence for
failure to correct or improper correction of the defective condition. Id.

In State v. Tennison, the Supreme Court clarified the nature of the duty owed by the
governmental unit:

It is well settled in this State that if the person injured was on the premises as a
licensee, the duty that the proprietor or licensor owed him was not to injure him



TEXAS TECH LA W REVIEW [Vol. 24:131

B. Condition or Use of Tangible Personal Property

Subsection (2) waives governmental immunity for "personal
injury and death so caused by a condition or use of tangible personal
or real property." 80 This phrase is not defined in the Act.8' Con-
fronted with ambiguous terminology and no statutory definitions,

by willful, wanton or gross negligence .... An exception to the general rule is
that when the licensor has knowledge of a dangerous condition, and the licensee
does not, a duty is owed on the part of the licensor to either warn the licensee
or to make the condition reasonably safe. As to a premise defect, the governmental
entity must have actual knowledge of the defect or danger to the plaintiff before
liability is imposed. Moreover, the state must be negligent in acting or failing to
act to correct the condition or to warn the plaintiff of the danger, but not both.

509 S.W.2d 560, 562 (Tex. 1974); see also Lower Neches Valley Auth. v. Murphy, 536
S.W.2d 561, 562-63 (Tex. 1976) (quoting Tennison's clarification of the duty owed by a
governmental unit); Payne v. City of Galveston, 772 S.W.2d 473, 477 (Tex. App.-Houston
[14th Dist.] 1989, writ denied) (holding that a government unit has no duty to warn of a
dangerous condition that is open and obvious to licensees). Knowledge of the defect by the
defendant gives rise to a duty to warn of the potential danger. Id. Such knowledge, however,
must be actual. See Creek v. Texas State Dep't of Highways & Pub. Transp., 826 S.W.2d
797, 802 (Tex. App.-Texarkana 1992, writ denied) (Draughn, J., dissenting).

On the other hand, invitees are entitled to a duty of reasonable care. See City of
Denton v. Page, 683 S.W.2d 180, 194 (Tex. App.-Fort Worth 1985), aff'd in part, rev'd
in part, 701 S.W.2d 831 (Tex. 1986). An invitee is one who has paid for his or her own
use of the premises. But see Marshbank v. Austin Bridge Co., 669 S.W.2d 129, 133 (Tex.
App.-Corpus Christi 1984, writ ref'd n.r.e.) (holding that payment to navigation district
for use of premises did not make an employee of a steamship agency an invitee); Garcia v.
State, 817 S.W.2d 741, 743 (Tex. App.-San Antonio 1991, writ denied) (holding that
payment of general automobile licensing fees and fuel taxes does not give rise to invitee
status). An invitee is "one who enters on another's land with the owner's knowledge and
for the mutual benefit of both." See 683 S.W.2d at 191. Independent contractors owe the
same duty of care to invitees as the owner or occupier of the premises. See id. at 195.
Moreover, invitee status may arise by express or implied invitation, but it cannot arise
unless there is some relation which inures to the mutual benefit of the two parties. See id.;
see also Hamric v. Kansas City S. Ry., 718 S.W.2d 916, 919 (Tex. App.-Beaumont 1986,
writ ref'd n.r.e.) (holding that state has a duty to maintain side roads free of vegetation if
there is a danger posed to motorists).

80. TEX. Civ. PRAC. & REM. CODE ANN. § 101.021(2) (Vernon 1986). The courts equate
negligent "use" with "misuse." See Salcedo v. El Paso Hosp. Dist., 659 S.W.2d 30, 33
(Tex. 1983) (characterized the plaintiff's allegation as "misuse" of tangible personal prop-
erty); cf. Montoya v. Tarrant County Hosp. Dist., 760 S.W.2d 361, 364 (Tex. App.-Fort
Worth 1988, writ denied) (holding that a blank form for emergency room use does not meet
the requirement of "tangible personal property").

81. See TEx. CiV. PRAC. & REM. CODE ANN. § 101.001 (Vernon 1986). In contrast to
the motor vehicle exception, the "condition or use" of property provision applies to personal
injury and death only. See id. § 101.021(2). An action for property damage resulting from
some condition or use of property cannot be sustained under the Act. See DeAnda v. County
of El Paso, 581 S.W.2d 795, 797 (Tex. Civ. App.-El Paso 1979, no writ).
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the courts have been forced to define the language by looking to
sources outside the Act. 2 Courts have defined "tangible" as prop-
erty that is capable of being "handled, touched, or seen." '8 3 Addi-
tionally, courts have broadly defined "personal injury" as all types
of injury a person might receive, including mental suffering. 4 For
the most crucial terms, "use or condition," the courts have applied
their "common and ordinary" meaning."

82. Webster's is the dictionary of choice. See, e.g., Beggs v. Texas Dep't of Mental
Health & Mental Retardation, 496 S.W.2d 252, 254 (Tex. Civ. App.-San Antonio 1973,
writ ref'd).

83. Robinson v. City of San Antonio, 727 S.W.2d 40, 43 (Tex. App.-San Antonio
1987, writ ref'd n.r.e.). The court held that a protective order is not tangible property
capable of being handled, touched or seen, even if a copy of the order is in plaintiff's
possession. Id.

What constitutes tangible property is often central to the litigation. In Wilkins v. State,
716 S.W.2d 96 (Tex. App.-Waco 1986, writ ref'd n.r.e.), the plaintiffs sued the state and
the state highway department for injuries they received when struck by a carrier transporting
a mobile home. Id. at 97. The plaintiffs alleged that the state negligently issued a permit
to transfer mobile homes over state highways and that the permit constituted tangible
personal property that was misused by state employees. Id. at 98. The trial court granted
summary judgment for the state and the state highway department based upon governmental
immunity. Id. at 97. The Waco Court of Appeals held that a permit was not tangible
personal property and, in addition, held that issuance of the permit had no causal relationship
with the plaintiffs' injuries. Id. at 98.

In Wyse v. Department of Pub. Safety, 733 S.W.2d 224 (Tex. App.-Waco 1986, writ
ref'd n.r.e.), several former police officers sued their former employer for tortious interfer-
ence with business relations and invasion of privacy. Id. at 225. In addition to their state
law claims against various state officials, the plaintiffs sued the Department of Public Safety
under the Act and alleged that their termination of employment arose from the use of a
polygraph machine. Id. at 228. The plaintiffs had refused to take a polygraph examination
to absolve themselves from illegal activity. Id. at 226. The Waco Court of Appeals held
that the plaintiffs' allegations did not allege use or misuse of tangible personal property.
Id. at 228. In addition, the court held that the state officials would not be liable to the
plaintiffs as private individuals and, thus, could not be liable to the plaintiffs under the
Act. Id.

84. See, e.g., Brown & Root, Inc. v. City of Cities Mun. Util. Dist., 721 S.W.2d 881,
884-85 (Tex. App.-Houston [1st Dist.] 1986, no writ) (holding that mental anguish is a
personal injury); Parr Golf, Inc. v. City of Cedar Hill, 718 S.W.2d 46, 47-48 (Tex. App.-
Dallas 1986, no writ) (concluding that mental anguish is a personal injury); Mokry v.
University of Tex. Health Science Ctr., 529 S.W.2d 802, 804-05 (Tex. Civ. App.-Dallas
1975, writ ref'd n.r.e.) (relying upon various statutory and common law definitions).

85. See, e.g., Hitchcock v. Garvin, 738 S.W.2d 34, 37 (Tex. App.-Dallas 1987, no
writ) (holding that failure to activate the warning flashers on a school bus while children
exit constitutes an act or omission arising from the operation or use of a motor vehicle)
Brantley v. City of Dallas, 545 S.W.2d 284, 286 (Tex. Civ. App.-Amarillo 1976, writ ref'd
n.r.e.) (stating that a city's refusal to render ambulance service did not arise from the
operation or use of a motor vehicle); Beggs v. Texas Dep't of Mental Health & Mental
Retardation, 496 S.W.2d 252, 254 (Tex. Civ. App.-San Antonio 1973, writ ref'd) (con-
cluding that an error in judgment did not involve the use of tangible personal property).
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In Beggs v. Texas Department of Mental Health & Mental
Retardations6 the plaintiff alleged that the defendant improperly
released a patient from state custody to a private nursing home
with knowledge that the patient was an extremely violent and
dangerous person.8 7 The court relied upon Webster's Dictionary and
defined "use" as: "to put or bring into action or service; to employ
for or apply to a given purpose." 88 Based upon the ordinary meaning
of "use" in Webster's Dictionary, the court held that an error in
judgment by government employees did not involve the use of
tangible property.8 9 The judgment of the trial court was affirmed.9

The Texas Legislature's failure to define the word "use" has
provided "a fertile field for litigation and controversy." 9' This is
particularly true in medical malpractice lawsuits against public hos-
pitals. 92 On one hand, the Act was "enacted to abolish governmental
immunity in certain instances and to grant permission to all claim-
ants to bring suit against the State of Texas for all claims arising
under the Act." ' 93 However, some commentators have argued that
the Act was not intended to be a broad waiver of governmental
immunity and, indeed, the state may withhold its consent to be
sued.9

Lowe v. Texas Tech University95 remains the seminal decision
for interpretation of section 101.021(2). In Lowe, the plaintiff
injured his knee while playing varsity football for Texas Tech
University.9 The plaintiff alleged that the coaching staff, manage-
ment, and trainers of Texas Tech were negligent for failure to
provide proper equipment, for failure to permit the plaintiff to

86. 496 S.W.2d 252 (Tex. Civ. App.-San Antonio 1973, writ ref'd).
87. Id. at 254.
88. Id.
89. Id.
90. Id.; see also Gonzales v. Lubbock State Sch., 487 S.W.2d 815, 816 (Tex. Civ.

App.-Amarillo 1972, no writ) (injuries received by the plaintiff when she slipped on sheets
left on the floor by a fellow employee did not arise from a physical condition of the
premises).

91. Robinson v. Central Tex. MHMR Ctr.. 780 S.W.2d 169, 170 (Tex. 1989).
92. See infra part IV.
93. Brown v. Owens, 674 S.W.2d 748, 750 (Tex. 1984).
94. See James L. Shepherd, Comment, Section Five of the Texas Tort Claims Act

Provides Only for the Venue of Suits Instituted under Its Authority, 26 S. TEx. L.J. 593,
594 (1985).

95. 540 S.W.2d 297 (Tex. 1976).
96. Id. at 298.
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wear proper equipment, and for provision of defective equipment. 97

The trial court granted judgment in favor of Texas Tech and the
court of appeals affirmed. 9

The Texas Supreme Court determined that the plaintiff's alle-
gations raised two separate issues." First, did Texas Tech's affir-
mative provision of defective equipment trigger waiver of
governmental immunity? Second, did the failure to furnish appro-
priate equipment trigger waiver?"°° With respect to the first issue,
the court held that an affirmative allegation of furnishing defective
equipment stated a cause of action within the waiver provisions of
section 101.021(2).101 The court stated:

It is further apparent that a failure to furnish proper protective
equipment for [the plaintiff's] injured knee, if such was the case,
is not distinguishable, in so far as the problem at hand is
concerned, from the failure to provide bed rails for a hospital
bed in McGuire, or from the failure to provide protective items
of laboratory equipment in Mokry.'02

The court held that the plaintiff's "allegations of a negligent failure
to furnish him proper protective items of personal property, to be
used as a part of the uniform furnished to him, brought his case
within the statutory waiver of immunity arising from some condition
or some use of personal property."'' 3 The plaintiff's allegations
that Texas Tech failed to provide protective equipment initially
appears to involve the non-use of property rather than the use or
misuse of property. The key, however, is the court's statement that
Texas Tech failed to provide protective equipment "to be used as
a part of the uniform furnished to him. . . ."104 Thus, waiver was
triggered because Texas Tech provided an incomplete uniform.
Arguably, if Texas Tech had not provided a uniform at all, there
would not have been waiver of governmental immunity under section
101.021.105

97. Id.
98. Id.
99. Id. at 300.

100. Id.
101. Id.
102. Id.; see infra notes 176-85, 328-35 and accompanying text.
103. 540 S.W.2d at 300 (emphasis added).
104. Id.
105. The Lowe opinion has generated a great deal of debate. See Olson, supra note 5,

19931
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In a concurring opinion, Chief Justice Greenhill encouraged
the Texas Legislature to reconsider the language in the Act "to
express more clearly its intent as to when it directs that governmental
immunity is waived."' 06 Justice Greenhill recognized that there are
two potential interpretations of the phrase "caused from some
condition or use" of tangible personal property. 0 7 First, waiver is
triggered when a condition or use of property owned or furnished
by the state proximately causes an injury to the plaintiff.108 Second,
immunity is waived when tangible personal property is either used
or not used and such use or non-use proximately causes an injury
to the plaintiff. °9 The latter, in Justice Greenhill's view, would
amount to a general waiver in virtually all tort cases against the
state." 0 Justice Greenhill commented that the more expansive inter-
pretation was not necessarily bad, but he did not believe that the
legislature intended to create a general waiver:

It is difficult to imagine a tort case which does not involve the
use or nonuse of some item of real or personal property; and
to me, if there is a waiver in all cases where some item of
personal property is either used or not used, there is virtually
an unrestricted waiver of immunity."'
Justice Greenhill noted that the original bill passed by the Texas

Legislature provided for an unrestricted waiver of immunity, but
the bill was modified before being signed into law by Governor
Smith." 2 Thus, Justice Greenhill argued that waiver of immunity
would be triggered for the provision of defective equipment, but

at 496; Glenn Callison, Note, Hospital Policy Prognosis - Complications Caused by Texas
Tort Claims Act and Equal Protection, 39 BAYLOR L. REV. 573, 582-84 (1987); Rod Patterson,
Note, Torts - Texas Tort Claims Act Extends Waiver of Governmental Immunity to Cases
Involving Injuries Caused by Failure to Provide Protective Items of Tangible Property, 8
TEx. TECH L. REV. 812 (1977); Glenn Shook, Note, Failure to Provide a Life Preserver is
"Use of Tangible Property" Under the Texas Tort Claims Act, 21 TEX. TECH L. REv. 2273,
2274-78 (1990).

106. 540 S.W.2d at 301.
107. See id.
108. Id.
109. Id.
110. Id. at 301-02.
111. Id. at 302.
112. Id. Governor Smith had previously vetoed a bill which provided for limited waiver.

Justice Greenhill concluded, based upon Governor Smith's veto, that "the bill which was
finally passed by the Legislature and approved by the Governor did not contain a broad,
general waiver of governmental immunity. By its express provisions, it waives immunity
only in particular instances." Id.
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would not extend to negligent conduct alone. Justice Greenhill found
that neither the use nor the condition of the knee brace had anything
to do with the plaintiff's injury."'

The plaintiff, however, further argued that the alleged negligent
failure by the trainer to tape or properly tape the plaintiff's knee
constituted use of tangible personal property." 4 Justice Greenhill
stated:

So here we go again: Texas Tech did furnish tape (an item of
personal property), and there is no allegation that there was
anything wrong with the tape. The personal property was fur-
nished and was not in defective condition for use. The negligence,
if any, was the failure of the trainer to do an act, - tape the
knee. I do not think the Legislature intended its "condition or
use of property" waiver to include the alleged negligent conduct
of the trainer or coach."'

Justice Greenhill specifically stated that he did not believe that non-
use of tangible personal property would trigger waiver of immunity
under section 101.021 .116 Nevertheless, because the plaintiff's alle-
gation that Texas Tech furnished him defective equipment had to
be taken as true, Justice Greenhill concurred in the opinion. 17

Thirteen years later, in Robinson v. Central Texas MHMR
Center,"8 the Texas Supreme Court once again considered appli-
cation of section 101.021. The MHMR employees took the plaintiff's
adopted child (and biological grandson) swimming at a local lake."19

The plaintiff's child was not provided a life preserver and subse-

113. Id.
114. Id.
115. Id.
116. Id. Justice Greenhill provided an example that is pertinent to medical malpractice

suits against public hospitals:
A hypothetical example will point at the problem: Assume that in a State-operated
hospital, one of its doctors negligently removed the wrong kidney. In so doing,
he uses tangible personal property, - a scalpel. There is no defect in the scalpel,
but there is injury in the use of tangible personal property. The Legislature could
provide a waiver for the negligent conduct of the doctor, but it has not. Did it
intend a waiver based on the condition or use of tangible personal property, - the
scalpel? I do not think so.

Id. at 303.
117. Id.
118. 780 S.W.2d 169 (Tex. 1989). See generally Shook, supra note 105, at 2280-87

(discussing the Robinson holding that failure to use tangible property was a sufficient
allegation to bring the case within the waiver provisions).

119. 780 S.W.2d at 169.

1993]
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luently drowned. The plaintiff contended that MHMR's failure to
provide a life preserver triggered waiver of immunity under section
101.021(2).120 The plaintiff prevailed in the trial court, but the court
of appeals reversed on the basis of governmental immunity. 2'

The Texas Supreme Court recognized, in the thirteen years
since Lowe, that the Texas Legislature passed up numerous oppor-
tunities to clarify the language in section 101.021 and, indeed, had
recodified the Texas Tort Claims Act as part of the Texas Civil
Practice & Remedies Code without changing the language of the
provision. 22 Thus, the court determined that its decision must be
based upon the analysis set forth in Lowe.' 23 The court stated that
the MHMR employees 24 were responsible for providing "swimming
attire" to the patients and found that "[a] life preserver was just
as much a part of [the decedent's] swimming attire as the knee
brace was part of the uniform in Lowe.' ' 25 Once again, the pro-

120. Id.
121. Id.
122. See id. at 170-71.
123. Id. at 171.
124. The status and duties of employees in cases under § 101.021(2) are not always clear.

In Hein v. Harris County, 557 S.W.2d 366 (Tex. Civ. App.-Houston lIst Dist.] 1977, writ
ref'd n.r.e.), two employees who installed signs along the highway frequently used guns to
kill snakes. Id. at 367. One employee attempted to remove a clip and accidentally shot his
fellow worker. Id. The fellow worker brought suit against the county. Id. The trial court
granted a directed verdict in favor of the county based upon governmental immunity. Id.
at 366. On appeal, the Houston Court of Appeals for the First District held that the attempt
to remove the clip from the gun was "wholly disconnected from his employment and not
for the benefit of his employer." Id. at 368. The court concluded that the plaintiff's
allegations of negligence did not arise from some condition or use of tangible property. Id.
at 369. Moreover, the court found that no relationship existed between the acts of the
supervisory employees and the condition or use of the gun to trigger waiver of immunity.
Id.; see also Brown & Root, Inc. v. City of Cities Mun. Util. Dist., 721 S.W.2d 881, 884
(Tex. App.-Houston [lst Dist.] 1986, no writ) (holding that municipal utility was liable
for damage proximately caused by the manner in which a culvert was designed, installed,
and used).

In Smith v. University of Tex., 664 S.W.2d 180 (Tex. App.-Austin 1984, writ ref'd
n.r.e.), a track and field official brought suit against the university for injuries sustained
during a track competition. The plaintiff alleged that the university failed to properly
supervise the use of the shotput area of the field and that it failed to promulgate rules and
regulations to regulate the area. Id. at 188. The court held that the plaintiff's claims were
sufficient to raise an issue of fact on waiver of governmental immunity by the university's
employees. Id. at 189. In contrast to Hein, the plaintiff claimed that the university, the
athletic director, and the track official were negligent. See id. at 190. Because the athletic
director was a paid university employee with duties and responsibilities, his volunteer status
at the track meet did not preclude waiver of immunity. Id.

125. 780 S.W.2d at 171.
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vision of incomplete safety equipment, rather than the failure to
provide safety equipment at all, was deemed to be a use or condition
of tangible personal property. 26 Nevertheless, Justice Spears stated
in his concurrence that "[c]ourts have repeatedly held that a neg-
ligent failure to furnish an item of property comes within the
statutory waiver of immunity for 'a condition or use' of prop-
erty."127 o

Justice Hecht argued in dissent that "use" could not reasonably
be interpreted to mean "failure to use.' 128 He stated that "[t]he
notion that a single word can have directly opposite meanings at
the same time might seem to a reader of ordinary sensibility at least
strange if not absurd.' ' 29 Justice Hecht criticized the reasoning of
the majority in three respects. First, despite the provision of the
Act which mandates a liberal construction, 30 a liberal construction
cannot give a word opposite meanings.' 3' Second, following Justice
Greenhill's plea for legislative guidance in 1976, the legislature's
decision not to clarify the language of section 101.021 did not
justify an inappropriate interpretation of the waiver language. 3 2

126. Id. Unfortunately, Justice Doggett concluded with language that could arguably be
interpreted to mean that non-use is sufficient to trigger waiver of governmental immunity
under section 101.021: "In Lowe, we held that a cause of action was stated within the
waiver of immunity based on the failure to provide a knee brace. In the instant case, there
is an allegation of liability based on the failure to provide a life preserver. Under Lowe,
Petitioner should recover." Id. These sentences, standing alone, appear to support an
allegation that failure to provide a particular piece of property constitutes use or misuse of
that property. However, as in Lowe, the court based its decision upon failure to provide
complete or sufficient property rather than failure to provide property at all.

127. Id. at 172 (emphasis added). Justice Spears cited several examples of decisions
which, in his view, held that failure to provide property constituted a condition or use of
property. See Trinity River Auth. v. Williams, 689 S.W.2d 883 (Tex. 1985) (failure to
provide warning signs or barrier cable across river); Lowe v. Texas Tech Univ., 540 S.W.2d
297 (Tex. 1976) (failure to furnish knee brace); Mokry v. University of Tex. Health Science
Ctr., 529 S.W.2d 802 (Tex. Civ. App.-Dallas 1975, writ ref'd n.r.e.) (failure to provide
proper laboratory equipment); McGuire v. Overton Memorial Hosp., 514 S.W.2d 79 (Tex.
Civ. App.-Tyler 1974) (failure to provide bed rails), writ ref'd per curiam, 518 S.W.2d
528 (Tex. 1975).

128. 780 S.W.2d at 172.
129. Id.
130. The Act originally provided that its provisions "shall be liberally construed to

achieve the purposes hereof." See Act of May 14, 1969, 61st Leg., R.S., ch. 292, 1969 Tex.
Gen. Laws 874, repealed by Act of May 17, 1985, 69th Leg., R.S., ch. 959, § 9, 1985 Tex.
Gen. Laws 3322. The codified version of the Act does not contain this provision. See 780
S.W.2d at 170 n.2.

131. See 780 S.W.2d at 172.
132. See id. at 173.
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Specifically, Justice Hecht argued that waiver of governmental
immunity is a matter solely for the legislature and is not waived
except through "clear and unambiguous language."'3 Third, he
disagreed that the facts in Lowe were analogous to the facts in
Robinson.34 Specifically, Justice Hecht did not consider a life
preserver "as much a part of swimming attire as a knee brace is
part of a football uniform. The analogy is tenuous at best."'3

Justice Hecht agreed that the provision of defective property
would trigger waiver of governmental immunity. 3 6 However, he
disagreed that a government unit may also be liable for failure to
provide property, and characterized such language in Lowe as
dicta.'3 7 Justice Hecht argued, with a great deal of logic, that if
"use" is interpreted to mean "non-use," then the Act "would
waive governmental immunity in all cases, because every case nec-
essarily involves either a use or a non-use of real or personal
property."' 38 On the other hand, he recognized that, under the plain
language of section 101.021, provision of defective property would
trigger waiver of governmental immunity, but failure to provide
property at all would not trigger waiver.3 9 Justice Hecht concluded
that the legislature had the exclusive right to maintain or waive
governmental immunity, regardless of whether their decision was
wise or foolish. 40 Justice Koch joined Justice Hecht's dissent and
filed a brief dissent of his own in which he accused the majority
of usurping the role of the legislature.' 4' Justice Koch complained
that the majority had violated the clear intent of the Act and
ridiculed the majority's interpretation of the word "use": "Life is

133. Id.; see also Duhart v. State, 610 S.W.2d 740, 742 (Tex. 1980) (holding that the
legislature must waive sovereign immunity by clear and unambiguous language).

134. See 780 S.W.2d at 173.
135. Id. at 174.
136. Id.
137. Id. Justice Hecht argued that the legislature, by its silence, may have accepted the

result in Lowe, but did not necessarily accept the majority's broad interpretation of the
decision in Lowe. Rather, Justice Hecht argued it was entirely likely that the legislature had
accepted Lowe's holding that negligent provision of defective equipment triggered waiver of
immunity under section 101.021. Id. at 174-75.

138. See id. at 175.
139. See id.
140. Id. Justice Hecht accused the majority of rewriting the statute and pointed out that

three members who joined the majority opinion served in the legislature when the Act was
passed (one of whom was the senate sponsor of the Act). Id. at 173 n.2, 175.

141. See id. at 176.
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not death, black is not white, and, under the statute, use is not
non-use."

142

IV. USE AND NON-USE OF TANGIBLE PERSONAL PROPERTY IN

PUBLIC HOSPITALS

A. The Distinction Between Governmental and Proprietary
Functions

The governmental-proprietary distinction is one of the most
confusing aspects of governmental immunity law. The original pur-
pose of the distinction was to assign waiver to certain classes of
government functions and thereby abrogate total governmental im-
munity.' 43 The courts have employed the terms "governmental" and
"proprietary" to classify the conduct of government units, but these
terms are seldom placed in a comprehensible analytical framework.
The Act itself perpetuates the confusion. Section 101.021 applies to
a "governmental unit." The definition of "governmental unit"
specifically includes cities.' 44 Section 101.021 does not mention or
refer to the governmental-proprietary distinction. However, section
101.0215 provides that "[a] municipality is liable under this chapter
for damages arising from its governmental functions. ' ' 45 The ques-
tion arises whether operation of a municipal hospital, which is listed
as a governmental function in section 101.0215, is still subject to
the waiver requirements of section 101.021(2). Since the Texas
Supreme Court's decision in Lowe v. Texas Tech University,'4 Texas
courts have consistently held that operation of a city hospital is a
governmental function and applied section 101.021 to determine
waiver of governmental immunity.' 47 Furthermore, for public hos-
pitals that are not operated by a municipality, the same courts have

142. Id. Justice Hecht compared the majority to Humpty Dumpty in Lewis Carroll's
Through the Looking-Glass because the majority, not the legislature, decided what the
definition of "use" would be. Id. at 176. The majority responded that "Humpty Dumpty
was willing to explain the meaning of his words; the Texas Legislature has not attempted
to do so despite repeated requests for definitional assistance." Id. at 170 n.3.

143. See supra notes 17-21 and accompanying text.
144. See TEx. Civ. PRc. & REM. CODE ANN. § 101.0215 (Vernon Supp. 1992).
145. Id.
146. 540 S.W.2d 297 (Tex. 1976).
147. See, e.g., City of Houston v. Arney, 680 S.W.2d 867, 874 (Tex. App.-Houston

list Dist.] 1984, no writ).
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consistently applied section 101.021 directly to the facts of the case
to determine waiver of governmental immunity without considera-
tion of the governmental-proprietary distinction. 48

Based upon these authorities, the following analytical frame-
work may be used to determine proper application of the govern-
mental-proprietary distinction in a medical malpractice action against
a public hospital in Texas. The initial inquiry is what type of public
hospital is involved. If the hospital is operated by a municipality,
the second inquiry is whether the activity is governmental or pro-
prietary in nature as set forth in section 101.0215 (operation of a
hospital is a governmental function pursuant to section
101.0215(a)(8)). If the activity is governmental in nature, the third
inquiry is whether there is a condition or use of real property, a
condition or use of personal property, or the operation or use of
a motor vehicle as set forth in section 101.021. The fourth inquiry
is whether a private person would be liable under Texas law.

Under this framework, section 101.0215 is a mere check point
for a municipal hospital before arrival at section 101.021(2), the
provision which will determine whether governmental immunity is
actually waived. City of Houston v. Arney 49 provides a good
example of this analysis. In Arney, the plaintiff brought a medical
malpractice action against a free health clinic run by the City of
Houston. The Houston Court of Appeals for the First District
stated that it is "well-settled in Texas that the operation and
maintenance of a public hospital by a municipality is a governmental
function.""10 The court equated a health clinic with a municipal
hospital and, consistent with the analytical framework discussed
above, applied section 101.021 of the Act to the facts of the case.''

148. See, e.g., University of Tex. Medical Branch v. York, 808 S.W.2d 106, Ill (Tex.
App.-Houston [Ist Dist.] 1991, writ requested).

149. 680 S.W.2d 867 (Tex. App.-Houston fist Dist.] 1984, no writ).
150. Id. at 874. Operation of a municipal hospital was not a governmental function by

statute until September 2, 1987. See TEX. CIV. PRAC. & REM. CODE ANN. § 101.0215(a)(8)
(Vernon Supp. 1992) (effective September 2, 1987). However, this point was well settled in
Texas law prior to enactment of section 101.0215. See, e.g., City of Dallas v. Smith, 130
Tex. 225, 107 S.W.2d 872 (1937); Bryant v. Mission Mun. Hosp., 575 S.W.2d 136, 137
(Tex. Civ. App.-Corpus Christi 1978, no writ).

151. See 680 S.W.2d at 874. The Houston Court of Appeals for the First District stated
that "[a] governmental unit is not liable for the torts of its officers or agents while
performing a governmental function in the absence of the constitutional or statutory
provision therefor." Id. (emphasis added) (citing Duhart v. State, 610 S.W.2d 740, 741
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The analysis for lawsuits against public hospitals that are not
operated by a municipality is more basic. The law presumes that
activities by the state and its units are governmental in nature.5 2

Thus, presumably it is unnecessary to inquire whether a public
hospital not operated by a city has engaged in a governmental or
proprietary function. Indeed, most courts have either stated or
presumed that county hospitals are entitled to governmental im-
munity without engaging in an analysis of the governmental-pro-
prietary distinction."' In University of Texas Medical Branch v.
York, 54 the Houston Court of Appeals for the First District stated:

The governmental-proprietary function distinction is of no im-
portance since we are dealing with a state agency .... The state
and its agencies are generally considered to always perform
governmental functions. Thus, the only proper method of bring-
ing a cause of action against a state agency would be to sue
under the Texas Tort Claims Act.155

Similarly, some courts have not analyzed the governmental-propri-
etary distinction in suits against municipal hospitals. 56

(Tex. 1980)). Texas courts have long recognized the distinction between municipalities and
other state entities for purposes of governmental immunity. In Hodge v. Lower Colorado
River Auth., 163 S.W.2d 855 (Tex. Civ. App.-Austin 1942, writ dism'd by agr.), the Austin
Court of Appeals stated:

It seems now settled that a city is immune from liability for torts of its agents
and employees when acting in a public or government capacity; but liable where
such torts occur in the discharge of some function private or proprietary in
character .... It is equally well settled, however, that a county is a governmental
agency and as such is immune from liability for all torts, just as the State itself,
unless such liability is created by statute .... Immunity from liability is therefore
referable not only to the character of the function performed, but also to the
character of the [public] corporation itself, and the purposes for which it was
created.

Id. at 856; see also Ritch v. Tarrant County Hosp. Dist., 476 S.W.2d 950, 952 (Tex. Civ.
App.-Fort Worth 1972, writ ref'd n.r.e.) (citing Hodge for the proposition quoted above).

152. See infra note 159 and accompanying text.
153. See, e.g., Salcedo v. El Paso Hosp. Dist., 659 S.W.2d 30, 31 (Tex. 1983); Armen-

darez v. Tarrant County Hosp. Dist., 781 S.W.2d 301, 303 (Tex. App.-Fort Worth 1989,
writ denied); Clabon v. Harris County Hosp. Dist., 567 S.W.2d 71, 72 (Tex. Civ. App.-
Houston [14th Dist.] 1978, writ ref'd n.r.e.); Ritch v. Tarrant County Hosp. Dist., 476
S.W.2d 950, 951 (Tex. Civ. App.-Fort Worth 1972, writ ref'd n.r.e.); Arseneau v. Tarrant
County Hosp. Dist., 408 S.W.2d 802, 803 (Tex. Civ. App.- Fort Worth 1966, writ ref'd
n.r.e.).

154. 808 S.W.2d 106 (Tex. App.-Houston [1st Dist.] 1991, writ requested).
155. Id. at 11.
156. For example, neither the Tyler Court of Civil Appeals, nor the Texas Supreme
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Armendarez v. Tarrant County Hospital District157 deviates
from the traditional governmental immunity analysis for county
hospitals. In Armendarez, the court properly applied section 101.021
to the acts of the county hospital.' However, Armendarez is
inconsistent with other public hospital cases because the court
applied an "official immunity" analysis to the "employees" of the
hospital. 15 9 The trial court granted summary judgment for several
physicians who, while residents at a county hospital, provided
medical treatment to the plaintiffs' child. 16 The appellate court
specifically stated that the residents were employees of the hospital
at the time they provided medical treatment to the plaintiffs' child.16'

The court did not analyze the conduct of the residents under the
provisions of section 101.021 of the Act. Rather, the court applied
the "official immunity" analysis and employed the terms "minis-
terial" and "quasi-judicial" to classify the acts of the residents. 62

The court defined "quasi-judicial acts" as those acts "which areI,

discretionary in character and require personal deliberation, deci-
sion, and judgment.' ' 63 The court defined "ministerial acts" as
those acts that "require only obedience to orders, or the perform-
ance of a duty as to which the actor is left no choice."' 64 Quasi-
judicial acts performed in good faith within the scope of a govern-
ment employee's authority enjoy immunity, 65 but ministerial acts

Court considered the distinction in McGuire v. Overton Memorial Hosp., 514 S.W.2d 79
(Tex. Civ. App.-Tyler 1974), writ ref'd per curiam, 518 S.W.2d 528 (Tex. 1975). However,
several courts have determined, after an analysis of the governmental-proprietary distinction,
that operation of an ambulance service by city government is a governmental function. See
Green v. City of Dallas, 665 S.W.2d 567, 568 (Tex. App.-El Paso 1984, no writ); Brantley
v. City of Dallas, 545 S.W.2d 284, 285 (Tex. Civ. App.-Amarillo 1976, writ ref'd n.r.e.).

157. 781 S.W.2d 301 (Tex. App.-Fort Worth 1989, writ denied).
158. See id. at 304.
159. See id. at 305-06. The doctrine of "official immunity" is beyond the scope of this

article. The relationship, if any, between the governmental-proprietary distinction and the
quasi-judicial/ministerial analysis is also beyond the scope of this article.

160. Id. at 305.
161. Id. at 307. The propriety of classifying a licensed physician as an "employee" of

a hospital is questionable absent a contract that establishes an employee/employer relation-
ship. The court did not clarify whether the residents were "contractual employees" of the
hospital or whether the alleged "employment" relationship arose out of common law agency
principles. See infra note 169.

162. 781 S.W.2d at 305.
163. Id.
164. Id.
165. See id.
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do not enjoy immunity. 166 Based largely upon authorities from other
jurisdictions, the court held that:

[A] medical doctor is not entitled to protection as a quasi-judicial
officer, even though his or her duties literally involve the exercise
of discretion, where the doctor's duties are not uniquely different
from those engaged in the same duties in the private sector or
where no function unique to government is being exercised. We
so hold because the purpose for official immunity is not served
when an employee has the same duty and therefore no greater
risk of liability than an employee performing the same duties in
the private sector. 6

Unfortunately, once it reached the decision that the physicians were
not entitled to "official immunity," the court did not clarify under
what circumstances the residents were subject to civil liability. That
is, the court did not state whether the residents were entitled to the
limited waiver provisions of section 101.021 as "employees" of the
hospital or whether immunity was waived altogether. Total waiver
of immunity would raise an illogical situation wherein the residents
(who the court identified as employees of the hospital) would lose
all protections under the Act while the hospital (the employer)
would enjoy the protections of section 101.021.

Armendarez raises several troubling questions. First, under what
circumstances will an employee of a public hospital be subject to
the "quasi-judicial/ministerial" function analysis utilized by the
Fort Worth Court of Appeals? Second, under what circumstances
will an employee of a public hospital be entitled to the same
protections as the hospital itself? Third, if an employee of a public
hospital is held liable under the "quasi-judicial/ministerial" func-
tion analysis, may the hospital still rely upon section 101.021 under
the doctrine of respondeat superior? Nurses and administrators in
public hospitals provide the same medical care that nurses and
administrators in private hospitals provide. If Armendarez is ex-
tended to non-physician personnel, immunity would be waived
without consideration of the limited waiver provisions set forth by
the Texas Legislature in section 101.021. For these reasons, the
authors consider the Fort Worth Court of Appeals' decision in
Armendarez an anomaly. The authors have prepared this article

166. See id.
167. Id. at 306.
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under the presumptions that the protections for public hospitals in
section 101.021 of the Act extend directly to the employees of
county and other state hospitals and extend indirectly, through
application of section 101.0215(a)(8), to the employees of municipal
hospitals.

B. Application of Immunity to Public Hospitals

Subsection (2) of section 101.021 of the Act has presented
significant interpretive obstacles to the courts in lawsuits against
public hospitals. 68 Public hospitals do not provide medical treatment
to citizens in a vacuum. Physicians,' 69 nurses, and other health care
providers necessarily utilize a great deal of medical equipment when
providing medical treatment. Section 101.021 provides that govern-
mental entities are not subject to tort liability except in three specific
instances. Use or operation of motor vehicles and defective premises
do not ordinarily pertain to medical malpractice actions against
government hospitals. 70 The primary inquiry is whether there is a
use or misuse of tangible personal property that proximately causes
an injury to the plaintiff. The case law in this area may be broken

168. See TEX. CIv. PRAc. & REM. CODE ANN. § 101.001 (Vernon 1986).
169. An employer is generally liable for the negligent acts of its employees. See Redinger

v. Living, 689 S.W.2d 415, 418 (Tex. 1985). However, a hospital is not liable for the acts
of an independent contractor physician absent an alternative agency relationship. See Jeffcoat
v. Phillips, 534 S.W.2d 168, 172 (Tex. Civ. App.-Houston [14th Dist.] 1976, writ ref'd
n.r.e.); cf. Baptist Memorial Hosp. Sys. v. Smith, 822 S.W.2d 67, 73 (Tex. App.-San
Antonio 1991, writ denied) (holding hospital liable for the negligent act of an emergency
room physician under contract with the hospital under theories of ostensible agency and
agency by estoppel); Nicholson v. Memorial Hosp. Sys., 722 S.W.2d 746, 750 (Tex. App.-
Houston [14th Dist.] 1986, writ ref'd n.r.e.) (no liability absent ostensible agency); Browns-
ville Medical Ctr. v. Gracia, 704 S.W.2d 68, 75 (Tex. App.-Corpus Christi 1985, writ ref'd
n.r.e.) (hospital vicariously liable under an ostensible agency theory). See generally John
Bruntz, The Employee/Independent Contractor Dichotomy: A Rose Is Not Always A Rose,
8 HOFSTRA LAB. L.J. 337 (1991) (discussing historical development of independent contractor
concept); H. Ward Classen, Hospital Liability for Independent Contractors: Where Do We
Go From Here?, 40 ARK. L. REv. 469 (1987) (discussing vicarious liability arising out of
hospital use of independent contractors); G. Keith Phoenix & Anne L. Schlueter, Hospital
Liability for the Acts of Independent Contractors: The Ostensible Agency Doctrine, 30 ST.

Louis U. L.J. 875 (1986) (discussing ostensible agency and methods for avoidance of liability
under doctrine); Stephen H. Price, The Sinking of the "Captain of the Ship": Reexamining
the Vicarious Liability of an Operating Surgeon for the Negligence of Assisting Hospital
Personnel, 10 J. LEGAL MED. 323 (1989) (discussing trend away from vicarious liability of
surgeons for acts of hospital personnel).

170. See TEX. CIv. PRAC. & REM. CODE § 101.021(1) (Vernon 1986).
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down into several distinct categories: failure to provide appropriate
medical treatment,' 7 ' use or misuse of medical equipment, 72 admin-
istration of medication, 17 and use or misuse of medical records and
other hospital documents. 74 The decisions demonstrate that there
is no consensus on what constitutes use, misuse, or non-use of
tangible personal property in public hospitals. In some instances,
however, the courts conclusively included or excluded certain cate-
gories of property.

1. Failure to Provide Appropriate Medical Treatment

Failure to provide medical treatment alone does not constitute
use of tangible personal property under section 101.021.175 The
difficulty lies in determining whether the hospital failed to provide
medical treatment alone or, in the alternative, whether some medical
treatment was offered in conjunction with insufficient (as opposed
to non-existent or simply unused) medical equipment. McGuire v.
Overton Memorial Hospital'7 6 demonstrates this difficulty. In
McGuire, the plaintiff sued his physician and the hospital for
injuries he sustained when falling out of bed. 77 The plaintiff alleged
that the hospital was negligent, among other things, for failure to
provide a bed with side rails. 7

1 The physician testified in his
deposition that the plaintiff requested a room with a bed without
side rails. The physician further testified that the family agreed, at
his request to have somebody with the plaintiff at all times in order
to assist the plaintiff in and out of bed. 79 The physician also
testified that the charge nurse had authority to provide a bed with

171. See infra notes 175-261 and accompanying text.
172. See infra notes 262-347 and accompanying text.
173. See infra notes 348-74 and accompanying text.
174. See infra notes 375-451 and accompanying text.
175. See, e.g., Texas Dep't of Corrections v. Herring, 513 S.W.2d 6, 7 (Tex. 1974);

Floyd v. Willacy County Hosp. Dist., 706 S.W.2d 731, 732 (Tex. App.-Corpus Christi,
1986, writ ref'd n.r.e.).

176. 514 S.W.2d 79 (Tex. Civ. App.-Tyler 1974), writ ref'd per curiam, 518 S.W.2d
528 (Tex. 1975).

177. Id. at 80.
178. Id. .The plaintiff also alleged that the hospital was negligent in failing to take proper

cognizance of his physical condition, failing to anticipate and guard against the accident,
failing to exercise proper care and attention to plaintiff's physical condition, and failing to
provide sufficient nurses and attendants to provide appropriate medical care. Id.

179. Id. at 82-83.
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rails if, in the nurse's judgment, the patient's physical condition
warranted bed rails. 80 The trial court granted summary judgment
in favor of the physician and the hospital based upon governmental
immunity. 8' The court of appeals avoided the issue of whether
providing a bed without bed rails constituted use or non-use of
tangible personal property. Rather, the court stated that it was
unclear whether the nurses had a duty to provide a bed with rails:
"Because of the doubt existing as to any duty on the part of the
hospital to install bed rails under the prevailing circumstances, we
are unable to determine the applicability, if any, of the Tort Claims
Act.' 8 2 The judgment of the trial court was reversed.'83

The Texas Supreme Court addressed the issue avoided by the
court of appeals in McGuire. The court stated that, for the purposes
of summary judgment review, it had to assume that the hospital
had a duty to install bed rails and was negligent in failing to provide
a bed with rails to the plaintiff. 18 4 With no analysis, the court found
that injuries proximately caused by negligent provision of a bed
without rails constituted some condition or use of tangible property
where a private person would be liable and, therefore, the hospital
was not protected by governmental immunity.8 5

Bourne v. Nueces County Hospital District18 6 represents the
extent to which creative pleading can trigger judicial debate of the
language in section 101.021. In Bourne, the plaintiff committed her
brother for treatment of schizophrenia to the psychiatric unit of a
county hospital. 8 7 Approximately one and one-half months later, a
physician discharged the plaintiff's brother into the custody of the
plaintiff. 88 Three days later, the plaintiff's brother apparently started
a fire at the plaintiff's house, which resulted in the death of the
plaintiff's husband and daughter and physical injuries to the plain-
tiff. 18 9 The plaintiff alleged that the hospital was negligent for

180. Id. at 83.
181. Id. at 81.
182. Id. at 85.
183. Id.
184. 518 S.W.2d 528, 529 (Tex. 1975).
185. Id.
186. 749 S.W.2d 630 (Tex. App.-Corpus Christi 1988, writ denied).
187. Id. at 631.
188. Id.
189. Id.
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prematurely releasing her brother.' 9° Specifically, the plaintiff as-
serted that the hospital's failure to "use its building to confine her
schizophrenic brother after he had been discharged constitute[d] a
'use' of property."' 9' The hospital argued that the plaintiff failed
to state a cause of action within the waiver provisions of section
101.021.192 The trial court granted summary judgment in favor of
the hospital. 193 The Corpus Christi Court of Appeals found that
failure to use a building is not equivalent to use of the building as
contemplated in section 101.021 and held that the plaintiff's cause
of action constituted a mere allegation of ngn-use of tangible
personal property. The judgment of the trial court was affirmed.1 94

In Floyd v. Willacy County Hospital District, 95 the plaintiff
and her husband were traveling from McAllen to Houston when
the husband began to experience chest pains.19 6 Upon arrival at the
defendant hospital, a nurse instructed the plaintiff to take her
husband to another hospital because the husband had no local
physician and the hospital's facilities were inadequate. 97 The hus-
band died of a heart attack en route to the second hospital. 98 The
plaintiff brought suit against the hospital, a physician, a nurse, and
a health care organization. 99 The trial court granted summary
judgment in favor of the hospital on the basis of governmental
immunity. 2

0 The plaintiff asserted eleven individual allegations of
negligence against the hospital, but the Corpus Christi Court of
Appeals characterized these claims as failure "to use available drugs
and equipment to render emergency medical care to the deceased." ' 20 '
In essence, the plaintiff alleged that the non-use of tangible property
constituted a misuse of such property. 20 2 The court concluded that

190. Id.
191. Id. at 632.
192. Id. at 631.
193. Id.
194. Id. at 632-33.
195. 706 S.W.2d 731 (Tex. App.-Corpus Christi 1986, writ ref'd n.r.e.).
196. Id. at 732. See generally Callison, supra note 105 (discussing "non-use" cases).
197. 706 S.W.2d at 732.
198. Id.
199. Id.
200. Id.
201. Id.
202. See id. at 733. The plaintiffs' argument that non-use of property was equivalent to

misuse of property was based on several decisions. See id. at n.3 (citing Salcedo v. El Paso
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the plaintiff had alleged "non-use" and accordingly, that govern-
mental immunity had not been waived. 20 3 The judgment of the trial
court with respect to the plaintiff's allegations under the Act was
affirmed.

2 04

In Velasquez v. Jamar,205 the plaintiffs brought suit for injuries
allegedly sustained by their daughter at birth.20

6 The plaintiffs
alleged in their Second Amended Original Petition that the hospital
was negligent in the following respects:

1. The hospital gave the daughter full anesthetic which eliminated
medically-required expulsive efforts;
2. The hospital provided the daughter a full anesthetic prior to
the arrival of the doctor;
3. The hospital failed to monitor the daughter's fetal heart tones;
4. The hospital negligently wrapped the daughter's broken leg;
and
5. The hospital failed to adequately prepare for a cesarean
section .207

The hospital alleged, in special exceptions, that the plaintiffs failed
to plead a cause of action that would trigger waiver of governmental
immunity. 208 The trial court agreed and dismissed the hospital from
the lawsuit. 2

0
9 Technically, the plaintiffs did allege use of tangible

personal property in Counts 1, 2, and 4 of their Second Amended
Original Petition. 210 However, even though anesthetic and surgical
wrap were provided to the daughter, the Tyler Court of Appeals
found that there were "no allegations of any tangible property being

Hosp. Dist., 659 S.W.2d 30 (Tex. 1983); Lowe v. Texas Tech Univ., 540 S.W.2d 297 (Tex.
1976); Green v. City of Dallas, 665 S.W.2d 567 (Tex. App.-El Paso 1984, no writ); Smith
v. University of Tex., 664 S.W.2d 180 (Tex. App.-Austin 1984, writ ref'd n.r.e.); Jenkins
v. State, 570 S.W.2d 175 (Tex. Civ. App.-Houston [14th Dist.] 1978, no writ); Clabon v.
Harris County Hosp. Dist., 567 S.W.2d 71 (Tex. Civ. App.-Houston [14th Dist.] 1978,
writ ref'd n.r.e.); Garcia v. Memorial Hosp., 557 S.W.2d 859 (Tex. Civ. App.-San Antonio
1977, no writ); Rodriguez v. Holmes, 556 S.W.2d 125 (Tex. Civ. App.-San Antonio 1977,
no writ)). The court stated that these decisions each involved negligence in the use of
property or in failure to supply additional property. Id. at 733.

203. Id.
204. Id. at 736. The plaintiffs' allegations under the equal protection clause of the

Fourteenth Amendment to the United States Constitution were reversed. Id.
205. 584 S.W.2d 729 (Tex. Civ. App.-Tyler 1979, no writ).
206. Id. at 730.
207. Id. at 730-31.
208. Id. at 730.
209. Id. at 731.
210. See id.

[Vol. 24:131



19931 TORT CLAIMS ACT

either deficient or inappropriate for the purpose for which it was
used." 211 The court stated that a cause of action does not necessarily
exist simply because a government employee and tangible property
are combined.2

1
2 The court concluded that allegations of negligent

conduct alone are insufficient to state a cause of action under
section 101.021.213

In Garcia v. Memorial Hospital,214 the plaintiffs' child died
while receiving medical treatment at the hospital .2 1 The plaintiffs
alleged that the hospital and the physician were negligent for failure
to ensure that certain medical equipment was available for use. 216

The plaintiffs specifically plead that the hospital failed to furnish
a pediatric endo-tracheal tube for treatment of the child. 21 7 The
trial court granted summary judgment in favor of the hospital based
upon governmental immunity.2 18 With little analysis, 219 and in direct
contravention of the plain language of the statute, the San Antonio
Court of Civil Appeals concluded that the plaintiffs' allegations of
negligent failure to furnish the endo-tracheal tube triggered waiver
of governmental immunity under section 101.021 .220 The judgment
of the trial court was reversed. 22'

The San Antonio Court of Civil Appeals based its decision in
Garcia, in part, upon its prior decision in Rodriguez v. Holmes.222

In Rodriguez, the plaintiff's husband died while receiving treatment

211. Id. at 732; cf. Salcedo v. El Paso Hosp. Dist., 659 S.W.2d 32 (Tex. 1983) (reasoning
that allegation of defective property is not necessary to trigger waiver of government
immunity).

212. 584 S.W.2d at 732. The court relied upon Chief Justice Greenhill's concurrence in
Lowe v. Texas Tech Univ., 540 S.W.2d 297, 301-03 (Tex. 1976).

213. 584 S.W.2d at '732.
214. 557 S.W.2d 859 (Tex. Civ. App.-San Antonio 1977, no writ).
215. Id. at 859.
216. Id.
217. Id. at 860.
218. Id.
219. The San Antonio Court of Civil Appeals cited former article 6252-19 (now codified

at TEx. Civ. PRAc. & REM. CODE ANN. § 101.021 (Vernon 1986)). 557 S.W.2d at 860. The
court also cited several decisions. Id. (citing Lowe v. Texas Tech Univ., 540 S.W.2d 297
(Tex. 1976); Rodriguez v. Holmes, 556 S.W.2d 125 (Tex. Civ. App. -San Antonio 1977,
no writ); McGuire v. Overton Memorial Hosp., 514 S.W.2d 79 (Tex. Civ. App.-Tyler
1974), writ ref'd per curiam, 518 S.W.2d 528 (Tex. 1975)).

220. See 557 S.W.2d 860.
221. Id.
222. 556 S.W.2d 125 (Tex. Civ. App.-San Antonio 1977, no writ).
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at the hospital. 223 The plaintiff alleged that two physicians and the
hospital were negligent in failing to provide adequate facilities for
the treatment of heart patients, removing the decedent's oxygen
supply during a room transfer, and failing to provide adequate
oxygen to the decedent at all times after he was admitted to the
hospital. 22 4 The trial court granted each defendant's motion for
summary judgment based upon governmental immunity. 225 As in its
Garcia decision, the San Antonio Court of Civil Appeals cited
several authorities, 226 but failed to provide any analysis linking the
facts of the case with the cited authorities. 22v The court simply held
that the plaintiff's petition stated a cause of action under section
101.021 and reversed the judgment of the trial court. 228

There is a significant difference between Garcia and Rodriguez.
In Rodriguez, the plaintiff's second allegation, that the hospital
removed the decedent's oxygen supply during a room transfer,
arguably constituted misuse of the oxygen. 229 In Garcia, on the
other hand, the plaintiff's sole allegation was that the defendants
failed to provide an endo-tracheal tube. 230 Thus, one could argue
that the San Antonio Court of Civil Appeals' decision in Rodriguez
was justified, but the court's reliance upon Rodriguez in Garcia
was inappropriate.

Texas Department of Corrections v. Herring23' is the clearest
example that an allegation of non-use of tangible property does not
trigger waiver of governmental immunity under section 101.021. In
Herring, a prison inmate alleged that two government medical
facilities were negligent in "failing to provide adequate medical care

223. Id. at 126.
224. Id.
225. Id.
226. The court relied upon several decisions. See id. at 127-28 (citing Lowe v. Texas

Tech Univ., 540 S.W.2d 297 (Tex. 1976); Mokry v. University of Tex. Health Science Ctr.,
529 S.W.2d 802 (Tex. Civ. App.-Dallas 1975, writ ref'd n.r.e.); McGuire v. Overton
Memorial Hosp., 514 S.W.2d 79 (Tex. Civ. App.-Tyler 1974), writ ref'd per curiam, 518
S.W.2d 528 (Tex. 1975)).

227. See id.
228. Id. at 128.
229. See id. at 126. The plaintiff's other allegations, that the hospital failed to provide

adequate facilities and failed to provide adequate oxygen, clearly constitute non-use of
property. See id.

230. See Garcia v. Memorial Hosp., 557 S.W.2d 859, 860 (Tex. Civ. App.-San Antonio
1977, no writ).

231. 513 S.W.2d 6 (Tex. 1974).
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and treatment. ' 232 Because the plaintiff failed to state a cause of
action that involved the use of tangible property, the trial court
held that governmental immunity was not waived under section
101.021 .233 However, the trial court failed to provide the plaintiff
with the opportunity to amend his petition prior to rendition of
summary judgment. 234 The Department of Corrections did not file
special exceptions against the plaintiff's petition or partake in any
other procedural action to formally place the plaintiff on notice
that his petition was insufficient to trigger waiver of governmental
immunity.235 The court of appeals recognized that the plaintiff would
have had an opportunity to amend his petition as a matter of right
had the Department of Corrections filed special exceptions. 236 Be-
cause the plaintiff was not put on notice of the deficiencies in his
pleadings through special exceptions, the Texas Supreme Court
affirmed the court of appeals' reversal of the summary judgment. 237

In Brantley v. City of Dallas,238 the plaintiff alleged that he
became ill from a perforated ulcer and requested the defendant
ambulance service to transport him to the hospital. 239 The ambulance
service responded to the plaintiff's call, but upon examination of
the plaintiff the paramedics refused to take him to the hospital. 24

0

The paramedics measured the plaintiff's blood pressure, checked
his pulse and respiration rate, and palpated his abdomen. 241 A
stethoscope and a sphygmomanometer were used during the pro-

232. Id. at 7.
233. See id.
234. Id. at 10.
235. Id. at 9.
236. Id.
237. See id. at 10. The court stated that it believed "that the protective features of

special exception procedure should not be circumvented by a motion for summary judgment
on the pleadings where plaintiff's pleadings, as here, fail to state a cause of action. To do
so would revive the general demurrer discarded by Rule 90, Texas Rules of Civil Procedure."
Id.; see also Russell v. Texas Dep't of Human Resources, 746 S.W.2d 510, 513 (Tex. App.-
Texarkana 1988, writ denied) (stating that motion for summary judgment may be properly
granted if amended pleadings fail to state a cause of action); Bryant v. Metropolitan Transit
Auth., 722 S.W.2d 738, 741 (Tex. App.-Houston [14th Dist.] 1986, no writ) (stating that
special exceptions are proper procedure for objecting to petition for failure to state a cause
of action).

238. 545 S.W.2d 284 (Tex. Civ. App.-Amarillo 1976, writ ref'd n.r.e.).
239. Id. at 286.
240. Id.
241. Id.
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cedures. 242 The plaintiff alleged that the defendant was liable for
personal injuries that resulted from its failure to transport him to
a hospital. 243 The trial court granted the defendant's motion for
summary judgment based on governmental immunity. 244 The Amar-
illo Court of Civil Appeals recognized that equipment was used in
treatment of the plaintiff, 245 but found that neither the sphygmo-
manometer nor the stethoscope were "alleged to have been defective
or improperly used."246 The court characterized the paramedics'
action as a mere refusal to treat:

[Pilaintiff's allegations and summary evidence show a refusal to
render service as a result of a judgment or diagnosis made by
the emergency technicians. There is no suggestion that an erro-
neous judgment, if it was erroneous, was made because of
negligence in the use of personal property because of any defect
or deficiency in the equipment used. 247 The court concluded that
"use" and "operation" of tangible property in their common
and ordinary meaning did not translate into a refusal to treat. 24

The judgment of the trial court was affirmed. 249

The Fifth Circuit Court of Appeals evaluated section 101.021
in a diversity action in Diaz v. Central Plains Regional Hospital.250

In Diaz, the plaintiff's wife went to the hospital, but was denied
admission because of lack of funds and health insurance. 25

1 Ap-
proximately one month later, the wife was admitted to the hospital
and received treatment for breast cancer. 252 The wife subsequently
died of breast cancer. 253 The plaintiff alleged that, had his wife
been treated when she first arrived at the hospital, her cancer would
not have metastasized and she would not have died. 254 The hospital
moved to dismiss based upon governmental immunity. 255 The trial

242. Id.
243. Id. at 284.
244. Id.
245. See id. at 286.
246. Id.
247. Id.
248. Id. at 286-87.
249. Id. at 287.
250. 802 F.2d 141 (5th Cir. 1986).
251. Id. at 142.
252. Id.
253. Id.
254. See id.
255. Id.
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court granted the hospital's motion to dismiss. 2 6 Based upon the
Tyler Court of Appeals' decision in Velasquez,2" the Fifth Circuit
held that there must be a use of defective equipment to trigger
waiver of governmental immunity. 258 The court distinguished Jenkins
v. State219 on the basis that, in Jenkins, there was a pre-existing
relationship between the prisoner and the State of Texas, whereas,
here, no prior relationship existed between the wife and the hospi-
tal. 60 Furthermore, the court found that even if a prior relationship
had existed between the decedent and the hospital, mere failure to
provide adequate medical treatment was insufficient to trigger waiver
of governmental immunity under section 101.021 .261

2. Medical Equipment

Unlike failure to provide medical treatment, the actual provision
of medical equipment, with some exceptions, generally triggers
waiver of governmental immunity under section 101.021. The lead-
ing case involving misuse of medical equipment is Salcedo v. El
Paso Hospital District.262 In Salcedo, the plaintiff's husband was
examined at the hospital for chest pains and was given an electro-
cardiogram test .263 The physician apparently disregarded a classic
pattern of myocardial infarction obtained from the electrocardio-
gram test and released the husband. 264 The husband died shortly
after his departure from the hospital. 265 The plaintiff alleged that
the hospital misused certain medical equipment by failing to use it
altogether. 26 The plaintiff also alleged that the hospital misused the
electrocardiogram results by improperly reading and interpreting the
graphs and charts produced by the equipment. 267 The trial court

256. Id.
257. See supra notes 205-13 and accompanying text.
258. See 802 F.2d at 144.
259. 570 S.W.2d 175 (Tex. Civ. App.-Houston [14th Dist.] 1978, no writ); see infra

notes 412-27 and accompanying text.
260. See 802 F.2d at 145.
261. Id. at 144-45. The court based its decision upon Texas Dep't of Corrections v.

Herring, 513 S.W.2d 6 (Tex. 1974).
262. 659 S.W.2d 30 (Tex. 1983).
263. Id. at 31.
264. See id.
265. Id.
266. Id.
267. Id.
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found that the plaintiff failed to plead a cause of action that would
trigger waiver of governmental immunity and dismissed the law-
suit.2 68 The court of appeals affirmed the dismissal.2 69 The Texas
Supreme Court recognized that governmental immunity is waived
under section 101.021 if some "condition" or some "use" of
tangible property proximately causes an injury to the plaintiff.2 0

The court held that section 101.021 does not require an allegation
of defective or inadequate property: "[Ain allegation of defective
or inadequate tangible property is not necessary to state a cause of
action under the Act if 'some use' of the property, rather than
'some condition' of the property, is alleged to be a contributing
factor to the injury." 27

1

The Salcedo court, relying upon Beggs v. Texas Department of
Mental Health & Retardation,2 7 2 defined "use" as "to put or bring
into action or service; to employ for or apply to a given purpose. '273

The court reasoned that one given purpose of an electrocardiogram
graph is, in part, to diagnose myocardial infarctions.2 74 Thus, the
court held that the plaintiff appropriately alleged the negligent use
of tangible property that would trigger waiver of governmental
immunity under section 101.021.275 The judgments of the trial court
and the court of appeals were reversed. 276

Lowe v. Harris County Hospital District277 demonstrates that
the negligent use of medical equipment must be accompanied by
the essential element of proximate cause.278 In Lowe, the plaintiffs
alleged that the decedent killed himself and his wife because several
state hospitals failed to provide him psychiatric treatment.27 9 Spe-
cifically, the plaintiffs alleged that the hospitals were negligent

268. Id.
269. Id.
270. Id. at 32.
271. Id. The court relied, in part, upon the former section of the Act which provided

that the Act should be liberally construed. See TEx. REV. CIV. STAT. ANN. art. 6252-19, §
13 (Vernon 1970) (repealed 1985).

272. 496 S.W.2d 252 (Tex. Civ. App.-San Antonio 1973, writ ref'd).
273. 659 S.W.2d at 33.
274. See id.
275. Id.
276. Id.
277. 809 S.W.2d 502 (Tex. App.-Houston [14th Dist.] 1989, no writ).
278. See infra part V.
279. 809 S.W.2d at 503.
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through the use of a telephone paging system, a gurney apparatus,
and a medical history form. 280 The trial court granted the hospitals'
motions for summary judgment . 28  The Houston Court of Appeals
for the Fourteenth District found that tangible property was used
in relation to the decedent, but recognized the difficulty in deter-
mining when medical equipment is actually "used" within the
meaning of section 101.021:

To be sure it is technically possible to characterize any imaginable
action as a case involving use of tangible personalty. Each of us
deals daily with the tangible components of this material world.
The creative pleading cannot replace the rule of immunity with
its exception.

28 2

The court held that, although the telephone system, the medical
history forms, and the gurney all had some involvement with the
decedent, there was no causal relationship between the equipment
and the deaths of the decedent and his wife. 283 The court specifically
stated that its holding rested upon negation of the causation element,
not upon the distinction between use and non-use of tangible
property.

284

Huckabay v. Irving Hospital Foundation285 demonstrates the
importance of perspective in determining whether medical equipment
was misused. In Huckabay, the plaintiff went to the hospital for
x-rays. 2 6 The x-ray technician pressed the plaintiff against the x-
ray machine with sudden force, which allegedly caused the plaintiff's
sternum to separate. 28 7 The trial court granted summary judgment
to the hospital. 288 The hospital argued on appeal that the action of
the x-ray technician, rather than the x-ray machine itself, caused

280. Id. The plaintiffs alleged that the "use" of the telephone equipment arose when a
hospital employee failed to schedule an appointment for the decedent for two weeks. Id.
The plaintiffs alleged that the medical forms were misused because, on the basis of the
medical history portion of the form, the hospitals had refused to admit the decedent without
a prior psychological evaluation. Id. The plaintiffs further alleged that the gurney was
misused because, while the decedent was tied to the gurney, he could not respond to a
public address paging and thereby was deprived of treatment. Id.

281. Id.
282. Id. at 504.
283. See id.
284. Id.
285. 802 S.W.2d 758 (Tex. App.-Dallas 1990, writ denied).
286. Id. at 759.
287. Id.
288. Id.
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the injury. 2 9 The Dallas Court of Appeals held that "the techni-
cian's manipulation of [the plaintiff] in positioning him against the
screen for x-raying is part of the use of the x-ray machine. ' 29

0 The
court concluded that the plaintiff properly alleged the misuse of
tangible personal property. 29' The court also held that because the
plaintiff was not given the opportunity to amend his pleadings after
the hospital moved for summary judgment, the summary judgment
was improper. 292

In Armendarez v. Tarrant County Hospital District,2 93 the plain-
tiffs alleged that the hospital and three residents caused their infant
son's shoulder dystocia injury. 2

9 The plaintiffs alleged, in part, that
the defendants were negligent by misinterpreting the prenatal re-
cords, misinterpreting the hospital procedure manuals, and using a
vacuum extractor to deliver the child. 295 The Fort Worth Court of
Appeals found that there was no summary judgment evidence that
indicated misuse of the medical records or the hospital policy and
procedure manuals. 29 6 Significantly, the court did not state that
these materials could not be misused. 297 Rather, the court simply
held that there was no summary judgment evidence that any of the
appellees misinterpreted the medical records or even used the hos-
pital procedure manuals. 29 However, with respect to the hospital's
use of the vacuum extractor, the court considered the plaintiff's
evidence that a cesarean section was more appropriate than vaginal
delivery sufficient to raise a fact issue on the negligent use of the
vacuum extractor. 29 The judgment of the trial court was reversed. 3°°

In Green v. City of Dallas,3°0 the plaintiff called the Dallas
Fire Department's emergency ambulance service because her hus-

289. Id. at 760.
290. Id.
291. Id.
292. Id.; see supra note 237; see also Massey v. Armco Steel Co., 652 S.W.2d 932, 934

(Tex. 1983) (holding that summary judgment may not be used to resolve whether pleadings
state a cause of action).

293. 781 S.W.2d 301 (Tex. App.-Fort Worth 1989, writ denied).
294. Id. at 302.
295. Id. at 303-04.
296. Id. at 304.
297. See id.
298. Id.
299. Id. at 305.
300. Id. at 307.
301. 665 S.W.2d 567 (Tex. App.-El Paso 1984, no writ).
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band was experiencing chest pains.30 2 The paramedics arrived, eval-
uated the husband's physical condition, and inquired into his prior
medical history. 303 The paramedics diagnosed the husband's condi-
tion as physical overexertion and declined to transport the husband
to the hospital. 3° Five minutes later, the paramedics were summoned
back to the plaintiff's house.30 5 The husband had suffered a heart
attack and subsequently died en route to the hospital.3' 6 The City
of Dallas, which operated the ambulance service, moved for and
was granted summary judgment based on governmental immunity.3 7

The El Paso Court of Appeals found that the husband was examined
with a flashlight, a stethoscope, and a sphygmomanometer on the
first visit.30 The court also found that, on the second visit, the
husband was evaluated with a thumper machine, a cardiac monitor,
a defibrillator, and was treated with several drugs.3°9 Significantly,
the court found that the plaintiffs alleged that such property was
not properly used and such improper use proximately caused injuries
to the plaintiffs. 10 The court rejected the City's reliance on Brantley
v. City of Dallas31" ' and characterized Brantley as a mere refusal to
render service case.31 2 The judgment of the trial court was re-
versed.3" 3

Justice Osborn dissented from the majority's opinion. He ar-
gued that the lawsuit was pled as a non-use case, briefed as a non-
use case, and argued as a non-use case.31 4 Justice Osborn properly
relied on the allegations in plaintiffs' petition to determine whether
waiver of governmental immunity had been triggered:

The complaint in this case is that on the first visit the ambulance
attendants (1) failed to use published protocols for pre-hospital
emergency medical care; (2) failed to use the cardiac monitor;

302. Id. at 568.
303. Id.
304. Id.
305. Id.
306. Id.
307. Id.
308. Id. at 569.
309. Id.
310. See id.
311. 545 S.W.2d 284 (Tex. Civ. App.-Amarillo 1976, writ ref'd n.r.e.); see supra notes

238-49 and accompanying text.
312. See 665 S.W.2d at 570.
313. Id.
314. Id. (Osborne, J., dissenting).
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(3) failed to use the defibrillators; (4) failed to use cardiac drugs;
(5) failed to use breathing apparatus; and (6) failed to use the
ambulance to transport [the husband] to a hospital. In answer
to request for admissions the City admitted that based on the
original diagnosis, none of the equipment mentioned in the
preceding sentence was used. Thus, the issue is not whether such
equipment was improperly used or whether there was some
misuse or malfunction of equipment - but in fact there was
'no-use' of the equipment in question and that is the basis for
this suit. a"5

Justice Osborn also relied on a statement apparently made by the
plaintiffs' counsel in oral argument which asserted that it was
illogical to allow recovery for an injured plaintiff for negligent use
of property and, at the same time, deny recovery when a health
care provider wholly failed to use the property at all. 3 '6 Justice
Osborn agreed, but stated that "we are obligated to apply that law
as it was written and not as we conclude it should have been
written.' '317

In Clabon v. Harris County Hospital District,3 8 the plaintiff's
husband was admitted to the hospital for a pulmonary function
disorder. 1 9 While the husband was strapped to a bed receiving
oxygen, an unknown source ignited the oxygen-saturated bed linens
and the husband burned to death.3 20 The trial court granted the
hospital's motion for summary judgment based upon governmental
immunity.3 21 The plaintiffs contended that the hospital was negligent
for failure to supervise the use of oxygen equipment and failing to
provide adequate warning signs to discourage unauthorized person-
nel from entering patients' rooms.3 22 There was some evidence that
the oxygen seeped out of the husband's mask and saturated the bed
linens.3 23 The Houston Court of Appeals for the Fourteenth District
held that "[ain allegation that [the husband's] death was caused by

315. Id.
316. Id.
317. Id.
318. 567 S.W.2d 71 (Tex. Civ. App.-Houston [14th Dist.] 1978, writ ref'd n.r.e.).
319. Id. at 71.
320. Id.
321. Id. at 71-72.
322. Id. at 72. A patient from a different room was discovered in the decedent's room

immediately after the fire. Id. at 71.
323. Id. at 72.
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a failure to provide adequate supervision of the use of that oxygen
equipment, when its use was known to increase the risk and severity
of fire, is an allegation that his death was caused by use of tangible
property.13 24 The court also determined that the plaintiffs' allegation
that the warning sign placed on the husband's hospital room door
was inadequate constituted a claim that some condition or use of
tangible property proximately caused an injury to the plaintiffs.3 25

The judgment of the trial court was reversed.3 26

The Dallas Court of Appeals reached the same result as the
Clabon court in Mokry v. University of Texas Health Science
Center. 27 In Mokry, the plaintiff had his left eye surgically removed
for pathological examination. 28 The eyeball was taken in a container
to a laboratory for examination. 329 Unfortunately, the university
employee spilled the container and the eyeball was lost in the
drain.330 The university hospital filed a plea in abatement and special
exceptions and, upon the plaintiff's refusal to amend his petition,
the trial court dismissed the lawsuit. 33I The plaintiff alleged that the
defendants were negligent for failure to have a screen or strainer
covering the drain opening in the sink, failure to cover the container
in which the eyeball was located, spilling the container and losing
the eyeball down the drain, and failure to use the usual glass
container to transport the eyeball.3 32 The parties previously stipu-
lated that the plumbing fixtures, including the sink, drain, and drain
pipes involved in the loss of the eyeball, were fixtures or parts of
tangible personal or real property owned by the university hospi-
tal. 333 The court considered the university employee's interaction
with these tangible properties sufficient to bring the plaintiff's
allegations within the waiver provisions of section 101.021. 334 The
judgment of the trial court was reversed. 335

324. Id.

325. Id.
326. Id. at 73.
327. 529 S.W.2d 802 (Tex. Civ. App.-Dallas 1975, writ ref'd n.r.e.).
328. Id. at 803.
329. Id. at 804.
330. Id.
331. Id. at 803.
332. Id. at 804.
333. Id.
334. Id.
335. Id. at 805.
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The Fifth Circuit Court of Appeals examined use and non-use
of medical equipment in Estate of Banks v. Chambers Memorial
Hospital Auxiliary, Inc. 336 In Banks, the plaintiffs brought their
child to the hospital for treatment of aspiration. 3

1
7 A nurse's aide

took the child's temperature with a rectal thermometer. The nurse's
aide then allegedly asked the plaintiffs if they had insurance to pay
for the child's medical treatment. When the plaintiffs explained that
they did not have insurance, the aide allegedly told the plaintiffs
that the hospital would not provide further treatment to the child
unless they paid cash. 338 The plaintiffs took the child to a second
hospital, but the child was pronounced dead on arrival.139 The
district court granted a directed verdict for the defendants based
upon governmental immunity.314

The plaintiffs contended that the use of the rectal thermometer
and the non-use of other available diagnostic equipment triggered
waiver of immunity under section 101.021.341 Specifically, the plain-
tiffs alleged that the defendants misused the thermometer by at-
tempting to use it to determine whether the child was choking. The
Fifth Circuit found that there was no evidence to support the
plaintiffs' allegation. Rather, the court found that the thermometer
was used solely to take the child's temperature.3 42 The plaintiffs
also argued that non-use of available property is sufficient to trigger
waiver under section 101.021 .343 The plaintiffs' final argument was
that even if non-use of tangible property alone was insufficient to
trigger waiver of governmental immunity, non-use of property to-
gether with use of other tangible property was sufficient.3 " The

336. 865 F.2d 696 (5th Cir. 1989).
337. The child apparently was choking on a bean lodged in her trachea. Id. at 697.
338. Id.
339. Id.
340. Id.
341. Id. at 698.
342. Id.
343. Id. As in Diaz v. Central Plains Regional Hosp., 802 F.2d 141, 145 (5th Cir. 1986),

the plaintiffs argued that Jenkins v. State, 570 S.W.2d 175 (Tex. Civ. App.-Houston [14th
Dist.] 1978, no writ) provided authority that non-use of property triggered waiver of
governmental immunity under section 101.021. See 865 F.2d at 698. The Fifth Circuit held
that Jenkins was distinguishable from other non-use cases because, in Jenkins, there was a
prior relationship between the plaintiff and the State of Texas before the defendant's alleged
negligence. Id.; see infra notes 412-27 and accompanying text.

344. 865 F.2d at 698. The plaintiffs' relied upon Green v. City of Dallas, 665 S.W.2d
567 (Tex. App.-E! Paso 1984, no writ).
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court rejected the plaintiffs' argument because the thermometer was
properly used for its purpose, to take the child's temperature, and
the plaintiffs did not allege that a different piece of property was
more appropriate.3 45 The court recognized that the "Plaintiffs' real
complaint is that the hospital refused to treat the child. For better
or for worse, however, Texas has chosen not to waive its sovereign
immunity with respect to its agent's failures to act. ' 3 " The judgment
of the district court was affirmed. 347

3. Medications

Improper use of medications is one of the few clear areas under
section 101.021. Improper administration or provision of medication
constitutes misuse of tangible personal property and triggers waiver
of governmental immunity under section 101.021.348 In Quinn v.
Memorial Medical Center,349 the plaintiff became personally in-
volved with a resident physician at a public hospital and allegedly
became pregnant with the resident's child.350 The resident prescribed
an abortion medication to the plaintiff in contravention of his
limited staff privileges. 35 The hospital pharmacist noted that the
prescription failed to state the name of the patient, but nevertheless
provided the medication to the plaintiff.35 2 The plaintiff alleged that
she suffered injuries as a result of the medication. 53 The plaintiff
brought suit against the hospital and alleged that the hospital's
provision of the drug constituted a use of tangible property under
section 101.021 .4 The trial court granted summary judgment in
favor of the hospital based upon governmental immunity.3"1 On
appeal, the Corpus Christi Court of Appeals held that "the dis-
pensing of a drug by a hospital pharmacy is a use of tangible

345. 865 F.2d at 698.
346. Id. at 699.
347. Id.
348. See infra notes 349-65 and accompanying text.
349. 764 S.W.2d 915 (Tex. App.-Corpus Christi 1989, no writ); see also Charles L.

Babcock & Bryan C. Collins, Local Government Law, 44 Sw. L.J. 675, 703 (1990) (citing
Quinn).
350. 764 S.W.2d at 916.
351. Id.
352. Id.
353. Id.
354. Id. at 917.
355. See id. at 916.
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personal property and falls within the waiver provisions of the
statute. '356 The judgment of the trial court was reversed .3

In Hartman v. Hardin Memorial Hospital," ' a needle broke
off in the plaintiffs' child's hip during the administration of med-
ication. 59 The trial court granted the hospital's motion for summary
judgment based on governmental immunity.36 The Beaumont Court
of Civil Appeals held that the needle constituted tangible property
and, further, that the plaintiffs properly alleged an injury caused
by the condition or use of the needle. 36' The defendants contended
that section 14(8)362 of the Act provided an exception under the
facts of the case. Section 14(8) provided that government employees
responding to emergency situations were an exception to the general
waiver provisions.3 63 The court found no facts indicating an emer-
gency and stated that "[tihe mere fact that the injection was
administered on a Sunday in the emergency room does not, of
itself, establish that the same was done in an emergency situa-
tion." 3 6 The judgment of the trial court was reversed.3 65

The Fifth Circuit Court of Appeals reviewed the misuse of
medication in a diversity action in Hale v. Sheikholeslam.3 66 In
Hale, following a stormy relationship with her physician, the plain-
tiff received an injection at the emergency room of the hospital
approximately one week following the delivery of her child.3 67 The
plaintiff received another injection approximately five hours later
and subsequently experienced a complicated medical course which
resulted in a hysterectomy.3 68 The plaintiff brought suit against the
physician and the hospital and, following a jury trial, received a
$100,000 verdict.3 69 The plaintiff pled several specific acts of neg-
ligence:

356. Id. at 917.
357. Id. at 919.
358. 587 S.W.2d 55 (Tex. Civ. App.-Beaumont 1978, no writ).
359. Id. at 55.
360. Id.
361. Id. at 56.
362. See TEX. Civ. PRAC. & REM. CODE ANN. § 101.055(2) (Vernon Supp. 1992).
363. 587 S.W.2d at 56.
364. Id.
365. Id.
366. 724 F.2d 1205 (5th Cir. 1984).
367. Id. at 1206.
368. Id at 1206-07.
369. Id. at 1207. The district court rejected the defendants' motions for directed verdict
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1. Failure to provide proper or appropriate antibiotics;
2. Failure to provide a sterile environment for delivery and post-
partum care;
3. Failure to prevent premature release of the plaintiff after
delivery;
4. Failure to request certain tests;
5. Failure to exercise reasonable care in granting staff privileges
to the physician; and
6. Failure to ensure that the plaintiff was prescribed medication
for uterine contractions and that such medication was adminis-
tered by the hospital personnel.3 70

The Fifth Circuit held that only the injection and transfusion fell
within the tangible personal property exception in section 101.021.17'
Because the plaintiff failed to allege that either the injection or the
transfused blood was defective and that any harm resulted from
either treatment, the court found that the plaintiff did not plead
an exception which fell under section 101.021.37 , Presumably, had
the plaintiff pled some injury as a result of the injection and
transfusion, governmental immunity would have been waived for
those allegations.3 73 The judgment of the district court was re-
versed. 171

4. Medical Records and Other Hospital Documents

a. Medical Records

There is perhaps no area of judicial interpretation under section
101.021 more strained than equating the use of medical records
with the use of tangible personal property. This line of cases assumes

and judgment non obstante veredicto. Both motions were based on government immunity.
Id.

370. Id. at 1209.
371. Id.
372. Id.
373. See id. The court specifically stated that the plaintiff's allegations that the hospital

prematurely released the plaintiff, failed to exercise reasonable care in granting staff privileges
to the physician, and failed to request additional tests for the plaintiff did not involve a
condition or use of personal property and did not trigger waiver of government immunity
under section 101.021. Id. The court also stated, however, that the allegations of failure to
provide antibiotics, failure to provide post-partum medication, and failure to provide a
sterile environment could be considered the use or condition of tangible personal property,
but only if such use was the proximate cause of the harm. Id.; see infra part V.

374. 724 F.2d at 1210.
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heightened importance because no public hospital provides medical
treatment without using medical records. Thus, if the courts extend
their interpretation of tangible property3 75 to include all medical
records, then the limited waiver provision promulgated by the Texas
Legislature in section 101.021 of the Act will have little impact.

University of Texas Medical Branch v. York 7 6 is the most
recent decision interpreting the misuse of medical records in a
medical malpractice lawsuit against a public hospital. 377 In York,
the plaintiff's son was involved in an accident which caused severe
brain damage and partial paralysis. 37 18 The plaintiff's son responded
well to out-patient therapy from the hospital and, based upon the
positive response, was admitted to the hospital to hasten his recov-
ery.3 79 Shortly after arriving at the hospital, the son's mental and
physical condition deteriorated. 80 The plaintiff subsequently con-
tended that his son broke his hip on August 14.381 On August 17,

375. Robinson v. City of San Antonio, 727 S.W.2d 40 (Tex. App.-San Antonio 1987,
writ ref'd n.r.e.) illustrates the difficulty in equating intangible decisions memorialized in a
document with tangible property. The plaintiff divorced her husband after five years of
marriage in 1984. Id. at 41. At the time of the divorce, the plaintiff received a protective
order prohibiting her ex-husband from committing family violence, directly communicating
with the family in a threatening manner, and physically approaching the residence or business
of a family member. Id. Despite the clear directives of the protective order, the husband
came to the plaintiff's apartment complex and left with their minor child. Id. The plaintiff
called the police and, upon their arrival, showed them the protective order and informed
them that her ex-husband was violent and might hurt the child. Id. The police refused to
take action. Thereafter, the husband murdered the child and committed suicide. Id. The
trial court granted summary judgment in favor of the City of San Antonio, but apparently
did not state in its order on what basis summary judgment was granted. See id. at 41-42.
The plaintiff asserted, among other things, that governmental immunity was waived under
section 101.021. Id. at 42. The court found that there was no use of tangible property. The
court stated:

[W]e are of the opinion that a protective order does not constitute tangible
property. Tangible property is understood to be property that is capable of being
handled, touched, or seen. The protective order was in fact a decision and
pronouncement by a district court approving an agreement between the parties in
a civil suit. The fact that the agreement was reduced to writing and filed with the
court does not make it tangible property. Neither would a copy of the order in
plaintiff's possession be tangible property.

Id. at 43. The judgment of the trial court was affirmed. Id.
376. 808 S.W.2d 106 (Tex. App.-Houston [1st Dist.] 1991, writ requested).
377. See id.
378. Id. at 107.
379. Id.
380. Id.
381. Id. at 108.
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a physical therapist made a note in the son's medical chart rec-
ommending that the doctor order an x-ray of the hip. The x-ray
was not ordered until August 21 and was not taken until August
22. At trial, expert testimony was given that it was not good medical
practice to wait five days before taking a recommended x-ray.38 2

The plaintiff submitted a question to the jury which asked whether
the use or condition of tangible personal property was the proximate
cause of injuries to the son. The jury was limited to a "wheelchair"
and the "keeping of files, records or other documentation" in its
definition of tangible personal property. The jury found that the
use or condition of the "keeping of files, records or other docu-
mentation" was, indeed, the proximate cause of injuries to the
son.

38 3

The hospital argued that failure to record an entry into a
patient's medical chart was not a use of tangible property and
would not trigger waiver of governmental immunity under section
101.021 .384 The hospital also argued that keeping of files, records,
and other documentation was not the proximate cause of the son's
injuries.385 The plaintiff argued that if their son's injury had been
recorded in the medical records, it would have been relatively simple
for the physician to diagnose the problem on a timely basis. 38 6 The
court found that the plaintiff alleged a valid cause of action under
the Act. The court reasoned that it was "not concerned with a
chart that has no entries, but one that has incomplete entries. ' 387

The plaintiff in York relied upon the Texas Supreme Court's
decisions in Robinson v. Central Texas MHMR Center38 and Lowe
v. Texas Tech University.8 9 In both Robinson and Lowe, the
defendants provided the injured party with some, but not all, of

382. Id.
383. Id.
384. Id.
385. Id.
386. Id. at 108-09.
387. Id. at 109.
388. 780 S.W.2d 169 (Tex. 1989). In Robinson, recovery was allowed for the drowning

death of a man. The employees at a state mental health center failed to provide the patient
with a life preserver as part of the issued swimming attire. Id. at 171; see supra notes 118-
42 and accompanying text.

389. 540 S.W.2d 297 (Tex. 1976). In Lowe, the coaching staff of the Texas Tech football
program provided an athlete with some, but not all, of the protective gear allegedly necessary
to prevent injuries to the athlete. Id. at 300; see supra notes 95-117 and accompanying text.
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the tangible property necessary to prevent injury. It follows that,
had the defendants in Robinson and Lowe not provided any tangible
property to prevent injury, there would have been a non-use of
tangible property and waiver of governmental immunity would not
have been triggered under section 101.021. The court recognized
the plaintiffs' arguments in its opinion, but based its decision on
Salcedo v. El Paso Hospital District.39 The court equated the
hospital employees' failure to properly complete the son's medical
records with the improper interpretation of the electrocardiogram
graphs in Salcedo.391 The judgment of the trial court was affirmed.192

The Fort Worth Court of Appeals held to the contrary in
Montoya v. John Peter Smith Hospital.3 93 In Montoya, the plaintiff
took her husband to the hospital emergency room for treatment. 94

The plaintiff informed the triage nurse that her husband was ill.
The triage nurse used a triage slip to record her evaluation and
assign priority to the husband for treatment. After the husband
collapsed, the triage nurse filled out another triage slip. The husband
subsequently died of a heart attack. 95 The plaintiff contended that
the hospital was liable under section 101.021 because her husband's
death was caused by the misuse of tangible personal property. 96

The Fort Worth Court of Appeals held that non-use of tangible
property does not state a cause of action under section 101.021. 97

The plaintiff argued that the triage slip was misused, because it was
not used, before her husband collapsed. The court responded:

Whether it is possible to misuse an item without using it is an
interesting linguistic point, but the point is not relevant. The
word "misuse" does not appear in the Act. We agree with the
Hospital's argument [that the plaintiff] failed to state a cause
of action within the Act because no tangible personal property
was "used.

39

390. 659 S.W.2d 30 (Tex. 1983); see supra notes 263-76 and accompanying text.
391. 808 S.W.2d at 109.
392. Id. at 110, 112.
393. 760 S.W.2d 361 (Tex. App.-Fort Worth 1988, writ denied). See generally Babcock

& Collins, supra note 349, at 703 (discussing the Montoya case).
394. 760 S.W.2d at 362.
395. Id.
396. Id. at 363.
397. Id.
398. Id. at 364. The court apparently did not equate negligent "use" with "misuse."

The word "non-use" also does not appear in the Act, yet the court found that the triage
slip was not "used."
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In addition, the court held that the plaintiff's claim failed because
a triage slip was merely a blank form and did not constitute tangible
personal property as contemplated under section 101.021.1" The
judgment of the trial court was affirmed.4w

In Seiler v. Guadalupe Valley Hospital,4°1 the plaintiff's hus-
band was injured in a motorcycle accident and treated in the hospital
emergency room. The plaintiff alleged that the hospital's employees
were negligent under the Act for failure to read the physician's
emergency room chart notes upon the husband's admission to the
surgical floor.40 2 The plaintiff alleged that this failure constituted a
use or misuse of the physician's notes. The plaintiff based her
argument upon the deposition testimony of the nurse in which she
allegedly admitted that she had failed to read the physician's notes.
The deposition was not a part of the record on appeal and the
plaintiff did not respond to the hospital's motion for summary
judgment. 40 3 The court reviewed the record in the light most favor-
able to the plaintiff and stated that it was "unable to make any
reasonable inferences that would raise an issue of fact as to any
use or misuse of property by [the hospital's] employees." 4°4 The
judgment of the trial court was affirmed. 4"

In City of Houston v. Arney, 4°6 the plaintiff alleged that
personnel at a free health clinic operated by the City Health De-
partment failed to inform her of a pre-cancerous condition revealed
in her pap smear. The plaintiff alleged that she was forced to
undergo a complete hysterectomy as a result of the clinic's omis-
sion. 40 7 The city failed to respond to the plaintiff's interrogatories
and, as a sanction, the court entered an interlocutory default
judgment against the city.4 8 The plaintiff alleged in her original
petition that she was injured through the clinic's negligent mainte-
nance of files, records, and other documentation and that such

399. Id.
400. Id.
401. 709 S.W.2d 37, 38 (Tex. App.-Corpus Christi 1986, writ ref'd n.r.e.).
402. Id.

403. Id. at 39.
404. Id.
405. Id.
406. 680 S.W.2d 867, 870 (Tex. App.-Houston [1st Dist.] 1984, no writ).

407. Id.

408. Id. The city complained on appeal, among other things, that the trial court erred
in entering a judgment five times greater than the maximum allowed by the Act. Id. at 874.
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improper maintenance constituted a use or condition of tangible
personal property. 4°9 The court stated, without analysis, that "[tihis
allegation states a cause of action upon which the substantive law
will give relief under [section 101.021]. ' ' 410 The judgment of the
trial court was affirmed with respect to liability. 41'

In Jenkins v. State,4 2 a prison inmate alleged that he received
improper medical treatment over a two-year period and sued six
governmental entities and two individuals for damages. 413 The plain-
tiff originally pled that he was injured by the defendants' negligence
and negligent use of tangible property, but did not specify where
the alleged acts of negligence occurred. 4 4 The plaintiff's petition
alleged the following acts of negligence: 1. failure to properly obtain
and properly use the plaintiff's medical records; and 2. failure to
administer certain medications.41 5

The defendants countered that the plaintiff's allegations simply
constituted an allegation that the defendants failed to properly
diagnose and treat the plaintiff's epileptic condition and that such
allegations did not constitute use or misuse of tangible personal
property. 4 6 The State of Texas and the Texas Department of Cor-
rections moved for and were granted a plea to the jurisdiction and
plea in abatement. 4 7 On appeal, the Houston Court of Appeals for
the Fourteenth District held that it must accept the plaintiff's
allegations of fact as true and indulge every reasonable inference
in support of the plaintiff's petition. 418 The court found that a
reasonable inference could be drawn that the plaintiff's injuries
were caused by the defendant's negligence and negligent use of

409. Id. at 874. The court stated that "[a] default judgment has the effect of admitting
all matters properly alleged, except the amount of unliquidated damages. However, on
appeal or writ of error it may be contended that no cause of action in law is alleged, and
if this contention is sustained, the judgment will fall." Id.

410. Id. However, the court found that the Act was not modified by the Medical Liability
& Insurance Improvement Act and, therefore, the trial court improperly awarded damages
in excess of the statutory cap in the Act. Id. at 874-75.

411. Id. at 875.
412. 570 S.W.2d 175 (Tex. Civ. App.-Houston [14th Dist.] 1978, no writ).
413. Id. at 176.
414. Id.
415. Id. at 178.
416. Id.
417. Id. at 176.
418. Id. at 177. The court relied upon Longoria v. Alamia, 149 Tex. 234, 230 S.W.2d

1022 (1950).
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tangible property and that such negligence could have occurred in
Harris County.4 9 Thus, the court found that the trial court com-
mitted error in sustaining the defendant's plea in abatement for
want of jurisdiction.

420

The defendants also contended that the judgment sustaining
the plea in abatement should be affirmed because the plaintiff failed
to allege a cause of action under section 101.021 .421 The plaintiff's
first amended petition alleged that he was injured "due to the
negligence and negligent use of tangible property by the Defendants
and by and through their agents, servants and employees. ' 422 The
court held that, because it must accept as true the factual allegations
contained in the plaintiff's petition, the plaintiff stated a cause of
action under section 101.021 for misuse of tangible property:

The extent to which the Legislature has waived governmental
immunity in situations where personal injuries are caused by
''some use of tangible property" has been described by one court
of civil appeals as "far from clear." We are, nevertheless,
enjoined to construe that provision liberally in order to achieve
the purposes of the Tort Claims Act. We therefore hold that the
provision for waiver of immunity for personal injuries negligently
caused by "some use of tangible property," contained in section
5 of the Act, subjects governmental units to liability for personal
injuries negligently caused by the nonuse of tangible property. 423

The court also rejected the defendants' arguments that they were
not liable for injuries caused by the use of medical records that
they had not prepared, furnished, controlled, or owned (although
the court recognized that it was unclear whether the records were
actually prepared, furnished, controlled, or owned by the defen-
dants). 424 Nevertheless, the court found that even if the records were
not within the control of the defendants, the plaintiff successfully

419. 570 S.W.2d at 177.
420. Id.
421. Id.
422. Id.
423. Id. at 178 (citations omitted). The court based its decision that the Act waives

governmental immunity for non-use of tangible personal property on several decisions. See
Lowe v. Texas Tech Univ., 540 S.W.2d 297 (Tex. 1976); Clabon v. Harris County Hosp.
Dist., 567 S.W.2d 71 (Tex. Civ. App.-Houston [14th Dist.] 1978, writ ref'd n.r.e.); Mokry
v. University of Tex. Health Science Ctr., 529 S.W.2d 802 (Tex. Civ. App.-Dallas 1975,
writ ref'd n.r.e.); McGuire v. Overton Memorial Hosp., 514 S.W.2d 79 (Tex. Civ. App.-

Tyler 1974), writ ref'd per curiam, 518 S.W.2d 528 (Tex. 1975).
424. 570 S.W.2d at 178.
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alleged a cause of action under section 101.021 because he stated
that his injuries were caused by the negligence of the appellees'
employees "acting within the scope of their employment....
The Jenkins court concluded that it shared the same concerns that
Chief Justice Greenhill expressed in his concurring opinion in Lowe
v. Texas Tech University426 and encouraged "the Legislature to
clarify the extent to which it intended to waive governmental im-
munity."427

b. Hospital Policies and Procedures

Hospital policies and procedures, like medical records, are
documents that memorialize information essential to the care and
treatment of patients. A medical record contains information con-
cerning one particular patient or, in obstetrics, perhaps two patients.
In contrast, hospital policies and procedures contain standards that
apply to all patients or a particular class of patients. Hospital
policies and procedures are sometimes used in actions against private
hospitals by both plaintiff and defense counsel to show that a health
care provider has or has not conformed to a particular standard of
conduct. In medical malpractice lawsuits against public hospitals,
plaintiffs' counsel have asserted that the document that memorializes
the policy or procedure constitutes tangible property that, if mis-
used, will trigger waiver of governmental immunity under section
101.021.

In Armendarez v. Tarrant County Hospital District,428 the plain-
tiffs alleged, among other things, that the hospital and several
residents were negligent "in misusing and misinterpreting hospital
procedure manuals indicating that additional testing leading to a
cesarean section should have been utilized. ' 429 The Fort Worth
Court of Appeals found that no summary judgment evidence existed
that showed that the hospital or the residents made any use of the
hospital procedure manuals.4 30 The court concluded that non-use of
personal property does not trigger waiver of immunity under section

425. Id.
426. 540 S.W.2d at 301.
427. 570 S.W.2d at 178.
428. 781 S.W.2d 301 (Tex. App.-Fort Worth 1989, writ denied).
429. Id. at 304.
430. Id.
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101.021. 4
1' The court did not state, however, that hospital policy

and procedure manuals were not tangible personal property. Ar-
guably, the Fort Worth Court of Appeals implicitly recognized that
hospital policy and procedure manuals do constitute tangible per-
sonal property and that evidence that such manuals were misused
would trigger waiver of governmental immunity under section
101.021.

In Townsend v. Memorial Medical Center,4 2 the plaintiff was
taken in a sedated condition to a hospital elevator by a male
orderly. 433 The orderly stopped the elevator between floors and
raped the plaintiff.4 3 4 The plaintiff brought suit against the hospital,
the county hospital district, and the hospital administrator. 435 The
plaintiff alleged that the hospital improperly permitted a male
orderly to transfer a sedated female patient, improperly allowed the
elevator to stop and lock between floors, and improperly maintained
procedures to protect patient safety 3.4 6 The defendants filed special
exceptions to the plaintiff's petition and, after the plaintiff declined
to amend, the trial court dismissed the plaintiff's lawsuit with
prejudice. 437 The plaintiff further alleged that the hospital admin-
istrator failed to properly execute and supervise hospital policies
and procedures designed to ensure patient safety 3.4  The Corpus
Christi Court of Civil Appeals found no use or condition of tangible
personal property that proximately caused an injury to the plain-
tiff.4 3 9 The court characterized the plaintiff's complaint as an injury
arising out of the intentional tort of rape. 40 The court held that
the plaintiff's claim was barred under former section 14(10) of the
Act which prohibited liability for any intentional tort."' The judg-

431. Id.
432. 529 S.W.2d 264 (Tex. Civ. App.-Corpus Christi 1975, writ ref'd n.r.e.).
433. Id. at 265.
434. Id.
435. Id.
436. Id. The plaintiff also brought a cause of action in contract against the hospital.

Id.
437. Id.
438. Id.
439. See id. at 266.
440. Id. at 267.
441. Id. Section 14(10) is now codified as TEx. Civ. PRAC. & REM. CODE ANN. §

101.057(2) (Vernon 1986). This case is similar to McCord v. Memorial Medical Ctr. Hosp.,
750 S.W.2d 362 (Tex. App.-Corpus Christi 1988, no writ). In McCord, a hospital security
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ment of the trial court was affirmed.442

In Baker v. John Peter Smith Hospital,443 the decedent was
admitted to the open unit psychiatric department of the hospital
for suicidal ideation. 4" Upon his admission to the hospital, the
decedent was allowed to retain some personal items, including his
belt. 445 Twelve days later, the decedent committed suicide by hanging
himself with his belt.44 The plaintiffs alleged in their fifth amended
petition, among other things, that the hospital failed to establish
policies or procedures for patients at risk for suicide, failed to warn
plaintiffs that the decedent would be allowed to retain possession
of his belt, and made false representations to the plaintiffs. The
plaintiffs further alleged that the hospital was liable under the
doctrine of res ipsa loquitur, and that the hospital employees failed
to record the statements of the decedent's relatives and visitors. 447

The hospital filed a motion for summary judgment one day
before the plaintiffs filed their fifth amended petition. 44 The plain-
tiffs failed to file a response to the hospital's motion for summary
judgment and, instead, argued that the fifth amended petition
prohibited summary judgment. 49 The Fort Worth Court of Appeals
found that, because the plaintiffs failed to respond to the hospital's
motion for summary judgment, the only remedy available was to
attack the sufficiency of the hospital's summary judgment evi-
dence. 450 The court found that the hospital's summary judgment
evidence, four affidavits, and its responses to interrogatories con-

guard allegedly handcuffed the plaintiff and beat the plaintiff with a nightstick and his fist.
The plaintiff alleged in his petition that the hospital was liable for false imprisonment,
assault, malicious prosecution, and negligent hiring and supervision of hospital employees.
Id. The hospital asserted governmental immunity and the plaintiff responded that the
nightstick constituted tangible personal property which triggered waiver of governmental
immunity. Id. The Corpus Christi Court of Appeals held that section 101.057(2) prohibited
government liability for intentional torts. Id. The judgment of the trial court was affirmed.
Id. at 364.

442. 529 S.W.2d at 267. The court also rejected the plaintiff's claim for breach of
contract. Id.

443. 803 S.W.2d 454 (Tex. App.-Fort Worth 1991, writ denied).
444. Id. at 456.
445. Id.
446. Id.
447. Id.
448. Id.
449. Id. at 456-57.
450. Id. at 457.
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stituted sufficient summary judgment evidence and affirmed the
judgment of the trial court.45'

C. Tangible Personal Property Checklist

There are, unquestionably, some inconsistencies in the decisions
handed down by the Texas courts of appeal, the Texas Supreme
Court, and the Fifth Circuit Court of Appeals pertaining to use
and non-use of tangible personal property in medical malpractice
lawsuits against public hospitals. Nevertheless, these decisions may
be roughly summarized in three categories: 1) those that found
sufficient interaction between health care providers and property to
trigger waiver of governmental immunity; 2) those without a suf-
ficient nexus between the health care provider and the tangible
personal property and; 3) those where there was no tangible personal
property at all. The following summary demonstrates allegations
that were deemed insufficient to trigger waiver of governmental
immunity in a medical malpractice action against a public hospital
or, in some instances, appropriate allegations that were not sup-
ported with sufficient evidence of "use," "condition," or proximate
cause.

Case Allegation of Use or Condition of Tangible
Property

Herring45 2  Failure to provide medical treatment
Baker4" Failure to confiscate a patient's belt

Failure to conform to hospital policies and pro-
cedures

Lowe45 4  Use of medical history forms
Use of telephone paging system
Use of gurney apparatus

Armendarez455  Use of prenatal records
Use of procedural manuals

451. Id. at 457-58.
452. Texas Dep't of Corrections v. Herring, 513 S.W.2d 6 (Tex. 1974); see supra notes

231-37 and accompanying text.
453. Baker v. John Peter Smith Hosp., 803 S.W.2d 454 (Tex. App.-Fort Worth 1991,

writ denied); see supra notes 443-51 and accompanying text.
454. Lowe v. Harris County Hosp. Dist., 809 S.W.2d 502 (Tex. App.-Houston [14th

Dist.) 1989, no writ); see supra notes 277-84 and accompanying text.
455. Armendarez v. Tarrant County Hosp. Dist., 781 S.W.2d 301 (Tex. App.-Fort

Worth 1989, writ denied); see supra notes 428-31 and accompanying text.
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TownsenC45 6

McCord417

Bourne 5 s

Montoya
459

Floyd
4' o

Seiler46'
Valasquez"2

Brantley
463

Banks'"

Diaz45

Hale466

456. Townsend v.

Improper supervision of male orderly
Failure to execute hospital safety procedures
Use of a security guard's nightstick
Premature release of a patient
Use of a triage slip
Unidentified
Use of medical records
Failure to provide full anesthetic
Failure to monitor fetal heart tones
Failure to wrap leg injury
Failure to prepare for a cesarean section
Failure to transport a patient to hospital
Use of a rectal thermometer
Failure to use additional medical equipment
Failure to use medical equipment
Failure to provide antibiotics
Failure to provide a sterile environment
Failure to prevent premature release
Failure to request tests
Failure to use reasonable care in granting med-
ical privileges

Memorial Medical Ctr., 529 S.W.2d 264 (Tex. Civ. App.-Corpus
Christi 1975, writ ref'd n.r.e.); see supra notes 432-42 and accompanying text.

457. McCord v. Memorial Medical Ctr. Hosp., 750 S.W.2d 362 (Tex. App.-Corpus
Christi 1988, no writ); see supra note 441.

458. Bourne v. Nueces County Hosp. Dist., 749 S.W.2d 630 (Tex. App.-Corpus Christi
1988, writ denied); see supra notes 186-94 and accompanying text.

459. Montoya v. John Peter Smith Hosp., 760 S.W.2d 361 (Tex. App.-Fort Worth
1988, writ denied); see supra notes 393-400 and accompanying text.

460. Floyd v. Willacy County Hosp. Dist., 706 S.W.2d 731 (Tex. App.-Corpus Christi
1986, writ ref'd n.r.e.); see supra notes 195-204 and accompanying text.

461. Seiler v. Guadalupe Valley Hosp., 709 S.W.2d 37 (Tex. App.-Corpus Christi 1986,
writ ref'd n.r.e.); see supra notes 401-05 and accompanying text.

462. Velasques v. James, 584 S.W.2d 729 (Tex. Civ. App.-Tyler 1979, no writ); see
supra notes 205-13 and accompanying text.

463. Brantley v. City of Dallas, 545 S.W.2d 284 (Tex. Civ. App.-Amarillo 1976, writ
ref'd n.r.e.); see su'pra notes 238-49 and accompanying text.

464. Estate of Banks v. Chambers Memorial H.osp. Auxiliary, Inc., 865 F.2d 696 (5th
Cir. 1989); see supra notes 336-47 and accompanying text.

465. Diaz v. Central Plains Regional Hosp., 802 F.2d 141 (5th Cir. 1986); see supra
notes 250-61 and accompanying text.

466. Hale v. Sheikholeslam, 724 F.2d 1205 (5th Cir. 1984); see supra notes 366-74 and
accompanying text.

[Vol. 24:131



TORT CLAIMS ACT

In contrast, the following is a summary of decisions which held
that, at minimum, a fact issue existed whether certain property and
behavior constituted use or misuse of tangible personal property
that proximately caused injury to the plaintiff and thereby triggered
waiver of governmental immunity..

Case

Salcedo467

McGuire468

York469

Huckabay70

Quinn471

Hartman472

Armendarez47

ArneV
474

Green
4 7

1

Clabon476

Allegation of Use or Condition of Tangible
Property
Failure to use cardiac equipment (apparently not
used as a basis for the court's decision)
Misuse of an electrocardiogram
Providing a bed without bed rails
Use of medical records
Use of an x-ray machine
Dispensing a drug
Use of a needle
Use of a vacuum extractor
Use of medical records
Use of emergency medical equipment
Use of oxygen equipment
Use of a warning sign

467. Salcedo v. El Paso Hosp. Dist., 659 S.W.2d 30 (Tex. 1983); see supra 262-76 and
accompanying text.

468. McGuire v. Overton Memorial Hosp., 514 S.W.2d 79 (Tex. Civ. App.-Tyler 1974),
writ ref'd per curiam, 518 S.W.2d 528 (Tex. 1975); see supra notes 176-85 and accompanying
text.

469. University of Tex. Medical Branch v. York, 808 S.W.2d 106 (Tex. App.-Houston
[list Dist.] 1991, writ requested); see supra notes 376-92 and accompanying text.

470. Huckabay v. Irving Hosp. Found., 802 S.W.2d 758 (Tex. App.-Dallas 1990, writ
denied); see supra notes 285-92 and accompanying text.

471. Quinn v. Memorial Medical Ctr., 764 S.W.2d 915 (Tex. App.-Corpus Christi 1989,
no writ); see supra notes 349-57 and accompanying text.

472. Hartman v. Hardin Memorial Hosp., 587 S.W.2d 55 (Tex. Civ. App.-Beaumont
1978, no writ); see supra notes 358-65 and accompanying text.

473. Armendarez v. Tarrant County Hosp. Dist., 781 S.W.2d 301 (Tex. App.-Fort
Worth 1989, writ denied); see supra notes 293-300 and accompanying text.

474. City of Houston v. Arney, 680 S.W.2d 867 (Tex. App.-Houston [Ist Dist.] 1984,
no writ); see supra notes 406-11 and accompanying text.

475. Green v. City of Dallas, 665 S.W.2d 567 (Tex. App.-El Paso 1984, no writ); see
supra notes 301-17 and accompanying text.

476. Clabon v. Harris County Hosp. Dist., 567 S.W.2d 71 (Tex. Civ. App.-Houston
[14th Dist.] 1978, writ ref'd n.r.e.); see supra notes 318-26 and accompanying text.
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Jenkins477  Use of medical records
Use of medications

Rodriguez478  Failure to provide adequate facilities
Removal of oxygen supply
Failure to provide adequate oxygen

Garcia479  Failure to provide adequate life support equip-
ment

Mokry480  Use of plumbing fixtures
Hale481 Administering medication and blood

V. PROXIMATE CAUSE: THE FORGOTTEN ELEMENT

The primary inquiry in a medical malpractice action against a
public hospital is whether there is a use or condition of tangible
personal or real property. Most appellate courts reviewing public
hospital cases under section 101.021 have limited their discussion
to an analysis of the use, misuse, or non-use of tangible property.
However, section 101.021 also provides that the "personal injury
or death" must be "proximately caused" by the use or condition
of the property. 482 Thus, even if there is a use or misuse of tangible
property sufficient to trigger waiver of governmental immunity,
governmental immunity remains intact if there is no causal rela-
tionship between the use or misuse of the property and the plaintiff's
injuries.

Texas courts have repeatedly held that, even if there is some
condition or use of tangible property, such condition or use must
proximately cause the injury. In Lowe v. Harris County Hospital
District,483 the Houston Court of Appeals for the Fourteenth District
stated that:

477. Jenkins v. State, 570 S.W.2d 175 (Tex. Civ. App.-Houston [14th Dist.] 1978, no
writ); see supra notes 412-27 and accompanying text.

478. Rodriguez v. Holmes, 556 S.W.2d 125 (Tex. Civ. App.-San Antonio 1977, no
writ); see supra notes 222-30 and accompanying text.

479. Garcia v. Memorial Hosp., 557 S.W.2d 859 (Tex. Civ. App.-San Antonio 1977,
no writ); see supra notes 214-30 and accompanying text.

480. Mokry v. University of Tex. Health Science Ctr., 529 S.W.2d 802 (Tex. Civ. App.-
Dallas 1975, writ ref'd n.r.e.); see supra notes 327-35 and accompanying text.

481. Hale v. Sheikholeslam, 724 F.2d 1205 (5th Cir. 1984); see supra notes 366-74 and
accompanying text.

482. TEx. Crv. PRAC. & REm. CODE ANN. § 101.021 (Vernon 1986).
483. 809 S.W.2d 502 (Tex. App.-Houston [14th Dist.] 1989, no writ); see supra notes

277-84 and accompanying text.
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Causation is the key. Although one might conceive of borderline
situations, where the line between use and nonuse becomes
blurred, those situations are in no way analogous to the one
before us. Neither the telephone system, the medical history
forms, nor the gurney apparatus could reasonably be seen as
sufficiently involved in causing these tragic deaths. To so hold
would stretch the concept of causation beyond realistic bounds
and, in our opinion, would expand the "use" exception far
beyond its contemplated meaning. To repeat, our holding rests
on negation of the causation element - not on the use/nonuse
dichotomy.

4
8

4

In Quinn v. Memorial Medical Center,485 the Corpus Christi
Court of Appeals set out the basic rules of proximate cause. 8 6

Proximate cause consists of two elements: cause in fact and fore-
seeability. 48 7 Cause in fact requires the negligent act or omission to
be a substantial factor in the injury. The test is "but for" the
negligent act or omission, the plaintiff would not have suffered an
injury.4 8 8 Foreseeability requires that a person of ordinary intelli-
gence would have anticipated the danger to others created by his
or her negligent act. 48 9 Although proximate cause is generally a
question of fact for the jury, it can be a question of law if the
circumstances indicate that reasonable minds could not arrive at a
different conclusion. 49

0 In Quinn, the court found that an issue of
material fact existed on proximate cause. 49' First, the court found
that "but for" the pharmacist's act of dispensing the abortion drug,
the plaintiff would not have been injured. 492 Second, the court
found that it was foreseeable that filling a prescription in contra-
vention of established hospital procedures for the pharmacy could

484. Id. at 504 (citations omitted).
485. 764 S.W.2d 915 (Tex. App.-Corpus Christi 1989, no writ).
486. See id. at 917-18; supra notes 349-57 and accompanying text.
487. 764 S.W.2d at 917; see also Nixon v. Mr. Property Management Co., 690 S.W.2d

546, 549-50 (Tex. 1985) (setting out general law of proximate cause); Clark v. Waggoner,
452 S.W.2d 437, 439-40 (Tex. 1970) (discussing elements of proximate cause).

488. 764 S.W.2d at 917.
489. Id.
490. Id. at 918; see also Missouri Pac. R.R. v. American Statesman, 552 S.W.2d 99,

104 (Tex. 1977) (discussing proximate cause as a question of law); Farley v. MM Cattle
Co., 529 S.W.2d 751, 756 (Tex. 1975) (discussing whether to send proximate cause question
to jury).

491. 764 S.W.2d at 918.
492. Id.
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cause harm to the recipient of the drug.493 Specifically, the court
found that a fact issue existed whether the hospital "should have
anticipated that the failure to take reasonable precautions in dis-
pensing [the abortion drug] could result in its wrongful use and
danger to others." 494

Hale v. Sheikholeslam 495 demonstrates the two-part inquiry
under section 101.021. In Hale, the Fifth Circuit first determined
that several allegations did not constitute a use or condition of
tangible property and, therefore, could not support a cause of
action under section 101.021 .496 For the allegations which remained,
the court stated that "[s]uch allegations may be the basis of a
waiver of immunity only if the use or condition is the proximate
cause of the harm. ' 497 The court concluded that there was insuffi-
cient evidence to raise a fact issue that the condition or use of
tangible personal property by hospital personnel proximately caused
an injury to the plaintiff.498

VI. A SUGGESTION FOR CHANGE

Judicial interpretation of the language "condition or use" of
tangible personal property in section 101.021 demonstrates the best
and the worst of the Texas judiciary. On one hand, many judges
have been confronted with the arduous task of applying ambiguous
language to complicated factual scenarios when the stakes are very
high for both parties. On the other hand, ambiguous language
provides judicial activists with the ability to impose their political
ideology upon a particular factual scenario. The authors do not

493. Id.
494. Id.
495. 724 F.2d 1205 (5th Cir. 1984); see supra notes 366-74 and accompanying text,
496. See 724 F.2d at 1209. The court held that the hospital's alleged premature release

of the plaintiff, the hospital's failure to exercise reasonable care in the granting of staff
privileges to the physician, and the hospital's failure to request additional tests for the
plaintiff did not involve a condition or use of tangible property. Id.

497. See id. The court held that the failure to provide antibiotics and post-partum
medication and provision of a non-sterile environment constituted a use or condition of
tangible property. Id.

498. Id. at 1209-10. Similar decisions were reached in Huckabay v. Irving Hosp. Found.,
802 S.W.2d 758, 760 (Tex. App.-Dallas 1990, writ denied) and Brantley v. City of Dallas,
545 S.W.2d 284, 286 (Tex. Civ. App.-Amarillo 1976, writ ref'd n.r.e.). However, the
Texas Supreme Court found that the provision of a bed without bed rails proximately caused
the plaintiff's injuries in Overton Memorial Hosp. v. McGuire, 518 S.W.2d 528, 529 (Tex.
1975).
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suggest that the Texas Legislature was incorrect in allowing partial
waiver of governmental immunity. Rather, we suggest that the
"condition or use" of tangible personal property language be more
clearly defined so that trial judges can apply the Act in a fair and
predictable manner.

There are four primary areas where the "condition or use"
language creates ambiguity and, through ambiguity, inconsistency
and unpredictability. First, there is no plain language definition of
"condition or use of tangible personal . . . property." Second, it
is unclear whether the Act waives governmental immunity for failure
to provide a service. This is particularly true with respect to medical
treatment. Third, there is some confusion whether the failure to
provide tangible property, as opposed to the actual use of such
property, triggers waiver of governmental immunity under the Act.
Fourth, beginning with the Texas Supreme Court's decision in Lowe

v. Texas Tech University4 99 it is unclear if governmental immunity
is always waived when some, but not all, of the tangible property
deemed necessary or appropriate for the given activity is provided.
Lowe and its progeny created the anomalous situation wherein the
failure to provide tangible property does not waive immunity, but
the provision of inadequate property (i.e. equipment) does trigger
immunity. To resolve some of these issues, the authors suggest the

following amendments to section 101.001 and section 101.021:
Section 101.001 Definitions
(6)"Condition" means a physical state of defect materially dif-
ferent from the original state of the tangible personal property.
(7)"Use" means physical interaction between the tangible per-
sonal property and the employee of the governmental unit.
(8)"Tangible personal property" means property which is capable
of being handled, touched, or seen. For purposes of this Chapter,
tangible personal property does not include documents which
memorialize the condition of an individual or entity or the
thoughts, decisions, or standards of an individual or entity.

Section 101.021 Governmental Liability
(3) The following does not constitute a condition or use of
tangible property:

(A) The failure to provide tangible property; or

499. 809 S.W.2d 502 (Tex. App.-Houston [14th Dist.] 1989, no writ).
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(B) The failure to provide a service including, but not limited
to, the failure to provide medical treatment or to employ a
specific piece of medical equipment.
(4) The provision of tangible personal property shall not be
considered a condition or use of tangible personal property unless
a condition or use of the portion of tangible personal property
actually provided, in and of itself, proximately causes an injury
to the claimant.

VII. CONCLUSION

The legislative history of the Act reveals an intent to provide
limited waiver of governmental immunity under specific circum-
stances. However, the Texas Legislature's failure to define the term
"condition or use" of tangible personal property has resulted in
inconsistent decisions and increased government liability. Public
hospitals, many of which provide the only comprehensive medical
care in the community, are particularly susceptible to expansive
interpretations of the Act. Failure to provide medical treatment or
failure to employ a specific piece of medical equipment, without
more, do not constitute a condition or use of tangible personal
property. However, provision of some, but not all, of the tangible
personal property necessary to achieve a given result may trigger
waiver of governmental immunity under Lowe, Robinson, and their
progeny. One theory is that the provision of insufficient property,
as opposed to the complete failure to provide, constitutes a misuse
of the portion provided. Another theory is that an allegation of
provision of insufficient property is, in reality, an allegation that
the portion of property not provided proximately caused the injury.
Under this theory, the decision to withhold additional property,
rather than the property actually provided, is the proximate cause
of the injury. The courts have not agreed with the latter theory
and the Texas Legislature has taken no action to modify or amend
the Act, or otherwise abrogate the decisions of the courts.

The newest battleground for public hospitals, absent legislative
clarification, lies in the recent trend to equate the use of medical
records and other hospital documents with use of tangible personal
property. If and when the courts fully accept the analysis set forth
by the Houston Court of Appeals for the First District in York as
a viable basis for waiver of governmental immunity, section
101.021(2) will have little impact. The emphasis will then shift from
the "use or condition" requirement to the proximate cause element.
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Waiver of immunity, of course, does not equate with the imposition
of liability. Waiver of immunity simply places a public hospital in
the same position as a private hospital. Until the Texas Legislature
breaks its silence and clarifies the language in section 101.021, both
sides of the docket will function in a state of uncertainty.




