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I. INTRODUCTION

This Article reviews fifteen selected bankruptcy opinions from the United
States Court of Appeals for the Fifth Circuit issued during the one-year period
from June 1, 2007, through May 31, 2008 (the Survey Period).' The number of
Fifth Circuit bankruptcy opinions issued during the Survey Period increased
markedly over the number issued during the same period last year.2
The U.S. economy is deteriorating due to a severe crisis in the financial
sector caused by the collapse of the subprime mortgage market and the related
constriction in the credit markets.3 Numerous investment banks, financial
institutions, and hedge funds have collapsed due to the turmoil.4 The U.S.
housing market has suffered dramatically, and foreclosures have risen to record
levels in many parts of the country.5 In 2007, major law firms began expanding
their restructuring groups in preparation for an anticipated downturn in the U.S.

1. Opinions referenced by the author as "bankruptcy" opinions are those designated for publication
under the topic "bankruptcy" by Thompson West online legal research service (West Key No. 5 1).
2. The Fifth Circuit only issued ten opinions during last year's survey period, see Tye C. Hancock,
Bankruptcy Survey, 40 TEX. TECH L REv. 475 (2008), whereas the court issued nineteen during the current
survey period.
3. See, e.g., Tom Cahill & Katherine Burton, Hedge Funds Reel From Margin Calls Even on
Treasuries,BLOOMBERG, Oct. 3,2008, availableat http://www.bloomberg.com/appsnewspid=20601087&
refer=home&sid=aqcXY9R7AbkY.
4. See, e.g., id.
5. See, e.g., Burton Frierson, Bankruptcy FearsRoil Markets Amid Margin Calls, RUErERS (N.Y.),
Mar. 6, 2008, http://www.reuters.com/article/hotStocksNews/idUSN0632942020080306.
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economy.67 It appears that the anticipated wave of corporate restructurings is
imminent.
During the Survey Period, the Fifth Circuit addressed several issues of
first impression and clarified several areas of interest among bankruptcy
practitioners. Of interest are cases involving equitable subordination,
exemptions, property of the estate, dischargeability, and attorney compensation.
11. EQUITABLE SUBORDINATION: EQUITABLE SUBORDINATION REQUIRES
A FINDING OF DAMAGE TO THE DEBTOR OR UNSECURED CREDITORS AND
THE THEORY OF DEEPENING INSOLVENCY Is NOT A VALID THEORY OF
DAMAGES-WOOLEY V. FAULKNER (IN RE SI RESTRUCTURING, INC.)

In Wooley v. Faulkner(In re SI Restructuring, Inc.), the Fifth Circuit held
that insider claims could not be equitably subordinated absent findings that the
insiders engaged in inequitable conduct that damaged the debtor or unsecured
creditors.8 In Wooley, John and Jeffrey Wooley (the Wooleys), as officers,
directors, and shareholders of Schlotzsky's, Inc., made two loans to the
company totaling $3.5 million. 9 The loans were made at a time when the
company was in dire need of cash.10 The first loan of $1 million was advanced
in April 2003 (the April Loan) after other credit options were exhausted.' The
April Loan was secured by franchise royalties and intangible property, and it
was approved by the company's audit committee and the board of directors.12
The company's cash flow problems continued notwithstanding the April
Loan, and Schlotzsky's general counsel was unsuccessful in obtaining a loan
from the International Bank of Commerce (IBC) in the fall of 2003.13
Nevertheless, IBC agreed to make a loan to the Wooleys who, in turn, agreed
to lend the funds to Schlotzsky' s.14 The board of directors approved the second
loan, and the Wooleys advanced the loan in November 2003 (the November
Loan).15 The loan from IBC to the Wooleys was made shortly before the
Wooleys approached the board to get approval of the November Loan. 16 The
board was advised that without the November Loan, the company would not
meet payroll and would default on at least one secured debt. 17 Thus, the
6.

James l1lman, New York LeadersEye RestructuringHires as Economic Downturn Looms, LEGAL

WEEK, Mar. 29, 2007.

7.

See Bill Rochelle & Bob Willis, Bankruptcies Top 100,000 for First Month Since 2005,

BLOOMBERG, Nov. 3,2008, http://www.bloomberg.com/apps/news?pid=newsarchive&sid=azgKLbds344.

8.
9.
10.
11.
12.
13.
14.
15.
16.
17.

Wooley v. Faulkner (In re SI Restructuring, Inc.), 532 F.3d 355, 357-58 (5th Cir. June 2008).
Id.
Id. at 358.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
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disinterested members of the board and the company's independent audit
committee approved the loan.18 At the time of the November Loan, the
Wooleys had personal guarantees in place on other preexisting debt of the
company.19 In connection with the November Loan, the Wooleys securitized
their existing guarantees with assets of the company. 20
By August 2004, the Wooleys had been removed as officers, and
Schlotzsky's filed for protection under chapter 11 of the United States
Bankruptcy Code. 21 The Wooleys filed secured proofs of claim for the April
and November Loans, and the official committee of unsecured creditors (the
Committee) objected to the Wooleys' claims by arguing that the claims should
be subordinated based on inequitable conduct.22
The bankruptcy court held that the Wooleys engaged in inequitable
conduct through the timing and manner in which they presented the November
Loan transaction to the board.23 The bankruptcy court found that the Wooleys
breached their fiduciary duties and created an unfair advantage by securing the
November Loan with the franchise income and by securing their preexisting
guarantees in connection with the November Loan.24 No specific findings
were made regarding how the unsecured creditors were harmed due to the
loans. 25 The bankruptcy court subordinated the Wooleys' claims based on the
April and November Loans from secured to unsecured status.2726 The district
court affirmed, and the Wooleys appealed to the Fifth Circuit.
On appeal, the Wooleys argued that the circumstances involved with the
April and November Loans did not justify equitable subordination of their
claims or a breach of fiduciary duties.2 8 They argued that the November Loan,
which formed the factual basis for the Committee's claims, was negotiated at
arm's length, approved by the disinterested members of the board as well as an
independent audit committee, and benefited creditors because it allowed the
company to pay off other debts. 29 Further, they argued that the board knew the
financial condition of the company, and that the bankruptcy court incorrectly
faulted them for obtaining a hasty approval of the loan.30 The Wooleys also
asserted that the bankruptcy court's conclusion that the Wooleys improperly

18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.

Id.
Id.
Id.
Id.
Id. at 358-59.
Id. at 359.
Id.
Id.
Id.
Id.
Id. at 359-60.
Id. at 360.
Id.
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obtained security for their loans and preexisting guarantees creates a per se rule
that insiders cannot secure preexisting loan obligations.3 1
The Fifth Circuit explained that 11 U.S.C. § 510(c) provides the basis for
equitable subordination under the Bankruptcy Code. 32 There is a widely
accepted three-prong test for equitable subordination: (1) the claimant must
have engaged in inequitable conduct, (2) the misconduct must have resulted in
injury to the creditors of the bankrupt or conferred an unfair advantage on the
claimant, and (3) equitable subordination of the claim must not be inconsistent
with the provisions of the Bankruptcy Code.33
Importantly, a claim "should be subordinated only to the extent necessary
to offset the harm which the debtor or its creditors have suffered as a result of
the inequitable conduct., 34 Citing its prior decision in In re Mobile Steel Co.,
the Fifth Circuit stated that a factual showing of injury to the debtor or its
creditors must be shown to justify equitable subordination. 35 The bankruptcy
court, however, made no finding of actual harm to unsecured creditors; it
specifically explained that the proceeds of the loans were used to pay creditors
in order to maintain the company's operations. 36 Further, the Fifth Circuit
stated that even though certain unsecured creditors were favored through their
receipt of the loan proceeds, this does not amount to actual harm from the
Wooleys' securitization of the loans. 3 7 The securitization of the Wooleys'
preexisting guarantees could have resulted in harm if the company had
defaulted on the debt underlying the guarantees.38 The court explained,
however, that there was never a default on the underlying debt; therefore, the
guarantees were never triggered.39
Finally, the Fifth Circuit considered the appellees' theory of deepening
insolvency as a theory of damage caused to unsecured creditors. 40 But the
court refused to adopt it as an acceptable theory of damages. 4' It explained
that the theory of deepening insolvency has been "defined as prolonging an
insolvent corporation's life through bad debt, causing the dissipation of
corporate assets. ,42 The court stated that even if it were to accept this theory as
31. Id.
32. Id.
33. Id. (citing Benjamin v. Diamond (In re Mobile Steel Co.), 563 F.2d 692, 700 (5th Cir. 1977)).
34. Id. at 360-61 (citing Benjamin, 563 F.2d at 701).
35. Id. (citing Benjamin, 563 F.2d at 701).
36. Id. at 361-62.
37. Id. at 362.
38. Id.
39. Id.
40. Id. at 362-63.
41. Id. at 363.
42. Id. (citing Official Comm. of Unsecured Creditors v. R.F. Lafferty & Co., Inc., 267 F.3d 340, 350
(3d Cir. 2001)).
Even when a firm is insolvent, its directors may, in the appropriate exercise of their business
judgment, take action that might, if it does not pan out, result in the firm being painted in a deeper
hue of red. The fact that the residual claimants of the firm at that time are creditors does not
mean that the directors cannot choose to continue the firm's operations in the hope that they can
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valid, it was not supported by the evidentiary record.43 Accordingly, the Fifth
Circuit reversed the decisions of the bankruptcy and district courts and
rendered judgment in favor of the appellants."4
1H. EXEMPTIONS
A. ForPurposesof Determining the Deadline To Object to Exemptions, a
Case-by-CaseApproach Will Be Utilized To Determine When a § 341
Meeting Has Concluded,Absent a FormalAnnouncement by the Bankruptcy
Trustee-Peresv. Sherman (In re Peres)
In Peres v. Sherman (In re Peres), the Fifth Circuit held, as a matter of
first impression, that a case-by-case approach is the best standard to determine
when a § 341 meeting of creditors is deemed concluded if no continuation is
formally announced at the meeting by the bankruptcy trustee.45 In that case,
the debtors (husband and wife) filed a petition for relief under chapter 7 of the
Bankruptcy Code on June 6, 2005.46 The creditors' meeting under § 341 was
commenced on July 20, 2005, and continued three times.47 The third
continuance occurred on September 23, 2005, without an announcement by
the trustee regarding a certain date for a continuation of the meeting.48
Thereafter, the meeting was rescheduled to occur on July 19, 2006, but
was subsequently postponed to August 24, 2006.49 Ultimately, the meeting
was conducted and concluded on August 24, 2006.50 The trustee then filed
objections to the debtors' claimed exemptions on September 5,2006.51 The
debtors argued that the objections were untimely. 52 Pursuant to Federal Rule of
Bankruptcy Procedure 4003(b), any objection to a debtor's exemptions must
be filed no later than thirty days after the meeting of creditors. 53 Further,
Federal Rule of Bankruptcy Procedure 2003(e) states that "'[t]he meeting may
be adjourned from time to time by announcement at the meeting of the
adjourned date and time without further written notice.' ' 54 Therefore, the

expand the inadequate pie such that the firm's creditors get a greater recovery. By doing so, the
directors do not become a guarantor of success.
Id. at 363-64 (citing Trenwick Am. Litig. Trust v. Ernst & Young, L.L.P., 906 A.2d 168, 174 (Del. Ch.
2006)).
43. Id. at 364.
44. Id.
45. Peres v. Sherman (In re Peres), 530 F.3d 375, 378 (5th Cir. June 2008).
46. Id. at 376.
47. Id.
48. Id.
49. Id.
50. Id.
51. Id.
52. Id.
53. Id. at 377 (citing FED. R. BANK. P. 4003(b)).
54. Id. (quoting FED. R. BANK. P. 2003(e)).
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debtors asserted that because there was no announcement by the trustee of a
continuation date at the September 23, 2005 creditors' meeting, the meeting
was deemed concluded thirty days after that date and the deadline to object to
exemptions expired.5 5 The bankruptcy court sustained the trustee's objections
to the debtors' exemptions, and the district court affirmed that decision.56
On appeal to the Fifth Circuit, the debtors argued that the court should
apply a "bright-line" test, specifically "if a trustee does not announce a specific
date to which the meeting is being continued within 30 days of the last meeting
held, the meeting will be deemed to have been concluded on the last date it was
convened. 57 Although a number of other courts have adopted this approach,
the court explained that most courts have rejected this bright-line test.58 The
Fifth Circuit concluded that a case-by-case approach is the most appropriate
one because it "affords a trustee discretion yet restrains a trustee's ability to
indefinitely postpone a meeting of creditors., 59 Turning to the reasonableness
of the trustee's actions in the present case, the Fifth Circuit applied a four-factor
test applied by other courts "in determining the reasonableness of a trustee's
delay in adjourning a meeting of creditors: (1) the length of the delay, (2) the
complexity of the estate, (3) the cooperativeness of the debtor, and (4) the
existence of any ambiguity
regarding whether the trustee continued or
6°
concluded the meeting.
Based on an application of these factors, the Fifth Circuit discerned no
clear error with the bankruptcy court's factual findings and concluded that the
circumstances "indicate that the Trustee acted reasonably and had legitimate
6
reasons for adjourning the § 341(a) creditors' meeting for eleven months." '
B. An Uncashed Check Representing the Final Cash Value of a Whole-Life
InsurancePolicy Is Not Exempt PropertyUnder Texas Law-Milligan v.
Trautman (In re Trautman)
In Milligan v. Trautman (In re Trautman), the Fifth Circuit held that an
uncashed check representing the final cash value of a whole-life insurance
policy was not exempt under Texas Insurance Code § 1108.051, and thus, it
was not exempt from the bankruptcy estate.62 The debtor in this case
surrendered his whole-life insurance policy and received a check for the final
cash value before filing for bankruptcy. 63 The original insurance policy was

55.
56.
57.
58.
59.
60.
61.
62.
63.

Id. at 366.
Id.
Id. at 377.
Id. (citing Smith v. Kennedy (In re Smith), 235 F.3d 472, 476 (9th Cir. 2000)).
Id. at 378.
Id. (citing In re Cherry, 341 B.R. 581, 589 (Bankr. S.D. Tex. 2006)).
Id.
Milligan v. Trautman (In re Trautman), 496 F.3d 366, 371 (5th Cir. Aug. 2007).
Id. at 368.

BANKRUPTCY SURVEY

2009]

owned by the debtor and insured his life for the benefit of his wife. 64 After
filing for bankruptcy, the debtor sought to exempt the check from the estate by
claiming that the check was exempt under Texas Insurance Code § 1108.051.65
The trustee objected to the debtor's claim of an exemption. 66 Section 1108.051
provides the following:
(a) [T]his section applies to any benefits, including the cash value and
proceeds of an insurance policy, to be provided to an insured or beneficiary
under: (1) an insurance policy... issued by a life, health, or accident
insurance company, including a mutual company or fraternal benefit
society .... (b) Notwithstanding any other provision of this code,
insurance... benefits described by Subsection (a): (1) inure exclusively to
the benefit of the person for whose use and benefit the insurance... is
designated in the policy... and (2) are fully exempt from: (A) garnishment,
attachment, execution, or other seizure; (B) seizure, appropriation, or
application by any legal or equitable process or by operation of law to pay a
debt or other liability of an insured or of a beneficiary, either before or
after the benefits are provided; and 67(C) a demand in a bankruptcy
proceeding of the insured or beneficiary.
Interpreting Texas law, the Fifth Circuit considered whether § 1108.051
exempts money paid to an owner of a surrendered whole-life policy.68 The
court noted that under Texas law, money paid to a debtor-beneficiary, which is
traced to a term-life policy, is clearly exempt. 69 A whole-life policy, however,
is different because the owner can cash out, surrender the policy, and keep the
proceeds.7 °
The Fifth Circuit first looked to the plain language of the statute.71 The
court noted that the statute protects "benefits," which is not clearly defined.72
But benefits are either the "cash value.., of an insurance policy or proceeds of
an insurance policy. '73 The court explained that at first glance the check in
question could be construed as the insurance policy's cash value.74 But
because benefits are things "to be provided to an insured or beneficiary," the
check cannot be a benefit because it went to the owner of the policy, not the
beneficiary or insured.75 Further, the court notes that benefits "inure
64.

Id.

65. Id.; see TEX. INS. CODE ANN. § 1108.051 (Vernon 2008). The debtor elected to exempt
property under Texas law rather than federal law. Milligan,496 F.3d at 368.
66. Milligan, 496 F.3d at 368.
67. Id. (alterations in original) (quoting § 1108.051).
68. Id.
69. Id. at 369.
70. Id. 368-69.
71. Id. at 369.
72. Id.
73. Id. (alteration in original) (quoting TEX. INS. CODE ANN. § 1108.051 (Vernon 2008)).
74. Id.
75. Id. (quoting § 1108.05 1).
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exclusively to the benefit of the person for whose use and benefit the
insurance... is designated in the policy. '76 The person for whose use and
benefit the insurance is designated in the policy is the beneficiary, and perhaps
the insured, but not the owner.77 Thus, the check received by the owner was
not a benefit under § 1108.051.78
The court further stated that the statutory history explains the meaning of
the cash value of an insurance policy. 79 The statute was amended in 1991 to
include the term "cash values" to protect the beneficiaries of whole-life
policies.80 Before 1991, courts allowed creditors to seize the cash values of
existing whole-life insurance policies because the courts treated the insurance
policy like a regular savings account.81 The court presumed that Texas wants
to protect "the named, contingent beneficiaries of existing whole-life policies"
who may later receive a death benefit rather than protect the money from a
surrendered insurance policy that the beneficiaries will never see. 2
The Fifth Circuit stated that if all money traceable from a surrendered
whole-life insurance policy were exempt, nothing would prevent people from
using whole-life policies to avoid creditors.8 3 For example, individuals could
purchase a policy with cheap premiums and then, after a few days, withdraw
the money from the account, forever shielding the money from creditors. 84
The debtor argued that the check should be exempt because it is similar to
the assets exempted in In re Young.85 In that case, the bankruptcy court
exempted "(1) the cash value of an existing whole-life policy owned by the
debtor; and (2) 'life insurance proceeds access accounts,' created... to hold
the death-benefit proceeds paid" on the death of the debtor's husband. 6 The
court explained that the assets exempted by Young were the type of assets
protected by § 1108.05 1-"existing whole-life policies and proceeds from a
term-life policy," not surrender value of a whole-life policy. 87 The debtor
argued that just like the checks in Young, the check was proceeds from a
whole-life policy.8 8 The Fifth Circuit disagreed because there was not a
76. Id. (alteration in original) (quoting § 1108.051).
77. Id. The court noted that one could argue, in a whole-life insurance policy, that "the owner is a
person for whose 'use' a policy is designated, hence certain things that 'inure exclusively' to the owner-the
cash value of the surrendered policy and, while the policy exists, the privileges of borrowing against the cash
value and applying the cash value to payment of future premiums-are exempt." See id.at 369 n.5. Stating
that benefits are things "to be provided to an insured or beneficiary," the court disagreed with this reading
because it would conflict with a subsequent statutory provision. Id.
78. Id.; see § 1108.051.
79. MiUlligan, 496 F.3d at 369.
80. Id. at 369-70.
81. Id. (citing In re Brothers, 94 B.R. 82, 84 (Bankr. N.D. Tex. 1988)).
82. Id. at 370.
83. Id.
84. Id.
85. Id.; see In re Young, 166 B.R. 854 (Bankr. E.D. Tex. 1994).
86. Milligan, 496 F.3d at 370 (citing In re Young, 166 B.R. at 861).
87. Id.
88. Id.
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"proceeds-producing event, like death, sending money to the beneficiary, only
the surrender of a policy, sending money to the (former) owner." 89 Thus, the
check was not protected by § 1108.051 or exempt from the bankruptcy estate.90
IV. DISCHARGE AND DISCHARGEABILITY
A. A Contribution Claim Arisingfrom a Non-dischargeableStudent Loan
ObligationIs Likewise Non-dischargeable,Even If No Objection Is FiledAguiluz v. Bayhi (In re Bayhi)
In Aguiluz v. Bayhi (In re Bayhi), the Fifth Circuit held that a creditor's
claim for contribution against a debtor arising from a non-dischargeable
student loan obligation is non-dischargeable per se, even if no objection to
discharge is filed against the debtor in bankruptcy court. 9' The Aguiluz case
involved a divorce judgment entered between Aguiluz and Bayhi in 1996 and
student loan obligations that they incurred during their marriage. 92 The two
obtained several student loans during their marriage through the Student Loan
Marketing Association (SLMA), which were subsequently consolidated into
one loan for which each was jointly and severally liable. 93 Aguiluz and Bayhi,
entered into a community property settlement agreement, which provided the
following:
[TIhe parties "agree to split the Sallie Mae Consolidated Loan, each to pay
one half (1/2) the monthly payment until the debt is paid. At any time, either
party may relieve his [sic] or herself of this obligation by paying94one half
(1/2) the outstanding principal at the time such payment is made."
Bayhi filed a petition under chapter 7 of the Bankruptcy Code in
September 1999 and scheduled Aguiluz and SLMA as creditors with claims in
the amount of $0.00. 95 Bayhi received a discharge of her debts without
objection by any creditors or parties-in-interest. 96 Aguiluz and Bayhi agreed
that the discharge did not affect the loan; the Fifth Circuit also acknowledged

89. Id.
90. Id. at 371.
91. Aguiluz v. Bayhi (In re Bayhi), 528 F.3d 393, 403 (5th Cir. May 2008).
92. Id. at 397-98. Aguiluz and Bayhi resided in Louisiana and were married in 1979. Id. at 397.
93. Id. Under Louisiana law, the parties were "solidarily" liable for the entire loan; the court explains
that liability in solido is the analog of joint and several liability in common law. Id. at 397 n.2. The court
further explains that under the Louisiana Civil Code, "'[contribution' is owed ab initio among those
solidary obligors who are principal or primary co-obligors to their common obligee, differing from
'reimbursement,' which is owed by a principal or primary solidary obligor to a secondary co-obligor, such as a
surety, only afterpaying or performing on the debt principally owed by the debtor." Id. at 397 n.6 (citing LA.
CIV. CODE ANN. arts. 1804, 3047, 3049 (2008)).
94. Id. at 398 (internal quotation marks omitted).
95. Id.
96. Id.
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this as a matter of law.97 The court stated that the loan "debt was expressly
exempted from discharge by one of the self-executing exceptions of the
Bankruptcy Code, specifically, § 523(a)(8).... [D]ebts like state taxes and
student loans, which are per se non-dischargeable, need not be claimed in
bankruptcy proceedings to remain completely immune from discharge. 98
After filing for bankruptcy protection, Bayhi did not make the one-half
payments pursuant to the settlement agreement. 99 Aguiluz inquired of Bayhi's
attorney about the reasons for Bayhi's failure to pay her part of the loan
payments, but he received no response.'I° Accordingly, Aguiluz sought and
eventually obtained a declaratory judgment in state court that held that the loan
was a community debt and a joint and several obligation. 10° Nevertheless,
Bayhi did not resume paying her part of the loan payments. 0 2 Aguiluz then
filed another lawsuit in state court for specific performance to require Bayhi to
pay her share of the loan payments to SLMA.103 Aguiluz did not allege that he
paid any of Bayhi's payments on the loan and did not try to obtain recovery of
any such payments. 1°4 After a lengthy period of litigation, the state court
granted summary judgment in favor of Aguiluz in February 2005 (well after
the closing
of Bayhi' s bankruptcy case) ordering Bayhi to resume payments to
5
SLMA. 10
Shortly thereafter, Bayhi sought relief from the bankruptcy court by filing
an ex parte motion to reopen her bankruptcy case pursuant to 11 U.S.C.
§ 350(b) and a motion to hold Aguiluz in contempt and sanction him for
violating the bankruptcy court's discharge order.10 6 Bayhi contended that the
settlement agreement created the pre-petition debt that she owed to Aguiluz,
that such debt was distinct from the joint and several obligation she owed to
SLMA, and that this debt was discharged in her bankruptcy case. 107
The bankruptcy court conducted a show cause hearing and held Aguiluz in
contempt without awarding sanctions. 108 The court further concluded that the
settlement agreement entered in connection with Aguiluz and Bayhi's divorce
created Bayhi's obligation to pay as well as Aguiluz's right to recover on
account of Bayhi's failure to pay her share of the loan. °9 Further, the
bankruptcy court held that Aguiluz was attempting to preserve his own claim,

97.
98.
99.

See id. at 399.
Id.
Id.

100.
101.
102.
103.

Id.
Id.
Id.
Id.

104.

Id.

105.

Id.

106.
107.
108.
109.

Id. at 399-400.
Id. at 400.
Id.
Id.
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not the claim of SLMA." Because he did not file an objection based on the
nature of the debt as a divorce-related obligation under § 523(a)(15), the debt
owed to Aguiluz by Bayhi was discharged."' Accordingly, the bankruptcy
court vacated2 the state court judgment which ordered Bayhi to commence loan
payments. 1
The district court affirmed the bankruptcy court's decision, and Aguiluz
appealed to the Fifth Circuit." 3 The Fifth Circuit explained that typically,
under the Rooker-Feldman doctrine, lower federal courts cannot vacate state
court judgments. 1 4 An exception,
however, exists for judgments entered in
5
11
orders.
discharge
of
violation
The Fifth Circuit stated that the loan, due to its nature, was nondischargeable per se, and that SLMA was not required to affirmatively seek a
determination of non-dischargeability under 11 U.S.C. § 523(a)(8). 116 It
explained that the decisive issue is whether Aguiluz's contribution right arises
from the debt owed to SLMA or the divorce-related settlement agreement." 7
The holding of the bankruptcy court was based entirely on the faulty premise
that Aguiluz's contribution right was a debt created by the settlement
agreement and independent from the debt to SLMA:
Section 524(a) provides that a discharge voids any judgment at any time
obtained, to the extent that such judgment is a determination of the personal
liability of the debtor with respect to any debt dischargedundersection 727,

and operates as an injunction against the commencement or continuation of
an action, the employment of process, or an act, to collect, recover8 or
offset any such [discharged] debt as a personal liability of the debtor."
Thus, the court explained, the key question is whether Aguiluz's contribution
right was a debt discharged under § 727.'1 9 Actually, the post-divorce
settlement agreement did not create the loan or establish a right to contribution;
rather, it merely recognized preexisting rights and duties under state law:
"[Co-obligors have the] right to compel contribution by the other to the extent
of the other's 'virile portion,' which, when there are two co-obligors, is one-

110.
Ill.
112.
113.

Id.
Id.
Id.
Id. at 401.

114.

Id. at 402 (citing United States v. Shepherd, 23 F.3d 923, 925 (5th Cir. 1994)).

115.
116.
117.
118.

Id.
Id.
Id.
Id. at 403 (alteration in original) (quoting II U.S.C. § 524(a)(l)-(2) (2006)) (internal quotation

marks omitted).
119.

Id.
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half of the obligation. ' ' 2° The
court concluded that this right was established
21
when the loan was made.1

Further, citing its prior decision in In re Fields,the Fifth Circuit held that
Aguiluz's right to compel contribution was not a debt that was "separate and
distinct" from the joint and several obligation owed to SLMA.' 22 The court
explained that Fields held that no objection to discharge is required when the
common debt of a co-obligor is "per se non-dischargeable."' 123 Here, because
Aguiluz's rights were derived from a statutorily non-dischargeable debt, no
objection was required to except his contribution right from discharge.1 24
Therefore, the Fifth Circuit held that the bankruptcy court erred in
vacating the state court's judgment; it reversed and remanded the case with
instructions to the bankruptcy
court to vacate its orders, including the order of
25
contempt against Aguiluz.1

B. A Creditor Will Not Be Bound by a Chapter13 Plan When a DebtorHas
Failed To Fulfill His Obligations Under the Plan or When the DebtorHas
Abandoned the Plan by Exercising His Right To Convert to Chapter7Friendly Financial Service-Eastgate Inc. v. Dorsey (In re Dorsey)
In FriendlyFinancialService-EastgateInc. v. Dorsey (In re Dorsey), the
debtor borrowed $3,000 from Friendly Financial Service (FFS) payable in
installments. 126 The collateral for the loan consisted of a motorcycle, two
shotguns, one pistol, a television, a VCR, and a riding lawnmower.1 27 On June
18, 2004, the debtor filed for Chapter 13 bankruptcy. 28 The original Chapter
13 plan called for payments to FFS over a longer period of time and at a lower
interest rate than the original contract. 129 The plan further required the debtor
to deliver any income tax refund checks to the trustee. 30 The plan was
subsequently modified to "provide for the surrender of the motorcycle to FFS
in full satisfaction of the debt owed to FFS," but it still required the debtors to
deliver income tax refund checks to the trustee. 131 On December 9, 2005, the
bankruptcy court confirmed the modified Chapter 13 plan. 132 The following
month, however, the debtors moved to convert their Chapter 13 case to a
120.
121.
122.
123.
124.
125.

Id. at 404 (citing LA. CiV. CODE ANN. arts. 1790, 1804, 1805, 1829 (2008)).
Id.
Id. at 406 (citing In re Fields, 926 F.2d 501, 501 (5th Cir. 1991)).
Id. at 407 (citing In re Fields, 926 F.2d at 501).
Id. at 408.
Id. at 410.

126. Friendly Fin. Serv.-Eastgate Inc. v. Dorsey (In re Dorsey), 505 F.3d 395, 397 (5th Cir. Oct. 2007)
(per curium).
127. Id.
128. Id. at 396.
129. Id.
130. Id.
131. Id.
132. Id.
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Chapter 7 case in accordance with § 1307(a) of the Bankruptcy.' 33 The
Chapter 7 schedules
listed FFS as an unsecured creditor, but failed to list the
34
motorcycle.
At the meeting of creditors, the debtor testified that he still had the
motorcycle, and that he no longer had some of the assets listed as collateral for
the FFS loan, including the riding lawn mower and the television. 135 He
further testified that a couple of the guns were owned by other family
members. 36 Of the original collateral, the debtor only owned and still
possessed the VCR, one pistol, and the motorcycle. 137 The debtor also testified
that he had failed to give the trustee income tax refunds for the years 2004 and
2005.1'3
Based on the debtor's testimony at the meeting of creditors, FFS filed an
adversary complaint alleging that the loan was procured based on fraud and
false pretenses. 139 The debtor represented that he owned the collateral, which
he did not, and thus, the debt was not dischargeable under § 523 of the
Bankruptcy Code. 14° FFS also alleged that the debtor should be denied a
discharge under § 727 of the Bankruptcy Code for failure to turn1 4over the
income tax refund to the trustee as required by the Chapter 13 plan. '
The bankruptcy court rejected FFS's claim to non-dischargeability under
§ 523 because (1) in connection with the loan application, the debtor did not
give any financial statement and (2) the debtor did not intend to deceive FFS in
regard to the guns. 142 Further, the bankruptcy court held that FFS did not have
standing to object to non-dischargeability under § 523(a)(2)(B) or discharge
under § 727 because the modified Chapter 13 plan was binding on FFS and the
debtor. 143 Thus, FFS had no claim at the time the case was converted to a
Chapter 7.44
The district court affirmed the judgment of the bankruptcy court on appeal
but did not reach the question of standing. 45 It affirmed because (1) the debtor
did not provide a financial statement about his financial condition to FFS and
(2) the bankruptcy court's finding that the debtor did not intend to deceive FFS
133. Id. Section 1307(a) provides that the debtor may convert a case under Chapter 13 to a case under
Chapter 7 at any time. See 11 U.S.C. § 1307(a) (2006).
134. Dorsey, 505 F.3d at 396-97.
135. Id. at 397.
136. Id.
137. Id.
138. Id.
139. Id.
140. Id.
141. Id.
142. Id.
143. Id.
144. Id. In addition, the bankruptcy court found that FFS's complaint was abusive because of its lack of
standing. Id. The court noted that it had "repeatedly cautioned FFS and its counsel about deficiencies in its
pleadings." Id. at 398. Based on its findings, the bankruptcy court enjoined FFS from objecting to discharge
in Chapter 7 cases in specific divisions of the Western District of Louisiana. Id.
145. Id.

TEXAS TECH LAW REVIEW

[Vol. 41:777

was not clear error.14 The district court also affinned the bankruptcy court's
that
decision under § 727 because "the bankruptcy court had implicitly found
' 47
refund."'
tax
the
conceal
fraudulently
and
knowingly
not
the Debtor did
On appeal, the Fifth Circuit first addressed whether FFS lacked standing
to object to the debtor's discharge.148 The doctrine of res judicata, with respect
to confirmed Chapter 13 plans, is codified in § 1327(a):
[Section 1327(a)] provides that "[t]he provisions of aconfirmed [Chapter 13]
plan bind the Debtor and each creditor, whether or not the claim of such
creditor is provided for by the plan, and whether or not such creditor has
objected to, has accepted, or has rejected the plan."... Thus an order
confirming a Chapter 13 plan "is res judicata as to all issues149decided or which
could have been decided at the hearing on confirmation."
The Fifth Circuit held that "it would be inequitable, however, to bind a creditor
to a Chapter 13 plan where the debtor has failed to fulfill his obligations under
the plan or where the debtor has abandoned the plan by exercising his right to
convert from Chapter 13 to Chapter 7. ' I5O In the present case, the debtor
(1) failed to surrender the motorcycle to FFS in accordance with the Chapter 13
plan, (2) abandoned the Chapter 13 plan when he moved to convert the case to
a Chapter 7, and (3) listed the debt to FFS on his Chapter 7 schedules. 151 Thus,
under the152circumstances, FFS had standing to object to the debtor's
discharge.
The Fifth Circuit then addressed whether the bankruptcy court erred in
rejecting FFS's claim that the loan to the debtor was procured under false
pretenses when the debtor granted a security interest in a gun that he did not
own. 153 "Section 523(a)(2)(A) provides that a debt is non-dischargeable if it is
'for money, property, services, or an extension or renewal, or refinancing of
credit,' to the extent that it was 'obtained by false pretenses, a false
representation, or actual fraud. ''154 Section 523(a)(2)(B) further provides that
a debt is non-dischargeable to the degree that it was "obtained by the use of a
written statement '(i) that is materially false; (ii) respecting the debtor's or an
insider's financial condition; (iii) on which the creditor to whom the debtor is
liable for such ...credit reasonably relied; and (iv) that the debtor caused to
be made or published with the intent to deceive. ' , 155 The court held that the
146.

Id.

147. Id. The district court also affinmed the injunction against FFS. Id.
148. Id.
149. Id. at 398-99 (alterations in original) (citations omitted) (quoting 11 U.S.C. § 1327(a) (2006);
Hutchinson v. Del. Sav. Bank FSB, 410 F. Supp. 2d 374, 378 (D.N.J. 2006)).
150. Id. at 399.
151. Id.

152.

Id.

153.

Id.

154.
155.

Id. (quoting II U.S.C. § 523(a)(2)(A) (2006)).
Id. (quoting II U.S.C. § 523(a)(2)(B) (2006)).
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objecting creditor must prove the debtor's intent to deceive under
§ 523(a)(2)(A) and (B).15 6 The bankruptcy court had rejected the complaint on
the grounds that there was no intent to deceive on the part of the debtor with
respect to his lack of gun ownership.1 57 Further, the debtor did not make a
written statement respecting his financial condition as required by
§ 523(a)(2)(B) 1 58 The Fifth Circuit noted that there was some inconsistency in
the debtor's testimony regarding the guns between the creditors' meeting and
the trial, but it could not say that the bankruptcy court clearly erred in finding
that the debtor had intent to deceive.1 59 Therefore, the Fifth Circuit affirmed
the rejection of FFS's denial of discharge complaint under § 523.' 6
Next the court turned to § 727 of the Bankruptcy Code.' 61 FFS had
moved to deny the debtor's discharge under § 727 on the grounds that (1) the
debtor failed to submit his tax refunds to the trustee and (2) the debtor failed to
disclose the refund on his Chapter 7 schedules. 62 The bankruptcy court did
not decide the merits of FFS's § 727 claim because it had ruled that FFS lacked
standing. 163 Because the Fifth Circuit held that FFS did have standing, the
court vacated the bankruptcy court's judgment insofar as it dismissed FFS's
objection under § 727 and remanded the case for further proceedings. 64 But
the court explained that the debtor is no longer bound by the terms of the
Chapter 13 plan, so the debtor has no further obligation to turn over the tax
refund, which he received after conversion to Chapter 7.165 Thus, the failure to
turn over the tax refund will not warrant a denial of discharge under § 727. 66
C. In Order To Prove That Property in a Trust Is Self-Settled, a Claimant
Must Show That the PropertyTransferredby the DebtorIs Identical to the
Trust's Propertyor Is the Fruit of Such Property, or That the Property
TransferredHas Been Commingled with Property in the Trust-Bradley v.
Ingalls (In re Bradley)
In Bradley v. Ingalls (In re Bradley), the Fifth Circuit considered whether
the correct burden and elements of proof were applied to recover assets from a
156.
157.

Id.
Id.

158.
159.

Id.
Id.

160. Id. at 399-400.
161. Id. at 400; see 11 U.S.C. § 727 (2006).
162. Dorsey, 505 F.3d at 400.
163. Id.
164. Id.
165. See id.
166. Id. Addressing the injunction, which barred further discharge objections by FFS, the Fifth Circuit
noted that, although the bankruptcy court referred to a pattern of abuse by FFS, the injunction was primarily in

response to the bankruptcy court's conclusion that FFS lacked standing. Id. Since the Fifth Circuit ruled that
FFS had standing, it vacated the injunction and remanded the case to the bankruptcy court to consider the
propriety of its injunction. Id.
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self-settled spendthrift trust. 167 Prior to bankruptcy, Mr. Bradley, the debtor,
was a major real estate developer who conducted business through a
partnership.168 After a lawsuit by the FDIC against his partnership that
resulted in ajudgment for over $50 million, the debtor separated his portion of
the partnership property by placing the property into a trust.169 Several of the
170
debtor's family members assisted with the transfer of the assets into the trust.
The debtor's sister created the "discretionary Crummey trust," referred to
as
herself as settlor, and funded the trust with $1,000.171 She named the debtor 172
the primary beneficiary and the debtor's son173 as the secondary beneficiary.
The debtor's cousin was named the trustee.
Other than the initial $1,000, the remainder of the funds placed into the
trust--over $40 million-were once held by the debtor. 74 The trustee never
made formal distributions; instead, the debtor obtained money from the trust at
any time. 75 The debtor was employed by a company that was owned by the
trust and received a salary of $15,000 each month. 176 The debtor also
conducted business out of the same trust-owned office as the trustee and was
heavily involved with the day-to-day operations of the trust.' 77 Further, money
as the
was disbursed from the trust on an "as needed" basis to the debtor, just
178
partnership assets had been distributed before the trust was formed.
Two years after the trust was formed, the debtor filed for Chapter 7
bankruptcy. 179 Several adversary proceedings were filed in the case, three of
the issue of whether the debtor self-settled
which were consolidated to address
80
some or all of the trust assets.'
The Fifth Circuit stated that § 541 of the Bankruptcy Code creates a
bankruptcy estate at the commencement of a bankruptcy case: "The bankruptcy
estate includes, with some exceptions, 'all legal or equitable interests of the
debtor in property as of the commencement of the case.' '8 One of those
exceptions is for spendthrift trusts.' 82 The property in a spendthrift trust is not
167.
168.
169.
170.
171.
172.
173.
174.
175.
176.
177.
178.
179.

Bradley v. Ingalls (In re Bradley), 501 F.3d 421,425-26 (5th Cir. Sept. 2007).
Id. at 426.
Id.
Id.
Id.
Id.
Id.
Id. at 427.
Id.
Id.
Id.
Id.
Id.

180.
181.

Id.
Id. at 428 (quoting 11 I.S.C. § 541(a)(1) (2006)).

182. Id.; see § 541(c)(2). The court defines a spendthrift trust as "one in which the right of the
beneficiary to future payments of income or capital cannot be voluntarily transferred by the beneficiary or
reached by his or her creditors." Bradley, 501 F.3d at 428 (quoting In re Moody, 837 F.2d 719, 723 (5th Cir.
1998)).
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included in the bankruptcy estate if state law protects those same assets.IS3 The
Fifth Circuit explained that under Texas law, "a spendthrift provision in a trust
protects trust property from the beneficiary's creditors unless 'the settlor is also
a beneficiary of the trust"' (i.e., a "self-settled" trust).8 4
The bankruptcy court held that some of the trust assets were self-settled
and therefore were not excepted from the bankruptcy estate.' 8 5 The trustee
argued that the trust was a sham or illusory as a matter of law, but the
bankruptcy court did not agree.1as Instead, it held that the illusory trust
87
doctrine only applies under Texas law with regard to a marital relationship.1
Further, most of the trust assets could not be recovered for the estate because
the trustee did not meet its burden of tracing the transfer of specific assets from
the debtor to the trust.18 8 In addition, the bankruptcy court held that the trustee
failed to timely and diligently pursue other available remedies regarding the
assets. 189 And finally, it concluded that the debtor's use of the trust to conceal
assets warranted a denial of discharge under § 727(a)(2)(A) of the Bankruptcy
Code.190 The district court affirmed the opinion of the bankruptcy court, and
four parties appealed.191
On appeal, the Fifth Circuit first considered whether the bankruptcy court
erred in refusing to hold that the trust was illusory, which would have meant
that the trust property was wholly property of the bankruptcy estate. 192 Like
the bankruptcy court, the Fifth Circuit held that under Texas law, the doctrine
of illusory trusts did93not apply because that doctrine only applies to marital
property situations.
The Fifth Circuit then addressed whether the bankruptcy court erred in
assigning the burden of proof to the trustee when tracing specific property to
the trust. 94 Although the elements and burden of proof to establish whether
property in a trust is self-settled is an undecided issue in Texas, the court
analogized the tracing of property that may be self-settled to a beneficiary's
195
tracing of assets that may have been wrongfully diverted by the trustee.
Under the latter circumstance, the claimant seeking to recover the asset has the
initial burden of proof to show (1) that the property in the hands of another is
identical to the trust's property or the fruit of such property or (2) that the
property has been commingled with the fund against which the beneficiary
183.
184.
185.
186.
187.
188.
189.
190.
191.
192.
193.
194.
195.

Bradley, 501 F.3d at 428.
Id. (quoting TEX. PROP. CODE ANN. § 112.035(d) (Vernon 2007)).
Id.
Id.
Id.
Id. at 427.
Id.
Id.
Id.
Id. at 428.
Id. at 429 (citing Westerfeld v. Huckaby, 474 S.W.2d 189, 192 (Tex. 1971)).
Id.
Id.
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asserts the trust. 96 Further, merely showing that the trust received the
allegedly self-settled asset is insufficient.197 The claimant must prove that the
asset is still in the trust and that it came from the defendant.19 8 On this point,
the bankruptcy court found that some of the assets that had been transferred by
the debtor into the trust were identical to those assets still being held by the
trust. 99 Thus, those assets were self-settled and part of the bankruptcy
estate. 2°° The court also found, however, that some of the assets were not selfsettled because the claimant did not prove that they were still in the hands of
the trustee or that they had been commingled with trust assets.20 1 Accordingly,
the Fifth Circuit held that the bankruptcy court correctly applied the burden of
proof and elements of tracing and did not commit clear error in its factual
findings. 202
The appellant also argued that the bankruptcy court erred in refusing to
use the "proportionate contribution method" for calculating the self-settled
portion of the trust.20 3 The Fifth Circuit disagreed, however, because the
proportionate contribution standard requires proof of (1) the value of the selfsettled portion as of each "self-settlement" and (2) the total value of the trust to
determine what proportion of the trust is a self-settled asset. 20 4 Under this
standard, the claimant did not provide sufficient evidence to prove the
difference in value between the self-settled and non-self-settled trust assets.20 5
Further, the complexity of the transactions made such a valuation impossible
with the evidence presented. 2°
The court then addressed whether the bankruptcy court should have
imposed a constructive trust on the trust assets that were self-settled, which
required review of state law. 20 7 Based on Texas law of constructive trusts, a
claimant is required to prove that (1) the debtor committed actual or
constructive fraud "through the breach of a preexisting fiduciary or confidential
relationship, (2) the debtor would be unjustly enriched by retaining the
proceeds of the wrong, and (3) there is a traceable res upon which to impress
the trust." 208 The appellant, however, failed to timely plead fraud, which is a
necessary element to a constructive fraud theory.2°9 The claimant had waited
196.
197.
198.
199.
200.
201.
202.
203.
204.
205.
206.
207.
208.
1994)).
209.

Id. (citing 72 TEx. JUR. 3D Trusts § 210 (2007)).
Id. at 430.
Id.
Id.
Id.
Id.
Id.
Id. at 431.
Id. at 431 & n.5.
Id. at 431.
Id.
Id. at 431-432.
Id. at 432 (citing Haber Oil Co. v. Swineheart (In re Haber Oil Co.), 12 F.3d 426, 437 (5th Cir.
Id.
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until six weeks before trial to make a request to amend its pleadings to include
a fraud claim. 210 The parties had already been litigating for a year and a half on
the basis of the self-settlement issue only, and the bankruptcy court did not
think that the fraud claim could be tried in a timely fashion. 211 Further, almost
a year before, the court had ruled that an IRS action on the basis of fraud had to
be dismissed because only the claimant (the trustee in this case) could pursue
it. 21 2 Thus, the bankruptcy court found that the claimant was on notice that it
would have to amend its pleadings to try a fraud claim. 21 3 Accordingly, the
bankruptcy court refused to allow the claimant to amend its pleading, and the
of
Fifth Circuit held that it did not abuse its discretion.21 4 Without a finding
21 5
actual or constructive fraud, a constructive trust could not be imposed.
The Fifth Circuit briefly addressed several other issues. The court
rejected the argument that the debtor was not a "self-settlor" due to the fact that
his sister created the trust.216 The claimant, however, failed to raise this issue
on appeal to the district court; therefore, it was waived.2 17 The court also
rejected the argument that the property was not self-settled because the debtor
did not convey assets directly to the trust.2 18 The debtor argued that the trust
and the wholly-owned company were separate entities and that no alter ego
was pleaded or proved. 21 9 The court, however, held that the trust is not a
separate legal entity and that all property within the trust is under the plenary
power of the trustee.220 This included the power of the trustee to use the assets
of the company in the best interest of the debtor. 221 Next, the court addressed
arguments that certain property was not self-settled.222 It concluded that these
arguments went to the weight and credibility of the witnesses and that those
decisions would not be overturned on appeal if the conclusion was plausible
under the circumstances.223 The Fifth Circuit held that the bankruptcy court's
conclusions were plausible, and that the court did not commit clear error in its
findings of fact. 224 Finally, the Fifth Circuit rejected the debtor's argument
that the bankruptcy court erred in failing to discharge the debtor under
§ 727(a)(2)(A) of the Bankruptcy Code.225 To deny a discharge under

210.
211.
212.
213.
214.
215.
216.
217.
218.
219.
220.
221.
222.
223.
224.
225.

Id.
Id.
Id.
Id.
Id.
Id.
Id. at 432-33.
Id. at 433.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id. at 434.
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§ 727(a)(2)(A), a claimant has to prove "(1) a transfer [or concealment] of
property; (2) belonging to the debtor; (3) within one year of the filing of the
petition; and (4) with intent to hinder, delay, or defraud a creditor or officer of
the estate., 226 The court did not discern clear error in the bankruptcy court's
finding that the debtor transferred assets to the trust "within one year of the
bankruptcy petition and maintained and concealed his secret ownership interest
in those assets with the intent to defraud his creditors. 227 Accordingly; the
Fifth Circuit affirmed the rulings of the bankruptcy and district courts.228
V. ATTORNEY COMPENSATION: To RECOVER THEIR FULL HOURLY RATE
FOR NON-PRODUCTIVE TRAVEL TIME, ATTORNEYS MUST MEET THEIR
BURDEN OF PROVING THAT COMPARATIVELY SKILLED PRACTITIONERS
CHARGE FULL RATES FOR SUCH TIME-CAPLIN & DRYSDALE CHARTERED V.
BABCOCK & WILCOX CO. (IN RE BABCOCK & WILCOX CO.)

In Caplin & Drysdale Charteredv. Babcock & Wilcox Co. (In re Babcock
& Wilcox Co.), the Fifth Circuit upheld a bankruptcy court decision awarding
the debtor's attorneys one-half of their normal hourly rate for non-productive
travel time because the law firm did not meet its burden of proving that
comparably skilled practitioners charged their full rate for such time.229 In
Babcock, the law firm of Caplin & Drysdale (C&D) was engaged to represent
the official Asbestos Claimants' Committee pursuant to 11 U.S.C. § 1103(a).2 3°
The United States Trustee objected to a fee application filed by C&D and
argued that C&D was not entitled to recover its full hourly rate for work-related
travel time when attorneys did not actually spend the time working. 23 At the
hearing on the fee application, a C&D representative testified that it was
C&D's practice to bill travel time at its full hourly rate.232 The representative
also testified that it was his understanding, based on conversations with
attorneys at other firms, that law firms establish their hourly rates with the
understanding that they will bill for work-related travel time. 233 The
bankruptcy court denied the application, in part, and awarded 50% of the
hourly rates for time spent traveling. 234 The district court affirmed because
C&D failed to demonstrate that firms in the same geographic235area customarily
charged their full hourly rate for nonproductive travel time.
226. Id. (alterations in original) (quoting Pavy v. Chastant (In re Chastant), 873 F.2d 89, 90 (5th Cir.
1989)); see 11 U.S.C. § 727(a)(2)(A) (2006).
227. Bradley, 501 F.3d at 434.
228. Id. at 435.
229. Caplin & Drysdale Chartered v. Babcock & Wilcox Co. (In re Babcock & Wilcox Co.), 526 F.3d
824, 828 (5th Cir. May 2008).
230. Id. at 826.
231. See id.
232. Id.
233. Id.
234. Id.
235. Id. (citing In reBabcock & Wilcox Co., No. 06-9964,2007 WL 854304 (E.D. La. Mar. 15, 2007)).
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On appeal, the Fifth Circuit explained that 11 U.S.C. § 330 governs
attorney's fees awards and lists relevant factors for courts to consider when
awarding reasonable attorney's fees, including "whether the compensation is
reasonable based on the customary compensation charged by comparably
skilled practitioners in cases other than cases under this title. 236 But C&D
failed to present any specific evidence regarding the fees customarily charged
by other firms for nonproductive travel.237 Although there are bankruptcy and
district court opinions supporting full and partial awards for nonproductive
attorney travel time, the Fifth Circuit explained that courts have broad
discretion when assessing attorney's fees:
Accordingly, as courts have recognized, there is not a consensus regarding
the billing of travel time under § 330. "The only principle that is eminently
clear from these cases is that the courts have broad discretion in awarding
fees." Here, Caplin & Drysdale did not carry the burden of demonstrating
skilled practitioners" charged the full hourly rate for travel
that "comparably
2 38
time.

239
Therefore, the Fifth Circuit affirmed the order of the district court.

VI. BANKRUPTCY PROCEDURE: IN ORDER To COMPLY WITH FEDERAL
RULE OF BANKRUPTCY PROCEDURE 9011, A PARTY MUST SERVE A COPY
OF AMOTION FOR SANCTIONS PRIOR TO FILING; A DEMAND WITHOUT A
COPY OF THE MOTION ISINSUFFICIENT-CADLE CO. V. PRATT (IN RE PRATT)
In Cadle Co. v. Pratt(In re Pratt), the Fifth Circuit addressed whether a
party may substantially comply with Federal Rule of Bankruptcy Procedure
9011 by serving a demand to withdraw or amend a pleading rather than serving
a copy of the actual motion for sanctions. 240 The court also considered the
final, despite unresolved
circumstances in which a judgment will be deemed
241
issues, for purposes of appellate jurisdiction.
The Cadle Company (Cadle) filed an adversary proceeding against Jack
E. Pratt, Jr. (Pratt), a Chapter 7 debtor, alleging that he was not entitled to a
discharge because he failed to disclose his right to receive distributions from
his mother's probate estate.24 2 At trial, Pratt's attorney presented evidence that
236. Id. at 827 (quoting 11 U.S.C. § 330(a)(1)(E)).
237. Id.
238. Id. at 828 (citations omitted) (quoting In re Cano, 122 B.R. 812, 813 (Bankr. N.D. Ga. 1991)).
239. Id. at 829.
240. See Cadle Co. v. Pratt (In re Pratt), 524 F.3d 580, 588-89 (5th Cir. Apr. 2008).
241. Id. at 584-85.
242. Id. at 583. Cadle objected to Pratt's discharge under § 727 for allegedly making false statements in
his bankruptcy schedules and concealing assets of the bankruptcy estate. Cadle Co. v. Pratt (In re Pratt), 411
F.3d 561, 565-66 (5th Cir. 2005). At trial, Cadle attempted to obtain an order denying Pratt's discharge
based on three subsections of 11 U.S.C. § 727. Id. at 565. The relevant parts of § 727 provide as follows:
(a) The court shall grant the debtor a discharge unless-

800
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Pratt was not entitled to receive payments from his mother's estate because he
owed more to the estate for loans that Pratt received from his mother prior to
her death.243 The bankruptcy court held that Cadle failed to meet its burden of
showing that Pratt was not entitled to a discharge. 2 "
Subsequently, Cadle learned that Pratt had received loans from his
mother's estate after her death. 245 Then, under Federal Rule of Bankruptcy
Procedure 9011, Cadle filed a motion in the bankruptcy court for sanctions
against Pratt's attorney; Cadle, however, failed to serve a copy of the sanctions
motion on Pratt's attorney twenty-one days prior to its filing. 246 Accordingly,
the bankruptcy court denied the motion for sanctions. 247 The bankruptcy court
also explained that Cadle could not establish grounds for sanctions because
Pratt's original testimony was credible. 248 The bankruptcy court then awarded
attorney's fees to Pratt's attorney for responding to the sanctions motion. 249
The district court affirmed the order of the bankruptcy court denying sanctions,
but held that the bankruptcy court erred by awarding attorney's fees to Pratt's
lawyer without allowing an opportunity for Cadle to "examine, question, or
provide argument against the claimed fees and expenses. ' 25° Therefore, the
district court remanded the order awarding attorney's fees "for a determination
of 'whether the award is warranted and, if so, whether the amounts requested
' 251
by Schiro for attorney's fees and expenses are reasonable and necessary.'
Cadle appealed the orders denying its motion for sanctions and the order
awarding defense costs to Pratt's attorney. 252 On appeal, the Fifth Circuit
began its review by analyzing its jurisdiction under 28 U.S.C. § 158(d) 253
to
consider appeals from all "'final decisions, judgments, orders, and decrees.'
The court further noted that when a district court remands a case "for
significant further proceedings," the remand order is not final for purposes of

(2) the debtor, with intent to hinder, delay, or defraud a creditor or an officer of the estate charged
with custody of property under this title, has transferred, removed, destroyed, mutilated, or
concealed, or has permitted to be transferred, removed, destroyed, mutilated or concealed(A) property of the debtor, within one year before the date of the filing of the petition; or
(B) property of the estate, after the date of the filing of the petition;
(4) the debtor knowingly and fraudulently, in or in connection with the case(A) made a false oath or account ....
Id. (quoting 11 U.S.C. § 727 (1978)).
243. Pratt,524 F.3d at 583.
244. Id.
245. Id.
246. Id.
247. Id.
248. Id.
249. Id.
250. Id. at 583-84.
251. Id. at 584.
252. Id.
253. Id. (quoting 28 U.S.C. § 158(d)).
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appeal. 254 The court explained that if a remand order requires the performance
of "judicial functions" rather than merely "ministerial functions," then the
order is not final. 25 5 The Fifth Circuit stated that the nature of the remand
order called for additional evidence and factual development-all activities
considered to be judicial functions-therefore, the remand order would not
normally be final for purposes of appeal.256 But there is an exception for
attorney's fees:
The Supreme Court has made clear that "a decision on the merits is a 'final
decision' for purposes of § 1291 whether or not there remains for
adjudication a request for attorney's fees attributable to the case." The
Court has not addressed finality under § 158(d), but we have indicated that
the same rule applies equally to cases appealed under that section.
Additionally, both the First and Tenth Circuits have held that appellate
jurisdiction is proper under § 158(d), even though the collateral
issue of
257
attorney's fees has been remanded to the bankruptcy court.
Accordingly, the Fifth Circuit held that the order denying the motion for
sanctions was final and ripe for review.258
Turning to the denial of the motion for sanctions, the Fifth Circuit focused
on the plain language of Rule 9011: "' [A] motion for sanctions may not be filed
with or presented to the court unless, within 21 days after service of the
motion.., the challenged paper, claim, defense, contention, allegation, or
denial is not withdrawn or appropriately corrected.', 259 Cadle alleged that
although it didn't serve a copy of the sanctions motion on Pratt's attorney, it
substantially complied with Rule 9011 by serving demand letters warning of
the sanctions motion. 26 0 But the court held that service of the motion is
required under Rule 9011 and that informal notice is insufficient. 261 Therefore,
the court affirmed the denial of the sanctions motion and dismissed the portion
of the appeal regarding the award of attorney's fees for lack of jurisdiction.262

254.
255.
256.
257.

Id.
Id.
Id.
Id.

(quoting In re Cortez, 475 F.3d 448, 453 (5th Cir. 2006)) (internal quotation marks omitted).
(quoting In re Cortez, 475 F.3d at 453).
at 585 (citing In re Cortez, 475 F.3d at 453).
(citations omitted) (quoting Budinich v. Becton Dickinson & Co., 486 U.S. 196,202-03 (1988)).

258.

Id. at 586.

259.

Id. (alteration in original) (quoting FED. R. BANKR. P. 9011(c)(1)(A)) (internal quotation marks

omitted).
260. Id.
261. Id. at 586-88. The court explained that the Fourth, Eighth, Ninth, and Tenth Circuits have taken the
approach that warning letters are insufficient to comply with the service requirement set forth in Federal Rule
of Bankruptcy Procedure 9011. Id.
262. Id. at 588.
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Vfl. PROPERTY OF THE ESTATE

A. When State Court Claims of a CreditorArise Out of the Same Factsand
Circumstancesas Claims of a Debtor,the Creditor'sClaims Will Only Be
Propertyof the Debtor'sBankruptcy Estate If They Derivefrom an Injury of
the Debtor-HighlandCapital Management, LP v. Chesapeake Energy
Corp. (In re Seven Seas Petroleum, Inc.)
In HighlandCapitalManagement,LP v. ChesapeakeEnergy Corp. (In re
Seven Seas Petroleum,Inc.), the Fifth Circuit analyzed whether certain fraud
claims asserted by a group of investment funds (the Bondholders) against
Chesapeake Energy Corporation (Chesapeake) were property of the
263
bankruptcy estate of Seven Seas Petroleum, Inc. (the debtor or Seven Seas).
The Fifth Circuit held that the claims asserted by the investment funds were
not derivative of an injury264to the debtor and therefore not property of the
debtor's bankruptcy estate.
The Bondholders purchased $30 million of unsecured bonds issued by
Seven Seas as part of a $110 million debt offering.26 5 Seven Seas was an oil
and gas exploration and production company based in Houston, Texas, that
primarily explored and developed oil and gas properties in South America. 266
Seven Seas hired Ryder Scott Company (Ryder Scott) to provide a reserve
report in order to comply with SEC reporting requirements.267 Seven Seas
incorporated the Ryder Scott "proved" oil and gas reserve estimates into their
annual SEC reports and the prospectus, which related to the $110 million debt
offering.268 Notably, under the terms of the Bondholders' notes, Seven Seas
could not issue secured debt in excess of the greater of $25 million or the sum
of cash on hand, specific receivables,
and 30% of the net present value of the
269
Ryder Scott reserve estimates.
After reporting reserves with an estimated value of $394 million, Seven
Seas issued $45 million in senior, secured notes, half of which were purchased
by a group of investors (led by the CEO of Seven Seas) and the other half by
Chesapeake. 270 The senior notes were secured by all assets of Seven Seas and
contained warrants that effectively provided options to purchase 40% of the
company's stock. 271 The proceeds of the senior notes were to be used for

263. Highland Capital Mgmt., LP v. Chesapeake Energy Corp. (In re Seven Seas Petrol., Inc.), 522 F.3d
575, 584-85 (5th Cir. Mar. 2008).
264. Id. at 587.
265. Id. at 578.
266. Id.
267. Id.
268. Id.
269. Id.
270. Id. at 579.
271. Id.
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operating costs and to fund an exploratory well in Columbia.272 By August
2002, the Columbia well was a failure, and Seven Seas substantially273reduced
its reserve estimates from 47.9 million to 16.3 million barrels of oil.
Shortly thereafter, Seven Seas' management advised investors that its
liabilities exceeded its assets, so certain unsecured creditors, including the
Bondholders, filed an involuntary Chapter 7 bankruptcy petition against Seven
Seas.274 The case was subsequently converted into a Chapter 11 case, and a
trustee was appointed.275 The trustee filed an adversary proceeding against the
senior note holders alleging that Chesapeake and the other holders breached
duties owed to Seven Seas and sought to recharacterize the senior notes as
equity. 276 The trustee alleged that management knew that Seven Seas was
insolvent and arranged the secured financing in a manner that prejudiced other
creditors of the estate and benefited the senior note holders. 277 The trustee
alleged that the holders faced little risk because the notes were secured by all
assets of the company, yet they stood to reap great rewards through the stock
warrants in the event the Columbia well was a success. 278 Conversely, the
unsecured creditors stood to lose everything if the Columbia well was
unsuccessful. 279 The trustee reached a settlement with Chesapeake whereby
Chesapeake agreed to waive its rights to a portion of its collateral if Seven Seas
agreed to release all claims. 280 The settlement was incorporated into the
Chesapeake was dismissed from the adversary
Chapter 11 trustee's plan, and
1
proceeding with prejudice.28
At approximately the same time that Seven Seas became subject to an
involuntary bankruptcy petition, the Bondholders sued Ryder Scott in state
court for misrepresentations based on its reserve reports. 282 After Chesapeake
was dismissed from the adversary proceeding and the trustee's plan was
confirmed, Chesapeake was added as a defendant in the Bondholders' state
court action; claims of fraud, violations of the Texas Securities Act, and
negligent misrepresentation were asserted against Ryder Scott and Chesapeake
based on Ryder Scott's reserve reports and the structure of the secured notes. 283
The Bondholders argued that Ryder Scott owed them a duty of reasonable care,
and that he issued reserve reports while knowing that the reports were false or
at least with reckless disregard to the truth. 284 The Bondholders' claims in the
272.
273.
274.
275.
276.
277.
278.
279.
280.
281.
282.
283.
284.

Id.
Id.
Id.
Id.
Id.
Id. at 579-80.
Id. at 580.
Id.
Id.
Id.
Id.
Id.
Id.
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state court lawsuit were similar to the adversary complaint filed by the
8 They alleged that
trustee. 285
the secured notes were structured to minimize the
risk to the holders of the senior notes and to defraud the Bondholders.s 6
Chesapeake removed the state court lawsuit to federal district court,
alleging that the claims asserted by the Bondholders were property of the
bankruptcy estate and had been released under the trustee's plan.2 87 After the
lawsuit was referred to the bankruptcy court, the Bondholders moved to
remand the suit, alleging that the claims were not property of the bankruptcy
estate.288 Chesapeake argued that only the trustee had the power to assert the
claims and the claims had been released under the plan.2 89 Alternatively,
Chesapeake argued that because the Bondholders were petitioning creditors,
controlled an official committee, and failed to object to the plan, the doctrine
of judicial estoppel barred the Bondholders' claims. 29
The bankruptcy court held that the claims asserted by the Bondholders
were property of the Seven Seas' bankruptcy estate, and that the trustee had
brought claims arising out of the same misconduct in the adversary proceeding
against Chesapeake and Seven Seas' CEO. 291 The bankruptcy court granted
Chesapeake's motion to dismiss, holding that (1) the Bondholders did not have
the right to assert claims of the estate, (2) the claims were released under the
plan, and (3) judicial estoppel barred the claims. 92 The district court affirmed
the bankruptcy court, concluding that judicial estoppel barred the claims and
that the Bondholders "'were effectively seeking to have the state court
invalidate the Plan's release... and settlement' of claims against
Chesapeake. 29 3
On appeal, the Fifth Circuit explained that whether claims are property of
the bankruptcy estate is determined by reference to the "facial allegations in
285. Id. at 581.
286. Id.
287. Id.
288. Id. at 582.
289. Id.
290. Id. The doctrine of judicial estoppel originated at common law and prevents a party from taking
inconsistent positions in litigation. Jethroe v. Omnova Solutions, Inc., 412 F.3d 598, 600 (5th Cir. 2005).
"The purpose of the doctrine 'is to protect the integrity of the judicial process,' by 'prevent[ing] parties from
playing fast and loose with the courts to suit the exigencies of self interest."' In re Coastal Plains, Inc., 179
F.3d 197, 205 (5th Cir. 1999) (alteration in original) (citing Brandon v. lnterfirst Corp., 858 F.2d 266, 268
(5th Cir. 1998)). There are three requirements for judicial estoppel to apply: (1) the party's present position
must be clearly inconsistent with its prior position, (2) the court must have accepted the prior position, and
(3) the nondisclosure must not be inadvertent. Id. When the estate has potential claims against creditors, the
debtor or the debtor's successor-in-interest (i.e., the plan trustee or trustee for a liquidating trust) will be
barred from bringing claims against creditors of the estate if the requirements for judicial estoppel are
satisfied. West v. Family Express Corp. (In re Bilstat, Inc.), 314 B.R. 603,608 (Bankr. S.D. Tex. 2004). A
debtor's failure to disclose claims in its schedules, statement of affairs, or other court filings, when it has
knowledge of the claims, will generally estop the debtor from asserting such claims in a later proceeding if the
court accepts the debtor's position. See In re CoastalPlains,Inc., 179 F.3d at 208; West, 314 B.R. at 609-10.
291. See HighlandCapital Mgmt., 522 F.3d at 582.
292. Id. at 582-83.
293. Id. at 583.
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the complaint. ' ' 294 If a particular claim under state law could be raised by2 95
the
debtor at the commencement of the case, then it is property of the debtor.
As part of this inquiry, we look to the nature of the injury for which relief is
sought and consider the relationship between the debtor and the injury. If a
cause of action alleges only indirect harm to a creditor (i.e., an injury which
derives from harm to the debtor), and the debtor could have raised a claim
for its direct injury under the applicable law, then the cause of action
belongs to the estate. Conversely, if the cause of action does not explicitly
or implicitly allege harm to the debtor, then the cause of action could not
have been asserted by the debtor2 as of the commencement of the case, and
thus is not property of the estate. %
The Bondholders argued that the debtor could not have brought a claim as
of the commencement of the case for the "damages that they suffered as a result
of their reliance on the false reserve estimates when they invested in the
unsecured notes., 297 Despite the connections between the Bondholders and the
bankruptcy case, the Fifth Circuit stated that
the existence of common parties and shared facts between the bankruptcy
and the bondholders' suit does not necessarily mean that the claims asserted
by the bondholders are property of the estate.... [Ilt is entirely possible for
a bankruptcy estate and a creditor to own separate claims against a third
party arising
out of the same general series of events and broad course of
29 8
conduct.

Examining the nature of the injury and relief sought, the Fifth Circuit held that
the claims asserted by the Bondholders were not "merely derivative of an injury
to Seven Seas.,, 299 The court stated that based on the Bondholders' allegations,
direct, separate, and independent injury could have been suffered by the
Bondholders as a result of the alleged wrongdoing. 3°° Therefore, the Fifth
Circuit held that the claims asserted by the Bondholders were not property of
the estate. 30 1 Further, "the fact that the bondholders ultimately may be unable
302
to prevail on the claims does not render the claims property of the estate.,

294. Id. (citing Schertz-Cibolo-Universal City, Indep. Sch. Dist. v. Wright (In re Educators Group
Health Trust), 25 F.3d 1281, 1285 (5th Cir. 1994)).
295. Id. at 584.
296. Id. (citations omitted) (citing In re Mortgage America, 714 F.2d 1266, 1284-85 (5th Cir. 1983);
Schertz-Cibolo-UniversalCity, Indep. ScL Dist., 25 F.3d at 1285) (internal quotation marks omitted).
297. Id. at 585.
298. Id. (citing Schertz-Cibolo-UniversalCity, Indep. Sch. Dist., 25 F.3d at 1285).
299. Id.
300. Id. at 586.
301. Id. at 587.
302. Id. at 587-88.
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Moreover, the court stated that the plan did not purport to release claims
held by third parties against Chesapeake, but only claims held by the estate.3" 3
With respect to judicial estoppel, the Fifth Circuit stated that the Bondholders
never represented that they would release their claims. 3° The court disagreed
with the argument that it would be inequitable for the Bondholders to sue
Chesapeake based on their involvement in the bankruptcy proceedings. 30 5 The
actions taken by the Bondholders in the bankruptcy case-serving on the
creditors' committee and approving the plan's release of claims against
Chesapeake-were consistent with the Bondholders asserting their own claims
against Chesapeake. 306 Accordingly, the Fifth Circuit vacated the orders of the
lower courts and provided instructions that the lower court remand the case
back to state court.30 7
B. A Debtor's Wrongful Use of UndisclosedPre-petition Funds To Pay a
Life InsurancePremium May Render All or a Portion of the Policy
Proceeds Propertyof the Estate-McLainv. Newhouse (In re McLain)
In McLain v. Newhouse (In re McLain), the Fifth Circuit analyzed
whether a debtor's wrongful use of undisclosed pre-petition funds to pay a life
insurance premium could render all or a portion of the policy proceeds property
of the estate.30 8 In that case, Brandi McLain and her husband Michael McLain
filed a case under chapter 7 of the Bankruptcy Code. 309 Prior to filing their
bankruptcy, they admitted to operating solely on a cash basis in order to hide
cash in preparation for their bankruptcy filing.3 10 In addition, the Chapter 7
trustee, Robert Newhouse, alleged that Brandi McLain received a paycheck in
the amount of $1,640 just before the McLains filed bankruptcy. 31' He also
alleged that the McLains failed to disclose in their schedules approximately
$2,525 that they had on hand at the time of their bankruptcy filing. 31 2 The
McLains contended that there was no meaningful cash on hand when the
bankruptcy petition was filed.313
Shortly after the McLains filed for bankruptcy protection, McLain's
father applied for a $1.2 million life insurance policy and named Michael
McLain as "the sole owner and beneficiary." 314 Michael McLain paid the first
303.

Id. at 589.

304. Id. at 590.
305. Id.
306. Id.
307. Id.
308. McLain v. Newhouse (In re McLain), 516 F.3d 301, 316 (5th Cir. Feb. 2008).
309. Id.
at 305.
310. Id. ("[F]rom April 25, 2002 through April 29, 2002, they withdrew by ATM the sum of $885 from
their checking account and closed the account.").
311. Id.
312. Id.
313. Id.
314. Id.
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premium under the policy-$1,774.97.315 At the meeting of creditors,
however, the McLains did not disclose the insurance policy. 316 After they
received a bankruptcy discharge on August 26, 2002, Michael McLain
continued making premium payments under the policy, and on July 29, 2003,
the policy benefits became payable after the shooting death of his father.3 17
Pursuant to a motion filed by Newhouse, the McLains' bankruptcy case
was reopened on January 25, 2005.318 Newhouse alleged that the life insurance
policy proceeds should be deemed property of the estate due to Michael
McLain's payment of the policy premium with undisclosed funds.3 19 McLain
filed a motion for summary judgment, arguing that the premium payment was
320
paid with post-petition funds that did not belong to the bankruptcy estate.
The bankruptcy court granted summary judgment in favor of McLain, holding
that the use of undisclosed pre-petition funds to pay the insurance premium
"did not,321as a matter of law, render the Policy proceeds part of the bankruptcy
estate."
On review, the district court affirmed the decision of the bankruptcy court
but based its affirmance on its conclusion that Newhouse failed to raise a fact
issue regarding whether undisclosed pre-petition funds were used.322 The
district court did not consider whether the use of undisclosed funds could
render the proceeds of the insurance
policy property of the estate.323 Newhouse
324
appealed to the Fifth Circuit.
On appeal, the court held that a fact issue existed regarding whether
undisclosed pre-petition funds were used to pay the first premium under the
life insurance policy. 325 It also held that there are circumstances in which the
use of undisclosed, pre-petition funds could render life insurance proceeds part
of the bankruptcy estate. 326 The Fifth Circuit explained that because McLain
became a beneficiary and acquired an ownership interest in the insurance
policy after his bankruptcy filing, neither the beneficiary interest nor the policy
was property of the estate under 11 U.S.C. § 541(a)(1). 327 But under
§ 541(a)(6), "[t]he bankruptcy estate also includes '[p]roceeds, product,

315. Id. at 306.
316. Id.
317. Id.
318. Id.
319. Id.
320. Id
321. Id. Notably, the bankruptcy court held that an issue of fact existed as to whether the premium was
paid with undisclosed post-petition funds. Id.
322. Id.
323. Id. at 307.
324. Id.
325. See id. at 310.
326. Id.
327. Id. at 311. Section 541(a)(l) provides that the "estate includes 'all legal or equitable interests of the
debtor in property as of the commencement of the case."' Id. (quoting 11 U.S.C. § 541(a)(1)(2006)).
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offspring, rents, or profits of or from the property of the estate.' ,, 328 This
provision "sweeps into the bankruptcy estate all interests held by the debtoreven future, non-possessory, contingent, speculative, and derivative
interests. 329 State law determines property rights in bankruptcy, most notably
the
bankruptcy estate has an interest in the insurance policy
whether 33
0
proceeds.
Accordingly, the Fifth Circuit turned to Texas law and explained that it
follows the majority ofjurisdictions in holding that a person who wrongfully
uses stolen or fraudulently obtained funds to purchase an insurance policy
shall hold that policy and its proceeds in trust for the benefit of the one from
whom the funds were stolen or taken.... [T]he use of funds wrongfully
obtained to make premium payments on an insurance policy creates a
of that policy on behalf of the owner of the
property interest in the proceeds
331
funds wrongfully obtained.
The Fifth Circuit stated that this principle should be applied in the bankruptcy
context if a debtor wrongfully uses estate funds to make premium payments on
a life insurance policy. 332 McLain argued that "even if his wife received a[n
undisclosed] pre-petition paycheck, it would have been considered exempted
property under Texas Property Code § 42.001(b)(1). 333 The court rejected
the argument for two reasons: (1) McLain never claimed any exemptions, and
(2) exempt property remains property of the estate until distributed as
exempt.334 Accordingly, even property claimed as exempt must be disclosed
and remains property of the estate until the deadline to object to exemptions
expires. 335 "This rule makes sense because a debtor should not be permitted to
conceal property from the bankruptcy court on the theory that it is exempted
property only to claim a retroactive exemption if the deception is later
discovered.",336 Accordingly, the Fifth Circuit held that Newhouse and the
bankruptcy estate may have a property interest in some or all of the proceeds
under Texas law: "If the funds used to make the first premium payment can be

328. Id. at 312 (quoting 11 U.S.C. § 541(a)(6)).
329. Id. (quoting In re Dibiase, 270 B.R. 673, 676 (Bankr. W.D. Tex. 2001)) (internal quotation marks
omitted). "[A] debtor's interest in property may be contingent--or enjoyment of the interest may be
postponed-until after bankruptcy, but the debtor must have had a prepetition legal interest nonetheless."
Burgess v. Sikes (In re Burgess), 438 F.3d 493, 499 (5th Cir. 2006). In order to be considered property of
the estate, a debtor must have an interest in property, whether contingent or otherwise, when he files
bankruptcy because 11 U.S.C. § 541 clearly mandates that a bankruptcy case is created at the commencement
of the case. Id. at 503.
330. See McLain, 516 F.3d at 312.
331. Id. at 313 (citations omitted) (citing Brown v. Lee, 371 S.W.2d 694,696 (Tex. 1963); Marineau v.
Gen. Am. Life Ins. Co., 898 S.W.2d 397, 402 (Tex. App.-Fort Worth 1995, writ denied)).
332. See id. at 314.
333. Id. at 315.
334. Id.
335. Id.; see FED. R. BANKR. P. 4003.
336. McLain. 516 F.3d at 315.

BANKRUPTCY SURVEY

2009]

traced to undisclosed pre-petition funds, the bankruptcy court must determine
whether Newhouse is entitled to a pro rata share of the insurance proceeds or to
simply reimbursement of the funds wrongfully obtained., 337 The case was
reversed by the Fifth Circuit and remanded for further proceedings.338
VIII. SECURED CLAIMS: THE "PRIME-PLUS" APPROACH FOR CALCULATING
INTEREST ADOPTED BY THE SUPREME COURT IN TILL V. SCS CREDIT CORP.
WAS NOT AFFECTED BY THE ADOPTION OF THE BANKRUPTCY ABUSE
PREVENTION AND CONSUMER PROTECTION ACT OF 2005-DRIVE
FINANCIAL SERVICES,

LP. V. JORDAN

In Drive FinancialServices, L.P. v. Jordan,the Fifth Circuit held that the
passage of the Bankruptcy Abuse Prevention Consumer Protection Act of 2005
(BAPCPA)-specifically, the amendments to 11 U.S.C. § 1325(a)(9), which
affect the applicability of bifurcation under § 506 to cases involving purchase
money security interests on motor vehicles-does not affect the binding effect
of the Supreme Court's decision in Till v. SCS CreditCorp.339 Drive Financial
involved a purchase money loan made by Drive Financial, L.P. (DF) on a 2003
Chevrolet pickup truck. 34° The Jordans purchased the truck on July 20, 2003,
and entered into a finance contract with DF, which granted a first priority,
purchase-money
security interest to DF in the truck and included a 17.95%
34 1
interest rate.
On December 22, 2005, the Jordans filed a Chapter 13 bankruptcy case,
and under their plan, they provided for the retention of the truck and payments
on DF's secured claim at a rate of 6% interest. 342 DF objected to the plan,
alleging that the contract rate was the rate required to be applied under the
plan. 4 The bankruptcy court held that the Supreme Court's decision in Till
was binding and calculated the appropriate interest rate using the "prime-plus"
3
approach adopted by Till, which led the court to set the interest rate at 7.5%. "
DF appealed directly to the Fifth Circuit pursuant to the mechanism provided in
28 U.S.C. § 158(d)(2) for direct appeals. 3
The Fifth Circuit explained that
[t]he Bankruptcy Code states that a Chapter 13 plan should only be
confirmed if, for each allowed secured claim: 1) the holder of that claim
accepts the plan; 2) the holder of the claim retains the lien securing the claim

337.
338.
339.
340.
341.
342.
343.
344.
345.

Id. at 316.
Id.
Drive Fin. Servs., LP. v. Jordan, 521 F.3d 343, 347 (5th Cir. Mar. 2008).
Id. at 344.
Id.

Id.
Id.
Id. at 344-45.
Id. at 345.
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and the Chapter 13 plan provides that the value, as of the date of the plan, of
property (generally cash) to be distributed under the plan to the holder of the
of such claim; or 3) the debtor
claim is not less than the allowed amount346
surrenders the property securing the claim.
Accordingly, the plan must provide for distributions no less than the amount of
DF's secured claim. 347 The court clarified that the payments must account for
the time value of money, but the Bankruptcy Code provides no guidance
regarding the appropriate interest rate. 34s In Till, the Supreme Court held that a
prime-plus approach should be used to determine the appropriate interest
rate. 349 This approach involves taking the national prime rate of interest and
adding a factor to account for the default risk of a particular borrower. 350 After
Till, the BAPCPA was passed, which amended § 1325(a)(9) to provide that
§ 506 of the Bankruptcy Code shall not apply if
"the creditor has a purchase money security interest securing the debt that is
the subject of the claim, the debt was incurred within the 910-day [sic]
preceding the date of the filing of the petition, and the collateral for that debt
consists of a motor vehicle (as defined
351 in section 30102 of title 49) acquired
for the personal use of the debtor."

Section 506 allows the bifurcation of claims based on the value of a secured
creditor's collateral; when the value of a creditor's collateral is less than the
amount of its debt, § 506 permits the debtor to treat the portion of the claim
that exceeds the value of the collateral as unsecured.35 2 Accordingly, the
BAPCPA amendment prevents bifurcation of a purchase money security
interest on a vehicle when the debt was incurred within 910 days of the
bankruptcy filing date.353 DF argued that because Till involved a bifurcated
claim under § 506, the case at bar is distinguishable. 3- 4 Therefore, DF argued
that the contract rate of interest must be applied.355 The Fifth Circuit dismissed
this argument, focusing on the fact that Till did not rely on bifurcation in
calculating the appropriate interest rate. 356 Accordingly, the Fifth Circuit held
that BAPCPA did not overrule the effect of Till.357 Secondly, DF argued that
because Till was a plurality opinion, its opinion is not binding precedent.3 58 In
346.
347.
348.
349.
350.
351.
352.
353.
354.
355.
356.
357.
358.

Id. at 345-46 (citing 11 U.S.C. § 1325(a)(5)).
Id. at 346.
See id.
See id. (citing Till v. SCS Credit Corp., 541 U.S. 465, 480 (2004)).
Id. at 345 n.2 (citing Till, 541 U.S. at 479-80).
Id. at 346 (omission in original) (quoting 11 U.S.C. § 1325(a)).
Id.
See id. at 347.
See id.
See id.
Id.
Id. at 347-48.
Id. at 348.
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so arguing, it quoted the Supreme Court's decision in Marks v. United States:
"When a fragmented Court decides a case and no single rationale explaining
the result enjoys the assent of five Justices, 'the holding of the Court may be
viewed as that position taken by those Members who concurred in the
judgments on the narrowest grounds.' ' 359 DF thus argued that because there
was no common agreement among the justices regarding the basis for the
decision, the decision is not binding. 36° The Fifth Circuit disagreed:
The purpose of Marks' narrowest grounds test is to allow a lower court to
derive a rationale from multiple opinions when none of them are joined by a
majority of the justices so that the lower court can apply that rationale in
future cases with different facts to ensure outcomes that are faithful to past
precedent.36 1

Accordingly, the case is binding on future cases presenting the same factual
scenario. 362 The Fifth Circuit stated that the facts of the present case are
indistinguishable from Till; therefore, the case is binding precedent.36 3
Moreover, in Till, both justices rejected the contract rate approach; therefore,
"the narrowest grounds would be that the coerced loan or presumptive contract
rate approach cannot be used if they would yield an interest rate higher than the
prime-plus approach.

3 64

The Fifth Circuit affirmed the bankruptcy court's

decision applying the prime-plus approach from Till.365
IX. BANKRUPTCY CRIMES

A. Absent an Agreement or Evidence That the Criminal Charge in Issue
Includes a Scheme, Conspiracy, or Pattern of CriminalActivity, a Court
May Not Award a Victim Restitution in Excess of Losses That Resulted
Directlyfrom the Offense for Which the Defendant Was Convicted-United
States v. Maturin

In United States v. Maturin, the Fifth Circuit vacated and remanded an
order of restitution because the amount of restitution was excessive. 366 The
appellant, Maturin, was the president of a marine construction company called
RAM Industries, Inc. (RAM), which filed a Chapter 11 bankruptcy case on
August 4, 1998.367 Maturin opened a bank account in RAM's name on the

359.
360.
361.
362.
363.
364.
365.
366.
367.

Id. (quoting Marks v. United States, 403 U.S. 188, 193 (1977)).
Id. at 349.
Id.
Id.
Id. at 350.
Id. (citing Till v. SCS Credit Corp., 541 U.S. 465, 477 (2004)).
Id.
United States v. Maturin, 488 F.3d 657, 663-64 (5th Cir. June 2007).
Id. at 659.
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same day but did not disclose the account to RAM's creditors or the United
States Trustee. 368 During the period between August 5, 1998, and April 29,
1999, Maturin deposited $164,988.98 of estate cash in the account to
fraudulently conceal it from creditors.369
RAM's creditors eventually discovered the account and Maturin's actions,
and Maturin was indicted on August 14, 2003.370 The indictment charged
Maturin with one count of unlawful concealment of assets per deposit to or
disbursement from the account, thereby totaling twenty-eight separate counts in
violation of 18 U.S.C. § 152(1) and one count for violating 18 U.S.C. § 152(2)
by making a false statement under oath.37' Pursuant to a plea deal, Maturin
pleaded guilty to one count of concealing assets by making a deposit into the
account in the amount of $54,384.43.372
During the plea colloquy, Maturin stated that he deposited roughly
$130,000 in the account during the relevant time period, and that the deposits
should have been reported to the bankruptcy estate, trustee, and creditors.373
Neither during the colloquy nor during the plea deal did the court mention
restitution. 374 The pre-sentence investigation report, however, recommended
that the court order Maturin to pay restitution in the amount of $164,988.98. 375
The court subsequently ordered Maturin to serve twenty-one months in prison,
then three years of supervised release.376 The court further ordered Maturin to
pay restitution in the amount of $164,988.98. 377 Maturin did not object to the
pre-sentencing report or the restitution order at the sentencing hearing.378
Although the Fifth Circuit would normally review the legality of
restitution orders de novo, because the appellant failed to object, the court
would only overturn the order if plain error occurred.37 9 Plain error requires
that there was (1) an error (2) that was clear and obvious and (3) that affects
the substantial rights of the defendant.380 If the conditions are met, the court
affects the integrity,
may grant relief in its discretion if the error seriously
381
fairness, or public reputation of judicial proceedings.

368. Id.
369. Id.
370. Id.
371. Id.; see 18 U.S.C. § 152(1)-(2) (2006).
372. Maturin,488 F.3d at 659. The government agreed to dismiss the remaining counts against Maturin
in exchange for the plea. Id.
373. Id.
374. Id.
375. Id. The amount was calculated by the total amount deposited by Maturin in the account during the
relevant time. Id.
376. Id.
377. Id.
378. Id.
379. Id. at 659-60 (citing United States v. Howard, 220 F.3d 645, 647 (5th Cir. 2000)).
380. Id. at 660 (citing United States v. Coil, 442 F.3d 912, 916 (5th Cir. 2006)).
381. Id. (citing United States v. Ibarra-Zelaya, 465 F.3d 596, 606 (5th Cir. 2006)).
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Maturin argued that the restitution order should be vacated because the
amount was well in excess of the total amount of the fraudulent deposit that
was the basis of the guilty plea.382 Restitution orders are governed by 18 U.S.C.
§ 3556, which states that "[tihe court, in imposing a sentence on a defendant
who has been found guilty of an offense shall order restitution in accordance
with [the Mandatory Victims Restitution Act of 1996 (MVRA) and may order
restitution in accordance with the Victim and Witness Protection Act
(VWPA)]." 383 If the MVRA does not apply, the court may order restitution to

any "victim" pursuant to the VWPA.3 84
Generally, a district court can award restitution to a victim for "only those
losses that resulted directly from the offense for which the defendant was
convicted." 38 5 Under the MVRA, a victim is defined as "a person directly and
proximately harmed as a result of the commission of an offense for which
restitution may be ordered. 386 Further, for any "offense that involves as an
element a scheme, conspiracy, or pattern of criminal activity," a victim is "any
person directly harmed by the defendant's criminal conduct in the course of
the scheme, conspiracy, or pattern." 387 Accordingly, when an element of the
count involves a fraudulent scheme, restitution is available on the entire
scheme. 8 On the other hand, when a fraudulent scheme is not an element,
restitution is only available on the conduct for which the defendant was
convicted.383990 Under the VWPA, parties can agree on the amount of the
restitution.

In light of the fact that the count only charged Maturin with fraudulently
concealing $54,384.43, the Fifth Circuit concluded that the award of
restitution in this case went "well beyond the losses that were caused directly
by the conduct for which Maturin was actually convicted., 391 Thus, the
restitution order would be proper only if (1) the offense included as an element
a scheme, conspiracy, or pattern of activity or (2) the parties had agreed to the
amount.392
The Fifth Circuit stated that "[i]t is unmistakably clear, however, from the
plain language of 18 U.S.C. § 152(1)-the statute under which Maturin was
382. Id.
383. Id. (emphasis added) (quoting 18 U.S.C. §§ 3556, 3663A, 3663 (2006)). The MVRA provides
that the sentencing court "shall order... that the defendant make restitution to the victim of the offense"
when one of the listed offenses is committed, including "any offense committed by fraud." Id. (alteration in
original) (quoting § 3663A).
384. Id. (citing § 3663A).
385. Id. at 660-61 (citing Hughey v. United States, 495 U.S. 411, 413 (1990)).
386. Id. at 661 (citing § 3663A(a)(2)).
387. Id. (citing § 3663A(a)(2)).
388. Id. (citing United States v. Coltran, 302 F.3d 279, 289 (5th Cir. 2002)).
389. Id. (citing United States v. Adams, 363 F.3d 363, 366 (5th Cir. 2004); United States v. Mancillas,
172 F.3d 341, 343 (5th Cir. 1999)).
390. Id. (citing 18 U.S.C. § 3663).
391. Id.
392. Id. at 661-62.
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convicted-that the statute does not have 'as an element a scheme, conspiracy,
or pattern of criminal activity."' 393 Thus the government failed to satisfy the
first option.39
Under the second option, the parties did not agree that Maturin would pay
the full amount of the restitution. 395 The government relied on UnitedStates v.
Arnold and argued that Maturin's failure to object to the pre-sentencing report
or the restitution order at the sentencing hearing was evidence of Maturin's
agreement to pay the full amount of the restitution ordered by the court. 396 The
Fifth Circuit distinguished Arnold from the present case because the
defendant's plea agreement in Arnold specifically stated that he had
participated in a "scheme" that resulted in a certain amount of losses and that
the defendant understood that his guilty plea included the larger scheme to
defraud.397 In contrast, Maturin's plea agreement never mentioned a scheme or
restitution. 3 98 Further, restitution was never mentioned in Maturin's
colloquy. 399 Accordingly, the Fifth Circuit held that there was no evidence of
an agreement that Maturin would pay the full amount. 4°° Because the count
did not require as an element of proof a scheme, conspiracy, or pattern of
criminal activity and because the parties did not agree to the larger amount of
restitution, the Fifth Circuit held that the district court erred in ordering the
amount of restitution that it did.4° '
Having found error, the Fifth Circuit then analyzed whether the error was
plain, affected Maturin' s substantial rights, and seriously affected the integrity,
fairness, or public reputation of judicial proceedings. °2 The court stated that
the error was plain error because it was clear from the statutory text that 18
U.S.C. § 152(1) did not require a scheme, conspiracy, or pattern of criminal
activity as an element. 4°3 The court then stated that Maturin's substantial
rights were affected if the error affected the outcome of the trial court
proceedings. 4(A Because the lower court's error increased Maturin's liability
by over $100,000, it affected the court proceedings and Maturin's substantial
rights. 405 The court also implicitly found that the error seriously affected the
fairness, integrity, or public reputation of judicial proceedings because the

393.

Id. at 662 (citing 18 U.S.C. § 152(1)).

394. Id.

395. Id.
396. Id. at 662 n.5.
397. Id.

398.
399.
400.
401.
402.
403.
404.
405.

Id.
Id.
Id.
Id. at 662.
Id. at 663.
Id.
Id.
Id.
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vacated the restitution order and remanded the case to the
court ultimately
4 6
district court. 0
B. A CreditorSeeking To Avoid a Transfer Under the Texas Uniform
TransferAct Does Not Obtain a Legal or Equitable Interest in Property
FraudulentlyTransferred,but Rather, Obtains a Cause ofAction for the
Avoidance of the Transfer in Issue-United States v. Corpus
The government, in United States v. Corpus, had filed a criminal
4 7
0
forfeiture action under 21 U.S.C. § 853(n) against the defendant, Compean.
Compean had been indicted on several counts, including conspiracy to possess
with intent to distribute marijuana along with other drug trafficking crimes. 4
The indictment contained the government's notice of its intent to forfeit real
property located in Fort Bend, Texas, (the Cottonwood Property) that was
4 9
allegedly acquired by Compean with proceeds from drug trafficking. 0
Compean was ultimately convicted on three counts, and the government
obtained a court order forfeiting the Cottonwood Property. 410 The appellants,
the Corpuses, intervened in the criminal forfeiture proceeding, claiming a right
411
to the Cottonwood Property greater than the current property owner.
The Corpuses had entered into a business venture with Modesto and
Felicita Arriaga to build a dance hall at the Cottonwood Property in 1996.412
The Arriagas had purchased the property in 1996 and held a vendor's lien
deed.413 The business venture fell through, and the Corpuses filed a Texas
414
state court action for breach of contract against the Arriagas in January 1999.
In September 1999, the Arriagas filed for Chapter 13 bankruptcy, which stayed
the state court action.41 5 In 2003, that case was converted into a Chapter 7 case
and subsequently dismissed.4 16
On March 25, 2003, while the Arriagas were still in bankruptcy, they sold
the Cottonwood Property to Compean and Alberto Falcon for $88,000 and
deeded the property to the Barreras, relatives of Falcon.4 17 The sale was done
outside of the bankruptcy court and without the knowledge of the trustee or the
bankruptcy court.41 8

406.
407.

See id. at 664.
United States v. Corpus, 491 F.3d 205, 207 (5th Cir. June 2007).

408.
409.

Id.
Id.

410.
411.
412.
413.
414.
415.
416.
417.
418.

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id. at 208.
Id.
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Once the Arriagas' bankruptcy case was dismissed, the Corpuses pursued
the state court lawsuit against the Arriagas and obtained a judgment in the
amount of $66,000. 4 19 An abstract of judgment was subsequently filed on
March 26, 2004, in the Fort Bend county deed records. 420 Then on April 28,
2004-twenty days after the government had filed a notice of lis pendens in
connection with a forfeiture action-the Corpuses sued the Barreras in state
court seeking to void the Cottonwood Property transfer to the Barreras pursuant
to the Texas Uniform Fraudulent Transfer Act (TUFTA). 421 The Corpuses
received a default judgment against the Barreras ordering that the transfer of
the Cottonwood Property from the Arriagas to Compean and the Barreras was
void under TUFTA.422 The Corpuses conceded, however, that the default
judgment
was also void because it was obtained after the lis pendens was
423
filed.
Then, on January 5, 2006, the Corpuses intervened in the forfeiture
proceedings pursuant to 21 U.S.C. § 853(n) and sought to set aside the
forfeiture.424 In order to assert an interest in property that has been forfeited to
the United States government, the Corpuses had to prove by a preponderance of
the evidence that (1) they had a legal right, title, or interest in the property and
(2) such legal right, title, or interest was vested or superior to the defendant of
the forfeiture action at the time of the acts that gave rise to the forfeiture
proceeding.4 25 The Corpuses argued that they had a superior claim to the
Cottonwood Property based on TUFTA and the Bankruptcy Code.426
First, the Corpuses argued that TUFTA gave them an interest in the
property as a matter of law at the time the transfer was made from the Arriagas
to Compean. 427 TUFTA provides as follows:

A transfer made or obligation incurred by a debtor is fraudulent as to a
creditor whose claim arose before the transfer was made or the obligation
was incurred... without receiving a reasonably equivalent value in
exchange for the transfer or obligation and the debtor was insolvent at that

419. Id.
420. Id.
421. Id.; see TEX. Bus. & COM. CODE ANN. § 24.001 (Vernon 2002).
422. Corpus, 491 F.3d at 207.
423. Id. at 208 n.l ("[Under 21 U.S.C. § 853(k)(2),] a third party claiming an interest in property
subject to forfeiture may only adjudicate that interest as provided for by § 853(n). Accordingly, a third party
may not attempt to establish an interest in property subject to forfeiture until a final order of forfeiture is
entered. Moreover, a third party 'may not initiate a civil action to adjudicate the validity of [its] interest once
an indictment or information has been filed."').
424. Id. at 208. The court notes that when a third party intervenes in a criminal forfeiture proceeding, an
ancillary proceeding is conducted that has many of the characteristics of a civil proceeding. See id.
Accordingly, the Fifth Circuit will review the grant of summary judgment under Federal Rule of Civil
Procedure 56 de novo. Id. at 209.
425. Id.
426. Id.
427. Id.at209-10.
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time or the
debtor became insolvent as a result of the transfer or
428
obligation.
The district court held that the Corpuses did not provide sufficient
evidence to show that the Cottonwood Property was fraudulently transferred.42 9
The Fifth Circuit held that the district court erred on this point, but it proceeded
on the assumption that the transfer was fraudulent while ruling on other
grounds 4. 30
The Corpuses argued that the fraudulent transfer vested them with an
equitable interest in the fraudulently transferred property. 431 Further, they
argued that the interest was superior to Compean's because his rights were
subject to the Corpuses' right to set aside the transfer under TUFTA.432 The
government argued that TUFTA does not grant legal or equitable title to the
fraudulently conveyed property.433 Instead, it asserted that TUFTA only grants
rights to a claim that the transfer was fraudulent, and that a claim does not
establish legal or equitable rights in the property.4 34
The Fifth Circuit held that under Texas law, TUFTA "creates a statutory
cause of action through which a creditor may seek recourse for a fraudulent
transfer. '' 435 The claim, however, is still subject to the statutory protections
and defenses afforded to the transferee.436 Accordingly, as unsecured creditors,
the Corpuses did not gain a legal interest, right, or title to the Cottonwood
Property at the time the property was fraudulently transferred.437 TUFTA only
granted them a right to set aside the transfer.438 The legal and equitable title
remained with the transferee, Compean. 439 The court explained that even if
the transfer was set aside, TUFTA does not grant a property interest to the
defrauded creditor.440 Thus, TUFTA did not afford the Corpuses a superior
interest in the Cottonwood Property relative to the interest of Compean. 44 1

428. TEX. Bus. & COM. CODE. ANN. § 24.006(a) (Vernon 2002).
429. Corpus, 491 F.3d at210.
430. Id. The district court held that the Corpuses had the burden to show that the transfer was not made
for reasonably equivalent value and that the transferor intended to defraud creditors. See id. The Fifth Circuit
held this determination to be error because (1) the Government and the Corpuses stipulated that the transfer
was not for reasonably equivalent value and (2) § 24.006(a) of the Texas Business & Commerce Code does
not contain as an element a requirement to prove intent of the transferor. See id.
431. Id.
432. Id.
433. Id.
434. Id.
435. Id. (citing Blackthorne v. Bellush, 61 S.W.3d 439,443 (Tex. App.-San Antonio 2001, no pet.)).
436. Id. at 211. The court left open the possibility that a judgment creditor may have rights superior to
the transferee in the fraudulently transferred property because TUFTA allows judgment creditors to "levy
execution on the asset transferred." Id.;
see TEX. BUS. & COM. CODE ANN. § 24.008(b) (Vernon 2002).
437. Corpus, 491 F.3d at 211.
438. Id.
439. Id.
440. Id.
441. Id.
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The Corpuses also argued that the Bankruptcy Code gives them an
44 2
interest in the Cottonwood Property that is superior to Compean's interest.
They asserted that the Arriagas were in Chapter 13 bankruptcy at the time they
transferred the Cottonwood Property, and thus, the Cottonwood Property had
been property of the bankruptcy estate." 3 The Corpuses claimed that the
transfer was void because the Arriagas did not provide the Corpuses with
notice as required by § 363(b)(1). 44 4
The district court stated that notice to the Corpuses may not have been
required under the circumstances, including the nature of the Corpuses'
involvement in confirming the Chapter 13 plan.445 Even if notice were
required, the Fifth Circuit held that the Corpuses' right to assert an interest in
the transferred property was time-barred by § 549(d) of the Bankruptcy
Code. 446 Section 549(d) provides that an action to avoid a transfer of property
of the bankruptcy estate may not be commenced after the earlier of (1) two
years after the transfer sought to be avoided or (2) the time the bankruptcy case
is closed or dismissed." 7 The Arriagas' bankruptcy case was closed on
September 15, 2003, and the property was transferred on March 25, 2003. 448
The two-year limitations period expired on March 25, 2005. 449 But the first
time the Corpuses claimed an interest in the property pursuant to the
Bankruptcy Code was January 5, 2006-well after the statute of limitations
had run.450 Thus, the Fifth Circuit affirmed the district court's determination
that the claim was time-barred. 45' The Bankruptcy Code did not afford the
Corpuses an interest in the Cottonwood Property superior to Compean.4 52
Because the Corpuses did not have a superior interest in the Cottonwood
Property at the time of the transfer, the Fifth Circuit affirmed the ruling of the
district court.453

442. Id.
443. Id.at 212.
444. Id.; see 11 U.S.C. § 363(b)(1) (2006) ("The trustee, after notice and a hearing, may use, sell, or
lease, other than in the ordinary course of business, property of the estate ... .
445. Corpus, 491 F.3d at 212.
446. Id.; see 11 U.S.C. § 549(d) (2006).
447. § 549(d).
448. Corpus, 491 F.3d at 213.
449. Id.
450. Id.
451. Id.
452. Id.
453. Id.

2009]

BANKRUPTCY SURVEY

X. AUTOMATIC STAY: To QUALIFY AS A SINGLE ASSET REAL ESTATE
CASE, SUBSTANTIAL BUSINESS OTHER THAN OPERATING THE REAL
ESTATE AND ACTIVITIES INCIDENTAL THERETO MUST BE CONDUCTED BY
THE DEBTOR-AD Hoc GROUP OF TIMBER NOTEHOLDERS V. PACIFIC
LUMBER CO. (IN RE SCOTIA PACIFIC Co.)

Scotia Pacific Company LLC (Scopac), a subsidiary of Pacific Lumber
Company (Palco), owned 200,000 acres of timber in northern California.4M
Scopac did not harvest the timber; instead, its business was to maintain the
forest, supervise the harvesting of timber by employees of Palco, and ensure
that the timber was harvested in a way that complied with environmental
laws. 55 In furtherance of this business, Scopac employed about sixty people,
mostly scientists.456 It also had $867 million in debt (the Timber Notes).457
The Timber Notes were secured by the timberland and the income generated
from the harvesting and sale of the timber.458
Scopac filed its Chapter 11 petition to avoid foreclosure by the indenture
trustee of the Timber Notes. 459 Subsequently, the Ad Hoc Group of Timber
Noteholders (Noteholders) moved for the bankruptcy court to expedite
proceedings to grant relief from the automatic stay under § 362(d)(3) of the
Bankruptcy Code. 46° The Noteholders argued that Scopac was Single Asset
Real Estate (SARE) for purposes of § 362(d)(3), but the bankruptcy court
disagreed. 461 The Noteholders appealed, and Scopac moved to certify the
appeal directly to the Fifth Circuit.462 After initially denying certification, the
454. Ad Hoc Group of Timber Noteholders v. Pac. Lumber Co. (In re Scotia Pac. Co.), 508 F.3d 214,
216 (5th Cir. Nov. 2007).
455. Id.
456. Id.
457. Id.
458. Id.
459. Id. at 217.
460. Id. 11 U.S.C. § 362(d) provides as follows:
On request of a party in interest and after notice and a hearing, the court shall grant relief from the
stay provided under subsection (a) of this section, such as by terminating, annulling, modifying, or
conditioning such stay... with respect to a stay of an act against single asset real estate under
subsection (a), by a creditor whose claim is secured by an interest in such real estate, unless, not
later than the date that is 90 days after the entry of the order for relief (or such later date as the
court may determine for cause by order entered within that 90-day period) or 30 days after the
court determines that the debtor is subject to this paragraph, whichever is later-(A) the debtor
has filed a plan of reorganization that has a reasonable possibility of being confirmed within a
reasonable time; or (B) the debtor has commenced monthly payments that-(i) may, in the
debtor's sole discretion, notwithstanding section 363(c)(2), be made from rents or other income
generated before, on, or after the date of the commencement of the case by or from the property to
each creditor whose claim is secured by such real estate (other than a claim secured by ajudgment
lien or by an unmatured statutory lien); and (ii) are in an amount equal to interest at the then
applicable nondefault contract rate of interest on the value of the creditor's interest in the real
estate ....
11 U.S.C. § 362(d) (2006).
461. Ad Hoc Group of Timber Noteholders,508 F.3d at 217.
462. Id.
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bankruptcy court recommended to the district court that the appeal be
certified.463 Although the case had not been docketed at the district court, the
district court certified the appeal to the Fifth Circuit.4 64
The Fifth Circuit considered two issues on appeal: (1) whether it should
exercise appellate jurisdiction, notwithstanding the fact that the district court
certified the case to the Fifth Circuit while the case was still pending in the
bankruptcy court, and (2) whether Scopac is SARE. 465
Scopac contended that the court should not exercise its appellate
jurisdiction because the certification from the bankruptcy court to the appellate
court violated bankruptcy procedural rules.466 The relatively recent
Bankruptcy Abuse Prevention and Consumer Protection Act (BAPCPA)
enacted 28 U.S.C. § 158, which allows an appeal to be taken directly from a
bankruptcy court to the circuit court. 467 The procedure for certification under
§ 158 is provided in Interim Bankruptcy Rule 8001(0, as adopted by the
Southern District of Texas. 4 8 Interim Rule 8001(f) directs the bankruptcy
court to make the certification while the matter is still pending in the
bankruptcy court.469
For purposes of Interim Rule 8001(f), a matter is pending in a court until
it is docketed in another court. 470 The parties did not contest that when the
certification was made by the district court, the case was not docketed in the
district court; thus, the case was still pending in the bankruptcy court in
accordance with Interim Rule 8001 (f)(2). 4 7 1 Accordingly, the proper court to
have certified the appeal was the bankruptcy court, which had not occurred.4 72
The Fifth Circuit noted, however, that the procedure for certification is a
court-promulgated procedure and not a statutory procedure.47 3 Thus, the
improper certification by the district court did not deprive the Fifth Circuit of

463. Id.
464. Id. at 218.
465. Id.
466. Id. at 219.
467. 28 U.S.C. § 158 (2006).
"The appropriate court of appeals shall have jurisdiction of appeals described in the first sentence
of subsection (a) if the bankruptcy court, the district court, or the bankruptcy appellate panel
involved... certiflies] that--i) the judgment, order, or decree involves a question of law as to
which there is no controlling decision of the court of appeals for the circuit or the Supreme Court
of the United States... and if the court of appeals authorizes the direct appeal of the judgment,
order, or decree."

Ad Hoc Group of Timber Noteholders, 508 F.3d at 219 n.4 (quoting 28 U.S.C. § 158(d)(2)(A)).
468. FED. R. BANKR. P. 8001(f) [Interim).
469. Ad Hoc Group of Timber Noteholders, 508 F.3d at 219 (citing FED. R. BANKR. P. 8001(0
[Interim]).
470. FED. R. BANKR. P. 8001(0 [Interim].
471. Ad Hoc Groupof Timber Noteholders,508 F.3d at 219; see FED. R. BANKR. P. 8001(f)(2) [Interim].
472. Ad Hoc Group of Timber Noteholders, 508 F.3d at 219.
473. Id.
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jurisdiction.4 74 Furthermore, neither of the parties on appeal asserted that the
Fifth Circuit was deprived of jurisdiction.4 7
Instead, the question was whether the court should consider the merits in
light of the mistake, despite its jurisdictional power to do SO. 47 6 After all, both
the district court and the bankruptcy court wanted the appeal certified.477
Furthermore, the error was "technical in nature" and did not affect the
substantial rights of the parties. 478 Thus, the court exercised appellate
jurisdiction.4 79
The Fifth Circuit next considered whether Scopac was SARE.48 ° SARE is
defined by § 101(51B) of the Bankruptcy Code:
The term "single asset real estate" means real property constituting a single
property or project, other than residential real property with fewer than 4
residential units, which generates substantially all of the gross income of a
debtor who is not a family farmer and on which no substantial business is
being conducted by a debtor other
481than the business of operating the real
property and activities incidental.
Under that definition, the Fifth Circuit held that three requirements must
be met for a debtor to be considered a SARE debtor: (1) the debtor must have
real property constituting a single property or project (other than residential
real property with less than 4 residential units), (2) the property must
substantially generate all of the debtor's gross income, and (3) no substantial
business can be conducted on the real property other than the business of
operating the property and activities incidental thereto.48 2 If any of the
elements are not met, the Fifth Circuit stated, the debtor is not a SARE
debtor. 48 3 The Fifth Circuit did not reach the merits of whether Scopac met the

first two prongs. 484 Instead, it only considered the third prong.48 5
The bankruptcy court had held that Scopac did not meet the third prong of
the SARE definition: "Real property that, for the generation of revenues,
requires the active, day-to-day employment of workers and managers other
than or additional to the principals of the debtor, and that would not generate
substantial revenue without such labor and efforts, should not be regarded as

474.
475.

Id.
Id.

476.

Id. at 220.

477.
478.
479.
480.
481.
482.
483.
484.

Id.
Id.
Id.
Id.
11 U.S.C. § 101(51B) (2006).
Ad Hoc Groupof Timber Noteholders, 508 F.3d at 220.
Id.
Id.
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Id.
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single asset real estate. ' ' 486 Based on Scopac's business and the definition
adopted for "substantial business," the bankruptcy court held that Scopac was
clearly engaged in an active economic enterprise on its property and thus was
not SARE.487
The Fifth Circuit focused on four recent cases that analyzed the third
prong of the SARE definition.4 88 In In re Kkemko, Inc., a bankruptcy court
considered whether a debtor operating a marina was a SARE.489 That court
stated that "'the business of the marina is something more than simply rental of
moorings. It stores, repairs, and winterizes boats."' 490 The marina also
provided showers, gas, and other amenities. 49' Thus, Kkemko held that the
492
diverse activities of the marina excluded it from the definition of a SARE.

In In re Club Golf Partners,L.P., the Eastern District of Texas considered
whether a golf club was a SARE debtor.493 The Fifth Circuit cited Golf
Partnersfor its explanation that the definition of SARE only includes those
debtors that "have no revenue from their property except the passive collection
of rent from tenants and excluding from [the definition of SARE] those entities
that undertake and pursue various sorts of active economic, commercial, and
business activities on the property." 494 Passive types of activities were merely
receipt of rent and "truly incidental activities such as arranging for maintenance
or perhaps some marketing activity, or ...mowing the grass." 495 The court in
Golf Partnersheld the golf club was not SARE because it conducted a number
of revenue-producing activities, including employment of third-party
employees, selling memberships, charging greens fees, and selling
merchandise, food, and beverages from a pro shop and snack bar.496
In In re PrairieHills Golf & Ski Club, Inc., a bankruptcy court considered
whether a debtor operating a golf club and a ski club was a SARE debtor.497
The court held that the property was not SARE because it was not a "passive
real-estate investment. ' '498 Instead, the property was involved in other
"significant income producing activities," including "building and maintaining

486.

Id. at 218 (citing In re Scotia Dev., L.L.C., 375 B.R. 764, 777 (Bankr. S.D. Tex. 2007)).

487.
488.
489.
490.

Id.
Id. at 221.
In re Kkemko, Inc., 181 B.R. 47, 48 (Bankr. S.D. Ohio 1995).
Id. at 51.

491.
492.

Id.
Id.

493.

In re Golf Club Partners, LP., No. 07-40096-BTR-1 1,2007 WL 1176010, at *4 (E.D. Tex. Feb. 15,

2007).
494. Ad Hoc Group of Timber Noteholders v. Pac. Lumber Co. (In re Scotia Pac. Co.), 508 F.3d 214,
221 (5th Cir. Nov. 2007) (quoting In re Golf Club Partners, LP., 2007 WL 1176010, at *2) (internal

quotations marks omitted).
495. Id. (quoting In re Golf Club Partners,LP., 2007 WL 1176010, at *5) (internal quotation marks
omitted).
496. In re Golf Club Partners,LP., 2007 WL 1176010, at *6.
497. In re Prairie Hills Golf & Ski Club, Inc., 255 B.R. 228, 229 (Bankr. D. Neb. 2000).
498. Id. at 230.
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roads on the land,
developing the golf and ski areas, and operating the farmland
' '499
on the property.
Similarly, the Ninth Circuit in In re CBJ Development Inc. addressed
whether a hotel was SARE.500 The court stated that the hotel employed a
substantial number of people to clean rooms and required "substantially more
day to day activity than does the operation of an apartment complex., 501 Thus,
the court
held that the hotel conducted "substantial business" and was not
50 2
SARE.
The Fifth Circuit found these four cases to be representative of the cases
discussing the third prong of the SARE definition.50 3 It stated that Scopac's
business activities were "much more extensive and diverse than the activities of
golf clubs, marinas, and hotels."' 4
In response, the Noteholders argued that the Scopac real estate was
analogous to the real estate in Kara Homes.50 5 In Kara Homes, a bankruptcy
court addressed whether a homebuilder was a SARE debtor. 50 6 The debtor
engaged in activities, including acquisition of land; designing homes and
condominiums for the land; arranging construction of the homes; marketing
and selling the homes; and building common buildings, roads, and green space
around the homes.5 0 7 Kara Homes held that a business is not a SARE if "a
reasonable and prudent business person would expect to generate substantial
revenues from the operation activities-separateand apartfrom the sale or
lease of the underlying real estate.,508 Kara Homes then concluded that the
debtor was a SARE debtor because the activities were "merely incidental to
[its] efforts to sell the[] homes or condominium[s]."°
The Fifth Circuit did not find Kara Homes to be analogous to the present
case. 510 It quoted Kara Homes for the proposition that "'a reasonable and
prudent business person would expect to generate substantial revenues from
the operation activities-separateand apartfrom the sale or lease of the
underlying real estate.' 5 1 But Scopac had engaged in the business of selling

499. Id.
500. Centofante v. CBJ Dev. Inc. (In re CBJ Dev. Inc.), 202 B.R. 467, 468 (9th Cir. 1996).
501. Id. at 472.
502. Id. at 473-74.
503. Ad Hoc Group of Timber Noteholders v. Pac. Umber Co. (In re Scotia Pac. Co.), 508 F.3d 214,
222 (5th Cir. Nov. 2007).
504. Id. at 223.
505. Id. (citing In re Kara Homes, Inc., 363 B.R. 399 (Bankr. D.N.J. 1997)).
506. In re KaraHomes, Inc., 363 B.R. at 405-07.
507. Id.
508. Id. at 409.
509. Id.
510. Ad Hoc Group of Timber Noteholders, 508 F.3d at 223.
511. Id. (quoting In re KaraHomes, Inc., 363 B.R. at 409).
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estate. 5 12 Therefore, the court stated that
timber and not the underlying real
51 3
Kara Homes was unpersuasive.
The Fifth Circuit then analyzed the case law that had defined SARE
before that definition was added to the Bankruptcy Code in 1994.514 One Fifth
Circuit case had defined a SARE debtor as having
one asset, such as a tract of undeveloped or developed real property. The
secured creditors' liens encumber this tract. There are generally no
employees except for the principals, little or no cash flow, and no available
sources of income to sustain a plan of reorganization or to make adequate
protection payments ....Typically, there are only a few, if any, unsecured
creditors whose claims are relatively small. The property has usually been
posted for foreclosure because of arrearages on the debt and the debtor has
been 5unsuccessful
in defending actions against the foreclosure in state
15
court.

The Fifth Circuit stated that pre-1994 definitions like these are helpful in
determining the meaning Congress intended to give the definition of SARE.5 16
The Fifth Circuit then addressed the Noteholders' argument that the
BAPCPA amendments to the SARE definition evidenced congressional intent
that debtors like Scopac be included in the definition of SARE.s IT The
BAPCPA amendments excluded "family farmers" from the definition of SARE
and removed "the existing $4 million debt cap on businesses that could qualify"
for SARE treatment. 518 The Noteholders argued that by excluding family
farmers, Congress intended to include large farming operations such as
Scopac's tree farming.51 9 The Fifth Circuit did not agree because the
Noteholders' construction would require the court to include other farms
regardless of size or operations. 520 The Noteholders then argued that by
removing the $4 million cap, Congress intended large debtors to be included in
the SARE definition. 52 1 The Fifth Circuit did not disagree with that contention,
but stated that it could not ignore the rest of the definition or the courtestablished interpretations. 522
The Fifth Circuit concluded that "Scopac conducts substantial business
other than operating the real property and activities incidental thereto. Scopac's

512.

513.
514.
515.
779 F.2d
516.
517.
518.
519.
520.
521.
522.

Id.
Id.
Id.
Id. (quoting Little Creek Dev. Co. v. Commonwealth Mortgage Corp. (In re Little Creek Dev. Co.),
1068, 1073 (5th Cir. 1986)).
See id. at 224.
Id.
Id.
Id.
Id.
Id.
Id.
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timberland is clearly more than a passive investment. ' '523 The court found that
Scopac had substantial business other than the operation of the real estate and
activities incidental thereto, such as (1) employment of sixty people, including
independent contractors and (2) sophisticated activities on the land, such as
planting, growing, and maintaining timber, buildings, and roads.5 24 The court
also noted its concern that if Scopac were a SARE debtor, then the definition of
SARE would be too broad.525 Thus, the Fifth Circuit affirmed the order of the
bankruptcy court and held that Scopac was not SARE.526
XI. EFFECT OF CONFIRMATION: CONFIRMATION OF A CHAPTER 11 PLAN
VOIDS LIENS NOT PRESERVED BY THE PLAN, PROVIDED THAT THE PLAN
DEALT WITH THE PROPERTY TO WHICH THEY ATTACH AND THE LIEN
HOLDER PARTICIPATES IN THE REORGANIZATION-ELXR INDUSTRIES INC.
V. CITY BANK & TRUST CO. (IN RE AHERN ENTERPRISES INC.)
In ElixirIndustriesInc. v. City Bank & Trust Co. (In re Ahern Enterprises

Inc.), the Fifth Circuit held that "confination of a Chapter 11 plan voids liens
not preserved by the plan, provided that the plan dealt with the property to
which they attach and the lien holder participates in the reorganization.' 52 7
Prior to the Chapter 11 bankruptcy filing of Ahern Enterprises Inc. (Ahem),
two judgment liens were recorded in the real property records of Natchitoches
Parish, Louisiana. 528 Ahern's property in that parish consisted of a
manufacturing facility in Campti, Louisiana (the Plant).529 The first recorded
judgment lien was filed by City Bank & Trust Co. (City Bank), the amount of
which was well over the value of the Plant.530 The second judgment lien
recorded was filed by Elixir Industries Inc. (Elixir) in the amount of
$40,961.53.531
Ahern filed for Chapter 11 bankruptcy protection on July 31, 1996.532
A few months later, Elixir filed a proof of claim as an unsecured priority
claim. 3 Ahern objected to that claim on the grounds that Elixir's lien was
junior to the lien of City Bank and there was no unencumbered property on
which the lien could attach.534 The bankruptcy court sustained the objection

523. Id.
524. Id. at 224-25.
525. See id.
at 225.
526. Id.
527. Elixir Indus. Inc. v. City Bank & Trust Co. (In re Ahern Enters. Inc.), 507 F.3d 817, 822 (5th Cir.
Nov. 2007).
528. Id.at 818.
529. Id.

530. Id. at 819.
531. Id. at 818.
532. Id. at 819.
533. Id.

534. Id.
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and subordinated Elixir's claim to general unsecured status in its order of April
7, 1998 (the April 1998 Order).535
Prior to that order, Ahern's Chapter 11 plan was confirmed on May 30,
1997.536 On November 10, 1997, however, Ahem voluntarily converted its
Chapter 11 plan into a Chapter 7 case.5 37 At that time, City Bank and the
Chapter 7 trustee moved for and were granted court approval to sell the Plant to
City Bank in satisfaction of a portion of Ahern's debt.538 When City Bank
attempted to sell the Plant, it discovered that Elixir's lien remained on the
property.5 39 City Bank thought that the lien had been cancelled by the April
1998 Order that reduced Elixir's claim to a general unsecured claim. 54° In
response, City Bank filed a complaint for declaratory relief in the district court,
seeking a ruling that Elixir's lien was void. 541 The case was referred to the
bankruptcy court, which ruled that the April 1998 Order sustaining Ahern's
objection to Elixir's proof of claim extinguished Elixir's lien.5 42 Elixir
of the
appealed the decision to the district court, which affirmed the decision
543
bankruptcy court, and the case was appealed to the Fifth Circuit.

The first issue on appeal was whether Elixir's lien was voided by the
bankruptcy court's April 1998 Order. 5" Elixir argued that the April 1998
Order merely reclassified the claim for purposes of a bankruptcy distribution
and had no affect on the judgment lien.545 City Bank countered that because
the bankruptcy court allowed Elixir's claim as an unsecured claim, it was not
an "allowed secured claim" under § 506(d) of the Bankruptcy Code, and thus,
the lien was void. 54
The Fifth Circuit decided not to rule on this issue. 4 Instead, the court
stated that the provisions in 11 U.S.C. § 1141(c), which deal with the effect of
plan confirmation, controlled the case.548 The court did state, however, that
the bankruptcy court's holding that the April 1998 Order voided Elixir's
judgment lien was suspect in light of the Supreme Court's decision in Dewsnup

535.
536.
537.
538.

Id.
Id.
Id.
Id.

539. Id. Prior to this sale, City Bank had sold the plant to a different third party. Id. No title check was
performed at the time of sale. Id. If one had been done, the buyer and City Bank would have discovered that

Elixir's judgment lien was still on the property. Id. The third party buyer eventually defaulted, and City Bank
foreclosed on the Plant. Id.
540. Id.
541.

Id.

542. Id.
543. Id.
544. Id.
545. Id.
546. Id. at 820; see 11 U.S.C. § 506(d) (2006) ("To the extent that a lien secures a claim against the
.
debtor that is not an allowed secured claim, such lien is void .
547. Elixir, 507 F.3d at 820.
548. Id.
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v. Timm. 5 49 In Dewsnup, the Supreme Court held that § 506(d) only strips

liens in cases when "a claim secured by the lien itself has not been allowed. 55 °
In the present case, Elixir's claim was allowed, so it is unclear whether the lien
was voided.55 '
The second issue on appeal was the extent to which § 1141(c) of the
Bankruptcy Code voids liens on property upon confirmation of a plan.552
Section 1141 (c) provides, in pertinent part, that "except as otherwise provided
in the plan or in the order confirming the plan, after confirmation of a plan, the
property dealt with by the plan is free and clear of all claims and interests 553
of
creditors, equity security holders, and of general partners in the debtor.,
The Fifth Circuit, discussing several opinions from other circuits, held that
"confirmation of a Chapter 11 plan voids liens not preserved by the plan,
provided that the plan dealt with the property to which [the liens] attach and
the lien holder participates in the reorganization. 55 4
Accordingly, "[f]our conditions must therefore be met for a lien to be
voided under section 1141(c): (1) the plan must be confirmed; (2) the property
that is subject to the lien must be dealt with by the plan; (3) the lien holder
must participate in the reorganization; and (4) the plan must not preserve the
lien. 555
The Fifth Circuit held that the first element was easily met.556 The plan
was confirmed on May 30, 1997, by order of the bankruptcy court, and no
objection was filed by Elixir. 5 " Regarding the second element, the court, after
discussing a split in the circuits as to what "property dealt with in the plan"
means, held that only the property on which the lien attaches must be dealt with
in the plan in order to satisfy this element.558 The plan states that City Bank
"holds a mortgage and security interest in the Debtor's land, building,
inventory and fixtures ....City Bank and Trust Company shall retain its liens
and encumbrances until paid in full." 9 The court noted that Elixir's lien
549. Id. at 820 n.2; see Dewsnup v. Timm, 502 U.S. 410 (1992).
550. Dewsnup, 502 U.S. at 415-16.
551. Elixir, 507 F.3d at 820.
552. Id.; 11 U.S.C. § 1141(c) (2006).
553. § 1141(c). Section 1141(c) provides as follows:
Except as provided in subsections (d)(2) and (d)(3) of this section and except as otherwise
provided in the plan or in the order confirming the plan, after confirmation of a plan, the property
dealt with by the plan is free and clear of all claims and interests of creditors, equity security
holders, and of general partners in the debtor.
554. Elixir, 507 F.3d at 822 (citing In re Reg'l Bldg. Sys., Inc., 254 F.3d 528,531 (4th Cir. 2001); In re
Barton, 104 F.3d 1241, 1245 (10th Cir. 1997); FDIC v. Union Entities (In re Be-Mac Transp. Co.), 83 F.3d
1020, 1027 (8th Cir. 1996); In re Penrod, 50 F.3d 459,463-64 (7th Ci. 1995)).
555. Id.
556. Id.
557. Id.
558. Id. at 823; see In re Penrod,50 F.3d at 463 (suggesting that the lien itself must be dealt with in the
plan to be voided by confirmation). But see In re Reg'l Bldg. Sys., Inc., 254 F.3d at 531 (holding that
property that is the subject of the lien must be dealt with, not the lien itself).
559. Elixir, 507 F.3d at 822 (alteration in original) (internal quotation marks omitted).
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covers some of the same property as City Bank but does not specifically
provide that Elixir's lien would remain on the property following
confinmation. 560 Thus, the Fifth Circuit concluded that the property to which
Elixir's lien attached was dealt with in the plan. 56 1 Regarding the lien holder's
participation in the reorganization, the court held that filing a proof of claim
was a sufficient level of participation in the reorganization to meet this
element. 562 Accordingly, Elixir's filing of a proof of claim as an unsecured
priority claimant was sufficient to meet the participation requirement.563 The
Fifth Circuit characterized the requirement that the plan must not preserve the
lien as requiring that the plan not provide "otherwise than that the property
subject to Elixir's lien would be 'free and clear. ' ' ' 564 The plan "provides
otherwise" by expressly stating that the subject lien remains on the property.565
The plan in the instant case preserved City Bank's lien, but it did not
specifically preserve Elixir's lien.566
Elixir argued that the plan did provide otherwise because the plan did not
become effective before the case was converted into a Chapter 7 proceeding.567
The argument of the parties concerned the interpretation of a section of the
plan stating that "consummation" of the plan triggers the discharge of the
debtor and binds the parties to the provisions of the plan.568 Elixir argued that
consummation meant the "Consummation Date," which was a defined term in
the plan. 569 This date was not reached before the case was converted into a
Chapter 7 proceeding. 7 0 City Bank argued that consummation means
"substantial consummation" as provided in § 1101(2) of the Bankruptcy Code,
which may have occurred prior to conversion of the case.5 71 The Fifth Circuit
held that regardless of the interpretation of consummation under the plan,
Elixir's lien was voided upon confirmation of the plan.572 The Fifth Circuit
held that the "provided otherwise" condition in § 1141(d) is not satisfied by a
post-confirmation effective date.573 Having concluded that all four conditions
for discharge of liens under §51141(c)
were met, the Fifth Circuit affirmed the
74

judgment of the district court.
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XII. CONCLUSION

Several of the cases discussed herein will have implications among lower
courts and bankruptcy practitioners throughout courts in the Fifth Circuit. In
the case of In re SI Restructuring, the Fifth Circuit rejected the theory of
deepening insolvency as an acceptable theory of damages.575 The Peres case
clarifies that there is no bright line test for determining when a creditors'
meeting has concluded absent a continuation announcement by the bankruptcy
trustee.576 And In re Seven Seas provides insight for when claims will be held
as property of the estate.577

575.
576.
577.
584-85

Wooley v. Faulkner (In re SI Restructuring, Inc.), 532 F.3d 355, 363 (5th Cir. June 2008).
See Peres v. Sherman (In re Peres), 530 F.3d 375, 378 (5th Cir. June 2008).
See Capital Mgmt., LP v. Chesapeake Energy Corp. (In re Seven Seas Petrol., Inc.), 522 F.3d 575,
(5th Cir. Mar. 2008).

