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I.  INTRODUCTION 
 

Domestic violence is not a new phenomenon in the United States.1 
Historically, spousal abuse has plagued households for decades—until the 
1970s when domestic violence was finally considered a crime.2 Although 
current criminal laws are in place to protect victims of domestic violence 
during their life, there are no statutes to protect victims after death.3 Under 
the current property law system, victims do not have a viable means of 
protecting their property; therefore, domestic abusers are still able to inherit 
and gain from their victims.4 

Various statutes exist to protect the elderly and children from violence 
and financial exploitation; however, these statutes do not reach victims of 
domestic abuse.5 Additionally, the majority of states have slayer statutes that 
would bar inheritance, but those only account for instances in which the 
victim dies from the hands of their abusers and do not provide any protection 
for victims who die another way.6 Although Texas has statutes that bar 
inheritance for mistreatment of elderly individuals, disabled persons, or 
children, there is not a disqualification statute that would disinherit spousal 
abusers.7 

This comment will first explore the history and prevalence of domestic 
and financial abuse.8 Next, it will explore the statutes that are in place to 
address this form of abuse and who is protected.9 The comment will then 

                                                                                                                 
 1. See Jennifer O’Neill, Domestic Violence Statistics: The Horrific Reality, GOOD HOUSEKEEPING 
(Feb. 24, 2016), https://www.goodhousekeeping.com/life/relationships/a37005/statistics-about-domestic-
violence/ [https://perma.cc/48QK-33ML]. 
 2. See id. 
 3. See Carla Spivack, Let’s Get Serious: Spousal Abuse Should Bar Inheritance, 90 OREGON L. 
REV. 247, 255 (2011). 
 4. See id. 
 5. See TEX. PENAL CODE ANN. § 32.53. 
 6. See Gerry Beyer, Slayer Statutes from State to State, WILLS, TRUSTS & EST. PROF. BLOG (May 
19, 2014), https://lawprofessors.typepad.com/trusts_estates_prof/ [https://perma.cc/TBM4-EBJX]. 
 7. See TEX. PENAL CODE ANN. § 32.53. 
 8. See discussion infra Part II. 
 9. See discussion infra Part III. 
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compare Texas statutes to those of other states.10 Finally, this comment will 
propose a spousal abuse disqualification statute and a model that Texas can 
follow to implement further protections for victims.11 

II.  THE HISTORY OF SPOUSAL AND FINANCIAL ABUSE  

Domestic violence is a worldwide epidemic, as 35% of all women and 
25% of all men have reported experiencing some form of violence by an 
intimate partner.12 The violence is comprised of coercive behavior to 
establish and sustain control over another individual and can occur through 
physical violence, psychological and emotional abuse, rape, and financial 
control.13 Violence does not discriminate and can occur within all 
households, causing various health and economic costs for the victim.14 
Violence can occur within a household regardless of one’s profession, sexual 
orientation, income status, or urban or rural environment.15 Many victims 
experience a combination of physical violence and financial exploitation 
which hinders the victim’s ability to leave the relationship.16 

A.  Prevalence of Spousal Violence  

Every year, more than 12 million American people experience rape or 
violence by an intimate partner.17 Every minute, twenty people will 
experience violence within their close relationships.18 The Domestic 
Violence Intervention Program reported that violence amongst intimate 
partners is “the single greatest cause of injury to women.”19 Domestic 
violence can occur in multiple ways: physical abuse, sexual abuse, emotional 

                                                                                                                 
 10. See discussion infra Part IV. 
 11. See discussion infra Part V. 
 12. See National Statistics, NCADV, https://ncadv.org/statistics (last visited Oct. 17, 2019) 
[https://perma.cc/H3N6-LYNM] [hereinafter National Statistics]; see also Violence Against Women, 
WHO (Nov. 29, 2017), https://www.who.int/news-room/fact-sheets/detail/violence-against-women 
[https://perma.cc/LT3N-3376] [hereinafter Violence Against Women]  
 13. See Lynn Burnett & Barry Brenner, Domestic Violence, MEDSCAPE (July 30, 2018), 
https://emedicine.medscape.com/article/805546-overview#a4 [https://perma.cc/HNP6-C33X]. 
 14. See Violence Against Women, supra note 12. 
 15. See Roxanne Dryden-Edwards, Domestic Violence, MEDICINENET, https://www.medicinenet.com 
/domestic_violence/article.htm (last visited Oct. 18, 2019) [https://perma.cc/4ETT-RMCS]; see also 
O’Neill, supra note 1. 
 16. See Alanna Vagianos, 30 Shocking Domestic Violence Statistics That Remind Us It’s an 
Epidemic, HUFFPOST (Dec. 6, 2017), https://www.huffpost.com/entry/domestic-violence-statistics_n_5959776 
?guccounter=1 [https://perma.cc/F5Z9-CF9C]. 
 17. See O’Neill, supra note 1. 
 18. See id. 
 19. See id. 
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abuse, isolation, and economic abuse.20 Abuse within a relationship can cause 
a victim various physical and mental health problems, such as heart and 
stomach problems, memory loss, post-traumatic stress disorder, anxiety, and 
depression.21 In addition to immediate physical injuries that result from an 
assault, victims are more likely to commit suicide due to the lasting trauma 
and psychosomatic symptoms.22 The Family Violence Prevention Fund 
found 29% of women that attempted suicide in the United States were victims 
of domestic violence.23 

In addition, most abusers will isolate their victims to maintain control, 
reduce the likelihood of intervention from others, and create a deeper 
dependency the victim has with the abuser.24 Isolation is the initial step to 
convince the victim that the abuser is the only person that matters.25 However, 
abusive relationships do not always start out as violent—the abuser will try 
to win over the victim by “love-bombing” and showering the victim in grand 
gestures.26 The abuser will isolate the victim subtly by making small remarks 
or criticisms which prompts the victim to adjust her behavior to keep the 
peace and make the abuser happy.27 Because the victim does not have anyone 
to turn to and sees nothing wrong, isolation can result in the escalation of 
abuse.28 Victims can also withdraw from other relationships because of 
feelings of embarrassment by their partner’s behavior, fears that other people 
will notice bruising, or nervousness that other relationships will anger the 
abuser.29 

Another effect of longer-term domestic violence is the development of 
battered woman syndrome.30 This syndrome is a subcategory of post-
traumatic stress disorder and is a psychological condition which develops 

                                                                                                                 
 20. See Types of Domestic Violence, ACESDV, https://www.acesdv.org/domestic-violence-
graphics/types-of-abuse/ (last visited Oct. 22, 2019) [https://perma.cc/32ZN-DYCZ]. 
 21. See Effects of Violence Against Women, WOMEN'S HEALTH, https://www.womenshealth.gov/ 
relationships-and-safety/effects-violence-against-women (last visited Oct. 18, 2019) [https://perma.cc/ 
6RNR-Z6QQ] [hereinafter Effects of Violence Against Women]. 
 22. See Health Effects of Domestic Violence, SVAW, http://hrlibrary.umn.edu/svaw/domestic/link/health 
effects.htm (last visited Oct. 18, 2019) [https://perma.cc/266H-N7WJ]. 
 23. Id. 
 24. See Kellie Jo Holly, Isolation and Domestic Abuse: How Abusers Isolate Victims, HEALTHY 

PLACE (Nov. 6, 2011), https://www.healthyplace.com/comment/78668 [https://perma.cc/C4BM-H8EV]. 
 25. See id. 
 26. Ana Gotter, Battered Woman Syndrome, HEALTHLINE (July 5, 2017), https://www.healthline. 
com/health/battered-woman-syndrome [https://perma.cc/SB57-3UHY]. 
 27. See Cesiah Guerra, Isolation and Domestic Violence, BREAK THE SILENCE (Mar. 29, 2018), 
https://breakthesilencedv.org/isolation-and-domestic-violence/ [https://perma.cc/WYQ7-HB7B]. 
 28. See id. 
 29. See Melinda Smith & Jeanne Segal, Domestic Violence and Abuse, HELP GUIDE, 
https://www.helpguide.org/articles/abuse/domestic-violence-and-abuse.htm (June 2019) [https://perma.cc/X5EX-
4ZRA]. 
 30. See Gotter, supra note 26. 
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feelings of helplessness and prevents the victim from speaking out.31 After 
ongoing abuse, victims start to believe they deserve the violence and that it 
will never end.32 Often, “the victim becomes so depressed, defeated and 
passive that [they] believe [they are] incapable of leaving [the] abuser.”33 
This psychological condition furthers the cycle of violence and strengthens 
the abuser’s control.34 In the United States, “only about half of domestic 
violence incidents are reported to police”35; however, “domestic violence 
calls constitute approximately half of all violent crime calls to police 
departments.”36 In the unlikely case that the violence gets reported to the 
police, most battered victims will recant their stories because they are sad for 
their abusers or are fearful of repercussions if the abuser were released from 
custody.37 

B.  Prevalence of Financial Abuse 

Domestic violence victims are more likely to experience financial 
abuse, which hinders the victim’s ability to leave an unhealthy relationship.38 
According to the Centers for Financial Security, “99% of domestic violence 
cases also involved financial abuse.”39 In Texas, 33% of victims that call the 
domestic violence hotline report some form of economic abuse.40 Financial 
abuse can isolate the victim and create a monetary dependency on their 
abuser, making it more difficult for the victim to leave.41 For example, 
economic exploitation occurs when a partner controls access to money, 
increases or creates lines of credit while refusing to pay the bill, forcing a 
partner to quit their job, or hiding and taking money.42 Additionally, this form 
of abuse can prohibit a victim from maintaining a job as “21–60% of victims 
of intimate partner violence lose their jobs due to reasons stemming from the 

                                                                                                                 
 31. See id. 
 32. See id. 
 33. See Battered Woman Syndrome, FIND L., https://family.findlaw.com/domestic-violence/ 
battered-women-s-syndrome.html (last visited Oct. 19, 2019) [https://perma.cc/UF29-A9F5] [hereinafter 
Battered Woman Syndrome]. 
 34. See id. 
 35. Domestic Violence Resources, FEMINIST MAJORITY FOUND., http://69.20.36.11/other/dv/dvfact. 
html (last visited Nov. 7, 2019) [https://perma.cc/PC5X-RY7F]. 
 36. Id. 
 37. See Battered Woman Syndrome, supra note 33. 
 38. See Vagianos, supra note 16. 
 39. See Sherri Gordon, How to Identify Financial Abuse in a Relationship, VERY WELL MIND (May 
6, 2020) https://www.verywellmind.com/financial-abuse-4155224 [https://perma.cc/ZM8T-GFTY]. 
 40. See Brandon Formby, Texas Senate Bill Aims to Help Victims of Economic Abuse, TEX. TRIBUNE 
(Jan. 14, 2019, 8:41 PM), https://www.texastribune.org/2019/01/14/texas-bill-domestic-abuser-victims-
financial-debt/ [https://perma.cc/3LSR-83WE]. 
 41. See Gordon, supra note 39. 
 42. See id. 
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abuse.”43 Half of all women that have endured abuse either resigned or were 
pressured to leave their profession within the first year following the 
assault.44 

Financial abuse can come in many different forms, such as coerced debt 
or complete control over the victim’s finances.45 The abuser can control the 
victim’s ability to obtain, use, or sustain any form of independent financial 
resources.46 Control over finances is a powerful method to trap a victim in an 
abusive relationship as victims are often concerned about their ability to 
financially provide for themselves or their children if the relationship were to 
end.47 Financial and emotional abuse often leave the victim feeling defeated 
and leave them vulnerable to other forms of abuse.48 For example, an abuser 
can prevent the victim from leaving the relationship through coerced debt.49 
Coerced debt occurs when the victim opens lines of credit in their name 
because there is a pervasive threat of violence.50 The abuser will increase the 
amount of debt under the victim’s name to create a deeper dependency and 
an inability for the victim to leave.51 Without any access to money or other 
resources, the victim is then unable to find affordable housing or provide 
basic needs such as food or clothing.52 Because financial abuse prevents 
victims from maintaining a life away from abusers, many victims stay or 
return to their abuser because they cannot maintain financial stability.53 

Additionally, financial abuse can occur without the victim knowing it is 
happening.54 For example, Sherry, from Corpus Christi, Texas, found the 
courage to leave her husband after ten years of economic and physical 
violence.55 Sherry’s husband controlled her income by taking her paychecks 
and allocating an allowance for her to provide the basic essentials for the 
household.56 He dictated the clothing that she wore, governed what food she 
was allowed to buy for the family, and forced her to provide evidence of how 

                                                                                                                 
 43. National Statistics, supra note 12. 
 44. See Effects of Violence Against Women, supra note 21. 
 45. See Gordon, supra note 39. 
 46. See id. 
 47. See id. 
 48. See id. 
 49. See Formby, supra note 40. 
 50. See id. 
 51. See id. 
 52. See Gordon, supra note 39. 
 53. See id. 
 54. See generally Brandon Formby, Domestic Abusers Can Trap Their Victims with Financial Debt.  
This Texas Bill Seeks to Provide a Way Out, TEX. TRIBUNE (Jan. 14, 2019, 12:00 PM), https://www.texas 
tribune.org/2019/01/14/texas-bill-domestic-abuser-victims-financial-debt/ (explaining that one woman 
did not know that her husband accumulated debt under her name until she left the relationship) 
[https://perma.cc/2EN6-V9GR]. 
 55. See id. 
 56. See id. 
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her allowance was spent.57 Although Sherry’s husband completely controlled 
her income, she was under the impression that he had been managing their 
finances and ensuring that each bill was being paid.58 Once Sherry left the 
marriage, she realized that her husband had opened almost twenty credit 
cards in her name and accumulated thousands in debt.59 Because the Texas 
legal system considers a married couple as equal financial decision makers, 
Sherry received very little leniency and understanding from credit card 
companies.60 Fortunately, Sherry escaped an abusive relationship, but she is 
still picking up the pieces from the financial turmoil her ex-husband 
created.61 

C.  Victims Stay in Abusive Relationships 

People who have not experienced or been exposed to domestic violence 
will typically wonder, “why don’t they just leave?”62 However, relationships 
that have escalated to violence have various layers of psychological control 
and manipulation that confuse victims into thinking that they should not 
leave.63 If the victim grew up in an environment in which violence was 
common in relationships, the victim could believe that domestic abuse is 
normal and may not know what a healthy relationship is or looks like.64 Also, 
after a duration of physical and emotional abuse, the victim will start to 
believe the cruelties the abuser says and will blame themselves for the 
abuse.65 There could also be layers of fear if someone is in a LGBTQ+ 
relationship and has not come out to their loved ones.66 These individuals 
may fear being outed by their partner if they try to leave the relationship.67 
Economic abuse could also create financial dependency on the abuser.68 
Without access to resources or a place to go, the victim may feel like it is 
impossible to leave.69 Financial abuse can make the victim feel hopeless and 
they will resolve themselves to deal with the abuse to ensure their family has 
a home and basic essentials.70 

                                                                                                                 
 57. See id. 
 58. See id. 
 59. See id. 
 60. See id. 
 61. See id. 
 62. “Why Don’t They Just Leave?”, THE HOTLINE, https://www.thehotline.org/is-this-abuse/why-
do-people-stay-in-abusive-relationships (last visited Oct. 22, 2019) [https://perma.cc/5C4C-MVYF].  
 63. See id. 
 64. See id. 
 65. See id. 
 66. See id. 
 67. See id. 
 68. See id. 
 69. See id. 
 70. See id. 
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Additionally, leaving an abusive relationship can be the most dangerous 
time for a victim.71 Domestic abuse is vested in power and control; therefore, 
if the victim attempted to leave, they would be taking control and power away 
from the abuser, which can provoke retaliation.72 Because abusers go to 
extremes to avert their victim from leaving the relationship, victims could be 
fearful of the repercussions that they will endure if they decided to leave.73  
Victims know their partners intimately and fully understand the extent their 
abuser will go to prevent them from leaving the relationship.74 When 
provoked with separation, the abuser can threaten violence, murder, harm to 
the children or pets, and threats of ruining the victim financially.75 Due to a 
financial dependency, the victim may doubt their ability to provide for the 
children or be fearful of the abuser taking the children away.76 

Male victims are also likely to remain in an abusive relationship due to 
shame, gender stereotypes, and feelings of commitment toward their 
partners.77 The stereotype of domestic violence involves men being the 
perpetrator and females as the victim.78 However, one in three men in the 
United States have experienced violence by an intimate partner.79 Unlike 
women, whom are informed on the likelihood of being victimized, men are 
not taught that they could also fall victim to domestic abuse; thus, men might 
not realize that abuse is taking place.80 Men are also less likely to report the 
violence due to fears that they will not be believed, they will be perceived as 
less masculine, or will be shamed for being abused.81 ManKind Initiative, a 
domestic abuse helpline, reported that on average men will stay in an abusive 
relationship for three years prior to seeking assistance.82 

                                                                                                                 
 71. See id. 
 72. See id. 
 73. See id. 
 74. See Why Do Victims Stay?, NCADV, https://ncadv.org/why-do-victims-stay (last visited Oct. 
22, 2019) [https://perma.cc/W2G5-GXUW] [hereinafter Why Do Victims Stay?]. 
 75. See id. 
 76. See Wendy L. Patrick, Why Domestic Violence Victims Don’t “Just Leave,” PSYCHOLOGY 

TODAY (Apr. 7, 2018), https://www.psychologytoday.com/us/blog/why-bad-looks-good/201804/why-
domestic-violence-victims-dont-just-leave [https://perma.cc/3HL6-6XLY]. 
 77. See Tamara Mathias, Male Victims of Domestic Violence Struggle to Disclose Abuse, REUTERS 
(July 17, 2019, 1:54 PM), https://www.reuters.com/article/us-health-domestic-violence-men/male-
victims-of-domestic-violence-struggle-to-disclose-abuse-idUSKCN1UC2EF [https://perma.cc/QW94-
TKPE]. 
 78. See Robin L. Barton, When Men Are the Victims of Domestic Violence, THE CRIME REPORT 
(June 27, 2018), https://thecrimereport.org/2018/06/27/when-men-are-the-victims-of-domestic-violence 
[https://perma.cc/H6GS-P4N5]. 
 79. See id. 
 80. See Mathias, supra note 77. 
 81. See id. 
 82. See id. 
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Furthermore, societal barriers often prevent victims from leaving 
abusive relationships.83 For example, religious leaders or clergy counselors 
reinforce abuse by encouraging the couple to save their relationship for 
religious purposes.84 Victims of domestic violence often find comfort in faith 
and confide in religious leaders; however, the encouragement to save the 
marriage or advice to pray for strength to endure the relationship may result 
in the perpetuation of the violence.85 Additionally, victims will not feel 
supported or protected by law enforcement agencies to report the violence.86  
Police can discourage a victim from filing charges by downplaying the abuse, 
not believing the victim, or not being sympathetic to the circumstances.87  
Even if the abuser was arrested, there is little protection to ensure the victim’s 
safety once the abuser is released from custody.88 Although restraining orders 
can be issued, protections are not in place to keep the abuser from returning 
and continuing the abuse or escalating the violence.89  

Additional roadblocks arise for the victim when they are in a violent 
relationship with a police officer.90 Studies have found that at least 40% of 
police families experience domestic abuse and these families are two to four 
times more likely to experience domestic violence than other families.91 
Victims of police officers are more vulnerable due to the nature of the 
abuser’s job, fear of reporting to the police, and lack of response from the 
abuser’s colleagues.92 

In addition, immigration status can also make it more difficult for a 
domestic violence victim to escape.93 Victims that do not have legal 
citizenship are more likely to stay in an abusive relationships because of their 
fear of immigration laws, language barriers that make it difficult to report, 
and isolation as they are in a new country.94 Most victims do not believe the 
legal system offers any form of protection for immigrants.95 The abusers will 
often use their citizenship status as a way to control the victim through fear.96 

                                                                                                                 
 83. See Why Do Victims Stay?, supra note 74. 
 84. See Domestic Violence and Religion, OHIO DOMESTIC VIOLENCE NETWORK, http://www.odvn-
f5.300-m.net/resource/religion.html (last visited Oct. 22, 2019) [https://perma.cc/UC5H-BZ5J]. 
 85. See id. 
 86. See Why Do Victims Stay?, supra note 74. 
 87. See id. 
 88. See id. 
 89. See id. 
 90. See Officer-Involved Domestic Violence, STOPVAW, https://www.stopvaw.org/officer-
involved_domestic_violence (last visited Oct. 22, 2019) [https://perma.cc/W8ED-VCUM]. 
 91. See id. 
 92. See id. 
 93. See The Facts on Immigrant Women and Domestic Violence, FUTURES WITHOUT VIOLENCE, 
https://www.futureswithoutviolence.org/userfiles/file/Children_and_Families/Immigrant.pdf (last visited 
Nov. 7, 2019) [https://perma.cc/6D9L-862M]. 
 94. See id. 
 95. See id. 
 96. See id. 
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For example, an undocumented woman in Texas sought a protective order 
against her abusive husband and, following the court proceedings, the victim 
was arrested due to her immigrant status.97 Although a judge granted the 
protective order, two United States Immigration and Custom Enforcement 
officers were in the courtroom waiting to arrest and deport the victim.98 Legal 
aid groups sparked outrage after the victim’s arrest, alleging that it will only 
discourage immigrant domestic violence victims from ever coming 
forward.99 

Moreover, abusers can also use the court system as a way to deter 
victims from reporting or as a way to prolong the abuse.100 Abusers will use 
“abusive litigation” tactics as a way to keep victims engaged in the legal 
system and force the victim to regularly face the abuser in court.101 Abusive 
litigation can occur when the abuser contests protective orders, files frivolous 
lawsuits, or prolongs divorce and child custody proceedings so that they can 
stay in contact with the victim.102 For example, a stalking victim in New York 
sought a protective order against her abuser and, after he contested the order, 
both parties had to return to court seven times.103 During the hearings, the 
abuser would scream or cause a scene, which resulted in further delays in the 
court proceedings.104 Each time the victim and abuser would return to the 
courthouse, the abuser would stare at the victim or bang his head against the 
wall to get her attention.105 Abusers use the court system as an avenue to 
further their harassment and send a message to the victim that even the 
courthouse is not a safe place.106 

Victims often fear for their safety or the safety of others if they attempt 
to leave a violent relationship.107 On average, a victim will attempt to leave a 
violent relationship seven times before finally escaping.108 Studies have 
found that men who have killed their wives were threatened with separation, 

                                                                                                                 
 97. See Tom Dart, Undocumented Texas Woman Arrested While Seeking Domestic Violence Help, 
THE GUARDIAN (Feb. 16, 2017), https://www.theguardian.com/us-news/2017/feb/16/texas-
undocumented-woman-arrested-el-paso-domestic-violence [https://perma.cc/6K65-SHBC]. 
 98. See id. 
 99. See id. 
 100. See Jessica Klein, How Domestic Abusers Weaponize the Courts, THE ATLANTIC (July 18, 
2019), https://www.theatlantic.com/family/archive/2019/07/how-abusers-use-courts-against-their-
victims/593086 [https://perma.cc/B2VV-2A6P]. 
 101. See id. 
 102. See id. 
 103. See id. 
 104. See id. 
 105. See id. 
 106. See Lindsay Dodgson, The Manipulative Tactics Psychological Abusers Use in Court to Keep 
Control Over their Victims, INSIDER (July 29, 2018, 4:05 AM), https://www.insider.com/psychological-
abusers-use-the-courts-to-control-their-victims-2018-7 [perma.cc/4FQH-242D]. 
 107. See Why Do Victims Stay?, supra note 74. 
 108. Statistics, STAND! FOR FAMILIES FREE OF VIOLENCE, http://www.standffov.org/statistics (last 
visited Oct. 22, 2019) [perma.cc/S4TK-YAJ7] [hereinafter STAND!]. 
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which precipitated the events that led to the murder.109 In the United States 
alone, more than three women are murdered per day as a result of domestic 
violence.110 The most dangerous time for a victim is when they have actually 
escaped the relationship as “more than 70% of domestic violence murders 
happen after the victim has gotten out.”111 Leaving an abusive relationship 
could also put the victim’s close relatives in a dangerous position.112 A study 
on domestic violence found that 20% of homicide victims were not the abuse 
victims themselves, but close relatives like family members or friends.113 
Therefore, it is difficult for a victim to leave a violent relationship when there 
is psychological and financial control, societal barriers, and the fear of 
murder.114 

Furthermore, if a victim is not provided assistance from police officers 
or the legal system, the victim may resort to other forms of self-defense.115 
Although only 4% of men have been murdered by their female partner, 40–
80% of women who have been convicted of murder acted as a result of 
domestic abuse.116 The majority of women who have come into contact with 
the legal system have been victims of domestic violence.117 However, for a 
victim to claim that they acted out of self-defense, the action must be in 
response to an immediate threat.118 The threshold for self-defense can be 
difficult for a victim suffering from battered woman syndrome to meet 
because the psychological syndrome can prevent the victim from reacting 
immediately.119 The syndrome will cause the victim to perceive the danger 
of their partner to extend beyond one battering incident because the syndrome 
creates a prolonged fear.120 Thus, someone suffering from battered woman 
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syndrome may kill during a passive moment out of fear that they will be 
murdered during the next inevitable assault.121 As a result, women who kill 
their abusive partners can get longer prison sentences and little consideration 
to the abuse that provoked the murder.122 

III.  DISINHERITING IN TEXAS  

Texas is a community property state: all property that is acquired during 
marriage is presumed to be community property and upon the death of a 
spouse, the surviving spouse has a right to their half of the community 
property.123 Community property makes it difficult to disinherit a spouse 
because half of all earnings acquired during the marriage are legal property 
of the surviving spouse.124 However, there are various disqualification 
statutes, such as slayer statutes, duress, and undue influence statutes that 
disinherit an individual for harmful conduct.125 In addition, Texas has a 
statute that protects certain individuals from financial exploitation but does 
not guard those who are victims of domestic violence.126 

A.  Texas Is a Community Property State  

Under a community property system, it is difficult to disinherit a spouse 
because half of the property acquired or earned during the marriage belongs 
to them.127 The community property system regards both spouses as one 
union and both equally entitled to any profits or assets acquired during the 
marriage.128 This system protects the rights of both spouses and recognizes 
that both parties contribute during the marriage in various ways.129 Even if 
one spouse does not work and is a stay-at-home parent, the law considers the 
contributions of both spouses as financially equal.130 Unless both spouses 
agree to the disinheritance or if the couple were to sign a contract, one spouse 
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cannot disinherit the other.131 Disinheritance contracts can occur through 
prenuptial or postnuptial agreements and will waive a spouse’s right to their 
share of property as noted in the agreement.132 

Additionally, if a spouse were to die intestate—without a will—in a 
community property state, the surviving spouse is automatically entitled to 
their share of the deceased spouse’s estate.133 However, if the deceased 
spouse died without a will then the surviving spouse will take all of the 
community property.134 Texas Probate Code determines how the estate will 
be distributed if someone dies intestate.135 For example, if all of the children 
were born within the marriage or if there were no children, then all of the 
community property will be granted to the surviving spouse.136 Texas also 
grants separate property to the surviving spouse if the decedent died intestate 
and did not have children, surviving parents, or surviving siblings.137 Thus, 
in a community property state, the surviving spouse has an established right 
to receive from the deceased spouse.138 

Under a community property system, a spouse can distribute their half 
of the community property in a will to whomever they chose and the 
surviving spouse would be entitled to the remaining 50%.139 However, 55% 
of Americans do not have a will or estate plan in place due to the perception 
of cost, necessity, and unawareness to the potential consequences of dying 
intestate, such as higher costs and longer duration for asset distribution.140 In 
summation, in a community property state the surviving spouse can receive 
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all of the decedent’s property if the decedent did not have children, surviving 
parents, or surviving siblings.141 

B.  Texas Is a No-fault Probate State 

Texas is a “no-fault” probate state, meaning the court does not consider 
marital misconduct while determining estate distributions in probate.142 Fault 
is also not considered in divorce proceedings and a judge can grant a divorce 
without any regard to marital misconduct; therefore, a no-fault probate 
standard is in accordance with other legal provisions.143 Although Texas will 
prevent a murderer from inheriting from their victim, other conduct such as 
bigamy or adultery will not bar a spouse from inheritance.144 

C.  Disqualification Statutes in Texas  

Texas has a variety of statutes that would disqualify someone from 
inheriting from the decedent.145 Texas, along with the majority of states, has 
a slayer statute that prohibits a murderer from unjustly enriching from their 
victim.146 The statute says that “a murderer cannot retain a property interest 
in his/her victim’s estate. . .[and] allows courts to presume the murderer 
disclaims his/her property interest. . .”147 The slayer statute is limited to cases 
in which the victim died at the hands of the killer.148 In addition, Texas has 
an undue influence and duress statute that prohibits an individual from 
forcing the decedent from making estate distribution decisions based on 
threats.149 A spouse can also be disinherited if the marriage is void. 150 If a 
marriage is contested for the lack of mental capacity, the court has discretion 
to void the marriage—which will disqualify an individual from 
inheritance.151 Moreover, Texas provides additional protection for children 
by disinheriting a parent if the court finds that there was maltreatment to the 
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decedent child.152 Texas also has a statute to guard against financial 
exploitation, but the statute is limited to only certain individuals.153 

1.  Slayer Statutes Prohibit Inheritance 

Texas has a slayer statute that would prevent a killer from inheriting the 
life insurance from a victim if the killer was the direct cause of the victim’s 
death.154 The majority of states have implemented a variation of a slayer 
statute, but the criteria varies depending upon the jurisdiction.155 The slayer 
laws are vested in the common law rule that no one should benefit from their 
wrongdoing and the testator’s intent should be effectuated.156 The application 
of the statute is limited to murder that is committed intentionally and excludes 
accidental killing.157 The slayer statute typically arises when a child murders 
their parent or if a spouse kills their spouse.158 However, the Texas slayer 
statute applies only to life insurance proceeds and does not apply to an 
intestate heir or will beneficiary.159 Section 201.058(b) of the Texas Estates 
Code establishes that “if a beneficiary of a life insurance policy or contract is 
convicted and sentenced as a principal or accomplice in willfully bringing 
about the death of the insured, the proceeds of the insurance policy or contract 
shall be paid in the manner provided by the Insurance Code.”160 The 
underlying goal of the statute is to transfer property in accordance to the 
decedent’s intent and to prevent the killer from unjustly benefitting from their 
actions.161 This statute also acts as a deterrent as it discourages murder for the 
purpose of inheritance.162 The evidentiary standard required for the slayer 
statute in civil court is lower than what is required for a criminal 
conviction.163 In civil court, the slayer statute will apply if the wrongful 
killing is proved by a preponderance of the evidence.164 A criminal court can 
acquit an individual for murder for the prosecution’s failure to prove guilt 
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beyond a reasonable doubt; but a civil court can still disinherit the individual 
while the estate is being distributed.165 The court will impose a constructive 
trust, making the murderer a trustee for the individuals who are then entitled 
to the property.166 

2.  Duress and Undue Influence as a Bar to Inheritance  

A valid will requires that the testator have legal and testamentary 
capacity when executing the will.167 A testator meets legal capacity if the 
testator is at least eighteen years old, married, or a member of the armed 
forces.168 Testamentary capacity requires that the testator be of “sound mind” 
and understand the act of executing a will.169  An individual could contest a 
will if the testator was not of sound mind when the will was executed because 
of duress or undue influence.170 The statutes seek to prohibit an individual 
from pressuring the decedent to execute a will.171 If a relative suspects duress 
or undue influence, they can challenge the will by contesting it in probate 
court.172 Although similar, duress and undue influence require different forms 
of evidence.173 

Duress is a form of compulsion that deprives the testator of the freedom 
to make distributions in their will.174 This form of coercion makes the testator 
fear the consequences if they do not abide by their influencer’s requests.175 
Threats of physical violence, threats of economic force, or actual violence 
that coerces a testator may establish duress.176 Only a beneficiary of an 
interested party's will that was financially hindered by the wrongdoer’s 
actions can contest the will on duress grounds.177 
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Additionally, undue influence exploits a special relationship between 
the testator and the influencer that removes the testator’s freedom of 
thought.178 This form of compulsion is the exertion of influence that 
overcomes the testator’s free will and independence.179 The special 
relationship between the testator and the influencer creates the opportunity 
for the influencer to contribute in the will’s drafting.180 A special relationship 
exists if the wrongdoer is the fiduciary or is in a position of trust with the 
testator.181 An individual can contest a will for undue influence by showing 
someone exercised influence upon the decedent, which overpowered the 
testator’s mind at the time of the will execution, and the execution of the will 
would not have occurred but for the influence.182 All three elements must be 
met to establish undue influence.183 

3.  Voiding a Marriage Can Disqualify Inheritance 

Furthermore, a court can disinherit a spouse if the court determines the 
marriage void.184 Texas law allows a court to void a marriage if the court 
determines that one spouse entered the marriage without mental capacity.185 
Suppose a proceeding to void a marriage due to capacity is pending at the 
time of one spouse’s death; in that case, the court can declare the marriage 
void despite the death of the decedent.186 The court will determine if one 
spouse lacked the requisite mental capacity to consent to marriage and thus 
did not understand the marriage’s nature because of mental disease or 
defect.187 If a proceeding is not pending at the time of death, the court can 
hold a marriage as void: (1) if the decedent entered into the marriage three 
years prior to death; (2) if an interested party files to void a marriage on the 
basis of mental capacity within one year of the decedent’s death; (3) if the 
court rules that the decedent did lack mental capacity; and (4) if the court 
does not find that mental capacity was regained following the date of 
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marriage.188 If the marriage were declared void, then it acts as though the 
marriage never occurred.189 Therefore, the surviving person will not be 
considered the decedent’s surviving spouse for estate distribution purposes 
and cannot claim homestead rights.190 

4.  Parents Disinherited If Maltreatment to Children 

Texas has a statute that disinherits a parent if the court determines 
maltreatment to the deceased child existed.191 This statute expressly protects 
children after death and prohibits the parent gaining from the child’s death.192 
The probate court can disinherit a parent of a child under eighteen years old 
if there is clear and convincing evidence that the parent abandoned the child 
or failed to support the child three years prior to death.193 If the court requires 
a parent’s disinheritance, the court considers the parent to have predeceased 
the child.194 However, this statute only protects minors, as once the child 
reaches eighteen years old they are legally entitled to write a will.195 

5.  Texas Statute That Prohibits Financial Exploitation 

Additionally, Texas law protects the financial exploitation of children, 
elderly, or disabled individuals.196 The statute prohibits an individual from 
knowingly or recklessly exploiting the resources of a child, elderly 
individual, or disabled individual for their own gain or benefit.197 A child 
protected by this statute is a person fourteen years old or younger.198 The 
statutes defines an elderly person as a person sixty-five years old or older.199 
A disabled individual is a person who suffers from a mental disease or defect 
that is unable to protect themselves from harm.200 The offense can result in a 
third-degree felony, a 10 year prison sentence, and a fine up to $10,000.201 
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IV.  DISINHERITING IN OTHER STATES  

In contrast to Texas and its community property system, other states 
utilize an elective share statute that would also prevent a surviving spouse 
from being disinherited.202 Under an elective share system, a disinherited 
spouse can elect to take from the probate estate; however, the amount 
available to that spouse varies upon the state and jurisdiction.203 Additionally, 
other states are marital fault states and consider marital misconduct as a 
method to bar a surviving spouse’s inheritance rights.204 All states have a 
slayer statute that will disinherit for misconduct, but some states go further 
and consider bigamy, abandonment, and adultery in determining the 
surviving spouse’s inheritance rights.205 In contrast to Texas, various states 
have expanded their slayer statutes to protect more victims.206 Although these 
various statutes also explicitly protect certain individuals, they neglect to 
protect victims of spousal abuse.207 In addition, some state statutes require a 
criminal conviction to disinherit or disqualify an individual because of 
abuse.208 Many laws bar the inheritance of child or elder abusers but those 
laws do not extend their protection to spousal abuse victims.209 

A.  Elective Share States 

In contrast to Texas, other non-community property states utilize an 
elective share statute to administer an estate.210 Similar to a community 
property system, the elective share law prevents a spouse from being 
disinherited.211 As long as the couple is still legally married, a deceased 

                                                                                                                 
 202. See Julie Garber, Can You Disinherit Your Spouse?, THE BALANCE (July 12, 2019), 
https://www.thebalance.com/can-you-disinherit-your-spouse-3505158 [https://perma.cc/YM39-VR4E]. 
 203. See id. 
 204. See Allison Bridges, Marital Fault as a Basis for Terminating Inheritance Rights: Protecting 
the Institution of Marriage and Those Who Abide by Their Vows – Til’ Death Do Them Part, 45 REAL 

PROP. TR. AND EST. E. L. J. 559, 562 (2010). 
 205. See id. at 568–69.  
 206. See Piel, supra note 148.  
 207. See id.; Robin L. Preble, Family Violence and Family Property: A Proposal for Reform, 13 LAW 

& INEQUALITY: A J. OF THEORY & PRAC. 401, 429 (1995).  
 208. See Piel, supra note 148; Preble, supra note 207, at 429; Travis Hunt, Disincentivizing Elder 
Abuse Through Disinheritance: Revamping California Probate Code § 259 and Using It as a Model, 2014 
BYU L. REV. 445, 446 (2014). 
 209. See Spivack, supra note 3, at 250.  
 210. See Elizabeth L. Pack, Can My Spouse’s Estate Plan Cut Me Out? Understanding the Elective 
Selective Share, GREENSFELDER (July 20, 2017, 9:25 AM), https://www.greensfelder.com/pp/blogpost- 
344.pdf?68043 [https://perma.cc/6KUE-CH4D]. 
 211. See Elective Share, CORNELL L. SCHOOL, https://www.law.cornell.edu/wex/elective_share (last 
visited Nov. 5, 2019) [https://perma.cc/85LW-SWXV]. 



288   ESTATE PLANNING AND COMMUNITY PROPERTY LAW JOURNAL [Vol. 13:269 
 
spouse cannot completely disinherit the surviving spouse.212 Even if a spouse 
has been left out of a will or received less than what a surviving spouse would 
receive from the default probate laws, under an elective share system the 
surviving spouse can still elect to take a portion of the estate.213 Typically, 
the disinherited spouse can take between one-third to one-half of the estate 
depending on the state.214 Some states will adjust the elective share based on 
the duration of the marriage and how many children were born within the 
marriage.215 

In addition, the type of elective share system will vary depending on the 
state and jurisdiction.216 For example, ten states in the United Sates have 
implemented the Uniform Probate Code’s (UPC) definition of augmented 
estate.217 Under the UPC, the surviving spouse can “take a portion of the 
deceased spouse’s probate estate” and the non-probate assets; in contrast, 
nine other elective share states only adopted a portion of the UPC definition 
of augmented estate.218 In those states, the disinherited spouse can take from 
the probate estate and only a portion of the non-probate assets.219 

In accordance with a community property system, a premarital 
agreement signed by both parties is the only way to completely disinherit a 
spouse in an elective share system.220 Before getting legally married, both 
parties can sign the agreement that would disinherit one another and prevent 
the elective share from applying.221 However, the couple can also sign a 
postnuptial contract after they are legally married that would disinherit a 
surviving spouse and prevent the elective share from applying.222 Therefore, 
in an elective share state a premarital or postnuptial contract is necessary to 
disinherit a spouse; otherwise, the surviving spouse would be entitled to a 
forced share.223 
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B.  Marital Fault States 

Under common law, no degree of marital misconduct was considered in 
determining the surviving spouse’s right to the decedent’s estate; therefore, 
the surviving spouse was protected against disinheritance.224 However, states 
have enacted various statutes that bypass the common law protection and will 
bar a surviving spouse from inheritance if marital misconduct is proven.225 
Nevertheless, every state has a slayer statute that would enjoin a killer from 
inheriting from a decedent’s estate, but some states also consider emotional 
misconduct such as bigamy, abandonment, or adultery.226 Because forfeiture 
of inheritance is based on state law, each state has differing statutes and if a 
statute does not directly address certain conduct, then the surviving spouse 
can still inherit.227 

1.  Slayer Statutes  

All states have a slayer statute that would prohibit an individual from 
inheriting from a person if they were the direct cause of the individual’s 
death.228 The criteria for the statutes can vary depending on the state or 
jurisdiction, but the statutes are established on the same principle that killers 
should not unjustly benefit from their victims.229 Although, some states have 
expanded their statutes to disinherit those that abuse, neglect, or abandon the 
decedent.230 States such as Washington and Arizona only require evidence of 
financial exploitation, but others like California and Michigan require both 
physical and financial exploitation.231 Other states have various 
requirements, like a criminal conviction, for the slayer statute to invoke and 
legally disinherit the abuser.232 

a.  Expansion of Slayer Statute Protects More Victims 

States have expanded their slayer statutes to include other forms of 
abuse as a basis for disinheritance.233 However, some of the statutes explicitly 
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state what individuals would be protected by the statute.234 For example, the 
Washington legislature amended its slayer statute to protect against financial 
exploitation of vulnerable adults.235 The statute would disinherit an abuser 
found exploiting elderly individuals.236 This statute does not require a 
criminal conviction to trigger the statute, but clear and convincing evidence 
that the conduct constituted financial exploitation is sufficient to disinherit 
an abuser.237 The evidence must establish that the decedent was a vulnerable 
adult at the time of the exploitation, and the abuser’s action was willful to 
cause injury.238 The statute would treat the abuser as predeceasing the victim 
and the estate would pass through other forms of distribution.239 However, 
this statute limits whom is covered by expressly indicating that only 
vulnerable adults are protected.240 The statute defines vulnerable adults as 
anyone sixty-years-old or older, with the physical or mental inability to care 
for oneself, with a developmental disability, or if they were found 
incapacitated.241 The underlying purpose of this statute is to ensure that an 
abuser will not profit or gain from their wrongful actions.242 However, the 
expansion of the statute does not extend far enough to protect domestic abuse 
victims if they do not qualify as a vulnerable adult.243 

Other states like California have expanded their slayer statute to 
encompass other forms of abuse.244 The California statute disinherits 
someone for “physical abuse, neglect, or financial abuse of the decedent.”245 
The revision of the statute casts a broader net to other forms of abuse that the 
decedent can endure.246 Similarly to Washington, California also does not 
require a criminal conviction for the statute to activate.247 Disinheritance can 
be triggered in California if the abuser is convicted under the state’s penal 
code or if the abuse is proven by clear and convincing evidence in civil 
court.248 However, California’s statute also limits who is protected by the 
statute by indicating that the victim is “an elder or dependent adult.”249 
Through methods such as this, states have expanded their slayer statutes to 
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provide additional protection to various forms of abuse but do not protect 
other victims that are not elderly or considered as a vulnerable adult.250 

b.  States That Require a Criminal Conviction for Slayer Statute  

Other states have also expanded their slayer statutes to provide greater 
protection for other forms of abuse while simultaneously requiring a criminal 
conviction for the statute to be invoked.251 In Arizona, Michigan, and Oregon, 
the criminal conviction must be related to the abuse of the decedent before 
the statute could apply.252 For example, Arizona expanded its slayer statute 
to disqualify someone for financially exploiting a vulnerable adult.253 The 
statute does not include other forms of abuse such as psychological, sexual, 
or emotional abuse as grounds for the statute to apply.254 Further, the Arizona 
statute requires the abuser to be in a position of trust and confidence for the 
statute to apply to those individuals.255 Under Arizona law, someone in a 
position of trust is anyone that has assumed the duty of care of the vulnerable 
adult, if there is a fiduciary duty, or a confidential relationship.256 Therefore, 
Arizona’s slayer statute has been expanded to protect victims of other forms 
of abuse, like financial exploitation, but does not extend far enough to protect 
domestic violence victims that do not qualify as a vulnerable adult.257 

Similarly, Michigan requires a criminal conviction and has also 
expanded their slayer statute to include abuse, neglect, and exploitation.258 
The statute requires a conviction of criminal accountability for the abuse to 
establish that the convicted individual was the decedent’s killer.259 The 
Michigan statute is invoked if the killing of the decedent is intentional.260 
However, Michigan has an alternative civil determination that could 
disinherit the abuser.261 If there is not a criminal conviction, the civil court 
can be petitioned to determine whether the abuser feloniously and 
intentionally killed the decedent.262 As a result, Michigan provides a criminal 
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and a civil route to disinherit an abuser if it is proved by a preponderance of 
evidence that the abuser intentionally killed the testator for their benefit.263 

Additionally, the Oregon slayer statute identifies various requirements 
for the statute to apply.264 For example, the statute has an additional 
requirement of a criminal conviction for abuse within five years of the 
victim’s death for the slayer statute to invoke.265 The slayer statute itself does 
not identify the victims that are protected, but it does identify the two criminal 
statutes that the abuser must be found guilty of before the slayer statute 
invokes.266 However, the two criminal statutes expressly indicate that a claim 
can be brought under both if there is financial or physical abuse of a 
vulnerable person.267 Therefore, the slayer statute only applies to vulnerable 
adults, such as an elderly person, a person with a disability, or someone that 
is incapacitated.268 In addition, the underlying theory of the time requirement 
is that the victim had five years to make modifications to their will before 
their death.269 If the victim does not change their will or make modifications, 
there is a presumption that the deceased has forgiven the abuser.270 

2.  Bigamy 

The Uniform Probate Code and various states such as Alaska, Colorado, 
and Utah have adopted statutes that would disinherit someone that committed 
bigamy.271 An application for a marriage license requires that all previous 
marriages are legally dissolved or annulled; therefore, an individual commits 
bigamy if they married someone while still legally married to another 
person.272 States that have enacted bigamy disinheritance statutes would 
preclude inheritance if the surviving spouse remarried after an invalid divorce 
or without legally divorcing the decedent.273 However, states such as 
Maryland and North Carolina require the surviving spouse to have actual 
knowledge of the bigamous conduct for the statute to apply.274 
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During a probate proceeding, bigamy can arise in two ways: (1) the 
surviving spouse and decedent are not legally married because one of them 
remarried without being divorced from a prior marriage, or (2) the surviving 
spouse and decedent had a legal marriage, but the surviving spouse remarried 
prior to the decedent’s death.275 Disqualification for bigamy is a way to 
condemn fault, but in accordance to the Uniform Probate Code, inheritance 
can still be denied even if the surviving spouse acted in good faith and relied 
upon an invalid divorce decree.276 

In contrast to the Uniform Probate Code, Maryland and North Carolina 
will disinherit a spouse that knowingly commits bigamy.277 For example, the 
Maryland code states that “[n]o person who has been convicted of bigamy 
while married to the decedent” is considered a surviving spouse.278 Because 
Maryland considers bigamy as a “crime against marriage,” a conviction for 
bigamy will result in a felony and the marriage declared legally void.279 
Similarly in North Carolina, a marriage is declared void if “a spouse. . . . 
knowingly contracts a bigamous marriage.”280 Once the marriage is declared 
void, the surviving spouses loses all rights to the decedent’s estate.281 

3.  Abandonment 

Certain states will bar inheritance if a spouse has abandoned the 
decedent or if the surviving spouse refused to financially assist the decedent 
in their daily needs.282 There are at least fifteen states that will disinherit a 
spouse for abandonment either through state law or case precedent.283 For 
example, the New York Supreme Court held that if a spouse has abandoned 
the deceased spouse, then the surviving spouse may be disinherited if they 
left the marital estate indefinitely without explanation or the deceased 
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spouse’s agreement.284 For a spouse to be disinherited, various conditions 
must be met, such as the abandonment continued until the decedent died and 
the abandonment was unwarranted.285 But if the surviving spouse resumed 
their duties and returned home before the decedent spouse’s death, most 
states do not consider prior abandonment as a bar to inheritance.286 This legal 
concept is only invoked if the deceased spouse died intestate and there was 
not a legal divorce.287 

Additionally, states will consider abandonment as marital misconduct 
for inheritance purposes even though it is a “no-fault divorce” state.288 For 
example, North Carolina does not consider marital misconduct in divorce 
proceedings and there is not an “at fault” finding in a divorce; however, 
abandonment is considered for alimony determinations.289 In contrast to 
North Carolina’s divorce proceedings, abandonment is considered for 
inheritance rights.290 But if the surviving spouse were to have a legally 
recognized excuse for their departure such as drug abuse, violence, or 
adultery then the conduct is not declared abandonment.291 The justification 
for the spouse’s departure is analyzed on a case by case basis and determined 
based on the particular circumstances of each couple.292 

Further, proving abandonment to disinherit a surviving spouse is not an 
easy hurdle.293  The burden to prove spousal abandonment is on the party 
objecting the elective share, but courts often weigh in favor of the surviving 
spouse.294 Evidence must be presented to establish the surviving spouse’s 
permanent departure from the marital home, but merely proving that the 
couple lived separately is not enough to establish abandonment.295 The 
Uniform Probate Code explains in the comment section that the underlying 
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rationale for the disinheritance of an abandoning spouse is estoppel against 
the surviving spouse.296 

4.  Adultery 

The earliest form of marital misconduct as a bar to inheritance arose 
from the Statute of Westminster II, enacted in 1285, which barred a woman 
from claiming her right to dower if she abandoned the marital relationship 
and lived in an adulterous relationship with someone else.297 This common 
law statutory disqualification statute was adopted by various jurisdictions 
around the United States but has diminished over time.298 Although a few 
states still disinherit a spouse that commits adultery, the bar to inheritance is 
not absolute.299 For example, Kentucky bars inheritance to a cheating spouse 
as “the offending party forfeits all right and interest in and to the property 
and estate. . . .”300 However, the Kentucky statute will still permit inheritance 
if the couple reconciled and lived together prior to the decedent’s death.301 
The Kentucky Supreme Court has also interpreted the statute to require more 
than one instance of adultery to disinherit a surviving spouse.302 

In addition, other states such as Ohio and North Carolina also consider 
adultery as a bar to inheritance but will permit the spouse from taking under 
the estate if the decedent condoned the misconduct.303 North Carolina courts 
will disinherit a surviving spouse on the finding that the “spouse engage[d] 
in repeated acts of adultery within a reasonable period of time preceding the 
death of his or her spouse.”304 However, the North Carolina adultery 
disqualification statute is limited, as mere kissing or spending time with 
another person is not enough to establish that the spouse was “living in 
adultery.”305 
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V.  IMPLEMENTATION OF A SPOUSAL ABUSE DISQUALIFICATION STATUTE 

Due to the gap within Texas’s probate legislation, domestic abusers are 
still capable of benefiting from their victim as long as the victim is not a child 
or an elderly individual.306 Because domestic violence and financial 
exploitation is prevalent around the country and in Texas, it is imperative that 
legislation is passed to provide further protection for those suffering.307 Other 
states consider marital misconduct in probate distribution; therefore, Texas 
can immolate methods from other states to disinherit individuals that are 
found to physically, emotionally, or financially abuse their spouses.308 

A.  The Present Necessity of a Disqualification Statute for Abusers 

Victims stay in abusive marriages out of fear, psychological control, 
pressure of societal customs, or financial restrain due to economic 
exploitation; therefore, a statute should be in place that would disinherit an 
abusive spouse to prevent their unjust enrichment.309 Texas has numerous 
cases of domestic violence as 75% of young individuals aged sixteen to 
twenty-four years old have either experienced domestic abuse or personally 
know a victim.310 

1.  Psychological Control Traps Victims in Abusive Relationships 

Many victims are unable to leave abusive relationships due to fear of 
punishment, death, or harm to the victim’s family or friends.311 After 
long-term abuse, the victim can be psychologically conditioned to perceive 
the abuse as a temporary and a well-deserved punishment.312 The abuser will 
isolate the battered spouse to prevent the abused from accessing support or 
resources.313 Isolation can occur by turning the victim’s family and friends 
against them or threatening the victim’s loved ones to scare the victim into 
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compliance.314 Leaving an abusive relationship can be the most dangerous 
time for a victim and their family or friends.315 Because abusers go to 
extremes to prevent their victims from leaving the relationship, victims could 
be fearful of the repercussions they or their loved ones might endure if they 
decided to leave; because of this, victims will often choose to stay in an 
abusive marriage.316 

Abuse within a relationship can cause various health and mental health 
problems for a victim, such as heart and stomach problems, memory loss, 
post-traumatic stress disorder, anxiety, and depression.317 Another effect of 
longer-term domestic violence is the development of battered woman 
syndrome.318 After ongoing abuse, victims start to believe they deserve the 
violence and it will never end.319 The victim will become so depressed and 
defeated that they believe they are incapable of leaving or surviving without 
the abuser.320 The psychological syndrome causes some victims to avoid 
reporting the abuse to the police or family and friends.321 Because the victim 
is conditioned to believe that the abuser is all-knowing and powerful, the 
battered spouse can be too depressed or traumatized to find the strength to 
leave.322 

Victims find little recourse or support from law enforcement agencies, 
leaving the victim vulnerable to further abuse or retaliation.323 Because 
reporting domestic violence is a risk the victim takes, a victim confronted 
with disbelief or indifference by law enforcement agencies may deter the 
victim from telling their story.324 Even if the abuser were arrested, there is 
little protection to ensure the victim’s safety once the abuser is released from 
custody.325 Additionally, victims are guilted into staying in a violent 
relationship; and because they do not feel protected by law enforcement 
agencies, battered spouses will sustain the abuse and stay in the 
relationship.326 

Further, even if the victim found the strength to leave the relationship, 
the abuser can maintain power or control by taking advantage of the legal 
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system.327 Abusers will use “abusive litigation” tactics as a way to keep 
victims engaged in the legal system and force victims to regularly face the 
abuser in court.328 Utilizing this method of abuse, the abuser sends a message 
to the victim that even the courthouse is not a safe place.329 Victims are 
deterred from leaving the relationship or from finding legal recourse; 
therefore, victims will stay in the abusive relationship.330 

2.  Societal Customs Pressure Victims to Stay in the Relationship 

Societal barriers are in place that could make the victim feel shameful 
for leaving or giving up on the relationship.331 Domestic violence victims can 
feel obligated to remain in abusive marriages due to cultural or religious 
customs.332 For example, due to stereotypes of domestic violence, male 
victims are less likely to report the abuse because being abused by a female 
could be perceived as “less manly.”333 As a result, male victims can feel 
embarrassed about the abuse, and typically do not seek help until it becomes 
a crisis.334 Due to the lack of information regarding available services, male 
victims can be too depressed or traumatized to leave the relationship.335 

Additionally, victims often find comfort in faith and confide in religious 
leaders.336 However, the encouragement to work harder to save the marriage 
or advice to pray for strength to endure the relationship will result in the 
perpetuation of the violence.337 In addition to reinforcement from religious 
leaders, abusers can manipulate the victim’s religious belief to gain greater 
control over the victim.338 The abuser will utilize religious texts or values to 
assert male privilege as a justification for the violence.339 If the abuser also 
holds a religious leadership position or is respected within a religious 
community, the victim can feel pressure to remain silent and stay in the 
relationship.340 
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Societal customs can pressure LBGTQ+ victims to remain silent about 
the abuse and stay in the violent relationship.341 The domestic abuse 
awareness movement largely focuses on heterosexual relationships, but 
LGBTQ+ members are victims of intimate partner violence at equal or higher 
rates than others.342 Victims can feel hesitant about reporting the violence to 
police or hospitals as discrimination surrounding their identities can cause a 
negative reaction.343 Members of the LGBTQ+ community may be denied 
assistance or not taken seriously as other victims as a result of homophobia 
or transphobia.344 As society slowly changes its perception about same sex 
relationships, LGBTQ+ victims may fear that the disclosure of the abuse 
could make the entire community look bad and further the negative 
stereotypes of same sex relationships.345 Prior experiences of abuse or 
bullying due to sexual orientation can also make LGBTQ+ victims less likely 
to divulge the abuse or leave the relationship.346 

3.  Financial Abuse Prevents a Victim from Leaving the Violence 

Additionally, leaving an abusive relationship can also be challenging 
when the abuser has complete control over finances.347 In Texas, 33% of 
victims that call the domestic violence hotline reported some form of 
economic abuse.348 This form of abuse will isolate the victim and create a 
financial dependency on their abuser, making it more difficult for the victim 
to ever leave.349 Half of all women that endured abuse either resigned or were 
pressured to leave their profession within the first year following the 
assault.350 After beating the victim down psychologically, physically, or 
financially, the victim will feel hopeless and will resolve themselves to 
dealing with the abuse.351 Because victims remain in abusive marriages due 
to the inability to financially provide for themselves or their children, a 
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statute should be in place to prevent the abuser from exploiting the victim 
after death.352 

4.  The Difficulties of Disinheriting a Spouse in a Community Property 
State 

In a community property system, it is difficult to disinherit a spouse 
because the underlying purpose of the system is to protect the rights of each 
spouse.353 The community property system regards both spouses as one 
union, and each spouse is equally entitled to any profit or assets acquired 
during the marriage.354 Texas is a community property state, meaning the 
only way to disinherit a spouse in Texas is by a mutual agreement, either 
through a premarital agreement or postnuptial agreement.355 If the decedent 
spouse died intestate, then the surviving spouse has a right to claim all of the 
community property.356 If the decedent spouse left a will, then he or she can 
distribute their 50% share to whomever they choose, but the surviving spouse 
is still entitled to their 50% share.357 Drafting a will would allow the decedent 
to distribute their share freely, however, less than half of Americans actually 
have an estate plan or a will in place.358 The majority of Americans will die 
intestate and in Texas, and thus the deceased spouse’s property will pass to 
the abuser.359 

B.  The Current Texas Probate Law Does Not Protect Domestic Violence 
Victims 

The Texas probate law and disqualification statutes are limited in 
application and do not extend far enough to protect battered spouses.360 Texas 
is a no-fault probate state, meaning abusers are still eligible to receive the 
deceased spouse’s assets.361 Based on common law principles, no degree of 
marital misconduct is considered in determining the surviving spouse’s right 
to the decedent’s estate; therefore, the surviving spouse is protected against 
disinheritance.362 However, the historic rationale for providing absolute 
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protection from spousal disinheritance is not applicable to modern society.363 
A spouse can be disqualified from receiving from the estate if the surviving 
spouse caused the deceased spouse’s death.364 The disqualification statutes 
that prohibit inheritance are restricted in circumstance and application.365 

1.  The Limitations of the Slayer Statute 

Texas, along with the majority of states, have a slayer statute that 
prohibits a murderer from unjustly enriching from their victim.366 The 
application of the statute is limited to murder that is committed intentionally 
and excludes accidental killing.367 This statute also acts as a deterrent as it 
discourages murder for the purpose of inheritance.368 The Texas slayer statute 
applies only to life insurance proceeds by preventing the beneficiary from 
murdering the insured.369 However, this statute is immaterial to spousal abuse 
and does not provide recourse for battered spouses that endure the 
marriage.370 

2.  Duress and Undue Influence 

To execute a valid will, the testator must have legal capacity and 
testamentary capacity at the time of the will execution.371 Testamentary 
capacity can be challenged on duress and undue influence grounds because 
the testator must be of sound mind to create a valid will.372 Duress is a form 
of compulsion that deprives the testator of the freedom to make distributions 
in their will.373 This form of coercion makes the testator fear the 
consequences of not abiding by their influencer’s requests.374 However, 
proving duress can be challenging because the victim may have drafted the 
will with the intention to provide for the abuser.375 After a duration of abuse, 
the victim can perceive themselves—rather than the abuser—as the problem, 
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leading the battered spouse to draft the will with the purpose of providing for 
the abuser in hopes of receiving positive feedback.376 

Additionally, undue influence is the exploitation of a special 
relationship between the testator and the influencer that removes the 
testator’s freedom of thought.377 This form of compulsion is the exertion of 
influence that overcomes the testator’s freewill and independence.378 
Similarly to duress, proving undue influence can be difficult, as mere 
influence over the testator is not improper behavior that would disinherit a 
beneficiary.379 A person can demand or beg the testator to draft a will in their 
favor, but the contester can prevail if they establish that the requests were so 
excessive that it compromised the testator’s freewill.380 However, 
establishing that the testator’s freewill was overborne can be challenging as 
many victims develop psychological disorders that compromise their 
volition.381 An effect of a long-term abusive relationship is the development 
of battered woman syndrome.382 This syndrome is a subcategory of post-
traumatic stress disorder and is a psychological condition that develops 
feelings of helplessness, preventing victims from speaking out.383 After 
ongoing abuse, victims start to believe that they deserve the violence and it 
will never end.384 The victim will become so depressed and defeated that they 
believe they are incapable of leaving or surviving without the abuser.385 
Therefore, establishing that the victim’s freedom of thought was 
compromised can be challenging as the psychological disorder can cause the 
victim to perceive the abuser in a different light.386 

To contest a will on duress or undue influence grounds, the contester 
must be either someone who would have received from the will or an 
interested party that was financially hindered by the wrongdoer’s action.387 
Another problem can arise when trying to find an interested party who is 
brave enough to contest the will against the abuser.388 A form of domestic 
violence includes isolating the victim from friends or family; therefore, 
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finding an interested party could be difficult if the victim had ended other 
relationships.389 In addition, the application of the duress and undue influence 
disqualification statutes are limited to those that draft a will, leaving many of 
victims protected as a majority of Americans do not execute a will.390 

3.  Voiding a Marriage 

In addition, Texas has a statute that would void a marriage and disinherit 
a surviving spouse if the court determines that one spouse entered the 
marriage without mental capacity because of a mental disease or defect.391 
To enter a marriage with the requisite mental capacity requires that both 
individuals are of sound mind and understand the nature of marriage and its 
responsibilities.392 However, not all forms of mental illness will render 
someone incapable of legally getting married.393 The court can hold a 
marriage as void: (1) if the decedent entered into the marriage three years 
prior to death; (2) if an interested party files to void a marriage on the basis 
of mental capacity within one year of the decedent’s death; (3) if the court 
rules that the decedent did lack mental capacity; and (4) if the court does not 
find that mental capacity was regained following the date of marriage.394 If 
the marriage were declared void, it acts as though the marriage never 
occurred and the surviving spouse will not be considered during estate 
distribution.395 Although this statute protects some victims from entering into 
a marriage, other victims that had the requisite capacity to get married do not 
receive the same safeguard.396 Because domestic violence escalates over 
time, the victim could enter the marriage the requisite capacity prior to 
developing battered woman syndrome, leaving the victim without 
recourse.397 
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4.  Expansion of Existing Disqualification Statutes 

Other forms of violence, such as child abuse or financial exploitation of 
children, elderly, or disabled persons are safeguarded against by Texas 
statutes and will result in disinheritance.398 A parent can be disinherited if the 
court determines maltreatment to the deceased child.399 This statute expressly 
protects children after their death and prohibits the parent from becoming 
unjustly enriched by the child’s death.400 The statute is limited to a parental 
relationship to a child that is under the age of eighteen.401 Additionally, Texas 
prohibits an individual from knowingly or recklessly exploiting the resources 
of a child, elderly individual, or disabled individual for the use of their own 
personal gain or benefit.402 Although these statutes prohibit certain forms of 
abuse, those that qualify under the statutes are limited and are not applicable 
to every victim.403 However, these statutes illustrate the public discourse for 
physical abuse and financial exploitation of vulnerable individuals.404 The 
statute should expand the classification of individuals that are protected by 
these disqualification statutes to ensure that all victims can at least receive 
recourse at death.405 

C.  Marital Fault Consideration 

Under common law, no degree of marital misconduct was considered in 
determining the surviving spouse’s right to the decedent’s estate; therefore, 
the surviving spouse was protected against disinheritance.406 However, the 
historic rationale for providing absolute protection from spousal 
disinheritance is not applicable to modern society.407 Early laws that 
prohibited a spouse from being disinherited were based on the perspective 
that women were incapable of financially supporting themselves without 
assistance from her spouse and thus, needed additional safeguards.408 As a 
result, in modern marriages and in modern society, women have entered the 
workforce in increased numbers and the historic rationale is no longer 
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applicable.409 States have enacted various statutes that bypass the common 
law protection and will bar a surviving spouse from inheritance if marital 
misconduct is proven.410 Forfeiture of inheritance is vested in state statutes, 
so if a statute does not specifically identify conduct that can result in 
disqualification, the surviving spouse can still take from the estate.411 In 
addition to the expansion of slayer statutes, some states will disinherit a 
spouse for bigamy, abandonment, and adultery.412 Because other states utilize 
marital misconduct to disinherit a spouse and prevent unjust enrichment, it is 
imperative that Texas invoke a statute that addresses the ultimate marital 
misconduct: spousal violence.413 

1.  Slayer Statute 

The slayer statute prevents murderers from inheriting and unjustly 
enriching from the victim’s death.414 Unlike the Texas slayer statute that 
disinherits the murderer from life insurance proceeds, California has 
expanded its slayer statute to include other forms of abuse.415 The California 
statute disinherits someone for “physical abuse, neglect, or financial abuse of 
the decedent.”416 The revision of the statute casts a broader net to other forms 
of abuse that the decedent can endure.417 Disinheritance can be triggered in 
California if the abuser is convicted under the state’s penal code or if the 
abuse is proven by clear and convincing evidence in civil court.418 In 
accordance to California, the Texas legislature should consider other forms 
of abuse like physical abuse, sexual abuse, and financial exploitation to 
penalize abusers similarly to murderers.419 

In addition, the Texas Slayer Statute does not require a criminal 
conviction to disinherit the murderer.420 If a civil court finds by a 
preponderance of the evidence that the accused has caused the decedent’s 
death, the murderer will then forfeit their inheritance rights.421 Because the 
slayer statute does not require a criminal conviction and a finding of beyond 
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a reasonable doubt, a spousal abuse disqualification statute should be 
modeled similarly.422 The slayer statute has been accepted across the nation 
to prevent the unjust enrichment of murderers; therefore, disinheriting an 
abusive spouse is in accordance with the nation’s antipathy toward abusers.423 
In accordance to the slayer statute, a spousal disinheritance statute should be 
implemented in a civil court with the same preponderance of the evidence 
standard to ensure abusers do not unjustly enrich from trapping a victim in a 
marriage until death.424 

2.  Bigamy, Abandonment, and Adultery Considerations 

In addition, states also consider other forms of marital misconduct, such 
as bigamy, as grounds for disinheritance.425 States that have enacted bigamy 
disinheritance statutes would preclude inheritance if the surviving spouse 
remarried after an invalid divorce or without legally divorcing the 
decedent.426 Once the marriage is declared legally void, the surviving spouse 
does not have standing to take from the estate.427 Since bigamy is a crime 
against marriage, then the acts of physical abuse, sexual abuse, and financial 
exploitation should also be declared as a crime against marriage.428 Domestic 
violence is a common occurrence within marriages, as every minute twenty 
people will experience violence within their close relationships.429 Because 
domestic violence is a worldwide epidemic, abuse should be held to the same 
regard as bigamy.430 

Although Texas is a no-fault state, history of domestic violence should 
be considered in estate distribution.431 The consideration of fault for purposes 
of probate in a no-fault state is not abnormal, as other no-fault states around 
the country consider fault for estate distribution.432 For example, North 
Carolina is a no-fault state, meaning the court does not consider marital 
misconduct in divorce proceedings.433 In contrast to North Carolina’s divorce 
proceedings, abandonment is considered during estate distribution with 
willful abandonment resulting in a loss of inheritance rights.434 Although 
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North Carolina is a no-fault state, marital misconduct is still considered 
during probate; therefore, a no-fault state considering abuse during estate 
distribution would not be uncommon to established practices in other 
states.435 

Additionally, marital misconduct considered during estate distribution 
is not a new occurrence.436 The earliest form of marital misconduct as a bar 
to inheritance arose from the Statute of Westminster II, enacted in 1285, 
which barred a woman from claiming her right to dower if she abandoned the 
marital relationship and lived in an adulterous relationship with someone 
else.437 Common law moved away from considering marital misconduct in 
estate distribution to ensure that the surviving spouse was protected from 
disinheritance.438 Over time, states have enacted various statutes that bypass 
the common law protection and will bar a surviving spouse from inheritance 
if marital misconduct is proven.439 

D.  Model for the Spousal Abuse Disqualification Statute 

The current Texas probate law does not protect battered spouses nor 
deter abusive spouses.440 Although the slayer statute acts as a deterrent to 
prevent beneficiaries from murdering the decedent for purposes of 
inheritance, the slayer statute is insufficient to deter spousal abuse.441 The 
Texas slayer statute does not require a final criminal conviction to disinherit 
the murderer.442 Instead, the person seeking the disinheritance has to prove 
by “a preponderance of the evidence that the beneficiary willfully brought 
about the death” by circumstantial evidence.443 A new spousal abuse 
disqualification statute can be modeled after the existing evidentiary standard 
of the slayer statute.444 The spousal abuse disqualification statute should be 
modeled similarly to the slayer statute and should not require a criminal 
conviction for abuse, as many victims during life do not report the 
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violence.445 However, if the contester can use circumstantial evidence to 
prove by a preponderance of the evidence that abuse occurred, then, similarly 
to the slayer statute, the court should impose a constructive trust for the 
abuser to hold as a constructive trustee for the individuals that are rightfully 
entitled to the property.446 Utilizing a preponderance of the evidence standard 
will result in fairness and justice to the accused abuser.447 

VI.  CONCLUSION 

The Texas Legislature should enact a spousal abuse disinheritance 
statute because the current probate law does not protect battered spouses nor 
deter abusive behavior.448 Domestic violence is indiscriminate and can occur 
regardless of socioeconomic status, race, sexuality, or gender.449 The limited 
grounds for disinheritance in Texas are inadequate because they do not 
account for other forms of spousal misconduct that the state discourages in 
other areas of the law.450 

The disqualification statute for spousal abuse is necessary due to the 
prevalence of domestic violence and the high likelihood that victims will stay 
in the marriage.451 Victims stay in battered marriages due to fear, financial 
inability, shame, or psychological control that the abuser has over the 
victim.452 Under the current Texas probate laws, battered spouses have very 
little recourse in the justice system.453 In accordance to the underlying policy 
theory of the slayer statute, an abusive spouse should not unjustly enrich from 
trapping a victim in a marriage until death.454 As a killer can be disinherited 
in civil court by a preponderance of the evidence, an abusive spouse’s share 
to the decedent’s estate should also be eligible to be challenged in civil 
court.455 If the decedent’s family can establish by a preponderance of the 
evidence that financial, physical, or psychological abuse has taken place, the 
abuser should be disinherited.456 

Statutes are currently in place that will disinherit a parent for 
maltreatment to children and anyone that financially exploits children, the 
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elderly, or vulnerable individuals.457 However, if a victim is not within the 
requisite age range for the statute to apply, the victim is left without a 
remedy.458 The current probate laws illustrate public discourse for 
maltreatment, abuse, and financial exploitation, and as such, the Texas 
legislature should implement a spousal abuse disqualification statute because 
all victims deserve protection.459 
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