
WESTERN ASSIMILATIONIST: CHARLES H. BURKE AND THE BURKE ACT 

by 

SEAN J. FLYNN, B.A. 

A THESIS 

IN 

HISTORY 

Submitted to the Graduate Faculty 
of Texas Tech University in 

Partial Fulfillment of 
the Requirements for 

the Degree of 

MASTER OF ARTS 

Approved 

Accepted 

May, 1988 



ml 

ACKNOWLEDGMENTS 

I am indebted to Professor Paul H. Carlson, who 

after bearing patiently with my uncertainties over a 

worthy thesis topic, suggested that I examine the career 

of Charles Burke. Professor Carlson's insightful editing 

and confidence in my abilities made writing this thesis a 

much easier task. 

I was fortunate to have Professor George Q. Flynn 

on my committee. Besides providing invaluable stylistic 

and organizational criticisms, he stimulated me to examine 

further the subject of Anglo-American ethnocentrism and 

Indian policy. 

A special thanks to Joan Weldon, who prepared this 

final version. Her typing skills and knowledge of univer

sity thesis requirements saved me much time and frustration. 

My most avid supporter has always been my mother, 

Frances Flynn. She believes in her children's pursuits and 

is always there to bolster confidence when it is lacking. 

The greatest debt of gratitude I owe to my wife 

and son. Deborah's warmth and understanding and Sean's 

"Daddy let's play" attitude were constant reminders that, 

in the larger scheme of things, a master's thesis is 

relatively unimportant. 

ii 



TABLE OF CONTENTS 

ACKNOWLEDGMENTS ii 

CHAPTER 

I. INTRODUCTION 1 

II. ASSIMILATION IN THE PROGRESSIVE ERA 7 

III. BURKE AND THE OPENING OF THE ROSEBUD 

RESERVATION 28 

IV. THE BURKE ACT: BACKGROUND AND DEBATE 51 

V. THE BURKE ACT: REACTION AND APPLICATION . . . 74 

VI. CONCLUSION 98 

BIBLIOGRAPHY 105 

1 1 1 



CHAPTER I 

INTRODUCTION 

Few politicians have made as profound an impact 

on Indian affairs as Congressman Charles H. Burke. 

During his fourteen years as a Republican representative 

from South Dakota, Burke became one of Washington's fore

most authorities on the issue of Indian lands. From his 

seat on the House Committee on Indian Affairs, a committee 

he chaired during much of his congressional career, Burke 

authored some of the most important Progressive Era legis

lation affecting the Indian estate. Called a practical, 

"old-time fighting politician" with "the round, hard eye 

and the square jaw and the lip smile of a fighter," Burke, 

as with other Indian experts of the period, considered 

the allotting of lands in severalty as the best means of 

assimilating individual Indians into the Anglo-American 

culture, thus solving the "Indian problem." Burke also 

viewed the end of tribalism as a distinct benefit to his 

white constituents. The clause of the General Allotment 

Law of 1887 providing for the opening of surplus reserva

tion lands for sale to homesteaders factored heavily in 

the legislation of the politician, whose home state 

contained the largest Indian population in the nation. 



Because of his knowledge of the politics of Indian lands, 

Burke, according to a South Dakota writer, was "recognized 

in Washington as one whose word cannot be questioned 

regarding right or justice on Indian land questions and 

2 
homesteaders' troubles." 

Of the many bills authored by Burke, none had as 

lasting an effect as that which bears his name. The Burke 

Act of 19 06, a major amendment to the General Allotment 

Law designed to protect Indians from liquor trafficking 

and "premature" citizenship, reaffirmed the federal gov

ernment's commitment to holding allotted lands in trust 

while clarifying that no Indian should be granted citizen

ship until the trust period expired. To reward those 

Indians deemed "competent" enough to manage the demands 

of citizenship, the act authorized the issuance of fee 

patents prior to the expiration of the traditional 

twenty-five year trust period. Though Burke had the 

best interests of the Indian in mind, the act's compe

tency clause paved the way for a massive dissipation of 

the Indian estate during the late 1910s, a period when 

Burke was not in Washington to ensure the bill's proper 

application. 

A careful study of the Burke Act raises several 

questions: Is the Burke Act and its legacy an indication 

that Progressive Era politicians had abandoned nineteenth 

century assimilationism? Were Burke and his colleagues 



of a mind that, as one historian argues, the Indian, like 

his Afro-American, Puerto Rican, and Italian counterparts, 

could never become a completely assimilated, first-rate 

citizen of the United States? Was partial assimilation 

a more realistic alternative, one justifying the opening 

of reservations to white farmers and businessmen? Was 

guardianship, not citizenship, a more appropriate status 

for Indians? Was Indian policy transformed during the 

early 1900s? 

A careful review of Charles H. Burke's Indian 

policies suggests that Progressive Era legislators 

remained firmly committed to the nineteenth century policy 

of the complete absorption of American Indians into white 

culture. Although granting that many people shaping 

Indian policy in the early twentieth century were western

ers as opposed to the nineteenth century eastern "Friends 

of the Indian," Burke, who hid neither his belief in 

"making the Indian take his chance" nor his concern for 

giving perspective homesteaders an opportunity for land, 

remained a compromiser. He always tried to balance the 

desires of western settlers v/ith his own interest in the 

Indian's future, a future in which the Indian would learn 

the value of individual ownership. The ease by which 

the Burke Act passed suggests that Burke's colleagues 

were of a similar mind. 



My defense of Burke should not be construed as a 

defense of assimilation. Though the term assimilation is 

rarely used today, the concept remains embedded in the 

Anglo-American consciousness as the ultimate solution to 

the "Indian problem." Rather, I endorse the goals of 

Indians such as Chuck Jacobs, an Oglala Lakota who is at 

present attempting to reestablish a traditional tribal 

economy on South Dakota's Pine Ridge Reservation "that 

would be more compatible with the Indian people's unique 

spirituality and would rebuild the family unit called the 

'tiospaye.'" In testing his program, Jacobs will be 

"bucking 100 years of effort on the part of the American 

government to assimilate the Indian" in an effort to 

reveal the Lakota culture's emphasis on communitarianism 

5 
rather than individualism. 

Historians choose to emphasize the negative 

consequences of the Burke Act, and rightly so. The legis

lation, as Burke himself later testified, enabled officials 

to force fee patency on Indians unprepared or unwilling to 

accept it, leading to disastrous results. Recognizing the 

act's obvious shortcomings, my thesis simply asserts that 

the nineteenth century policy of assimilation remained 

predominant during the Progressive Era and is best repre

sented in the Burke Act; and that the policies of Charles 

H. Burke, while incompatible with the realities of Indian 

society, were nevertheless based on his belief that Indians 



were intelligent humans capable of achieving "success" 

in the white man's v/orld. One hopes that a careful study 

of the Burke Act and its author will reveal the marked 

continuity of assimilationist policy from the Dawes Act 

of 1887 to the Indian Reorganization Act of 1934. 
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CHAPTER II 

ASSIMILATION IN THE PROGRESSIVE ERA 

The General Allotment Law, commonly referred to 

as the Dawes Act, stands as m.onumental legislation in the 

history of federal Indian policy. Approved by President 

Grover Cleveland on February 8, 1887, the act signaled a 

distinct change from the government's "reservation policy" 

of the previous two decades. Resulting from pressure to 

open tribal lands, as well as a belief among Christian 

humanitarians that "civilization" would rescue Indians 

from their "primitive" environment, the legislation 

authorized the president to allot 160 acres of land in 

severalty to reservation family heads. Though allottees 

were issued patents, the lands were held in trust for 

twenty-five years, after which the patent was conveyed in 

fee. Following the issue of allotments to individual 

Indians, the government disposed of any remaining reser

vation land to white settlers. Most significantly, the 

Dawes Act granted citizenship to any allottee "born within 

the territorial limits of the United States who has vol

untarily taken up . . . his residence separate and apart 

from any tribe of Indians therein, and had adopted the 

habits of civilized life. . . . " 
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Indian Rights Association employee Charles C. 

Painter, exuberant that his organization's efforts had 

helped transform the official status of America's Indians, 

remarked that: 

By signing the Dawes Severalty bill the President 
has placed the 8th of February among the national 
anniversaries as a day to be commemorated by the 
Sons of Liberty. So long as the cosmopolitan 
population of this country shall remember and 
celebrate Runnymede and Magna Carta, Independence 
and Emancipation, will the 8th of February, 1887, 
also come in for the proportionate claim for 
honorable mention and thrilling memories.2 

While Painter and his colleagues were important 

in the formulation of an allotment law, another force was 

at work promoting such legislation--the desire for land. 

"There is a fever of activity along the frontier," the 

Board of Indian Commissioners observed in 1885, "and its 

most clearly-marked symptom is the feverish thirst for 

3 
land." By the late 1870s, white immigration to the West 

had, in the minds of most Washington officials, made 

treaties impertinent. As the country's Western popula

tion increased rapidly, reservations, once considered 

permanent homes for Indians, were targeted by the govern

ment for disintegration. In response to this development, 

the allotment of lands in severalty, rather than a simple 

effort on the part of philanthropists to instill 

Christian-American values in natives, had by the 1880s 

become the most humane method of securing for Indians 



their holdings before the lands fell to white settlers 

4 
and speculators. 

The role played by the "Friends of the Indian" in 

the passage and implementation of the Dawes Act should be 

emphasized. The legislation was in large measure their 

victory. Protestant, Republican, middle-class profes

sionals from, the Northeast, the reformers turned their 

social gospel brand of humanitarianism toward the trans

formation of federal Indian policy. Appealing to the New 

Testament, the Declaration of Independence, and the 

Constitution, and organizing themselves in such regional 

and national groups as the Indian Rights Association, the 

Women's National Indian Association, the Boston Indian 

Citizenship Commission, the Massachusetts Indian Associa

tion, and the Connecticut Indian Association, the reformers 

had, until the early 1880s, considered "education for self-

support" as the final solution to the "Indian problem." 

But as a lands in severalty debate emerged following Texas 

Senator Richard Coke's introduction of a general allotment 

bill in 1881, reformers began to view individual ownership 

as a more efficient approach to acculturating the Indian. 

If the tribes' environment could be restructured, reformers 

argued, they would certainly become prosperous and indus

trious American citizens. The "Indian problem" would cease 

to exist "because there would be no more persons identi

fiable as Indians." 
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Reformers perceived tribal comm.unism as detrimental 

to Indians' progress. Reverend Lyman Abbott, a noted 

Congregational clergyman, religious editor, liberal 

theologian and influential participant in the annual 

"Friends of the Indian" conferences at Lake Mohonk, New 

York, compared reservations to "prison yards" in which 

the Indian agent was "as nearly an absolute despot as can 

be conceived existing on American soil." Agents, Abbott 

argued, discouraged trade outside of reservation boundaries 

and made little effort to teach new forms of industry. 

Indians learned little about free market competition, and 

railroads, telegraphs, newspapers, and other "currents of 

civilization" remained outside reservation boundaries. 

Contending that the system was incurable, Abbott, in an 

address representative of the reformers' mind-set, urged 

at the 1885 Lake Mohonk Conference that reservations: 

Be uprooted, root, trunk, branch and leaf, and 
a new system put in its place. We evangelical 
ministers believe in immediate repentance. I 
hold to immediate repentance as a national duty. 
Cease to do evil, cease instantly, abruptly, im
mediately. I hold that the reservation barriers 
should be cast down and the land given to the 
Indians in severalty; that every Indian should 
be protected in his right to free intercourse 
and trade, whether the rest of the tribe wish 
him so protected or not; that these are his 
individual personal rights, which no tribe has 
the right to take from him, and no nation the 
right to sanction the robbery of.' 

As the debate over land in severalty became public 

in 1885 and 1886, reformers began to pressure Congress for 
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action. The Indian Rights Association's annual report 

for 188 5 denounced tribalism and recognized individual 

land holdings as "the entering-wedge by which tribal 
p 

organization is to be rent asunder." In an address to 

the 1886 Lake Mohonk Conference, Philip C. Garrett, a 

member of the Indian Rights Association's executive com

mittee, asked for no hesitation in granting citizenship 

to the Indian. "If civilization is a blessing," said 

Garrett, "then in the name of Christianity let us offer 

it as a boon, even to the untutored savage." Firmly 

convinced that individual ownership and citizenship would 

Americanize the Indian, but growing impatient over Con

gress's indecisiveness on the allotment issue, reformers 

searched for a legislator to take up their cause. Senator 

Henry L. Dawes of Massachusetts stepped forward as their 

chief spokesman. 

Dawes had not always been favorable of an allot

ment program. Unlike the assured Christian reformers, 

Dawes worried that Indians were incapable of comprehending 

the laws and economic system that such legislation would 

thrust upon them. Yet by early 1884, he had concluded 

that a general allotment law was the only available means 

for protecting Indian property. Dawes became an active 

spokesman for allotment, and when he reintroduced sever

alty legislation on December 8, 1885, the true father of 

the allotment plan, Senator Richard Coke, was forgotten. 
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While land ownership remained a central focus of 

the debate, Dawes considered provisions for citizenship 

no less important. In response to a senator's charge 

that the act would extend citizenship to Indians without 

the proper educational skills, Dawes reasoned that citi

zenry was necessary "in order to encourage any Indian 

who has started upon the life of a civilized man and is 

making the effort to be one of the body-politic in which 

he lives. . . . " Dawes added that failure to grant citi

zenship would in fact be an injustice when "the poor and 

degraded and ignorant African, with no better qualifica

tions than if he were imported from the Congo coast" was 

qualified "merely because he is born here." Dawes concluded 

that the Indian, "who is certainly as intelligent, as 

capable mentally and morally as a vast body of our 

citizens," should be free "to vindicate his right to his 

land and protect himself in the enjoyment of his land." 

Though a firm adherent to the idea of Indian 

self-support, Dawes remained skeptical about an allotment 

bill's successful implementation. During Senate debate, 

he insisted that his legislation was only: 

an experim.ent. I am not one of those who believe 
that we have at any time invented a new and per
fect way that will solve this question. This 
only gives promise, and I think an earnest and 
well-assured promise of working out the problem. 
It may not work it out as v;ell as we hope it may. 
It will, I am confident, go a great way in that 
direction.^^ 
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Only seven months after his bill was signed into law, 

Dawes voiced his concern that President Cleveland, who 

had promised to test the bill on one reservation but had 

by late 1887 extended its provisions to six, was moving 

"too rapidly, I think,—the greed and hunger and thirst 

of the white man for the Indian's land is almost equal 

to his 'hunger and thirst for righteousness.'" 

Commissioner of Indian Affairs John D. C. Atkins 

echoed Dawes's warnings, suggesting that "haste in the 

matter should be avoided" and highlighting the "danger 

that the advocates of land in severalty will expect from 

the measure too immediate and pronounced success." With 

the imiplementation of the law, Atkins noted, "will arise 

new perplexities to be solved and new obstacles to be 

overcome which will tax the wisdom, patience, and courage 

14 of all interested in and working for Indian advancemient." 

The obstacles to which Atkins referred were not 

long in arriving. An 1891 amendm.ent to the Dawes Act 

allowed elderly or disabled allottees unable to "occupy 

or improve" their allotments to lease them. An 1894 

amendment added the vague term "inability" to the clause, 

loosening the law and resulting in an over 300 percent 

increase in individual leases between 1894 and 1897. 

"Inability" was dropped from the law in 1897, but was 

reinstated in 1900, by which time 2,500 allottees were 

15 leasing their lands. 
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The "Friends of the Indian" opposed leasing. 

Dawes and Charles Painter charged, among other things, 

that leasing provisions undermined the true spirit of 

the original allotment act. The 1894 Lake Mohonk Confer

ence recommended that, due to the steady increase in 

leasing since 1891, further leases should be approved 

only by a United States district court in the same fashion 

that white minor heirs were protected from property alien-

16 
ation. Looking back on nine years of allottee leasing, 

Office of Indian Affairs commissioner William A. Jones 

in 19 00 complained that such a policy defeated the pur

pose of the allotment law, "which was, by giving the 

Indian something tangible that he could call his own, 

• 17 to incite him to personal effort m his own behalf." 

Regardless of leasing's implications, at the turn 

of the century the "Friends of the Indian" pronounced the 

General Allotment Law a success. The formation of the 

Commission to the Five Civilized Tribes (commonly referred 

to as the Dawes Commission after its chairman) in 1893 

commenced the effort to extend the land in severalty 

process to the Indians of Oklahoma Territory. The work 

of the commission aided in the dissolution of the terri

tory's tribal governments, a process formally concluded 

in the Curtis Act of June 28, 1898. In addition to 

abolishing tribal courts and laws and bringing ail 

Indians under the authority of the government, the 
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Curtis Act authorized the Dawes Commission to proceed "to 

allot the exclusive use and occupancy of the surface of 

all the lands of said nation or tribe susceptible of 

allotment among the citizens thereof. . . .""""̂  Discussing 

in 1899 the successes of a policy designed to "fit the 

Indian for civilization and absorb him into it," Dawes 

remained optimistic of the Indian's future, pointing 

out that allotment in severalty "has passed beyond the 

stage of experiment, and has won a permanent place in 

19 the conduct of public affairs." For Dawes and his 

reformer allies, the "Indian problem" appeared to have 

been resolved. 

The problem of the Indian, however, had not 

disappeared. Continued demands by homesteaders for more 

tribal property threatened established Indian policy and 

prompted government officials to reconsider the wisdom 

of Senator Dawes and his colleagues. In addition, some 

politicians and administrators accepted social science 

theories (such as racial formalism, environmentalism, 

and evolutionism) to explain Indians' so-called inferi

ority. Though by no means universal, these views of the 

Indian led to a growing impatience in some circles with 

20 
the allotment plan. 

Despite these tendencies. Progressive Era 

politicians did not attempt to scrap or redirect the 

Dawes policy. Pressure from western emi<jration on 
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Indian lands was not a new problem and thus did not 

demand a new solution. As has been noted, white land 

hunger was the primary motivation behind a general allot

ment law. Certainly the anthropological theories of Franz 

Boas, Otis T. Mason, and Fayette McKenzie reshaped poli

ticians' perceptions of the Indian and his relation to 

Anglo-American culture. But this intellectual climate 

did not derail late nineteenth century assimilationism 

and supplant it with a policy geared toward partial 

assimilation. In the early 1900s there was as yet no 

viable alternative for solving the "Indian problem" to 

that established by the Dawes Act of 1887. Not until 

the New Deal era did radical transformations in Indian 

policy occur. 

An adjustment by the Indian Office to the 

ideologies and reforms of the Progressive Era was 

unnecessary because the ethos of progressivism was not 

incompatible with the nineteenth century assimilation 

ideals of individualism, citizenship, and self-support. 

Pulitzer Prize winning author and Progressive Era 

authority Richard Hofstadter concluded that progressiv

ism' s "general theme was the effort to restore a type of 

economic individualism and political democracy that was 

widely believed to have existed earlier in America. . . ." 

The purpose of government was to "moralize the lives of 

individuals while economic life should be intimately 
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related to the stim.ulation and development of individual 

character." Intellectual historian Arthur A. Ekirch, Jr., 

who emphasizes the European influence on American social 

and political reforms, stresses progressivism's em.brace-

ment of a positive liberalism in which government had the 

responsibility of directing the citizenry's well-being. 

All progressive's believed in man's perfectability, 

observes Samuel Eliot Morison in The Oxford History of 

the American People, and they all envisioned a society 

in which Americans had the opportunity to change their 

condition from better to worse. During an age notorious 

for its racist tendencies, then, a favorable climate for 

the social gospel of the Christian reformers nevertheless 

• ^ ^ 21 existed. 

The ideas of key progressives involved in Indian 

affairs likewise ensured a continuation of the assimila

tion policy. Although Theodore Roosevelt's v/ell-documented 

prejudices were directed toward Indians no less than blacks, 

their is equal evidence that Roosevelt, regardless of his 

racism, made no effort to dismantle assimilationism. His 

tenure as United States Civil Service Commissioner between 

1889 and 1895 brought Roosevelt into a working relation

ship with the Indian Rights Association and one of its 

principal founders, Herbert Welsh. Roosevelt, whose 

assimilationist views were in line with Welsh and other 

reformers, played an influential role in placing nearly 
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700 positions at the Indian schools under Civil Service. 

Arguing like many reformers of the period that not all 

Indians would survive the allotment process, Roosevelt 

never doubted that individualization and self-support 

were the Indians' best alternative. According to one 

historian, Roosevelt's "acceptance of the conventional 

wisdom of the day, especially the idea that the Indian's 

salvation lay in assimilation, is patent." 

The reformers applauded Roosevelt's rise to chief 

executive. At the 1901 Lake Mohonk Conference, presiding 

officer Merrill Gates "rejoiced in telling his audience 

that . . . Theodore Roosevelt--who stood firmly for civil 

service reform at the 1892 Mohonk Conference--was now 

President of the United States." In his first inaugural 

address. President Roosevelt recognized the General 

Allotment Law, "a mighty pulverizing engine to break up 

the tribal mass," as the chief means of individualizing 

the Indian. In a fashion similar to the reformers, 

Roosevelt denounced leasing provisions at the same time 

that he praised the movement toward Indian agriculture 

and self-sufficiency. Suggesting that in many cases the 

assimilation process should be slowed, he nevertheless 

insisted that when "dealing with the Indians our aim 

should be their ultimate absorption into the body of our 

people." Remarking in 1904 on the "changed attitude" 

taking shape in many tribes, he urged the Indian Office 
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to continue its efforts to "lift up the savage toward 

that self-help and self-reliance which constitute the 

.,23 
man. " 

Roosevelt's views on Indian education were also 

consistent with the philosophy of the reformers. His 

position that Indian schools should emphasize elementary 

and industrial education is strikingly similar to that 

of the 1880 Board of Indian Commissioners, which in 

reference to Captain Richard Henry Pratt's Carlisle 

Indian Industrial School, noted the "satisfactory results" 

of "mental training . . . combined with industrial and 

mechanical pursuits." Roosevelt's statement that the 

Indian's higher education needs were "very, very limited" 

is in accordance with that of Commissioner of Indian 

Affairs Thomas J. Morgan, who in 1889 charged that provi

sions for higher education should only be made for "the 

few who are endowed with special capacity or ambition, 

and are devoted to leadership." Roosevelt's suggestion 

that "native industries" such as canoe building, basket 

weaving, smithwork, and blanket work should be encour

aged was not a significant reversal in the assimilation 

campaign. Reformers and many Indians looked to the 

craft industries as lucrative enterprises which would 

close the competitive gap between whites and Indians. 

The 19 01 platform of the Lake Mohonk Conference advocated 

a revival of Indian art, not only "as a means of profitable 
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occupation" but as a way "to foster, in the Indian, 

self-respect, and in the white race, respect for the 

Indian." 

Thus, although he may have fostered a pessimistic 

attitude toward the Indian race which was different from 

that of the nineteenth century reformers. President 

Roosevelt did not attemtpt to redirect federal Indian 

policy during his administration. He voiced doubts that 

the Americanization process would take place as quickly 

as Dawes and others had predicted, but he suggested no 

radical change. In essence, Roosevelt's Indian policy 

maintained the older traditions. For him, no alternative 

to the 1880s scheme existed. 

The career and ideas of Francis E. Leupp, a member 

of President Roosevelt's informal "Cowboy Cabinet" and 

the Commissioner of Indian Affairs from 1905 to 1909, 

also argues a continuity of assimilation policy through 

the Progressive Era. Leupp belonged to the National Civil 

Service Reform League during Roosevelt's tenure as a Civil 

Service Commissionr, a situation that led to a close 

friendship. Leupp, like Roosevelt, endorsed the assimi

lation campaign and supported the efforts of the Indian 

Rights Association. While editor of Good Government, 

the National Civil Service Reform League's official 

journal, Leupp met Indian Rights Association chief 

Herbert Welsh. Welsh, searching in 1895 for a man to 
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fill a vacancy at the head of the association's Washington 

office, choose Leupp on recommendation from Roosevelt. 

Leupp served as an association lobbyist from 1895 to 1898, 

during which time President Grover Cleveland in 1896 

appointed him to a seat on the Board of Indian Commis

sioners. In 1897, Welsh, confident in Leupp's skills, 

suggested him as a possibility to fill a vacancy as Com

missioner of Indian Affairs. Leupp did not get the job 

but remained close to Indian affairs. In 1902, he visited 

the Kiowa, Comanche, and Apache Reservation to investigate 

charges against an agent. He traveled to the Blackfeet 

and Fort Peck reservations in 1904 on more investigative 

duties. In November of that year, he was nominated to 

replace William A. Jones as Commissioner of Indian 

Â r̂ • 25 

Affairs. 

The Indian reform movement greeted Leupp's nomi

nation with excitement. Lake Mohonk conferees viewed Leupp, 

who had attended many conferences and who was a supporter 

of Mohonk platforms, as one of their own. Leupp accepted 

assimilation and tribal termination as the primary goals 

of Indian policy, and he received loud applause when, 

speaking to the 1906 Lake Mohonk conference, he announced 

his determination that every child "have a chance . . . to 

get the rudiments of an education--what we know as the 
26 common school branches." During his commissionership, 

Leupp and the reformers usually worked toward similar 
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goals. With their blessing, Leupp moved to break up 

reservations and instill the Western work ethic among 

individual Indians. He and the reformers combined forces 

in 1905 to help secure passage of theLaceyAct, a bill 

providing for the per capita division and allotment of 

tribal funds to individual Indians. They viewed the bill 

as consistent with the philosophy of the Dawes Act, and 

when an amended version of the bill was passed in 1907, 

27 they considered it only a partial success. 

Leupp was impressed by the anthropologists' 

theories about cultural disparity. He warned that 

attempting to alter the Indian's racial characteristics 

was impossible, as was trying to assimilate middle age 

or elderly Indians. Leupp's method for assimilation was 

not designed to transform the Indian but "to adapt him to 

his changed and still changing environment." An evolu

tionist who believed that "the great mass of Indians have 

yet to go through the era, common to the history of all 

races, when they must be mere hewers of wood and drawers 

of water," Leupp nevertheless respected Indian individu

ality. It was, in Leupp's mind, best expressed in Indian 

art, music, and myth. He targeted tuberculosis and 

28 

whiskey as the gravest threats to that individuality. 

Although some new theories helped to form his 

belief that Indian assimilation would not take place soon, 

Leupp remained wary of what he called the "Scientific Set." 
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He feared they would preserve Indian culture in a primitive 

29 
state. In treating Indian policy, Leupp always "kept 

steadily in view the necessity of making (the Indian) into 

a citizen of the United States in the broadest and best 

sense of the term. . . . " He saw as his responsibility 

the reducing of the Indian "from his perch of adventitious 

superiority to the common relations of citizenship . . . 

with other Americans." Leupp accepted land in severalty 

as a means of setting the Indian "fully free" to learn the 

methods and responsibilities of business. The Indian, he 

wrote, 

must see and handle the dollars themiselves in 
order to learn their worth, and he must actually 
squander some and pay the penalty before his 
mind will compass the notion that what he spends 
for foolishness he will not have still at hand 
for the satisfaction of his needs.^^ 

Leupp's expectations for the complete assimilation 

of Indians into white culture mirrored those of the nine

teenth century reformers. He wrote: 

There will be no 'later' for the Indian. He is 
losing his identity hour by hour, competing with 
whites in the labor market, mingling with white 
communities and absorbing white pioneers into 
his own, sending his children to the same schools 
with white children, intermarrying with whites 
and rearing an offspring which combines the 
traits of both lines of ancestry. In the light 
of his new day which is now so near its noon, he 
need not be an inspired seer to discern the ap
proaching end of his pure aboriginal type and the 
upgrowth of another which will claim the name 
'American' by a double title as solid as the hills 
on his horizon. All that once made for the racial 
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insulation of his people has passed or is passing; 
before the lapse of a period like that which it 
took to evolve a great leader for the Negroes, 
there will be no Indians to lead.^2 

Francis Leupp, while having a more sophisticated 

outlook toward Indian culture than that of his predecessors, 

did not lose sight of the goals established by his old 

employer, the Indian Rights Association. As one historian 

of the period concludes, "Leupp differed little from the 

ultra-assimilationists. Like them, he believed that 

eventually the allotment of land, education, citizenship, 

and intermingling of races would end the 'Indian prob-

33 lem.'" 

The actions of President Roosevelt and Commis

sioner Leupp show that in the Progressive Era, ideas for 

the administration of Indian affairs had changed little 

from the previous century. An understanding of similar 

positions taken by chief congressional spokesmen is also 

necessary, for the majority of federal decisions affecting 

Indian affairs took place in Congress. By examining the 

ideas of Charles H. Burke, a recognized congressional 

leader in Indian policy-making in the early 1900s, a 

clearer picture of Progressive Era assimilation emerges. 
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CHAPTER III 

BURKE AND THE OPENING OF THE 

ROSEBUD RESERVATION 

Section 5 of the General Allotment Law of 188 7 

provided that when every eligible member of a tribe had 

received an allotment during the reservation distribution 

period, all unallotted property was to be purchased from 

the tribe by the government and sold to settlers. The 

"surplus" lands. Senator Dawes and others had reasoned, 

would satisfy white America's land hunger and bring the 

Indian and Anglo-American peoples into a peaceful and 

productive coexistence. The allotment process began 

immediately after the Dawes Act was approved, and by 1900, 

53,168 allotments had been approved by the Indian Office. 

Approximately 66,000,000 acres of surplus land was trans

ferred to whites during the same period. 

Allotment proceedings and surplus land sales 

continued unimpeded after the turn of the century, most 

notably among the Northern Plains tribes. In 1901, the 

federal government targeted Sioux reservations in South 

Dakota for dissolution. In the summer of that year, 

Indian Office field agent James McLaughlin negotiated an 

agreement with South Dakota's Rosebud Sioux Indians to 

28 
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cede 416,000 acres of land in Gregory County, "without 

doubt," according to Commissioner of Indian Affairs 

William Jones, "the best and most desirable portion of 

the Rosebud reservation." The reservation had been vulner

able to dissolution since 1889, when, after more than six 

years of influence by federal commissioners and Christian 

reformers to give up their land and make room for South 

Dakota statehood, the Sioux Nation had ceded a huge area 

of their reserve between the Black Hills and the Missouri 

River. During the next ten years, whites entered the 

ceded land and the state's population increased some 

18 percent, causing pressure for additional land cessions. 

A result of the new pressure was the Rosebud agreement. 

By the time of the agreement in 1901, 452 allotments had 

been registered in Gregory County. The surplus land, 

deemed "very desirable for agricultural purposes," was 

now, after ratification of the agreement by Congress, 

2 
available for white settlement and development. 

Following the McLaughlin-Sioux agreement, people 

flooded land offices in South Dakota with inquiries about 

Gregory County. Perspective settlers contacted South 

Dakota businessmen and real estate agents to ask for 

information about the Rosebud region. Some local offi

cials expected Northwest newspapers to publish in full 

the proclamation opening the reservation. "There seems 

to be little doubt," one land office register commented, 
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"that there will be a large immigration to the region as 

soon as the opening shall take place." 

South Dakota congressman Charles H. Burke immedi

ately took legislative steps to open Gregory County. 

Recognizing that the Sioux cession represented an excellent 

opportunity for pioneer farmers to obtain inexpensive yet 

quality land, Burke introduced in 1902 a bill to secure 

the land. During the following two years of debate, cul

minating in the signing of the Rosebud Act in April, 1904, 

he challenged any proposal not in the interest of settlers. 

Burke, recognized as "the homesteaders' friend and worker," 

believed in the small farmer and his ability to develop 
4 

the South Dakota frontier. 

Burke's interest in the Rosebud issue, however, 

was not limited to his desire to secure homesteaders' 

rights. After his arrival in Congress in 1899, the 

majority of Burke's energy had been directed toward Indian 

affairs. Because all questions of Indian lands were con

sidered by the House and Senate Indian affairs committees, 

Burke, as a member of the House committee, played an 

influential role in Indian questions. His Rosebud bill, 

as much a matter of the Indian's future as the settler's 

opportunity, represented the complex situation Burke 

faced as spokesman for antithetical interests. 

Burke's approach to the complicated Indian lands 

issue mirrored that of Indian Rights Association founder 
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Herbert Welsh. In reference to the Sioux agreement of 

1889, Welsh argued that the Great Sioux Reserve "could 

not be permitted permanently to block progress, and the 

Indian could not be allowed to rest in an isolation which 

kept him from contact with civilization, and nurtured 

„5 
savagery. Burke, who took a similar position, in addi

tion represented a vocal white constituency that demanded 

settlement of the "undeveloped" South Dakota frontier. 

The Rosebud Act of 1904 as a result grew out of Burke's 

misplaced, but nonetheless real, concern that Indian pro

grams ought to assimilate Native Americans into white 

society while allowing traditional western-style civili

zation to develop on unused lands. The Rosebud Act and 

similar legislation would earn Burke the peculiar 

reputation as a "champion of the rights of the Indian" 

through whose "efforts a vast amount of land on the 

Indian reservation has been thrown open to settlement 

and homes provided for the American settler." 

Charles Henry Burke was born on a farm near 

Batavia, New York, on April 1, 1861. He resided in the 

Batavia area until 188 2, when he left New York to home

stead in Dakota Territory. Traveling through the Great 

Lakes on a steamer, he worked for a short time in Detroit 

Lakes, Minnesota, before filing a homestead claim in 

Beadle County, Dakota Territory. In 1883, after giving 

up a court battle against a "claim jumper" he had 
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threatened with a gun (he later referred to the man as a 

"gifted perjurer"), Burke moved westward to Hughes County 

along the Missouri River to read law and prepare for a 

legal career. He married Caroline Schlosser, a teacher, 

in 1886 and later that year was admitted to the bar. 

Rather than practice law, he established "Charles H. Burke 

Investments," a real estate investment and loan business 

in Pierre. Recognized by South Dakota Governor Charles 

H. Sheldon as "a life long Republican and one in whom the 

party leaders place implicit confidence," the twenty-four 

year old Burke ran successfully as state representative 

from Hughes and Stanley counties in 189 5. He won 

7 
reelection in 1897. 

In 1898, Burke made a successful bid for United 

States Congress. Subsequently, he served in the House 

of Representatives from 1899 to 1907, and from 1909 to 

1915, losing Senate races in 1906 and 1914. As a freshman 

representative, he accepted positions on the House Commit

tee on Public Lands and the "Special Committee on the One 

"8 
Hundredth Anniversary of the Louisiana Purchase. 

Burke was m.ost active on issues concerning Indians. 

Hughes County, his home region, bordered the Crow Creek 

and Lower Brule reservations, and the close proximity to 

an Indian population had shaped Burke's views on Indian 

affairs. Though he often clashed with the Indian Rights 

Association and other reform groups who challenged his 
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proposals. Burke's assimilationist philosophy resembled 

the Christian reformers' ideas. He adhered to the doctrine 

of environmentalism expounded by most nineteenth century 

Indian reformers. If the Indian was "not poisoned by his 

environment," Burke argued, he would succeed in the white 

man's world. Like his predecessors, Burke viewed agri

cultural self-support as the Indians' best chance for 

survival. He was convinced that Indian farmers and 

stockraisers, if protected from liquor and the "mean 

white," were as able as their Anglo-American counterparts. 

"The Indian makes good when he has the chance," Burke 

commented. "Give him the chance to get out and make 

good."^ 

Under the tutelage of South Dakota colleague and 

member of the House Committee on Indian Affairs Robert 

J. Gamble, Representative Burke became a frequent spokes

man during Indian appropriations bill debates. Concerned 

about abuses in the allottee leasing system and worried 

that white liquor traffickers would further infiltrate 

South Dakota reservations, he defended the value of 

Indian agencies and full-time agents, at least until 

Indians better understood self-sufficiency. Burke fought 

for the restoration of annuities declared forfeited by 

the government, ensured that Sioux providing services for 

the government were paid, and played a major role in the 

opening of several Indian industrial schools. 
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In February, 1900, Burke introduced his first 

major legislation. It was a bill providing for the entry 

and settlement of 120,000 acres of land that had been 

ceded in 1898 by the Lower Brule Sioux. The original 

bill, containing a clause for a six m.onth right of entry 

preference rather than the regular three months to 

settlers filing under the homestead laws, indicated 

Burke's concern for the small farmer. Though a revised 

version of the bill was enacted on February 13, 1901, with 

the traditional three month limitation on homesteaders' 

preference, Burke later continued his efforts to provide 

wide access to quality South Dakota public lands. 

In 19 01, when Robert Gamble moved to the Senate, 

Burke filled the vacancy on the House Indian affairs com

mittee. He also became increasingly active in floor 

debates over Indian matters, especially questions of 

appropriations for education and health. But Burke's 

primary interest was Indian lands. He became particularly 

interested in events on the Rosebud Reservation. Recog

nizing that Inspector James McLaughlin's negotiations 

with the Rosebud Sioux in 1901 had paved the way for the 

opening of Gregory County, Burke in early 1902 introduced 

a bill to ratify the Rosebud agreement and provide for 

4-4-1 +- 1 2 settlement. 

Allotment proceedings at the Rosebud Reservation--

a distinct unit since the Sioux agreement of 1889 portioned 
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the Great Sioux Reserve—had begun in 1890. Eleven years 

later, in 1901, 452 Indians were registered for allotments 

in Gregory County. During negotiations with the Sioux in 

1901 for the surplus lands. Inspector McLaughlin faced a 

serious challenge. Sioux councilmen, unwilling to accept 

a sale price below $5 to $7 dollars per acre, refused to 

sign an agreement. Confident that Congress would reject 

such figures and force the Sioux to accept a lower price, 

McLaughlin urged the tribal leaders to accept $1.25 per 

acre, the normal price paid by the government for lands 

at the turn of the century. But the Sioux leaders held 

fast, maintaining that their appraisal was fair and real

istic. White men connected with the agency or residing 

in nearby counties, the Sioux argued, had estimated the 

land at $5 per acre. Furthermore, they contended,adjacent 

lands in Hoyt County, Nebraska, were selling for $5 to $10 

per acre, and a Sioux City, Iowa, cattlemens' syndicate 

13 had valued Gregory County lands at $5 per acre. 

V7ith the negotiations deadlocked, McLaughlin 

called a meeting to make a final offer of $2.50 per acre, 

whereupon a number of the older councilmen left the meet

ing. McLaughlin pleaded with those Sioux who remained. 

"I want to do what I can for you people," he said: 

I have made you a very liberal offer. I am 
ready to reason with you and explain to you if 
it requires hours, or days, or even weeks, but 
if you insist upon demanding $5.00 per acre, 
we might as well drop the matter and bring our 
council to a close. 
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The remaining councilmen, concerned that their demands 

would meet with Congressional disapproval and possibly 

result in a low purchase price, agreed to $2.50 per acre. 

In September, in accordance with article 12 of the 1868 

Fort Laramie Treaty requiring three-fourths of all adult 

males to ratify any agreement concerning the Sioux 

reserve, the Rosebud Sioux consented to cede Gregory 

County to the United States. "'"'̂  

Eager to open the reservation to settlers, Burke, 

in accordance with the McLaughlin agreement, introduced 

his Rosebud bill on January 14, 1902. Reported favorably 

out of the House Indian Affairs committee, the bill met 

with stiff opposition on the Senate floor from efficiency-

minded senators reluctant to risk the Treasury being 

15 reimbursed by the sale of lands to homesteaders. Senator 

Orville Piatt of Connecticut, the bill's chief critic, 

suggested that instead of the United States buying the 

land from the Sioux, the settlers should purchase the land 

with the federal government acting as middle man. An old 

political ally of Henry Dawes, Piatt, while conceding that 

"the pressure for the opening of this land is great," in

sisted that his proposal would provide the "easiest" 

method for assimilating the Sioux. The Indians, Piatt 

argued, 

who make the most rapid advance toward 
civilization and citizenship are the Indians 
who have not any great funds to their credit 
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in the Treasury. The hardest Indians to civilize 
or to start on the road to civilization are those 
who have the largest funds in the Treasury to 
their credit.l^ 

Senator Piatt's opposition effectively killed the Rosebud 

legislation for the bill stayed on the House calendar and 

never reached the debate stage. 

Congressman Burke, whose own "civilization" policy 

17 
was consistent with Piatt's, introduced a second Rosebud 

bill with Piatt's amendment in early 1903. Rather than 

having the federal government purchase the land from the 

Sioux and adding it to the public domain for subsequent 

sale, as implied in the 1901 McLaughlin-Sioux agreement, 

Burke proposed that the reservation lands "be paid for by 

the settlers, and the money to be paid by the Indians only 

as it is received in payment for land from the settler." 

The government would serve as trustee for the Sioux, 

arranging the land sale and, after an initial purchase 

of stock cattle for the Indians, forwarding the funds to 

the tribe in installments over a five year period. The new 

bill's chief advantage was to free Congress from appropri

ation of funds necessary to make an outright purchase of 

the land, a provision which satisfied the critics of the 

original legislation. 

The session ended before the amendments could be 

considered, but the bill was forwarded to the Rosebud 

Sioux during the summer of 1903 for their consideration. 
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Some of the Sioux showed less interest in the legislation 

than they had for the 1901 agreement, for they realized 

that the new arrangem^ent, though it had raised the sale 

price to $2.75 per acre, provided an excuse to return to 

the bargaining table to seek even higher prices. Only 

forty-eight more than a majority of the adult males, 

instead of the traditional three-fourths approval, con

sented to the new terms. To the Sioux, then, new 

19 negotiations appeared to be forthcoming. 

But the Sioux hopes for returning to the bargain

ing table never materialized. On January 15, 1903, the 

Supreme Court had ruled in Lone Wolf v. Hitchcock that 

Congress was authorized to pass a bill concerning land 

cession without the traditional three-fourths tribal 

consent. Lone Wolf, a member of the confederated tribes 

of the Kiowa, Comanche, and Apache Indians who resided 

in Oklahoma Territory, had sued for him^self and all other 

members of the confederation against the United States 

for violation of the 1867 Treaty of Medicine Lodge. Lone 

Wolf argued that an agreement in 1892 ceding confederation 

lands to the government was invalid because less than 

three-fourths of all adult males, as provided for in the 

1867 treaty, conceded to the sale. The United States had, 

in Lone Wolf's opinion, violated the Fifth Amendm.ent bv 

.- 1 20 
disposing of tribal property without due process of law. 
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The court rejected Lone Wolf's plea, asserting 

that a treaty: 

cannot be adjudged to materially limit and 
qualify the controlling authority of Congress 
in respect to care and protection of the Indians 
and to deprive Congress, in a possible emergency 
. . . of all power to act if the assent of three 
fourths of all the male Indians could not be ob
tained. Congress has always exercised plenary 
authority over the tribal relations of the 
Indians and the power has always been deemed a 
political one not subject to be controlled by 
the courts. 

The court concluded that the land cession of 1892 was 

21 constitutional. 

With a legal precedent affirming Congressional 

ratification of reservation land sales without a tradi

tional three-fourths vote, and with his constituents 

hoping that there would "be no further delay in the 

opening of this fine body of land to the settlement of 

the whites," Burke in January, 1904, introduced a Rosebud 

bill for the third, and the last, time. In his report 

accompanying the bill to the floor, Burke noted that the 

intention of his act was to establish the United States 

as the Rosebud Indians' trustee, disposing the reservation 

lands to settlers but paying the Sioux "the proceeds from 

the sale thereof only as the same are received." Burke, 

at once revealing his desire to open quickly Gregory 

County to settlers and his concern for Indian rights, 

nonetheless questioned "whether it would be proper to 

pass this bill without providing for submitting it to 
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the Indians for their ratification and approval, in 

accordance with existing treaty stipulations." But 

anxious to pass the bill, Burke also quoted testimony 

given before the committee by Commissioner of Indian 

Affairs William A. Jones. An assimilationist who saw his 

principal duty as the supervision and implementation of 

nineteenth century reforms. Commissioner Jones agreed that 

obtaining tribal consent would be difficult. In the wake 

of Lone Wolf, Jones argued. Congress could dispose of 

Indian land "without the consent of the Indians. If you 

wait for their consent in these matters, it will be fifty 

22 years before you do away with the reservations." 

Jones also intended to apply the no consent 

stipulation to future policy. When Burke inquired of the 

Commissioner if he planned to except reservation land 

covered by a treaty with a three-fourths clause, Jones, 

admitting that he was "running counter to the traditions 

of the office of my superiors," replied that he would "go 

to the extreme. I do not think I would ask the consent 

23 
of the Indians in that case." 

The assimilationist arguments in the Rosebud bill 

were, as one historian observes, "an echo of those used 

24 
to promote the Dawes Act twenty years earlier." Burke 

believed that the passage of his legislation would: 

enhance very materially the value of the 4 52 
Indian allotments which are within the area 
proposed to be ceded, and give them the benefit 
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of learning how to farm and raise stock from 
actual observation, and will tend to make them 
more self-supporting, and be a great improvement 
upon their present condition, many of them being 
dependent upon the bounty of the Government, and 
the sooner the Indian reservations are broken 
up and the Indians required to take their allot
ments and their surplus lands open to settlement, 
the better it would be for the advancement and 
high civilization of the Indian.25 

The Rosebud bill, with little opposition, passed 

the House on February 1, 1904. But when the Senate debated 

the bill, the Indian Rights Association questioned its 

provisions. The reformers challenged the government's 

purchase price for the Indians' land, suggesting it was 

unfair. 

During debate over the first two Rosebud bills, 

the Indian Rights Association had found no deficiencies 

in the government's policy toward the Sioux. Though con

cerned about the size of the Rosebud cession, they agreed 

that when considering the public demand for reservation 

land, the terms of the 1901 agreement were acceptable. 

Most significantly, no opposition by the association to 

4-u u • • ^ 26 

the purchase price was ever raised. 

The reformers' position toward Rosebud land prices 

changed following a visit in January, 1904, from Rosebud 

tribal council head Reuben Quick Bear. Quick Bear charged 

that federal officials had undervalued Gregory County 

lands and he asked the Indian Rights Association to help 

the Sioux lobby for an increase to $5 per acre. Impressed 
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by the tribal head's argument, the association immediately 

provided information to George Kennan, an Outlook writer 

preparing an article on the Rosebud bill. Kennan's piece, 

which the Indian Rights Association used in preparing a 

pamphlet calling for $10 per acre, referred to the Rosebud 

bill as a "gross injustice to the Indians" and insisted 

that the "robbery was undoubtedly instigated and planned 

in South Dakota." Prior to publishing the article, 

Kennan, during an interview with President Roosevelt, had 

mentioned Quick Bear's grievances. Roosevelt was moved 

by Kennan's remarks and he immediately informed Senator 

Gamble of South Dakota that he would veto the measure as 

it stood, whereupon the South Dakota delegation asked for 

a meeting in the Oval Office. During the meeting, 

attended by Commissioner Jones and the assistant secretary 

of the Interior, a heated discussion took place, but the 

President refused to sign the Rosebud bill until the 

27 
Indians received more money. 

Burke, outraged by claims that the South Dakota 

delegation had swindled the Sioux, attacked the Outlook 

article and its author. Burke argued that Kennan did 

not understand the Rosebud issue and he accused the 

Indian Rights Association of hypocrisy since ten years 

earlier the organization had declared the reservation 

valueless. Citing from a speech given by ex-Pennsylvania 

representative Galusha Grow in 1901, Burke indicated that 
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the Sioux had "a mere right of occupancy" to the 

reservation, and until the reservation lands were devel

oped, they remained valueless and untitled. In Burke's 

view, paying the Indian a price equal to land which had 

been cultivated and developed by the white man was an 

injustice to the United States Government as well as the 

452 Gregory County allottees, whose land would increase 

in price only after white homesteaders settled in the 

28 
area. 

Burke warned his colleagues that if the Indian 

Rights Association succeeded in raising the price per 

acre, settlers would be unable to file homestead claims 

and the land would fall into the hands of speculators and 

cattlemen with a "selfish interest in the reservation re

maining in its present state, possibly to enable them to 

range their cattle free over the lands and be permitted 

to continue trespassing." Such a development, Burke 

argued, would also discourage further allotting and hinder 

the Rosebud Sioux from making "progress similar to that 

which has already been accomplished by what I consider 

,.29 
an advanced policy." 

With the Rosebud measure threatened by presiden

tial veto, the South Dakota delegation began searching for 

a method to circumvent Roosevelt and the Indian Rights 

Association, possibly by tacking the Rosebud bill onto 

the Indian appropriations bill.^° Burke meanwhile 
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continued to defend his policy. He asked Congress to 

consider the consistency which the Rosebud bill would 

bring to questions of Indian lands. In a speech repre

sentative of his philosophy of self-support, Burke urged 

his fellow congressman to: 

legislate in relationship to the opening of 
Indian reservations with regard to what would 
be for the best interests of the Indians, and 
not to see how much money can be realized from 
the sale of lands which they do not own, in 
order that they may have a large sum of money 
to squander, and that we should endeavor to 
treat them entirely fair and just under all 
the circumstances, and should only require of 
settlers who may go upon the lands, to make 
their homes, improve and cultivate the same, 
such a price as they will reasonably be able 
to pay. . . .31 

The persistence of Burke and the rest of the South 

Dakota delegation eventually paid off. On April 18, Sen

ator Gamble proposed an amendment raising the price to $4 

per acre for the first three months of the land sale. 

During the next three months, land would sell at $3, with 

all land sold after that going for $2.50 per acre. Presi

dent Roosevelt and the Indian Rights Association, realizing 

that they would never achieve a flat price of $5 per acre, 

accepted the amendment and on April 23, the Rosebud Act 

32 
was signed into law. 

On May 13, Roosevelt issued a presidential procla

mation that opened Gregory County. In response, thousands 

of settlers rushed to the homestead registration sites at 

Chamberlain, Yankton, Bonesteel, and Fairfax, South Dakota. 
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Between July 5 and July 23, the dates set aside for 

registration, perspective settlers filed 105,000 applica

tions. Beginning July 28, the government had drawings to 

determine the order in which applicants would make home

stead entry. Several township sites were secured in 

Gregory County, and one township took the name of Burke 

33 in honor of the architect of the Rosebud opening. 

The Rosebud Act paved the way for additional 

Indian land bills. Spurred by the cries of white settlers 

and speculators to sell surplus territory, politicians 

sought means to acquire Indian lands quickly without cus

tomary tribal consent. Thus, in most of the reservation 

disposition agreements after 1900, less than a three-

fourths majority of adult males in each respective tribe 

agreed to the government's term.s. Tripp County on the 

Rosebud Reservation was opened in 1907, as were portions 

of South Dakota's Cheyenne River, Standing Rock, and 

Pine Ridge reservations. Additional legislation opened 

unallotted Crow and Yakima reservation lands. Pressure 

from white settlers had forced the negotiations between 

the Indians and the federal government. 

Dedicated to m.aintaining the assimilationist 

policies of the previous century, the new assimilationists 

attempted to accommodate Western emigrants while at the 

same time protect Indian rights and promote Indian well-

being through reform measures that had begun in the 
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nineteenth century. They walked a difficult path between 

the philosophy of reform and the politics of expediency. 

Francis Paul Prucha, an authority on the history of 

American Indian policy, contends that while the nineteenth 

century philosophy of assimilation continued to be the 

basis of federal Indian policy after the turn of the cen

tury, lawmakers and administrators in the early 1900s took 

"a pragmatic, practical approach, with the emphasis on 

efficiency and businesslike management that marked the 

34 

Progressive Era." Urgency and efficiency are recog

nizable in Burke's Rosebud Act and are illuminated by 

Gregory County being opened to white settlers before allot

ment proceedings had been completed in the western portion 

35 of the reservation. Burke himself argued m 1904 that 

if no further Rosebud Sioux in Gregory County sought allot

ments, then the remainder of the county "should become 

part of the public domain and be converted into homes 

and farms and occupied by people who will contribute to 

the development and material advancement of the 

country. 

Burke, as other assimilationists, was in a deli

cate position on the Rosebud issue. His home state, which 

contained the highest Indian population in the country, 

was likewise a desirable home for white settlers impatient 

with the reservation system. Burke's primary motivation 

for drafting the Rosebud bill was to create opportunities 
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for settlers wanting inexpensive yet desirable lands. 

Thus he fought President Roosevelt and the Indian Rights 

Association's attempts to raise the sale price, a devel

opment, Burke believed, that would have eliminated many 

whites from obtaining homesteads. 

But Burke had not abandoned the Rosebud Indians, 

especially the Sioux who had acquired allotments in 

Gregory County. He considered such Indians the most 

important beneficiaries of his legislation because they, 

having had the first selection of land, "naturally 

37 selected the best tracts." He sought to insure that 

South Dakota's Sioux had every opportunity to assimilate 

into white culture. He believed that tribalism, in addi

tion to delaying Western settlement, delayed Indian 

self-support and threatened what property the Indians 

held. 

For Burke, the Rosebud bill was a humane action 

consistent with the Dawes Act of 1887. The 452 Indian 

allottees who rejected tribal life, in his opinion, stood 

the same chance of success as their white neighbors. In 

Burke's view, the allottees, provided that they were 

treated fairly by their white neighbors, v;ould become 

productive American citizens. From the vantage point of 

1904, assimilationism, as reflected in the Rosebud Act, 

while encountering an occasional snag, was progressing 

smoothly from its nineteenth century origins. 
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CHAPTER IV 

THE BURKE ACT: BACKGROUND AND DEBATE 

The New York Times, in its April 1, 1906, issue, 

featured an interview with Dr. Charles A. Eastman, a 

physician, author, lecturer, and full-blooded Santee Sioux. 

A graduate of Dartmouth College and the Boston University 

School of Medicine, Eastman, described by the interviewer 

as "a self-contained, retiring scholar to whom the cry of 

the plains and brandished tomahawk are as foreign as 

anything could well be," was the archetype of the assim

ilated savage. An outspoken advocate of the Dawes Act, 

Eastman saw no reason to delay Indian allotting and 

citizenship- Government protection and "racial isolation," 

according to Eastman, only compounded the "fundamental 

change" every Indian had to experience upon entering the 

commerical-dominated world of the white man. The sooner 

the Indian race recognized the superiority of white cul

ture, charged Eastman, the sooner it could "emancipate 

itself from its present downgraded position." 

Perhaps Eastman's most controversial position was 

on the "liquor question." An opponent of prohibition, 

Eastman, as did many of the reformers, viewed the indi

vidual Indian's management of alcohol as a necessary sta^e 

51 



52 

in the civilizing process. Protecting Indians against 

white liquor salesmen, he argued, only prolonged the 

absorption of the red race. For Eastman, the reformers' 

"quintessential, modern Indian spokesman," the question 

of liquor was something "every individual must solve for 

himself, just as he must solve everything else, as an 

independent citizen of this country, not as a 'ward,' a 
2 

condition that brought with it no responsibilities." 

Not all assimilationists agreed with Eastman. The 

Reverend William B. Humphrey, president of the National 

Indian Association, argued that if the Indian abruptly 

lost his government protection and had "civilization 

thrust upon him all at once," he would be "made the victim 

of the land grabber, the shyster lawyer, and the saloon 

keeper—powerful forces which he is unable to resist in 

3 
his present condition." 

The chief congressional critic of Eastman's unre

stricted approach to Indian assimilation was Charles Burke. 

Though dedicated to the destruction of tribalism, Burke 

considered the federal government's trustee responsibil

ities, as provided for in the Dawes Act, crucial to the 

allotment process. Indians who had received an education 

and had established themselves in the white man's world, 

such as Dr. Eastman, were of little concern to Burke. 

Rather, in Burke's view, the recently allotted Indians 

deserved special attention because some of their white 
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neighbors, especially those involved in illegal liquor 

trafficking, seriously threatened assimilation. If pre

paring Indians for surviving in Anglo-American society 

was the ultimate goal of federal policy, than it was, 

Burke believed, imperative that the Indian understand 

the rarndfications of citizenry. Forcing civilization on 

reservation Indians without monitoring and protecting 

their progress defeated the spirit of the Dawes Act. 

Determined to maintain what he considered a successful 

project, Burke in early 1906, in response to a landmark 

Supreme Court decision affecting the official status of 

allottees, prepared an amendment to the 188 7 General 

Allotment Law that addressed certain pitfalls of Indian 

citizenship that Dawes and the "Friends of the Indian" had 

not foreseen. 

The question of Indian citizenship had plagued the 

government since 1831 when the Supreme Court delivered its 

ambiguous Cherokee v. Georgia decision. Chief Justice 

John Marshall, in delivering the opinion of the Court, 

observed that "The condition of the Indians in relation to 

the United States is perhaps unlike that of any other two 

people in existence." Marshall argued that although the 

tribes were separate nations and thus owed no allegiance 

to the United States, they were not foreign nations as 

interpreted by the Constitution. Instead, Indian tribes 

were: 
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domestic dependent nations. They occupy a 
territory to which we assert a title inde
pendent of their will, which must take effect 
in point of possession when their right of 
possession ceases. Meanwhile they are in a 
state of pupilage. Their relation to the 
United States resembles that of a ward to 
a guardian.^ 

The Court, inferring that justice for the Indian was a 

political matter outside its jurisdiction, dismissed the 

Cherokee case. From that point. Congress determined the 
5 

exact status of individual Indians. 

But Congress found Indian citizenship an obtuse 

issue, and in the fifty years following the Cherokee deci

sion, little was accomplished. Following the ratification 

of the Fourteenth Amendment in 1868, the Senate Committee 

on the Judiciary began to investigate the amendment's 

relevance to the nation's Indians. Citing the Cherokee 

Nation case, the committee in 1870 reported that because 

the tribes had always been treated as foreign nations and 

had governed themselves, they were not "subject to the 

jurisdiction of the United States, in the sense in which 

the term jurisdiction is employed in the fourteenth amend-

ment to the Constitution." The next year. Congress 

officially confirmed the Indians' ward status in an 

amendment to the Indian Appropriation Act that negated the 

treaty system and recognized the tribes as independent 

nations. Over the following decade the issues of law 

and jurisdiction within reservations and Indian Territory 

took precedence over the narrower issue of citizenship. 
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A controversial Supreme Court decision in 1884, 

however, returned Congress's attention to Indian naturali

zation. In 1880, John Elk, a Winnebago Indian who had 

severed his tribal ties, attempted to register and vote 

in an Omaha, Nebraska, municipal election. Charles Wilkins, 

the voter registrar, rejected Elk on the grounds that he 

was an Indian and therefore not a United States citizen. 

Elk sued for the right to vote, but lost his case in a 

federal circuit court, whereupon he appealed to the Supreme 

Court. The court, in a landmark case, declared against 
o 

Elk's citizenship. 

Justice Horace Grey, writing for the majority, 

declared that Indians were members of "alien nations" who 

"ov/ed immediate allegiance to several tribes and were not 

9 

part of the United States." For Indians to become citi

zens. Grey argued, the overt consent of the government, 

whether through the treaty process or naturalization, was 

necessary. In Elk v. Wilkins, the Supreme Court, as they 

had done half a century earlier, pronounced Congress 

responsible for the Indians' status. 

The Elk decision drew a fiery response from 

Senator Henry Dawes, who likened the case to the fugitive 

slave cases of the 1850s. Frustrated that individual 

Indians were not allowed the protection of the law that 

their white counterparts were, Dawes in late 1885 



56 

introduced his general allotment bill with a clause 

providing for naturalization of allottees.''"•'" 

Citizenship with allotment had not alv/ays been 

a popular theme. During the Coke bill debate in 1881, 

Senator George H. Pendleton of Ohio (sponsor of the 

Pendleton Act of 1883), arguing that any allotment bill 

"should be stripped of every other question than the 

single one of the holding in severalty of the lands of 

the Indian," called for the drafting of a separate bill 

naturalizing Indians. Senator Wilkinson Call of Florida, 

a firm advocate of general allotment, emphasized the dan

gers of granting citizenship to an Indian before he 

understood the duties and responsibilities which came with 

it. "I do not believe that it is always best to extend 

what is called the protection of the laws over this 

people," Call commented. 

The laws are oftentimes administered in a spirit 
of harshness. Under them the poor and the weak 
are subject to be wronged and overreached as 
much by the cunning and strong as they are sub
ject in the savage state to violence and wrong. 
I think that in many cases it is quite probable 
that the tribal relation is a better security 
for their protection than a direct amenability 
to the law. . . .12 

By 1886, because of the insistent demands of 

Christian reformers that American natives be accorded equal 

protection under the Constitution, Senator Call's warnings 

had largely been forgotten. One of Henry Dawes's chief 

congressional allies in the severalty debate. House 
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Democrat Thomas Skinner of North Carolina, stressed the 

need for individual Indians to escape the tribal tradition. 

Under the provisions of citizenship. Skinner believed, "the 

strong arm of the law" would protect the Indian "in life, 

liberty, and property," and enable him "to cope on an equal 

footing with any white man who might attempt to cheat him 

out of his newly acquired property. . . . " Skinner confi

dently concluded that with the securement of a citizenship 

13 clause, the "Indian problem" would cease. 

Skinner's hope for a final solution was embodied 

in section 6 of the General Allotment Law of 1887, which 

granted allotted Indians national and state citizenship 

14 under the Fourteenth Amendment. In the minds of many 

congressmen, reformers, and administers of the new policy, 

citizenship would save individual Indians from the humili

ation and defeat experienced by John Elk, a man whose 

tribal heritage wrecked his chance for citizenship and 

full justice. The Dawes Act, they reasoned, broke the 

tribal chains that bound the individual Indian, thus 

enabling him to enjoy freedoms guaranteed by the Consti

tution of the United States. In return, Indians needed 

only to recognize the white man's government as sovereign. 

"Allegiance," Commissioner of Indian Affairs Thomas J. 

Morgan wrote in 1891, "seems to be the term adopted to 

express in one word all the burdens and obligations of 

,,15 
the citizens of a State or nation. 
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Such ideologies could not alone guarantee 

assimilation. Some minor loopholes in the Dawes Act 

delayed Indian self-support. In addition, Indian allottee 

leasing, made possible by a 1891 amendment to the law, 

weakened Indian agriculture, and increased reservation 

liquor trafficking, as cited by Christian reformers, 

threatened the civilization process. Americans wanted 

an end to the whiskey trade. 

Public demand to stop liquor trafficking enjoyed 

a long history. An 1862 act prohibited liquor sales to 

any Indian under the care of a superintendent or agent, 

but judges often gave minimum sentences to offenders. In 

1873, the secretary of the Board of Indian Commissioners, 

complaining of weak federal and state liquor prohibitions, 

warned of the slow destruction of whole tribes because of 

drunkenness. In the early 1880s, Commissioner of Indian 

Affairs Hiram Price went so far as to recommend legisla

tion outlawing the manufacture or sale of liquor within 

twenty miles of an Indian reservation. Indian reform 

organizations had strong ties to the temperance movement, 

and the Prohibition Party, which considered the reservation 

liquor problem a primary concern, supported them. 

The citizenship provision of the Dawes Act greatly 

weakened reservation prohibition laws, for allotted 

Indians were no longer covered by them. In an attempt to 

strengthen liquor controls. Congress in 1897 outlawed the 
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sale of liquor to allotted Indians protected by the Dawes 

Act's twenty-five year trust provision. To deter potential 

v/hiskey traders. Congress imposed a minimum penalty of 60 

days imprisonment and a $100 fine for violators of the act. 

Reformers praised the strength of the bill and pronounced 

17 it a ma^or success for assimilationism. 

But the high rate of illicit liquor sales to 

Indians continued. In his 1902 report. Commissioner of 

Indian Affairs Jones, noting the inability of Indian agents 

and federal investigators to control trafficking requested 

five to ten thousand dollars to utilize in "warfare . . , 

against liquor dealers." The opening of reservations and 

continued white settlement, Jones asserted, gave the 

Indians "greater opportunity than ever to satisfy their 

craving for strong drink. . . . " He insisted that unless 

special legislation funding his request was granted, the 

18 Indian Office would be unable to cope with the problem. 

The Supreme Court dealt Indian liquor prohibition--

and the allotment law in general—a serious blow in April, 

1905. In Matter of Heff, the Court ruled that a 1904 

liquor sale of two quarts of beer by a white man to John 

Butler, an allotted Kickapoo Indian from Kansas, was not 

a violation of liquor laws since Butler had acquired citi

zenship under the General Allotment Law of 1887. Solicitor 

General Henry M. Joyt, in speaking for Butler, argued that 

prior to the end of the twenty-five year trust period and 
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before allottee patents were conveyed in fee, as provided 

for in section 5 of the Dawes Act, Indians were not con

sidered national or state citizens. Hoyt emphasized that 

even if citizenship came with allotment, the federal gov

ernment possessed the authority to regulate liquor trade 

with allottees. He reminded the court that the General 

Allotment Law had been amended numerous times, proof that 

"citizenship of Indian allottees is not inconsistent with 

19 the guardianship of Congress." 

In delivering the court's opinion. Justice David 

J. Brewer maintained that section 6 of the Dawes Act 

clearly provided that citizenship be granted to individual 

Indians at the moment of allotment and issuance of patent, 

and "not that he will be a citizen after twenty-five years 

have passed" or when patent was conveyed in fee. Though 

conceding that the trust period guarded an Indian's prop

erty against alienation. Brewer charged that citizenship 

severed the government's role as guardian. He concluded 

"that when the United States grants the privileges of 

citizenship to an Indian . . . it places him outside the 

^ r. ..20 

reach of police regulations on the part of Congress. 

The Heff decision alarmed Congress's Indian 

experts for two reasons: The decision disabled the Indian 

Office in its protection of allottees from liquor and 

other "vices" of white society. Moreover the case threat

ened the pace of the assimilation policy because Indian 
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Office administrators would now be reluctant to allot 

reservation lands and thus sever the government's 

21 
guardianship role. 

Concerned about the impact Matter of Heff would 

have on newly allotted South Dakota Indians, Representa

tive Burke suggested a comprehensive solution to the 

problem. Though the Heff decision disabled the Indian 

Office's fight against the illegal liquor trade, something 

could be done to prepare Indians against the threat liquor 

trafficking posed. To realign the allotment-citizenship 

arrangement with what he perceived as the original intent 

of Senator Henry Dawes, Burke introduced legislation, 

H.R. 11946, on January 15, 1906, to amend section 6 of 

the General Allotment Law. 

As a congressman, Burke had always attempted to 

control the Indians' future, but his motivation for the 

"Burke Act" was decidedly paternalistic. In his committee 

report on the bill, he stressed that prior to the Heff de

cision. Congress and the Indian Office considered allotted 

Indians under the Dawes Act "wards of the nation" and still 

subject to federal jurisdiction. In cases involving liquor 

sales to Indians, federal courts had assumed jurisdiction 

v/hether the Indian was an allottee or not. But because 

the Supreme Court had declared allottees citizens, Burke 

noted, there had "been more or less demoralization among 

the Indians, as most of them have taken allotments and 
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liquor has been sold to them, regardless of the fact that 

they are Indians. . . . " To reverse this trend and better 

clarify the meaning of the General Allotment Law, he 

advised Congress to amend the citizenship provision of 

the 188 7 act "so that hereafter, whenever an allotment of 

land is made to an Indian, citizenship will be withheld 

from such Indian during the trust period." In Burke's 

view, such a revision would provide allotted Indians a 

twenty-five year protective shield against liquor traf

fickers and white speculators seeking access to Indian 

22 property. 

Although in drafting H.R. 11946 his primary con

sideration was the guardianship of Indian allottees, Burke 

likewise sought to maintain the momentum of assimilation. 

To meet this goal, the Burke Act authorized the Secretary 

of the Interior, when convinced that an allottee in trust 

status could manage his or her own affairs independent of 

federal supervision, to issue a patent in fee. Each 

allottee would then become a full citizen of the United 

o^ X. 23 States. 

To insure the allottee's continued protection, 

Burke wanted a competence clause—a provision to insure 

that the allottee could handle the new status. Burke 

perceived a competent Indian as one who understood the 

value of money and could survive even after his money was 

gone. Such a clause, he believed, would relieve Congress 
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from passing special legislation each time an allottee 

sought a fee-simple patent, and instead place the respon

sibility for determining competency on the Interior and 

Indian departments, who, according to Burke, "know best 

when an Indian has reached such a stage of civilization 

24 
as to be able and capable of managing his own affairs." 

Burke thought that only those Indians who applied for 

patents would receive them. 

Secretary of the Interior Ethan A. Hitchcock and 

Commissioner of Indian Affairs Francis Leupp supported 

Burke's bill. The commissioner agreed that in many Indian 

communities, due to indifference, financial distress, or 

an inability to uphold the law, citizenship had been a 

disadvantage, and he believed that many allottees were 

being influenced by "unprincipled whites, who cater to 

their weaknesses." Postponing citizenship during trust 

status, he reasoned, allowed the Indians "not fitted for 

its duties or able to take advantage of its benefits" a 

period of preparation. Leupp deemed the competency 

provision "especially desirable legislation and in harmony 

with the spirit of our law" because many allottees were 

capable of managing their own business transactions and 

the responsibilities of citizenship before their trust 

status expired. Such allottees, upon obtaining patents 

in fee, would be "absorbed into the community," thus 

lessening "the number of 'wards of government. . . 
I I* 
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Leupp considered the provision "safeguarded" for an 

investigation of an allottee's "civic competency" by a 

superintendent, agent, and Indian Office inspectors was 

required before the Interior Department issued a fee 

patent. Secretary Hitchcock approved the commissioner's 

25 view and urged that the bill be recommended. 

Even before H.R. 11946 had reached the House floor, 

Burke was defending its applicability to the assimilation 

policy. During an Indian appropriation bill debate on 

March 7, Burke reaffirmed his commitment to tribal dis

solution, the continued granting of fee-simple patents, 

and the division of tribal funds among individual Indians. 

"Of course," he added, "I would limit this to such indi

vidual Indians as had reached such a stage of advancement 

2 6 
as to be capable of managing their own affairs." 

The following day, representative John H. Stephens 

of Texas, emphasizing the revolutionary changes Matter of 

Heff had brought to Indian affairs, insisted that the 

Supreme Court had transferred the funding for the educa

tion of allottee's children to the respective states. 

Stephens then offered an amendment to the appropriation 

bill that would sever federal funds for children of 

allotted Indians. Burke responded that the amendment 

would "practically end the education of the Indian." 

Stephens asked Burke when and where he proposed to "draw 

the line" on educating Indian children, a service, argued 
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the Texas congressman, that was unfair to the United States 

Government and taxpayers. "When," replied Burke, 

they have reached such a stage of advancement 
and civilization that will fit them to take 
their place in the world with white men, and I 
contend, and I think the gentleman will admit, 
that the allotment law which the Supreme Court 
construed in the Heff case which gave the Indian 
allottees citizenship, that Congress when it 
passed the law never contemplated that citizen
ship would follow until the fee simple patent 
had issued.27 

The House debate over the Burke Act took place on 

March 9. Again Representative Stephens, this time noting 

the inconvenience Burke's bill caused current fee patent 

applicants and the effect the bill would have on current 

allottees, questioned the necessity of amending the Dawes 

Act. Burke ensured Stephens that the bill would not 

affect Indians who had already achieved citizenship under 

the Dawes Act. Rather, he indicated, it authorized unal

lotted "'blanket Indians'" from South Dakota and other 

states and perspective allottees from remote areas who 

did "not possess one single qualification entitling them 

to citizenship" a better chance to prepare for citizenship. 

Burke cautioned Stephens that unless the allotment-

citizenship clause of the Dawes Act was addressed, the 

28 
future of the assimilation policy was in jeopardy. 

Following remarks by Montana's Joseph M. Dixon and 

Kansas's Charles Curtis, who both praised Burke's bill as 

a great improvement over existing law, the House consid

ered the legislation's applicability to Indian Territory. 
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Burke maintained that his bill pertained to the territory's 

Indians, but Representative Curtis, author of the Curtis 

Act which paved the way for Indian Territory allotting, 

pointed out that Congress had already granted citizenship 

to those tribes. Burke accepted Curtis's argument and 

suggested that the Kansas congressman offer an amendment 

excluding the Five Civilized Tribes from the act. Subse

quently, after Curtis offered the exclusionary amendment, 

Burke satisfied his colleagues that the legislation had 

no effect on previously allotted Indians, and a vote was 

29 taken. By a voice call, the Burke Act was passed. 

The Senate Committee on Indian Affairs slightly 

altered the House version of the bill. Its primary revi

sion was an Indian Territory exclusionary clause that 

struck out "Five Civilized Tribes" and inserted "any 

30 
Indians in the Indian Territory." 

Once on the Senate floor, the bill encountered 

some difficulty. Minnesota Senator Moses E. Clapp, a 

member of the Senate Indian affairs committee, offered 

a significant amendment on the subject of the inheritance 

of allotted lands. 

Inherited Indian land was a complicated problem. 

It had been an issue since the Dawes Act of 1887 required 

intestate division of deceased allottee's land according 

to the inheritance laws of the state or territory where 

the allotment was located. The subject of inherited lanes 
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arose in 1902, when section 7 of the Indian appropriation 

bill for the next fiscal year authorized adult heirs of a 

deceased allottee to sell and convey the allotment. The 

1902 law had stemmed from Congress's desire to keep Indian 

lands under cultivation, a hope among Indian Office person

nel that sale of inherited land would help heirs finance 

their property, a belief among Indian agents and superin

tendents that the accumulation of land by Indians would 

lead to leasing and not agriculture and stockraising, and, 

as always, pressure on Congress from whites desiring 

31 Indian lands. 

Due primarily to a framework that allowed state 

courts to probate and administer Indian estates, the heir

ship clause had proved disastrous for Indians. Differing 

views and conflicting procedures among state courts on 

the subject of heirship, in the opinion of the Indian 

Office, impeded assimilation. In many cases, local courts 

terminated the government's trusteeship. In his report 

for 1904, Commissioner of Indian Affairs William Jones 

noted that between September 15, 1903, and June 30, 1904, 

approved sales of inherited lands averaged 8,182 acres 

per month. Titles were in many cases transferred to spec

ulators, with the Indian losing the difference between 

the speculative value and the value of the land to the 

landseeker. Jones, arguing that the law had produced 
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results "detrimental to the Indians' welfare," asked that 

it be immediately reconsidered. 

Senator Clapp, to solve some of these problems, 

offered an amendment to the Burke Act. It transferred 

the responsibilities of ascertaining allottee heirs and 

probating Indian estates from the state courts to the 

Department of Interior. The amendment, seen as a major 

step toward reversing Indian losses, went unchallenged. 

The Senate approved it as part of the Burke Act. More 

importantly, the amendment provided the basis for the 

Burke-inspired Omnibus Bill of 1910, a significant 

bundle of legislation that refined and clarified, among 

other things, laws affecting leasing, probating of Indian 

estates, determination of heirs, declaration of competency, 

33 and patent issuance. 

The House concurred to the Senate amendment of 

the Burke bill on April 27, and on May 8, 1906, President 

34 
Roosevelt signed H.R. 11946 into law. In Burke's 

opinion, the primary features of the legislation—the 

withholding of Indian citizenship during the twenty-five 

year trust period and authorizing of the Secretary of the 

Interior to grant a fee patent and citizenship status 

prior to the trust period expiration—were "in accordance 

35 
. . . with what the original allotment law contemplated." 

A stern defender of the government's assimilation 

policy, Burke had moved to close loopholes in the General 
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Allotment Law unforeseen, he believed, by Senator Dawes 

and the 49th Congress. The Indian's management of liquor 

trafficking and other underhanded tactics by whites were 

not, in Burke's mind, necessary evils for teaching the 

individual self-support. The purpose of the government's 

Indian policy, not to mention the solution to the "Indian 

problem," was the complete assimilation of "blanket 

Indians" into American society. For Burke, failing to 

ensure that Indian allottee's were afforded the best 

possible opportunity to succeed as farmers and American 

citizens violated the spirit of the Dawes Act. 

The most striking testimony to Burke's genuine 

concern for Indians and the assimilation process was the 

fact that by 1906, many South Dakotans considered the 

allotment scheme unsuccessful. In the January 26, 1906, 

issue of the Sioux Falls Argus-Leader, a heavy supporter 

of Burke's Rosebud bills, the editors cited what they saw 

as "the almost total failure" of the allotment law. Indi

vidual Indians were unable to manage their own farms, and 

allottee lands were "uncultivated and practically unim

proved except where they have been leased to the white 

man." Most Indians would not work at all unless under 

the direction of an "overseer." "The government does not 

get rid of its responsibilities to the Indian by allottina 

him land," the editors claimed, "nor does it thus solve 

the problem of his support." The editors concluded that 
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government-sponsored labor was "the most economical way" 

to civilize Indians. They wanted an end to allotment. "̂^ 

Burke, at least for the immediate future, remained 

steadfast on the viability of allotment as federal Indian 

policy, and not until new political pressures appeared in 

the late 19 20s did he begin to question the program. He 

always believed, based on his observations of South Dakota 

Indians, that allottees, when given an equal opportunity, 

were as successful as their v/hite counterparts. For 

Congressman Burke, any assumption that the General 

Allotment Law was unsuccessful was unacceptable, espe

cially since his Burke Act had revamped the law to meet 

the realities, rather than the ideals, of Indian-white 

relations. 
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CHAPTER V 

THE BURKE ACT: REACTION AND APPLICATION 

In a speech to the 1906 Lake Mohonk Conference of 

the Friends of the Indian, Comm.issioner of Indian Affairs 

Francis Leupp, in reference to the Burke Act, informed 

his audience "that it was in accordance with my wish that 

Mr. Burke drew this law and procurred its passage." The 

commissioner, who exaggerated his ov/n role in the drafting 

of the bill, expressed hope that the new legislation, by 

closing loopholes in the Dawes Act, would reduce the graft 

and corruption in the allotment system. 

Although his comments were warmly received by the 

Christian philanthropists gathered at Lake Mohonk, Leupp 

won little support for his backing of the Burke Act. 

Reform organizations—the Indian Rights Association and 

the Board of Indian Commissioners in particular--were 

highly critical of the lav;. The revolutionary changes 

in Indian policy for which these groups had lobbied were 

designed to "free" the individual Indian to practice his 

civil rights alongside white Americans. The Burke Act, 

some reform groups maintained, stalled such assimilation 

and threatened to return Indians to ward status. To them, 

74 
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revising the Dawes Act to protect allottees seemed a giant 

step backward. 

Nonetheless, demands by reformers to overturn the 

Burke Act went unheeded. Whereas in previous decades, 

opposition to a policy from the Indian Rights Association 

or the Board of Indian Commissioners spelled defeat, in 

the case of the Burke Act such opposition drew no response. 

In large measure, the passage of H.R. 11946, which in 

Burke's opinion was a major victory for the assimilation 

policy, marked the reformers' first major defeat. Although 

their doctrine of allotment and citizenship remained the 

only acceptable program for Indian affairs in the early 

twentieth century, the reform groups no longer influenced 

federal policy to the extent they had in the 1880s and 

1890s. Leupp and Burke increasingly viewed the Christian 

humanitarians as unrealistic sympathizers whose passion for 

immediate Indian equality under the law only threatened the 

future of the allotment process. Progressive Era Indian 

experts, in spite of the reformers' disapproval of their 

position, interpreted the Burke Act as in agreement with 

the General Allotment Law, and they sought to ensure it 

a place of permanency in federal Indian policy. 

Unfortunately for the Indians, Charles Burke was 

not always in Washington to oversee the application of his 

legislation. When administered by impatient government 

officials concerned with the efficient use of agricultural 
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land during World War I, the Burke Act led to the rapid 

and massive dissolution of Indian property. It was not 

until Burke returned to Washington as Commissioner of 

Indian Affairs that the original intent of the Burke Act 

was reestablished, by which time the spirit of the 

assimilation program was dying. 

Meanwhile in 1906 Commissioner Leupp, in the 

opening lines of his annual report, confidently announced 

that his summary "will probably . . . present a greater 

array of notable features than any of its predecessors." 

Emphasized in the report was the Burke Act, legislation 

which Leupp believed was attuned to the complexities of 

Indian affairs. The commissioner, who considered the 

"Indian problem" a human rather than a racial question, 

argued that the Indians were, like their white neighbors, 

"of more than one sort, ranging from good degrees of 

intelligence, industry, and thrift to the depths of help

lessness, ignorance, and vice." Whereas Indians in the 

former class were prepared for citizenship, the Burke Act 

enabled the Indian Office "to manage the affairs of the 

helpless class" until their twenty-five year "apprentice

ship in civic responsibilities" was completed. Leupp hoped 

that during the trust period, new Indian communities would 
3 

progress to a stage of "enlightened local self-government." 

Leupp presented in the report his plan for deter

mining competent allottees. Any Indian "earning a 
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livelihood at any honorable occupation," the commissioner 

noted, could apply for a fee patent. Such a self-supporting 

individual understood the value of land and could conduct 

everyday business. "in short," wrote Leupp, "I would make 

industry the primary test and use this as the lever to 

force Indians to earn their bread by labor." On receipt 

of an allottee's application, Indian Office officials were 

to post a notice which described the applicant's land and 

which announced that, after thirty days, the application 

would be reviewed by the Indian Office. Prior to that 

review, any and all persons acquainted with the applicant 

could provide evidence proving why a patent in fee should 
4 

not be issued. 

Before sending the application, the agency super

intendent was required by the Indian Office to describe 

the applicant's education, health, industriousness, prac

tical business experience and the value of his allotment. 

The inquiry concluded with the following question: 

After carefully weighing the applicant's qual
ifications, taking into consideration his past 
record, his associations, the advancement he 
has made and the opportunities he has had, do 
you believe that he has the necessary business 
qualifications to enable him to manage his own 
affairs successfully? 

The superintendent, based on the above information, would 

then favorably or unfavorably endorse the respective appli

cant and send the application and endorsement on to 

5 
Washington. 
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Though admitting that further safeguards might be 

necessary, Leupp nonetheless praised the Burke Act as a 

major step toward the completion of the allotment process. 

The country, Leupp stressed, was "dem̂ anding an end to the 

Indian question," and the nev; law, when "v;isely adminis

tered, will accomplish more in this direction than any 

other single factor developed in a generation of progress." 

Despite the Indian Office's enthusiastic support 

for the Burke Act, not all interested parties found the 

new policy satisfactory. Senator Henry Teller of Colorado, 

a longtime critic of government guardianship and one of the 

country's chief spokesmen for western expansion, opposed 

the Burke Act because he believed the legislation treated 

Indians as a special group. The act, argued Teller, 

threatened the idea of equality under the law. The Colorado 

senator, voicing the opinion of many westerners, urged the 

government to stop distinguishing between Indian wards, 
7 

Indian citizens, and their white neighbors. 

Equally outspoken was the Indian Rights Associa

tion, which viewed any amendment to the Dawes Act as 
o 

pernicious legislation. Leupp's advocacy of the Burke 

Act was especially troubling to the organization. The 

commissioner, an ex-Indian Rights Association lobbyist 

and Board of Indian Commissioners member. Rosebud Act 

critic, and Lake Mohonk participant, had become an 

independent-minded administrator who often acted without 
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the reformers' advice and, in the case of the Burke Act, 

in sharp opposition to them. By 1908, Indian Rights Asso

ciation founder Herbert Welsh concluded that it was Leupp's 

intention "to drive the Indian Rights Association from the 

field."^ 

Perhaps the most earnest opponent of the Burke Act 

was the Board of Indian Commissioners. In its report for 

1906, the commissioners admitted that since the formation 

of the board during the presidential administration of 

Ulysses S. Grant, there had been a "most marked improve

ment in nearly every respect" of Indian affairs. 

Nevertheless, reservation liquor trafficking remained a 

serious concern, and the board members took "very great 

satisfaction" in Commissioner Leupp's recommendation to 

enlarge the Indian service to capture more efficiently 

and prosecute liquor salesmen. "The terrible ravages of 

the drink habit" had already undermined the successes of 

many allottees. Matter of Heff, the board members empha

sized, "has seemed to threaten the very existence of 

certain tribes where allotm^ents had already been made." 

In spite of their opposition to the Supreme Court 

decision in Heff, the board was as equally opposed to the 

Burke Act. Leupp's advocacy of the bill as a means to 

protect allottees against liquor salesmen was praiseworthy, 

the board reasoned, but it also believed that the "pro

longed period of exclusion from the duties and rights of 
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citizenship is too heavy a price for the Indians to pay 

for the protection of the Indian Bureau." The board, for 

a decade an outspoken opponent of all aspects of Indian 

administration and special legislation, charged that the 

Burke Act only prolonged the Indians' status as "a 

distinct class of . . . special wards of the nation" and 

retained "an Indian Bureau, with all the machinery essen

tial to its maintenance." 

The board glibly noted the bill's competency 

clause allowing for early admission to citizenship when 

the Secretary of the Interior saw fit. "But the entire 

aim of the law," the board maintained, 

is to take away from the Indians that presump
tion in favor of immediate citizenship coming 
with the allotment of lands in severalty, by 
which the wise statesmanship of Senator Dawes 
and others who framed and carried into effect 
the Dawes Act of February, 1887, proposed to 
train Indians for citizenship by intrusting 
them at once, on allotment, with the duties 
and the conscious responsibilities of active, 
local citizenship, and with the manhood-
stimulating right of suffrage. . . . 

Preparedness for self-government, the board concluded, 

would come only when Indians were given the opportunity 

12 
and the authority to run their lives. 

The Board of Indian Commissioners and reformers 

in general failed to persuade either Congress or the 

Indian Office to reject the Burke Act, a striking illus

tration, observes one historian, that "the privileged 

place of their organizations and the strongly religious 
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orientation of the programs had faded away."^^ Burke and 

Leupp had come to view the reformers as detached meddlers 

whose ideas were inappropriate for the realities of 

assimilation. The resignation of Francis Leupp from the 

Office of Indian Affairs in 1909 was somewhat of a conso

lation for the reformers. Indian Rights Association 

president Carl E. Grammer referred to the resignation as 

"a cause of congratulations" because Leupp's "egotism had 

made it impossible for him to catch other people's point 

of view. . . ." 

His retirement from public service did not deter 

Leupp from defending the Burke Act. He continued to 

emphasize that Henry Dawes foresaw possible "defects" in 

the General Allotment Law but thought that the Indians' 

exposure to alcohol, in addition to being a stage in the 

formation of good character, was worthy of risk if the 

individual gained citizenship- When the negative effects 

of the Dawes Act surfaced, Leupp explained, congressmen 

in agreement with the "moral principles" of the act but 

concerned about its suitability recommended revisions. 

Leupp criticized the opponents of the Burke Act 

for being out of touch with Indian affairs, for the 

legislation was not an "idea of startling and perilous 

novelty." He cited Secretary of the Interior Hoke Smith's 

annual report for 1895 in which Smith, noting that "the 

condition of individual Indians . . . varies to such an 
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extent that legislation cannot . . . fix the same rules 

for all the Indians," advocated broader Indian Office 

discretion in deciding which Indians were prepared for 

citizenship. Leupp asked the "unthinking critics" of 

the Burke Act not to overlook the intent of the bill. 

Just as the Dawes Act "was suited to its own era," so 

to was the Burke bill, which "to the same degree that it 

makes citizenship more difficult for the unfit Indian to 

16 obtain, also makes it easier for the Indian who is fit." 

Leupp reminded reformers that those officials best-suited 

to gauge an Indian's progress, the agency superintendents, 

concentrated on freeing the individual from wardship but 

17 stood ready to advise him when necessary. 

As Leupp and the reformers carried on their debate 

over the merits of fee patency and citizenship. Congress

man Burke sought to clarify the heirship clause of the 

Burke Act. Burke, who won reelection to the House in 1908 

after having lost a Senate bid two years earlier, was new 

chairman of the House Indian affairs committee. From the 

position, he introduced in December, 1909, a bill to pro

vide for, among other things, the determination of heirs 

of deceased Indians and the disposition and sale of 

deceased Indians' allotments. When reported from commit

tee on April 26, 1910, the bill had essentially become an 

omnibus bill, authored by the committee as a whole and 

containing 33 sections over a variety of issues, many of 
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the sections previously introduced as separate bills. The 

first six sections encompassed Burke's 1909 bill, the most 

important sections being a reiteration of the heir clause 

of the Burke Act and stipulations allowing allottees to 

18 
dispose of their property by will. 

During the "Omnibus Bill" debate on May 11, 

Representative William Sulzer of New York confronted 

Burke over a clause in the legislation allowing the 

issuance of "certificates of competency" which lifted 

restrictions on inherited land sales. Sulzer warned Burke 

that any legislation removing restrictions regarding the 

alienation of Indian lands was "bad legislation" and that 

the government should "protect the Indian with every 

restriction it can. . . . " Burke assured the New York 

congressman that the clause was in accordance with the 

Burke Act because it protected incompetent Indians while 

freeing those Indians able enough to manage their own 

affairs. Too much government protection was detrimental 

to the Indian, Burke charged, especially because "there 

is no race of people in this country today that are more 

capable of making good citizens and becoming self-

supporting than is the Indian. . . . " Sulzer angrily 

accused Burke of trying to destroy allotment restrictions, 

thus allowing the Indians to sell their land. Despite 

such criticism, the competency clause remained attached 
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to the final Omnibus Bill, signed by President William Taft 

on June 25, 1910.''"̂  

Representative Sulzer's fear of a massive disin

tegration of Indian lands resulting from the Omnibus Bill 

never materialized. In fact, certain provisions in the 

first six sections of the bill, originally authored by 

Burke, greatly reduced the loss of inherited lands. The 

law provided for the making of wills, an action that had 

been outlawed by the Indian Office in 1894. The bill 

ensured that after an allottee's death, his will would be 

reviewed and approved by the Secretary of the Interior to 

ensure that it reflected the desire of the deceased and 

that its contents were not the product of undue pressure 

from whites. The bill also strengthened the heirship 

clause of the Burke Act. Section 1 of the 1910 bill 

emphasized that if an allottee died before the expiration 

of the trust period without having made a will disposing 

of his land, the Secretary of the Interior would ascertain 

the decedent's heir or heirs. This provision effectively 

20 
terminated the intestate heirship clause of the Dawes Act. 

As had been the case with the Burke Act, Congress

man Burke viewed the Omnibus Bill as a clarification of 

the assimilation program precipitated by the General 

Allotment Law. The Omnibus Bill simply reaffirmed the 

government's promise to protect allottee's property. Weak 
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laws which undermined Indian land ownership, and thus 

Indian agriculture, had been terminated or revised. 

Burke's belief in the assimilation program was 

further reinforced during visits to South Dakota Indian 

reservations in the fall of 1910. On returning to Wash

ington, Burke told his fellow congressman that he was 

impressed at the progress made by Indian allottees during 

the past two years. He noted that about 50 percent were 

engaged in farming "just the same as other people farm," 

a development "due largely to the policy of the Indian 

21 Department m encouraging them along that line." 

Burke fully supported Robert G. Valentine as 

Leupp's replacement as Indian affairs commissioner. The 

policy of postponing citizenship until an individual 

revealed competence was readily accepted by Valentine, 

who during his tenure from 1909 to 1912, cautiously issued 

patents in fee. Valentine opposed granting fee patents 

unless evidence showed that a patent would be advantageous 

to the applicant. Past evidence revealed, argued the com

missioner, that the liberal granting of fee patents was 

"utterly at crosspurposes with the other efforts of the 

Government to encourage industry, thrift, and independence." 

Statistics in Valentine's annual report for 1911 demon

strated that he and Leupp had reduced fee patency. Between 

1887 and May 8, 1906, 65,000 Indians acquired citizenship, 

an average of over 3,400 per year during that period. 
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Valentine indicated that since the passage of the Burke 

Act, only about 400 Indians had become citizens.^^ 

Though a strong opponent of premature citizenship. 

Commissioner Valentine nevertheless advocated a stepping 

up of the allotment process. Valentine pushed the nine

teenth century plan "of getting each Indian family upon 

land of its own, and into the process of making a civi

lized home for itself. . . . " m 1911 alone, 2,000,000 

acres of land were allotted to 13,000 Indians. Although 

not all Indians were meant to be farmers, wrote Valentine, 

agriculture was "the best chance of the majority."^^ 

In September of 1912, Valentine resigned in face 

of a congressional investigation that charged him with 

improprieties in the conduct of his office. Cato Sells, 

a progressive Democrat from Texas who played an influ

ential role in Woodrow Wilson's first presidential 

campaign, replaced Valentine in June of 1913. Sells 

shared his predecessors' desire to suppress liquor traf

ficking, announcing shortly after his nomination that he 

would avoid liquor while in office. He strongly supported 

the campaign for Indian farming and stockraising, "the 

main road for the Indians' advancement toward civiliza

tion." But whereas the two previous Indian Office 

administrations had urged caution in issuing fee patents. 

Sells, despite warning from superintendents that the 

absence of government supervision could prove disastrous. 
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accelerated the removal of restrictions on Indian land. 

Sells tenure as commissioner from 1913 to 1920 stands as 

the high point of fee patent issuance, a development made 

possible, ironically, by an emphasis on the competency 

clause of the Burke Act. 

Several factors motivated the Indian Office to 

liberalize its policy. As always, land-hungry whites from 

western states demanded the removal of restrictions on un

cultivated, undeveloped allotments. Local and state 

governments were also requiring that Indian lands come 

under their tax jurisdiction. Finally, the Indian Office 

itself, weary of its trustee responsibility and convinced 

that private ownership and self-support was the final 

solution to the "Indian problem," advocated accelerated 

fee patency. 

In the first year of his term. Sells targeted 

mixed-blood Indians, whom he regarded as having the 

"inherited capacities" and "more advanced home environ

ment," for early fee patency. By the end of the year, 

the Indian Office had approved 520 applications with 

90 percent of the applicators of one-half Indian blood 

1 26 or less. 

In 1914, Charles Burke's last full year as a 

United States representative, Secretary of the Interior 

Franklin K. Lane, in an effort to accelerate the fee 

patency process among all Indians, suggested to Sells 
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that a "competency commission" be established to determine, 

reservation by reservation, those individuals fit for 

citizenship and capable enough to manage their own business 

transactions. Sells endorsed Lane's plan as did the Indian 

Right's Association, which viewed the responsibilities of 

citizenship as a necessary stage in assimilation. Advo

cates of the plan apparently held little concern for those 

Indians who might fail and lose their land. 

The competency commission began its work in April 

1915, at the Pima Reservation in Arizona. Lane expanded 

the program in 1916 to include a number of commissions. 

Commissioners were chosen for their field experience and 

usually included such bureau employees as superintendents, 

agents, and inspectors. Using self-sufficiency and 

literacy as criteria for competency, commissioners sub

mitted the names of their choices to Secretary Lane, who, 

if approving the allottee, removed the restrictions on 

his property. By September of 1916, the commissions had 

visited 16 reservations on the upper Great Plains, 

28 
delivering fee patents on seven of them. 

The next year an ever greater liberalization of 

the fee patency campaign occurred. On April 17, 1917, 

Commissioner Sells, convinced after "careful study" that 

the solution of the Indian question was "individual and 

not collective" in nature, announced a "Declaration of 

Policy in the Administration of Indian Affairs." Arguing 
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that the "time had come for discounting guardianship of 

all competent Indians," Sells proclaimed "a policy of 

great liberalism" which had as its goal the granting to 

every competent Indian a patent in fee. Sell's plan was 

thorough and far-reaching. All restrictions on able-

bodied allottees of less than one-half Indian blood were 

to be terminated. Those Indians of one-half or more Indian 

blood deemed competent were to be issued fee patents, as 

were Indian students 21 years old or over who had completed 

29 a full course of instruction in a government school. 

The action represented significant changes. The extent 

to which the Sells's administration had departed from the 

cautionary nature of the Leupp-Valentine administrations, 

noted for their adherence to the philosophy of the Burke 

Act, is revealed in the concluding remarks of the 

declaration: 

This is a new and far-reaching declaration of 
policy. It means the dawn of a new era in 
Indian administration. It means that the com
petent Indian will no longer be treated as half 
ward and half citizen. It means reduced appro
priations by the Government and more self-respect 
and independence for the Indian. It means the 
ultimate absorption of the Indian race into the 
body politic of the Nation. It means, in short, 
the beginning of the end of the Indian problem.^^ 

Though inspired by Sells's desire to individualize 

the Indian, the Declaration of Policy was to some extent 

the result of the agricultural demands of World War I. 

The Indian Office called for increased efforts in Indian 

farming and stockraising. Because of high prices an.l the 
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need to expand output, whites were eager to acquire Indian 

land, and in many cases, Indians were just as eager to sell 

their property. The Indian Office, under pressure simul

taneously to solve the "Indian problem" and the agricultural 

needs of the Allied armies, responded by granting fee 

31 
patents en masse. Sells's high expectations for the 

individualizing of the Indian were fulfilled by the fee 

patency figures for fiscal year 1917: of the 2,500 appli-

32 cations for fee patents, only 297 were denied. 

By late 1918, because of the heavy participation 

of Indians in World War I, Indian citizenship had become 

a foremost issue in Indian affairs. In an act of November 

6, 1919, Congress provided that honorably discharged 

Indian veterans could, if they so desired, apply for 

citizenship. Sells, who considered the war "a civilizer" 

for the Indian soldier, suggested a blanket citizenship 

act. He argued that Indian citizenship "should not be 

based upon their ownership of land but upon the fact that 

they are real Americans and are of a right entitled to 

such citizenship." However, Sells emphasized, whereas 

citizenship was not "incompatible with tribal existence," 

it did confer upon the Indian fee simple patent for his 

^ 33 
property. 

The Republican presidential victory in 1920 

marked the end of Cato Sells's tenure as comm.issioner. 
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In terms of fee patency and citizenship, he had been 

highly successful. since his 1917 Declaration of Policy, 

17,176 fee patents had been issued, double the amount of 

the preceding ten years. Though regularly informed in 

field reports that his policies were leading to a massive 

dissolution of Indian property. Sells, convinced that fee 

patency would solve the "Indian problem," offered no major 

policy revisions during this last few years in office. 

Not until late 1920, following the resignation of Secre

tary of the Interior Lane, did the new Interior chief, 

John Barton Payne, alarmed at the Indian Office's liberal 

use of the Burke Act competency clause, abolish the 

. . 34 competency commissions. 

Charles Burke, who had returned to his South 

Dakota real estate business, succeeded Cato Sells in 1921 

as Commissioner of Indian Affairs. Burke, although he 

favored terminating restrictions on competent allottees, 

was a far m̂ ore conservative administrator than Sells. 

He argued that a liberal competency policy served only 

the interests of "white schemers who covertly aid the 

issuance of fee patents in order to cheat the holders 

35 

out of their reality." The Board of Indian Commis

sioners annual report for 1921 confirmed Burke's statement. 

Based on reports from agents, superintendents, and field 

clerks, the board revealed that Sells's liberal policy 

had been devastating for the Indian. Respondents claimed 
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that nearly all patentees had sold their property or lost 

it after failing to pay mortgage interest. The policy, 

concluded the board, was not fostering self-support.^^ 

Commissioner Burke attacked Sells and Franklin 

Lane for abusing the competency clause of the Burke Act. 

He maintained that the intent of the 1906 legislation was 

to issue fee patents only to those competent Indians who 

had applied. Secretary Lane had utilized the act freely 

to grant fee patents to thousands of Indians who had not 

applied for them and were not yet competent enough to 

manage their own affairs. Burke insisted that the govern

ment had a responsibility to steer the Indian toward 

self-sufficiency and that competency should be based 

solidly on past accomplishments and progress, rather 

37 than unfounded assumptions. 

In 1924, the Indian Citizenship Act was signed 

into law. The legislation granted citizenship to all 

Indians, but did not alter the government's trust respon

sibilities toward allottees. Neither did the act deter 

Burke from reducing the size and rate of fee patent 

issuance. Superintendents were warned to investigate 

carefully each case for they would be held personally 

responsible for their reports. The Indian Office refused 

to issue fee patents unless the reports revealed clearly 

that the allottee would permanently benefit from the 

action. It accepted only 913 applications in 1924, and 



93 

in 1926 rejected more than 60 percent of the applications. 

Between 1927 and 1928, the Indian Office approved only 

38 514 applications. 

The Burke Administration also sought to cancel 

fee patents which had been issued without application. 

A February 26, 1927, act of Congress authorized the can

cellation of fee patents if the land in question had not 

been encumbered or sold. By May, 19 28, approximately 

39 200 patents had been canceled. 

Criticized by reformers for threatening the Indians' 

transition into white society, the Burke Act between 1906 

and 1912 reduced the pace of Indian citizenship without hin

dering the progress of assimilation. Allotment proceedings 

continued during the period, but Indians unprepared for the 

pitfalls of citizenship remained wards of the government. 

Convinced that a liberal fee patency policy destabilized 

the allotment program, the two Indian Office commissioners 

of the period, Francis Leupp and Robert Valentine, cauti

ously had issued patents in fee. Those Indians desiring 

full constitutional rights were, after a thorough back

ground check to determine their knowledge of business and 

civic affairs, issued fee patents and granted citizenship. 

From 1913 to 1920, the competency clause of the 

Burke Act was utilized in a drastically different fashion. 

Disregarding the methods of his predecessors and the warn

ings of Indian Office employees. Commissioner Cato Sells 
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accelerated fee patency in an effort to bring the Indian 

problem to its final solution. Competency commissions 

traveled to Indian reservations to seek out aggressively 

allottees "fit" for citizenship. The liberalization policy 

of 1917, in part a response to the agricultural demands of 

World War I, was nevertheless motivated by Sells's desire 

to approve thousands of fee patent applications, thus re

ducing the Indian Office's duties and expenses. Sells's 

policies damaged Indian self-support and resulted in a 

massive disintegration of Indian lands. 

The Indian Office commissionership of Charles 

Burke from 1921 to 1929 marked a return to the cautious 

tone of the Leupp-Valentine years. Outraged by what he 

saw as the debasement of the Burke Act, Commissioner Burke, 

though he pushed the allotment of lands in severalty, re

duced the pace of fee patency and in some cases, canceled 

fee patents issued without application. More than three 

decades after the passing of the General Allotment Law, 

Burke continued to support the policy of assimilation and 

he challenged any programs which endangered its successful 

completion. He had devised the Burke Act to increase 

Indian self-support. The rapid increase in Indian land 

losses which took place between 1917 and 1920 was thus, in 

Burke's mind, unacceptable. Unfortunately, Burke did not 

realize that by the 1920s the policy of assimilation was 

also unacceptable. 
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CHAPTER VI 

CONCLUSION 

Burke's campaign in the 1920s to reverse Indian 

losses through a more conservative policy is admirable. 

But it came too late to save the Indians from wholesale 

losses of their land. Moreover, Burke's positive efforts 

as Indian Commissioner are overshadowed by the many con

troversies that plagued the Indian Office in the 1920s. 

John Collier and other Indian rights activists grew 

increasingly critical of the government's assimilation 

policy and the Indian Office's ignorance and disrespect 

toward Indian society and culture. Indian property rights 

were being ignored, charged the critics, and the tribes' 

religious and social traditions were being destroyed by 

the Americanization program. Indian health care and 

education programs were poorly funded and laws protecting 

Indian lands against white encroachment were not being 

enforced. 

The crusade for Indian reform spurred numerous 

investigations of the Office of Indian Affairs, most 

notably the "Meriam Report" of 1928, which recommended 

increased federal spending to meet more efficiently the 

demands of Indian affairs, and a series of hearings, 

98 
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which occurred from November, 1928, to August, 1943, 

before the Senate Committee on Indian Affairs. Although 

the Meriam Report was of a moderate tone and concentrated 

on flaws within the system, the Senate hearings focused 

on personalities. Burke, as Commissioner of Indian 

Affairs, was the primary target of attacks by John Collier 

and his American Indian Defense Association, and not with

out justification. Burke had infuriated Collier in the 

mid-1920s by suggesting that Plains Indian dances were 

immoral and degrading acts which fostered idleness. When 

Burke testified before the committee in January, 1929, 

Collier and Wisconsin representative James A. Frear 

attacked him for the mishandling of a Creek Indian's 

estate. Burke exploded, accusing Collier and a committee 

member of conspiring to destroy his reputation. Unwilling 

to accept further such attacks, Burke resigned on March 

9, 1929. He stayed in Washington, D.C., however, and 

remained active in Indian affairs until his death on 

April 7, 1944. 

Burke brought upon himself much of the criticism 

he received as commissioner. The problem, however, went 

beyond his personality or his competence as a corrLmis-

sioner. In the 1920s, assimilationists such as Burke 

were losing ground, for by then the "Indian problem" had 

been redefined. There was a growing recognition that 

the nineteenth century assimilation campaign was 
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incompatible with Indian cultures. Influential studies 

by the anthropologist Franz Boas and his students stressed 

the rationality of Native Americans and exposed racism, 

immature biological arguments, and unfounded theories of 

environmentalism. Future Commissioner of Indian Affairs 

John Collier, at one time pessimistic about "the survival 

of the primitive peoples," visited the Taos Pueblo in the 

early 1920s and left determined to fight for the preser-

2 vation of Indian cultures. Critics of the Indian Office 

called for the abandonment of the allotment policy and 

the protection of Indian tribalism. By 1928, even Burke 

himself was questioning allotment. He agreed that Henry 

Dawes and his colleagues "were not farseeing. They did 

not realize that it was, in the last analysis, going to 

work out by leaving the Indian landless, because that is 

3 
what it is doing." 

Despite his late criticism of the General Allot

ment Law, Charles Burke was arguably the last of the 

assimilationists. Convinced of the Indian race's 

plasticity, Burke early in his career accepted, without 

question, the conventional wisdom that individualism, 

self-support, and agriculture represented Indian salva

tion. If the reservation environment was altered, Burke 

reasoned, the Indian would function like a white man. 

This mentality is evident in the Rosebud Act. Although 

his main motivation behind the Rosebud bills was the 
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settlement of the South Dakota prairie, reflected by his 

unwillingness to consider reservation lands valuable until 

cultivated and developed, Burke nonetheless named the 

Rosebud allottees as the true beneficiaries of the final 

legislation. Not only did they, in Burke's view, receive 

the best lands, but they also stood to prosper from their 

contact with white farmers. 

Confident that the individual Indian was as 

capable as his white counterpart, Burke fought to defend 

what he perceived as the spirit of the Dawes Act: the 

creation of an avenue for America's Indians to integrate 

successfully into white society on an equal footing. The 

Burke Act of 1906 epitomized this philosophy toward Indian 

affairs. When it appeared that Matter of Heff would 

thrust Indians unprepared into white society, Burke 

conceived a plan that maintained the momentum of the 

assimilation process v/hile guaranteeing protection from 

the inherently destabilizing factors of premature fee 

patency and citizenship. Burke intended the act to ensure 

Indian equality and self-support. Thus, there can be 

little doubt that had he been in Congress during the late 

1910s, the Sells liberalization policy v/ould have met with 

firm opposition. 

Federal Indian policy was not transformed in the 

Progressive Era. Sophisticated methods for analyzing 

Native American cultures and forecasting the individual 
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Indian's financial success were popular among government 

authorities and to a certain degree shaped policy deci

sions. But Indians, as they had for Henry Dawes and 

the Christian reformers, remained an exceptional race. 

Whereas the Southern and Eastern Europeans arriving at 

Ellis Island were, in the minds of Anglo-Americans, 

destined for undesirable, low paying jobs in New York 

sweatshops and Pittsburgh steel mills, the American 

Indian was expected to raise wheat and cattle alongside 

white homesteaders. After learning the responsibilities, 

both economic and political, of United States citizenship, 

Indians would be naturalized as equal members of American 

society. The goal of Congress and the Indian Office in 

the early 1900s, expressed distinctly in the Burke Act, 

remained full and complete assimilation. 

The failure of the campaign to assimilate the 

Indians cannot be overemphasized: between the Dawes Act 

of 1887 and the Indian Reorganization Act of 1934, 

American Indians lost an estimated 86,000,000 of a total 

of 138,000,000 acres. "The policy that had sought to 

promote individualism, self-support, independence, and 

hope for the Indian," notes historian Francis Paul Prucha, 

"had instead increased government paternalism and Indian 

dependency and despair."^ Yet within the context of the 

allotment era, the Burke Act must be seen, if not as a 

success, as a genuine and sincere effort to pave the way 
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for Indian equality. Charles Burke was obviously not 

impressed by scientific studies proving the Indian's 

so-called racial or cultural "inferiority." Nor did he 

feel that the promise of assimdlation should go unful

filled. In Burke's mind, the Indian, when given the 

opportunity, was capable of unbridled success in the 

white man's world. Let that philosophy be a tribute 

to the career of Charles H. Burke. 
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