
PART VIII. TEXAS ENERGY AND NATURAL RESOURCES ADVISORY 
COUNCIL 

CHAPTER 251. TEXAS ENERGY DEVELOPMENT FUND 
Authority. The provisions of this Chapter 251 hued under Acts 1977,651h Le&, p. 2091, ch. 838, effective September 1, 1977 (Texas Civ. St. art. 
4413(47b), 56), unless otherwise noted. 

$251.1. Criteria for Funding. 

(a) On the basis of the language of the Energy Development Act and expressed concerns of energy policy makers, the Energy 
Development Fund energy development contracts shall be awarded on the basis of the following general funding criteria: 
(1) that projects have specific application to the energy needs of Texas; 
(2) that projects bring energy technology closer to commercialization, and that the technology show promise for 

significant contribution within the next 25 years, with preference for projects demonstrating current or near term 
economic feasibility; 

(3) that the projects have the potential of drawing federal, private, or other outside participation, or of leading to 
subsequent support by such sources; 

(4) that the projects neither be redundant nor substitute for existing funding; 
(5) that the projects fall within the scope of research, development, and demonstration related to alternate energy 

supplies and energy conservation technologies. 
(b) In addition to these general criteria, funding of specific projects will be contingent upon meeting the standards set forth in 

$25 1.2 of this title (relating to Solicitation and Submission of Proposals) and $25 1.3 of this title (relating to Evaluation 
and Selection of Proposals). 

Source: The provisions of this 5251.1 adopted to be effective December 28, 1977, 2 ~ e x ~ e ~  4836; amended to be effective January 1 ,  1980, 4 
TexRe# 4604. 

Crau ~efere-: This section cited in 31 TAC $25 1.2 (relating to Solicitation and Submission of Proposals). 

$251.2. Solicitation and Submission of Proposals. 

(a) Criteria. The procedure for solicitation and submission is based on consideration of: 
(1) the kinds of problems being encountered in Texas to which energy RD&D might speak; 
(2) the levels of finding necessary to obtain significant results; and 
(3) the potential for stimulating participation by other agencies, organizations, or individuals. 

(b) Proposal priorities. Proposal priorities will be established by internal assessment of energy-related RD&D needs and 
activities, by interaction with the council and related state agency personnel, and by open consultation with identified 
external experts and concerned citizens in the research areas of council interest. The proposal solicitation process will then 
be initiated on the basis of these established priorities. 

(c) Proposal solicitation process. 
(1) Proposals will be solicited by the issuance of statements of program intent (SPI). Each SPI will include the 

following: 
(A) description of project objective; 
(B) description of finding considerations; 
(C) explanation of review criteria and procedures; 
(D) deadline and address for proposal submission; 
(E) target date for contract award; 
(F') detailed guidelines for proposal contents; 
(G) designation of contact person for additional information; 
(H) statement of contract terms and required completion date; 
(I) statement regarding proprietary information and patents. 

(2) . AU SPIs will be published in the Texas Register and will be distributed to state depository libraries, to appropriate 
journals and periodicals, and to a mailing list of those who indicate interest in receiving them. Notice of the 
availability of the SPIs will be communicated by news release through the Capitol press and other appropriate 
media. Release of an SPI in no way guarantees that all of or any of the finds designated will be awarded. The 
council retains the right to make no award in the event that no acceptable proposal is submitted in a given area. 

(d) Submission of proposals. The proposal format will be designed to insure sufficient information for evaluation, but the 
staff reserves the right to request further information if necessary. Voluminous proposals are neither necessary nor desired 
due to staITand budgetary limitations. Five to ten double-spaced typed pages, excluding appendices, should ordinarily be 
adequate. Unless otherwise indicated with regard to a specific solicitation, 10 copies of the full proposal must be received 
in the Technology Development Division offices on or before the submission deadline for the proposal to receive 
consideration under a given solicitation. Proposals should address the following concerns: 
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(1) Project classification: 
(A) project title and number as listed in the specific SPI; or 
(B) category title (e.g., solar, wind, lignite, etc.) if not addressing a spedlc: identified project (in which case the 

proposal should include a statement of how the project meets the funding criteria outlined in $25 1.1 of this 
title (relating to Criteria for Funding). 

(2) discussion of how the proposer intends to fLUill the requirements of the project, including description of end 
product in detail, identifying existence of proprietary information and any subcontracts planned; 

(3) availability of matching funds and/or services indicating amount and sources; 
(4) verifiable resumes of principals and subcontractors (including names, addresses, and phone numbers) and a 

summary of pertinent experience of proposing organization; 
(5) site(s) of proposed project; 
(6) time schedule for work to be performed by principals and subcontractors; 
(7) itemized cost breakdown, including profit margin and indication of application of matching funds; 
(8) economic justification of the project including present costs and anticipated cost reductions or proposals for 

obtaining cost data; 
(9) suggested monitoring procedures; 

(10) other information as indicated by specific project descriptions; 
(1 1) clear identification of any proprietary information. In the absence of such identification it will be assumed that the 

proposal does not contain proprietary information. 
(e) Eligible proposers. In order to assure equitable distribution of the funds and to avoid conflict of interest, the following 

criteria are established for acceptability of proposers: 
(1) Texas-based proposers will be given priority consideration, and only in unusual circumstances will this priority be 

disregarded. 
(2) Projects to be conducted in Texas will be given priority consideration, and only in unusual circumstances will this 

priority be disregarded. 
(3) Individual members of the council, TENRAC staff members, or their immediate families are not eligible. 
(4) Members of the pool of technical experts are eligible to submit proposals, in which case their participation in the 

evaluation process will be appropriately limited. 
Unsolicited proposals. Any proposal which is not responsive to a specific solicitation as described in subsection (c) of this 
section is an unsolicited proposal provided it satisfies the general requirements of subsection (d) of this section. 
Unsolicited proposals will receive appropriate consideration within time and funding limitations in accordance with 
accepted evaluation and selection procedures $25 1.3 of this title (relating to Evaluation and Selection Procedures)). 

(g) Preproposals. Funding inquiries which describe potential development projects but which do not satisfy the requirements 
for proposal submission will be considered preproposals which may become the basis of subsequent proposal solicitation 
or request for submission of an unsolicited proposal. 

Source: The provisions of this 3251.2 adopted to be effective December 28. 1977, 2 TexReg 4836; amended to be effective January 1, 4980, 4 
TexReg 4604; amended to be effective May 7, 1982, 7 TexReg 1638. 

Cross References: This section cited in 3 1 TAC $25 1.1 (relating to Criteria for Funding). 

52513. Evaluation and Selection of Proposals. 

(a) Upon receipt, proposals will be referred to the TENRAC staff member responsible for the related technology area. The 
responsible TENRAC staff member will review each proposal and will forward the proposals to an impartial group of 
technical experts (as described in subsection (b) of this section) for evaluation; The TENRAC staff will make every effort 
to obtain reviews for each proposal by at least one technically qualified person in each of the following fields; federal 
research and development, state agency, university, and private industry. 

(b) A pool of technical experts will be selected by the TENRAC executive director. Specific proposal evaluators will be 
selected from this pool. This selection will be made in a manner which will minimize conflict of interest while 
maintaining the highest available level of expertise in the proposal area. Evaluators will be required to indicate potential 
conflicts of interest so that evaluations can be weighed accordingly. For protection of proprietary information, evaluators 
will sign statements of confidentiality unless the proposer agrees to waive possible objections as to conflict of interest and 
confidentiality. 

(c) In addition to providing specific comments, each of the evaluators will rate the proposals in the following categories, 
where appropriate: 
(I) degree to which the proposal is responsive to the fund's overall purpose and funding criteria and/or the specific 

purpose of an individual solicitation; 
(2) probability of significant energy contributions within 25 years; 
(3) probability of demonstrating current or near term economic feasibility; 
(4) significance to Texas; 
(5) technical, economic, and environmental merit of proposal; 
(6) competence of project staff; 
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(7) reasonableness of proposed budget and time schedule; 
(8) likely availability of matching funds or services; 
(9) adequacy of proposed project monitoring procedures; 

(10) other information as may be required for a specific project. 
(d) Each responsible TENRAC staff member will prepare for the Technology Development Review Committee a summary 

of all proposals submitted in his project area, a summary of the evaluations, and identification of potential conflicts of 
interest. This committee will be composed of the executive director and the director and professional staff members of the 
Technology Development Division. 

(e) On the basis of this information and its own investigation, the review committee will submit to the executive director its 
recommendations with regard to each proposal. With appropriate concurrence of the council, the executive director will 
be authorized to enter into contract arrangements with the proposing party. 

Authority: The provisions of this 5251.3 iuued under Acts 1977,6Sth Leg., p. 2091, ch. 838, effective September 1,  1977, as amended (Texas Civ. 
St. art. 4413(47b). 56). 

Source: The provisions of this 5251.3 adopted to be effective December 28, 1977, 2 TexReg 4836; amended to be effective January 1, 1980, 4 
TexReg 4604: amended to be effective May 7, 1982. 7 TexReg 1638. 

Cross References: This seaion cited in 31 TAC 5251.1 (relating to Criteria for Funding); and 31 TAC 5251.2 (relating to Solicitation and 
Submission of Proposals). 

$251.4. Project Reporting Requirements. 

A contract technical monitor will be designated either from among the TENRAC s W  or outside consultants for each contract. 
This person will be responsible for monitoring the progress of the contract to assure that the Texas Energy and Natural Resources 
Advisory Council is receiving satisfactory performance of contract terms. Contract progress reports will be submitted by the 
contractor at scheduled intervals during the contract period. The requirements and dates for each progress report will be 
identified in the contract itself. In addition, the contractor will be required to submit within 30 days of project completion a three 
copies of a draft final written report for review and evaluation. When agreement is reached as to final report form and content, 
the contractor will be required to submit a camera-ready original and 25 copies of the final report which shall then be the basis 
for final payment authorization. 

Source: The provisions of this 5251.4 adopted to be effective December 28, 1977, 2 TexReg 4836; amended to be effective January 1, 1980, 4 
TexReg 4604. 

5251.5. Disbursement of Contracted Funds and Project Cost Accounting. 

(a) Two vehicles for contracting will be used for contracts under the Energy Development Act. An "interagency contract" 
governed by the State Purchasing and General Services Commission will be used for contracting with state agencies and 
state universities. For private contractors, a "professional services" contract between the contractor and the council will 
be drawn. In both instances, contracts entered into shall contain terms and conditions considered appropriate to protect 
the interests of the state and those of the contractor. 

(b) State of Texas contractors will be paid on an actual cost reimbursement basis provided for by State Purchasing and 
General Services Commisiion rules and regulations. Private contractors will be paid on a fixed contract amount basis in 
most cases; however, consideration will be given to special circumstances requiring some other basis of compensation. 
Unless otherwise provided, payment for services rendered shall be upon completion of predetermined phases of the 
project and after certification by the contract monitor. In instances in which more frequent payments are requested due to 
the nature of the work performed or the condition of the contractor, a case-by-case review will be made and appropriate 
accommodations provided when possible. State of Texas entities shall be reimbursed, based upon their actual costs 
incurred, upon submission and approval of proper invoices and supporting documentation. Other contractors shall be 
paid on the basis provided in the contract upon submission of proper vouchers. In each case, 10% of the contract amount 
shall be retained for final payment until after receipt and acceptance of all required reports and documentation. 

(c) Contractors shall maintain satisfactory financial accounts, books, papers, documents, and records, and shall make same 
available for examination and audit by the staff of TENRAC and other authorized representatives of the state. Such 
materials shall be retained by the contractor for three years following final payment and termination of the contract. 
Accounting by contractors shall be in a manner consistent with generally accepted accounting procedures. 

Source: The provisions of this 5251.5 adopted to be effective December 28, 1977, 2 TexReg 4836: amended to be effective January I, 1980, 4 
TexReg 4604. 

5251.6. Dissemination of Results. 

(a) Results of all projects completed under contract with the agency will be submitted in the form of a written report or other 
printed material (including data, charts, computer programs, maps, or drawings) which will then become public 
information. Contractors will be available for brief presentations of results as required by TENRAC. When the final result 
includes a demonstration, specific hardware, or a proprietary process, provisions will be made on a case-by-case basis. It is 
expected that machinery, buildings, and building systems will be subject to a period of inspections or monitoring by the 
state or its designated representative, or be made accessible to the public as appropriate. Specific provisions will be made 
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in each contract to cover this contingency initially, as well as to establish eventual ownership at the conclusion of a period 
of monitoring and/or accessibility. 

(b) In the event that federal, private, university or other state agency funding is also used for completion of a project, public 
availability of results, patent application authority, and terms for monitoring, inspection, and ownership will be 
negotiated with all the parties involved in accordance with applicable federal and state ngulations. 

(c) In the absence of statutory or contractual limitations, the contractor may apply for patents on any discoveries made 
through his project. If the contractor does not wish to make the application, he shall notify the contract monitor, and the 
state may request and receive title to the discovery. If the contractor receives a patent, the State of Texas shall be entitled 
to an irrevocable, nonexclusive, royalty-free license for governmental pu~poses under the patent. 

Sounx: The provisions of this 525 1.6 adopted to be effective December 28, 1977, 2 TexRg 4836; amended to be effective January I ,  1980, 4 
TexReg 4604. 
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CHAPTER 253. INNOVATIVE GRANTS FOR. ENERGY CONSERVATION 
Authodty: The provisions of this Chapter 253 issued under A m  1979,66th Leg., p. 1545, ch. 666, HI-1 1, 14, effective September 1, 1979 (Texas 
Civ. St. art. 4413(47c)), unless otherwise noted. 

5253.1. Purgose and Scope. 

The Texas Energy and Natural Resources Advisory Council (TENRAC) is continuing a grant program initiated in 1977-98 
pursuant to the "State Energy Conservation Plan," adopted and published in June 1977. The plan and the grants program are 
hnded in part by a grant from the U.S. Department of Energy (DOE). Grants may be awarded to local governments classified by 
state law as "political subdivisions of the state of Texas." Grants are to be awarded for the purpose of initiating energy 
conservation programs that can be implemented through and/or by local governments as part of the state's overall energy 
conservation efforts. 

Source: The provisions of this $253.1 adopted to be effective October 19, 1979,4 TexReg 3829. 

$253.2. Funding. 

A total of $200,000 is available for funding local government applications in calendar year 1980. Grants awards are normally 
limited to $20,000. A local match of '14 must be provided by the recipient as an indication of the recipient's interest in the 
program. The match can be in the form of cash or in-kind services, or a combination of both. 

Source: The provisions of this $253.2 adopted to be effective October 19, 1979. 4 TexReg 3829. 

$253.3. Eligible Projects. .- 

The purpose is to promote development and transferability of unique and innovative programs and projects which have the 
potential to further energy conservation. "Innovative" includes projects which are new to the applicant's locale, even if the idea 
has been used elsewhere. Any project by a. local government can be considered, but applicants are advised that the key elements 
of the review process are: 

(1) the potential for energy savings by governmental entities or by their public participation programs; 
(2) the innovative nature.of the proposal; and 
(3) the potential for transfer to other like entities. 

Source: The prpvisions of this $253.3 adopted to be effective October 19, 1979,4 TexReg 3829. 

9253.4. Eligible Applicants. 

Local governments classified by the Texas Constitution or statutory provision as a political subdivision of the State of Texas, i.e. 
cities, counties, and COGS, are eligible to apply. There is no size or population limit or preference. 

Source: The provisions of this $253.4 adopted to be effective October 19, 1979,4 TexReg 3829. 

9253.5. Applications. 

All grants .d be awarded by December 3 1, 1979. 
(1) Prescribed format. Applications must be submitted on prescribed application form provided by TENRAC. 

Application forms are available from TENRAC, Room 903, Executive Office Building, 41 1 West 13th Street, 
Austin, Texas 78701, telephone (512) 475-5407, and will be available for distribution by regional councils of 
governments. Applications should be submitted on the suggested forms to facilitate. review. 

(2) Required application information. The application forms will ask the applicant to demonstrate: 
(A) the purpose and scope of the proposed project in relation to any existing local energy conservation 

program; 
(B) the applicant's capability to administer such a project; 
(C) the innovative nature; 
(D) the potential for transfer to other like entities; 
(E) proposed funding, including amount and kind of local match; and 
(F) estimated energy savings resulting from the project. 

(3) Ranking. Applications will be ranked according to the following criteria: energy savings potential; innovative 
nature; transferability to another entity; local commitment to the concept of energy conservation and the 
continuation of a successful project; level of funding relative to planned goals; and local capability to implement 
the project. To encourage the development of as many new energy saving approaches as possible, TENRAC 
reserves the right to establish additional evaluation criteria to limit funding of like or similar projects in the same 
calendar year. 

(4) Application schedule. Applications should be mailed to TENRAC, Room 903, Executive Office Building, 41 1 
West 13th Street, Austin, Texas 78701, and postmarked no later than midnight Wednesday, November 14, 1979. 
Applications may be hand delivered to the above address until 5 p.m. Wednesday, November 14, 1979. 
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( 5 )  Noti/ication to applicants. Applicants will be notified in writing as to the disposition of their application no later 
than December 14, 1979. 

Soum: The provisions of this $253.5 adopted to be effective October 19, 1979,4 TexReg 3829. 

O o a  Refemces This d o n  cited in 31 TAC $253.7 (dating to Length of Projects). 

5253.6. Status Reports and Review. 

TENRAC will require quarterly financial status and progress reports as well as a final financial and nanative report. TENKAC 
staff will provide general technical assistance as desired by the recipient, and will perform on-site monitoring and evaluation. 

So- The provisions of this 8253.6 adopted to be effective October 19, 1979,4 TexR- 3829. 

$253.7. Length of Projects. 

Funding described in these guidelines will be for a period not to exceed one calendar year commencing January 1, 1980. 
Although continued funding is not encouraged, TENRAC will consider second-year applications for projects that are proving 
successful in meeting first-year goals, that are found to be in need of additional funding, and that meet the criteria in 9253.5 of 
this title (relating to Applications). 

Soum: The provisions of this $253.7 adopted to be effective October 19, 1979, 4 TexReg 3829. 

$253.8. Compliance with Federal and State Requirements. 

Recipients wiU c o ~ p l y  with all federal and state laws and regulations applicable to subgrantees, including but not limited to 
equal employment opportunity, Davis Bacon Act, and records management. According to federal rules, Codes of Federal 
Regulations 420.3, grants may not be used, either directly or indirectly: 

( I )  to purchase equipment, other than office equipment, such as weatherization materials and law enforcement 
equipment; 

(2) for construction, such as construction of mass transit systems and exclusive bus lanes; 
(3) to subsidize fares for public transportation; or 
(4) for subsidies for utility rate demonstrations or state insulation tax credits. 

Soum: The provisions of this $253.8 adopted to be effective October 19, 1979, 4 TexReg 3829. 
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CHAPTER 255. FUEL ALLOCATION 
Authority: The provisions of this Chapter 255 issued under Acts 1979,66th Leg., p. 1545, ch. 666, 591-14, effective September 1, 1979 (Texas Civ. 
St. an. 4413 (47c), $10). 

9255.1. Authority. 

The Texas Office of Fuel Allocation, a division of the Texas Energy and Natural Resources Advisory Council, administers a state 
set-aside program in Texas pursuant to the Emergency Petroleum Allocation Act of 1973, Pub. L. 93-159, and subsequent 
federal regulations. 

Source: The provisions of this 5255.1 adopted to be effective July 15, 1980, 5 TexReg 2608. 

9255.2. Purpose. 

The state set-aside shall be used by the Texas Office of Fuel Allocation to meet hardship and emergency fuel requirements of d 
wholesale purchaser-consumers and end-users within the state. To facilitate relief of the hardship and emergency requirements of 
wholesale purchaser-consumers and end-users, the Texas Office of Fuel Allocation may direct that a wholesale purchaser-reseller 
be supplied from the set-aside in order that the wholesale purchaser-reseller can supply the wholesale purchaser-consumer and 
end-users experiencing hardship or emergency. 

Source: The provisions of this $255.2 adopted to be effective July 15, 1980, 5 TexReg 2608. 

9255.3. Definitions. 

The following words and terms, when used in this chapter, shall have the following meanings, unless the context clearly indicates 
otherwise: 
End-user-Anyone that is an ultimate consumer of an allocated product other than a wholesale purchaser-consumer. . 

Wholesale purchaser-consumer-Any firm that is an ultimate consumer which, as part of its normal business practices, 
purchases or obtains an allocated product from a supplier and receives delivery of that product into a storage tank substantially 
under the control of that firm at a fixed location and which either: 

(A) purchased or obtained more than 20,000 gallohs of that allocated product for its own use in agricultural 
production in any completed calendar year subsequent to 1971; . 

. 

(B) purchased or obtained more'than 50,000 gallons of that allocated product in any completed calendar year 
subsequent to 197 1 for use in one or more multifamily residences; or 

(C) 
' 

purchased or obtained more than 84,000 gallons of that allocated product in any completed caleildar year 
subsequent to 197 1. 

wholesale purchaser-reseller-Any fm which purchases, receives through transfer, or otherwise obtains (as by consignment) an 
allocated product and resells or otherwise transfers it to other purchasers without substantially changing its form.. 

Source: The provisions of this 5255.3 adopted to be effective July 15, 1980, 5 TexReg 2608. 

$255.4. Eligibility for Assistance. 

(a) A wholesale purchaser-consumer or an end-user seeking an assignment from the set-aside to meet a hardship or . 
emergency requirement, and a wholesale purchaser-reseller seeking an assignment to enable him to supply such wholesale 
purchaser-consumers and end-users may apply for an assignment under the set-aside program. 

(b) Applicants who can obtain sufficient fuel through normal supply channels are not eligible for set-aside assignments. 

Source: The provisions of this 5255.4 adopted to be effective July IS, 1980, 5 TexReg 2608. 

9255.5. Filing for. Hardship Assistance. 

(a) Application firm. 
(1) Each applicant must submit a signed and fully completed form ERA-135, FEA P-106, FEO-20, or a signed letter 

containing the same information, to the Texas Office of Fuel Allocation. 
(2) Oral applications will be accepted beginning on the first day of the month in situations of extreme emergency or 

hardship. Oral applications will be considered to be filed on the day communicated to the Office of Fuel 
Allocation. Within three days, the applicant must file a written application as specified in paragraph (1) of this 
subsection. 

(3) Each submitted application will be for only one product type and Gll apply only for the month specified on the 
application. If the application is unclear as to the month for which the assignment is sought, the application will be 
treated as being for the month during which it is submitted. 

(b) Date offiling. 
(1) An application is filed when it is received at the Texas Office of Fuel Allocation except as detailed in paragraph (2) 

of this subsection. 
(2) All set-aside applications received earlier than 10 days prior to the first day of the month for which the application 

is being made will be returned to the applicant with instructions to resubmit the applications no earlier than 10 
days prior to the first day of the month for which the application is made. Those applications received within 10 
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days prior to the first day of the month for which the application is being made will be considered to have been 
received on the fmt day of the month. 

Additional fling requirements for wholesale purchaser-resellers. 
(1) The wholesale purchaser-reseller who submits applications on behalf of end-users and wholesale purchaser- 

consumers must, in addition to his own application submitted in accordance with subsection (aX1) of this section, 
submit a properly filled out and signed application for each end-user or wholesale purchaser-consumer for whom 
he is requesting 1,000 gallons or more of product. 

(2) For each end-user or wholesale purchaser-consumer on whose behalf the wholesale purchaser-reseller is requesting 
less than 1,000 gallons of product, the wholesale purchaser-reseller must submit, in addition to his own application 
submitted in accordance with subsection (a)(l) of this section, a sheet of paper listing the following minimum 
information: 
(A) firm name and phone number, 
(B) fuel use: e.g.: agricultural production, construction; 
(C) total purchases during the base period month; 
(D) minimum fuel requirements during the month for which application is being made; 
(E) shortfall for month if hardship assistance is not received; and 
(F) reason for shortfall: e.g.: growth, low allocation. 

Source: The provisions of this $255.5 adopted to be effative July IS, 1980, 5 TexReg 2608. 

4255.6. Application Processing Procedures. 

(a) Each written application will be dated when received and will be assigned a case number indicating the order in which 
received. 

(b) Oral applications will be marked "oral," dated, and assigned a case number. 
(c) A control ledger will be'maintained in which the numbered applications will be entered and the name of the supplier and 

applicant, as well as the type and amount of fuel requested, wil l  be noted. 
(d) Each applicant will be sent an acknowledgment $sting the applicationls case number and the date it was received. 

Source: The provisions of this $255.6 adopted to be effective July 15, 1980, 5 TexReg 2608. 

9255.7. Priorities for Assignments from the State Set-Aside. ' . 

No assignment will be made to applicants who can obtain sufficient fuel supplies through normal supply channels. 
Applicants who can obtain fuel at a price higher than they are willing to pay have the lowest priority for state set-aside 
assignments. 

(c) Applicants'with priorities under federal rules and regulations are not eligible for assignments from state set-aside except to 
the extent that unusual circumstances prevent them from obtaining fuel through the procedures which the federal rules 
and regulations have provided or to the extent that they can document that these procedures do not provide them with an 
adequate supply of fuel. Such unusual circumstances or documentation must be included in the application. 

(d) Among applicants who cannot obtain fuel elsewhere, first priority will be given to agricultural production. Included in the 
definition of agricultural production are the activities of agricultural hauling, commercial fishing, logging, and other 
activities related to the production of-food or fiber. After agricultural production, equivalent priority will be given to the 
following uses: 
(1) defense; 
(2) energy production and distribution; 
(3) cargo, freight and mail hauling; 

' (4) telecommunications; 
(5) sanitation services; 
(6) passenger transportation; 
(7) aviation ground support; and 
(8) emergency services. 

(e) Applicants from areas of the state experiencing shortages of any fuel may receive a larger percentage of their needs for that 
fuel than applicants who are within the same priority group but in a geographical area not experiencing such shortages. 

Source: The provisions of this $255.7 adopted to be effective July 15, 1980, 5 TexReg 2608. 

$255.8. Caseworker Directives for Processing Applications. 

(a) Supply lines. Whenever possible, historic supply lines will be honored. If it becomes necessary for supply lines to be 
crossed in order to assist an otherwise qualified wholesale purchaser-consumer or end-user, the state shall order any 
supplier having product in the set-aside to supply the applicant. 

(b) Order ofprocessing. Applications will normally be processed in the order received. However, individual applicants may be 
granted special relief immediately where exigent circumstances have been documented by the applicant and called to the 
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attention of the Texas Office of Fuel Allocation. "Exigent circumstances" is defined as a condition which poses an 
immediate danger to the health or welfare of the public. Economic hardship is not considered to be an exigent 
circumstance. 

(c) ~irnin,q.'of assignments. 
(1) If the amount of product in the state set-aside is expected to be adequate for the month, product will be released to 

applicants as soon as possible after each complete application is received. 
(2) If at any time during the month applications for set-aside are expected to exceed remaining product in the set- 

aside, applicants may be granted relief based upon a pro rata share of remaining product and/or a maximum 
amount of product per applicant. 

(d) Amount to assign. In determining how much to assign, the case worker will consider such criteria as the amount of fuel 
available in the total set-aside for the month, number of applications received to date for the supplier and the total 
amount available to the applicant prior to relief, amount requested, historical demand, growth factors, daily 
consumption, storage capacity, applicant's position under federal regulations, and contractual obligations of the applicant 
who is a reseller. 

(e) Approval. All assignments to wholesale purchaser-resellers or wholesale purchaser-consumers or end-users of 10,000 
gallons or more must be first approved by the administrator of the Texas Office of Fuel Allocation. 

Source: The provisions of this $255.8 adopted to be effective July IS, 1980, 5 TexReg 2608. 

5255.9. Release of State.Set-Aside. 

(a) At any time during the month, the state office may order the release of part or all of a prime supplier's set-aside volume 
through the prime supplier's normal distribution system in. the state. 

(b) From time to time, the state office may designate certain geographical areas within the state as suffering from an intrastate 
supply imbalance. At any time during the month, the state office may order some or all of the prime suppliers with 
purchasers within such geographical areas to release part or all of their set-aside volume through their normal distribution 
systems to increase the allocations of all the supplier's purchasers located within such areas. 

Source: The provisions of this 5255.9 adopted to be effective July 15, 1980, 5 TexReg 2608. 

4255.10. Appeal. 

(a) Standing. 
(1) Any person aggrieved by a state set-aside assignment order issued by the state office may ftle an appeal with the 

state office in accordance with the procedures set forth in this section. Such an appeal must be in writing and filed 
with the state office within 15 days of service of the order from which the appeal is taken. 

(2) Any person aggrieved by an order of the state office to recommend a denial of an application for assignment of a 
supplier may file an appeal with the state office in accordance with the procedures set forth in this section. Such an 
appeal must be in writing and filed with the state office within 30 days of service of the order from which the 
appeal is taken. 

(b) Filing date. An appeal is deemed to be filed with the state office on the date it is received by the Texas Office of Fuel 
Allocation, 904 Executive Office Building, 41 1 Thirteenth Street, Austin, Texas 78701. 

(c) Contents of the appeal. 
(1) An appeal shall be signed by the appellant or by a duly authorized representative. If a representative signs the 

appeal, it shall contain a certification that such pqrson is a duly authorized representative. 
(2) An appeal shall be designated clearly as an appeal on the outside of the envelope and on the face of the document. 
(3) An appeal shall contain a concise statement of the grounds for appeal. 
(4) An appeal shall contain a concise statement of the requested relief. 
( 5 )  An appeal shall be accompanied by briefs, if any. 
(6) A copy of the subject denial order shall accompany the appeal. 
(7) The appeal shall state whether, to the best knowledge of the appellant or its duly authorized representative, the 

same or related issue has been or is being considered or investigated by the State Office of Fuel Allocation, the 
department of energy, or any other governmental office or by any court. 

(8) The appeal shall state whether verbal or written contact was made after service of the denial order with any 
employee of the Texas Office of Fuel Allocation or the Department of Energy regarding the subject of the appeal; 
the name(s) of the person(s) contacted; whether the contact was verbal or written; the nature and substance of the 
contact; and the date(s) of the contact. 

(d) Conference. An appellant may request a conference or hearing and if the Texas Office of Fuel Allocation deems that a 
hearing is necessary for the fair and impartial review of the appeal, it will, as expeditiously as possible after receiving an 
appeal, direct that a hearing be conducted by the administrator of the Texas Office of Fuel Allocation or by any other 
employee of the state office designated by the administrator to hold such hearings. Hearings shall be conducted in 
accordance with the provisions of section 13 of the Administrative Procedure and Texas Register Act, Texas Civil Statutes 
article 6252- 13a. 

(e) Notice. Notice of hearing shall be in accordance with the provisions of section 13 of the Administrative Procedure and 
Texas Register Act, Texas Civil Statutes article 6252- 13a. 
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(0 Evidence. Endence at hearings shall be presented in accordance with the rules set forth in section 14 of the Administrative 
Procedure and Texas Register Act, Texas Civil Statutes article 6252-13a. 

(g) Final order. Upon conclusion of a hearing, the Texas Office of Fuel Allocation shall, within a reasonable time, issue a 
final order panting or denying the appeal, and the reasons therefor, and serve such order upon persons who participated ( 
in the appellate proceeding and upon other persons identitied by the state office as one who is aggtieved by such order. - 

(h) Administrative remedies. An order granting or denying the appeal shall terminate the appellate proceeding and shall 
constitute an exhaustion of administrative remedies within the Texas Office of Fuel Allocation. 

Sourre: The provisions of this 4255.10 adopted to be e f f d v e  July 15, 1980, 5 TexRsg 2608. 
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