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.EXCLUDING CRIMINAL EVIDENCE 
TEXAS-STYLE: CAN PRIVATE SEARCHES 

POISON THE FRUIT? 

by 
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and 
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The fourth amendment to the United States Constitution pro
hibits the use in a criminal proceeding of evidence seized illegally 
by government officials, l but not that evidence seized by private 
individuals. I This apparently well-settled federal constitutional 
rule does not prevent a state, however, from providing greater pro
tection for criminal defendants. Indeed, in recent years many 
states have found that their statutes and constitutions often afford 
more extensive limitations than mandated by the federal constitu
tion. 8 This may be the case in Texas with regard to the search and 
seizure of evidence by private persons. The exclusionary rule of 
article 38.23 of the Texas Code of Criminal Procedure provides: 

No evidence obtained by an officer or other person in viola
tion of any provisions of the Constitution or laws of the State of 
Texas, or of the Constitution or laws of the United States of 
America, shall be admitted in evidence against the accused on the 
trial of any criminal case.4 
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1. U.S. CONST. amend. IV. 
2. Burdeau v. McDowell, 256 U.S. 465 (1921). See generally 1 W. LAFAVE, SEARCH AND 

SEIZURE § 1.6 (1978); C. WHITEBREAD, CRIMINAL PROCEDURE § 4.02, at 85-91 (1980). 
3. C. WHITEBREAD, supra note 2, §§ 29.01-.04. 
4. TEx. CODE CRIM. PRO. ANN. art. 38.23 (Vernon 1979). Article 38.23 presumably ap

plies only to the search and seizure of tangible evidence. See, e.g., Allen v. State, 511 S.W.2d 
53 (Tex. Crim. App. 1974) (the statute was held inapplicable to identifications); Olson v. 
State, 484 S.W.2d 756 (Tex. Crim. App. 1969) (the court conformed the state constitutional 
prohibition of an accused being "compelled to give evidence against himself" to the federal 
constitution's privilege against self-incrimination by holding it applicable only to "testimo
nial" or "communicative," not physical or tangible, evidence). TEx. CODE CRIM. PRO. ANN. 
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Whether and to what extent article 38.23 operates to exclude evi
dence obtained illegally by a private person is the subject of this 
article. 

I. PRIVATE SEARCHES AND THE FOURTH AMENDMENT 

Sixty years ago in Burdeau v. McDowell," the United States 
Supreme Court held that the fourth amendment was not violated 
by the Government's presentation to a grand jury of papers stolen 
by private persons. The Court concluded that the fourth amend
ment "was intended as a restraint upon the activities of sovereign 
authority, and was not intended to be a limitation upon other than 
governmental agencies."8 The Burdeau holding remains· undis
turbed and its continuing vitality is unquestioned.'1 Although the 
Burdeau limitation is itself clear enough, it has posed difficulties 
for courts in determining whether activity is governmental or pri
vate in specific fact situations. Whether the requisite governmental 
action will be found is decided against the background of the pur
poses of the exclusionary rule, primarily the objective of 
deterrence. s 

In those instances in which the evidence is obtained by mixed 
public and private action, the result tends to turn upon the nature 
of the relationship between the private person and the police. 

art. 38.21 (Vernon 1979) & art. 38.22 (Vernon 1979 & Supp. 1980-1981) contain specific 
provisions dealing with the admissibility of a "statement of the accused." [d. art. 38.22, § 1 
(Vernon 1979). The only reference to "peace officers" is in § 1 which relates to the signature 
of the accused making a statement: when the accused is unable to write, his mark must be 
witnessed by "a person other than a peace officer." [d. The test of admissibility under arti
cle 38.22 does not appear to turn on to whom the statement was given but whether it was 
obtained involuntarily or as the result of a custodial interrogation without a proper waiver 
of rights. Accordingly, the statute apparently applies to statements extracted from an ac
cused by "private" persons. Cf. Stone v. State, 583 S.W.2d 410 (Tex. Crim. App. 1979) (in 
custody statement to private investigator). Of course, statements may be suppressed as the 
product of an unlawful search or seizure. Brown v. Illinois, 422 U.S. 590 (1975). 

5. 256 U.S. 465 (1921). 
6. [d. at 475. 
7. See C. WHITEBREAD, supra note 2, § 4.02, at 86. Texas cases affirming the continu

ing force of the Burdeau principle include: Nelson v. State, 607 S.W.2d 554 (Tex. Crim. 
App. 1980); Bodde v. State, 568 S.W.2d 344,352-53 (Tex. Crim. App. 1978) (en banc), cert. 
denied, 440 U.S. 968 (1980); Moore v. State, 562 S.W.2d 484 (Tex. Crim. App. 1978); Mercer 
v. State, 450 S.W.2d 715 (Tex. Civ. App.-Austin 1970, no writ); and Carswell v. Southwest
ern Bell Tel. Co., 449 S.W.2d 805 (Tex. Civ. App.-Houston [1st Dist.] 1969, no writ). 

8. C. WHITEBREAD, supra note 2, § 4.02, at 91. See Coolidge v. New Hampshire, 403 
U.S. 433, 488 (1971). 



HeinOnline -- 12 Tex. Tech L. Rev. 613 1981

1981] PRIVATE SEARCHES 613 

When a government official directly supervises, assists, or induces 
searches and seizures, the courts uniformly apply the rule of exclu
sion.9 Thus, fourth amendment activity will be found if govern
ment agents ask a private party to make a search or accompany 
the private party who makes the search.1o This result is clearly 
mandated by Burdeau and is faithful to the deterrence rationale of 
the exclusionary rule because it could be supposed to discourage 
similar conduct by officials in the future. ll The courts have been 
reluctant to find sufficient governmental involvement, however, in 
generalized, nonspecific requests for assistance. Accordingly, per
sons motivated by the possibility of a reward or informer fee have 
not been regarded as tan~ount to government instruments or 
agents. II 

The line-drawing often is not easy. Particularly troublesome 
are those instances in which the private person acts on behalf of 
the government but government officials do not actively partici
pate in the challenged activity. Under the usual approach, the re
sult depends upon whether the private person believed at the time 
of the search or seizure that his actions had been explicitly or im
plicitly requested or required by the police or other government 
agents. If the belief existed and the government had reason to 
know that it might or actually did exist, the private person will be 
treated as agreeing to participate in government action, and the 
search by the private person will come within the reach of the 
fourth amendment.18 

The courts usually have not found governmental activity suffi-

9. 1 W. LAFAVE, supra note 2, § 1.6(b) , at 114-20; Note, Seizures by Private Parties: 
Exclusion in Criminal Cases, 19 STAN. L. REv. 608, 611-13 (1967). See, e.g., United States v. 
Clegg, 509 F.2d 605 (5th Cir. 1975); United States v. Mekjian, 505 F.2d 1320 (5th Cir. 1975). 
See also Gundlach v. Janing, 401 F. Supp. 1089 (D. Neb. 1975), in which it was stated: 

The purpose of the exclusionary rule in this type of case is to discourage officials 
from participating in or encouraging "private" searches which would be illegal if 
conducted by the government. The government may not accomplish by circuitous 
means what they themselves cannat properly accomplish. "It is the duty of the 
courts to be watchful for the constitutional rights of the citizens and against any 
stealthy encroachments thereon." 

[d. at 1093 (emphasis added) (quoting Boyd v. United States, 116 U.S. 616 (1886». 
10. See, e.g., OKC Corp. v. Williams, 461 F. Supp. 540 (N.D. Tex. 1978). 
11. 1 W. LAFAVE, supra note 2, § 1.6(a), at 110-14. 
12. [d. at 122-23. 
13. See United States v. Mekjian, 505 F.2d 1320 (5th Cir. 1975); OKC Corp. v. Wil

liams, 461 F. Supp. 540 (N.D. Tex. 1978). 



HeinOnline -- 12 Tex. Tech L. Rev. 614 1981

614 TEXAS TECH LA W REVIEW [Vol. 12:611 

cient to trigger application of the exclusionary rule when the pri
vate activity is not government instigated or supervised,14 even if 
the purpose of the private person is to obtain evidence of a crime.l& 
A minority of courts has found government involvement based on 
a tacit approval evidenced by the government's use or the judici
ary's receipt of the fruits of private activity. IS One category of 
cases that has posed analytical difficulties involves the institution
alized private search conducted by a private investigator, security 
guard, store detective, or similar person. The deterrence rationale 
applies with some force to the searcher who (1) has an interest in 
obtaining a conviction and (2) engages in searches and seizures reg
ularly enough to be familiar with the rules and to conform his ac
tivities to them.17 Because a governmental nexus does not exist in 
the case of independently conducted activity by the institutional 
searcher, however, the courts have uniformly found no fourth 
amendment activity. IS 

It has been argued that institutionalized private searchers 
should be treated as "quasi-public" police forces subject to the 
constitutional limitations on search and seizure when their investi
gations focus on members of the general public. In the case of indi
viduals concerned only with internal discipline in the organization 
they represent, the contrary should be true because they have less 
interest in obtaining criminal convictions. Ie 

II. HISTORY OF THE STATUTORY RULE OF EXCLUSION IN TEXAS 

The Texas constitutional prohibition against unreasonable 
searches and seizures,lIo which closely resembles the fourth amend
ment,SI is supplemented by a statutory rule of exclusion contained 

14. See generally Annot., 36 A.L.R.3d 553 (1971). See also United States v. Hillan, 
381 F. Supp. 1171 (N.D. Tex. 1974). 

15. See, e.g., United States v. Knox, 458 F.2d 612 (5th Cir.), cert. denied, 409 U.S. 845 
(1972). 

16. 1 W. LAFAVE, supra note 2, § 1.6(e)-(O, at 134-39. 
17. Note, supra note 9, at 614-15. 
18. See C. WHITEBREAD, supra note 2, § 4.02, at 87 n.5. 
19. Note, supra note 9, at 615-17. 
20. TEx. CONST. art. I, § 9 provides: 
The people shall be secure in their persons, houses, papers and possessions, from 
all unreasonable seizures or searches, and no warrant to search any place, or to 
seize any person or thing shall issue without describing them as near as may be, 
nor without probable cause, supported by oath or affirmation. 
21. U.S. CONST. amend IV provides: 
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in article 38.23 of the Texas Code of Criminal Procedure. The code 
provision had its genesis in the days of prohibition when private 
"gentlemen" often joined peace officers in the pursuit of illegal 
whiskey/al Numerous militant organizations in the early 1900s 
pledged their efforts to secure testimony or otherwise aid in con
victing persons who violated the liquor laws.ls 

During the prohibition era, the United States Supreme Court 
ruled that evidence seized in violation of the Constitution was 
inadmissible over objection in a federal criminal proceeding.14 In 
Texas, search and seizure questions arose in "nearly all liquor 
cases tried in this state."11i But in the 1922 decision of Welchek v. 
State,Z6 the Texas Court of Criminal Appeals declined to incorpo
rate a rule of exclusion into the state constitutional provision gov
erning searches and seizures. The court flatly concluded that the 
United States Supreme Court's position was based "upon a misap
prehension of the purpose of the Fourth Amendment [andJ was 
not justified."l!7 In 1925 the Texas Legislature responded by pass
ing a statute that had the express purpose of reversing Welchek.28 
The statute provided: 

No evidence obtained by an officer or other person in violation of 
any provisions of the Constitution or laws of the State of Texas, 

The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no Warrants 
shall issue, but upon probable cause, supported by Oath or affirmation, and par
ticularly describing the place to be searched, and the persons or things to be 
seized. 
22. Gillett v. State, 588 S.W.2d 361, 368 (Tex. Crim. App. 1979) (en bane) (Roberts, J., 

dissenting). For an interesting highlight, see Martin, Search, Seizure-Criminal Law Insti
tute, 21 TEx. B.J. 447, 450 (1958). The problems in Texas concerning search and seizure are 
a product of the era of "noble experiment," and the decisions of the court of criminal ap
peals brought forth the passage of the 1925 search and seizure law. Id. 

23. Gillett v. State, 588 S.w.2d 361, 368 (Tex. Crim. App. 1979) (en bane) (Roberts, J., 
dissenting). See TEx. CONST. ANN. art. 16, § 20, Interpretive Commentary 198-200 (Vernon 
1955). 

24. Amos v. United States, 255 U.S. 313 (1921); Weeks v. United States, 232 U.S. 383 
(1914). 

25. Welchek v. State, 93 Tex. Crim. 271, 274, 247 S.W. 524, 526 (1922). 
26. 93 Tex. Crim. 271, 247 S.W. 524 (1922). 
27. Id. at 275, 247 S.W. at 526. 
28. See Odenthal v. State, 106 Tex. Crim. I, 290 S.W. 743 (1927); 1 C. MCCORMICK & 

R. RAY, TEXAS LAW OF EVIDENCE § 473 (2d ed. 1956); Broekhoven, The Applicability of the 
Exclusionary Rule to Civil Cases, 19 BAYLOR L. REV. 263 (1967); Ray, Restrictions on the 
Use of Illegally Obtained Evidence, 9 Sw. L.J. 434, 440 (1955). 
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or of the United States of America, shall be admitted in evidence 
against the accused on the trial of any criminal case. Ie 

In the same session the legislature made it a misdemeanor "for any 
person or peace officer, or State ranger, to search the private resi
dence, actual place of habitation, place of business, person or per
sonal possessions of any person, without having first obtained a 
search warrant as required by law."80 The tough stance of the 
Thirty-Ninth Legislature against illegal searches and seizures was 
vindicated ,by the 1927 decision of Odenthal v. State,81 which up
held the constitutionality of the new act. However, the Forty-First 
Legislature subsequently repealed that part of the law making war
rantless searches a crime as an excessive limitation on law enforce
ment officers.811 

The legislature retained the exclusionary statute with its "by 
an officer or other person" language but also inserted the words 
"Constitution of the" before the words "United States of 
America."88 The effect of this change was to exclude evidence ob
tained in violation of the federal constitution, state constitution, 
and state law, but not federal statutory law.a. 

In Schwartz v. State8a the court of criminal appeals held that 
wiretap evidence obtained in violation of federal law was admissi
ble. The United States Supreme Court, on appeal, affirmed the 
court of criminal appeals' interpretation, with Justice Minton 
writing: 

Where a State has carefully legislated so as not to render inad
missible evidence obtained and sought to be divulged in violation 
of the laws of the United States, this Court will not extend by 
implication the statute of the United States so as to invalidate 
the specific language of the state statute. 86 

29. 1925 Tex. Gen. Laws, ch. 49, at 186 (emphasis added). 
30. 1925 Tex. Gen. Laws, ch. 149, § 2, at 357-58 (emphasis added). 
31. 106 Tex. Crim. 1, 290 S.W. 743 (1927). 
32. 1929 Tex. Gen. Laws, 2d Called Seas., ch. 44, at 78-79 (S. Bill 20). 
33. [d. § 1, at 79. 
34. The 1929 statute read as follows: "No evidence obtained by an officer or other 

person in violation of any provisions of the Constitution or laws of the State of Texas, or of 
the Constitution of the United States of America, shall be admitted in evidence against the 
accused on the trial of any criminal case." [d. (emphasis added). 

35. 158 Tex. Crim. 171, 246 S.W.2d 174 (1951), aft'd, 344 U.S. 199 (1952). See also 
Montalbano v. State, 116 Tex. erim. 242, 34 S.W.2d 1100 (1930). 

36. Schwartz v. Texas, 344 U.S. 199, 202 (1952). 
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But less than six months after the Schwartz decision, the 
Fifty-Second Legislature in 1953 reacted by banning evidence ob
tained in violation of federal law by restoring the language of the 
original act.87 The effect of the amendment was to "reinstate the 
original Texas act, and to complete the circle in which the Texas 
rule has traveled during the last twenty-eight years."8S 

The 1953 amendment represented a third retention of the "of
ficer or other person" language. The adoption in 1965 of the pre
sent Texas Code of Criminal Procedure, after a 1963 veto by Gov
ernor John Connally, was the fourth. 

III. ARTICLE 38.23 AND THE TEXAS COURT OF CRIMINAL APPEALS 

The Texas Court of Criminal Appeals has consistently avoided 
the issue whether evidence obtained unlawfully by a private indi
vidual is inadmissible under article 38.23. Recently, in a resound
ing dissenting opinion in Gillett v. State,89 Judge Roberts criti
cized the majority of the court for again sidestepping the issue. In 
Gillett, a department store security guard, by getting down on her 
hands in a fitting booth, observed the defendant in an adjoining 
booth conceal a sweater in her purse. The security guard later took 
the sweater from the defendant after the defendant had passed 
twelve cash register locations and through several departments of 
the store. Defendant's conviction of theft of the sweater was af
firmed by the court of criminal appeals over the defendant's objec
tion that the sweater was obtained by an unlawful search under 
article 38.23. The majority concluded that the article 38.23 issue 
did not have to be addressed because "no right of privacy [had] 
been violated" by the observations of the security guard in the 
fitting room.·o The majority apparently viewed this as a "no 
search" case because the defendant did not have a legitimate ex
pectation of privacy in the fitting room under Katz v. United 
States. U The majority attached critical significance to a small sign 

37. See Note, 1 S. TEx .. L.J. 69 (1954); Note, 7 Sw. L.J. 500, 502-03 (1953). 
38. Note, 7 Sw. L.J. 500, 504 (1953). 
39. 588 S.W.2d 361 (Tex. Crim. App. 1979) (en bane). 
40. [d. at 364 (Roberts, J., di88enting). 
41. [d. at 363. See Katz v. United States, 389 U.S. 347 (1967). Concurring in Katz, 

Justice Harlan noted: "My understanding of the rule that has emerged from prior decisions 
is that there is a twofold requirement, first that a person have exhibited an actual (subjec
tive) expectation of privacy and, second, that the expectation be one that society is prepared 
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affixed to a mirror in each fitting room stating that the room was 
under surveillance. The court concluded that the sign would likely 
be read by female occupants and the defendant's testimony that 
she did not see the sign "did not have to be believed by the trial 
judge."·1 

Judge Roberts disagreed that no search had taken place when 
the security officer observed the defendant in the fitting room and 
found instead that there had been an "unreasonable transgression" 
into the defendant's justified expectation of privacy.48 He con
cluded that "[t]o give full effect to the statute [article 38.23], we 
must hold that it applies to evidence obtained through unreasona
ble searches or seizures that are made by officers or other persons 
alike."·· Judge Roberts apparently believes that whatever conduct 
is unreasonable if engaged in by a law enforcement officer is like
wise unreasonable if undertaken by a private person. 

Gillett is not the only case in which the court has strained, 
perhaps too hard, to avoid resolving the private search issue under 
article 38.23. In Bodde v. State,·6 books and rings belonging to the 
deceased were taken from the defendant's apartment by his land
lady who ostensibly had entered to "prepare it for a new tenant. ".8 
The court upheld admission of the items with a terse one line 
statement: "Since she was rightfully on the premises, whatever in
criminating facts or circumstances were discovered by her were ad
missible."·7 Obviously hard pressed for analogous authority, the 
court cited two inapposite cases·8 in unsatisfactorily resolving the 
issue. Observation of the items is quite different than their confis
cation by the landlady. Rightful presence on the premises justifies 

to recognize as 'reasonable.''' [d. at 361 (Harlan, J., concurring). See also Buchanan v. 
State, 471 S.W.2d 401 (Tex. Crim. App. 1971), cert. denied, 405 U.S. 930 (1972). 

42. 588 S.W.2d at 363. ThU8, not only did Judge Douglas, writing for the majority, 
conclude that the appellant had no objective expectation of privacy, but he also stated that 
the trial judge would have been jU8tified in finding a lack of subjective expectation as well. 
[d. 

43. [d. at 365. 
44. [d. at 370-71. 
45. 568 S.W.2d 344 (Tex. Crim. App. 1978). 
46. [d. at 352-53. 
47. [d. at 353. 
48. Parsons v. State, 160 Tex. Crim. 387,271 S.W.2d 643 (1953), cert. denied, 348 U.S. 

837 (1954) (justice of the peace acting as coroner has duty to obtain evidence to show 
whether death by criminal act); Dubbs v. State, 143 Tex. Crim. 82, 157 S.W.2d 643 (1942) 
(observations of officers admissible). 
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the former but not necessarily the latter.49 
In a later case posing a similar problem, the court took a dif

ferent tack and appears to have perceived the analytical difference 
between a "search" and a "seizure." In Stone u. State,50 a babysit
ter at defendant's house removed photographs from defendant's 
bedroom, which the parties agreed she had permission to enter. 
The court noted that the evidence produced at the suppression 
hearing revealed the babysitter had gone into the bedroom to get 
soap for the infant's bath. She saw the photographs on a dresser in 
the bedroom, looked through them, and took them to the manager 
of the housing unit in which the defendant lived, who then turned 
the photographs over to the police. The court declined to decide 
whether the babysitter was an "officer or other person" under arti
cle 38.23, but instead concluded that the removal of the photo
graphs, a "seizure," was not a violation of the state law of theft5l as 
contended by the defendant. The taking of the photographs was 
not theft because "[t]he evidence in this case does not support a 
finding of an intent to deprive by the babysitter."alI 

Although the court has avoided deciding the issue,aa the cases 

49. For analytical purposes, making a distinction between a "search" and a "seizure" 
often is unnecessary. Note, Private Searches and Seizures, 90 HARV. L. REV. 463, 470-71 
(1976). However, in some instances, as in Bodde, there may be no intrusion into privacy 
amounting to a search, but there may be a taking of property that constitutes a seizure. An 
observation of property may be permissible if the observer is in a position he was entitled to 
be, but taking that property may nonetheless be impermissible absent a lawful justification. 
See Nicholas v. State, 502 S.W.2d 169 (Tex. Crim. App. 1973). Of course, the landlady's 
taking of the deceased's items in Bodde could be justified for safekeeping or other purposes, 
but this would be independent of her justification for viewing them. The defendant may not 
under the circumstances in Bodde have had standing to object to the seizure in any event. 
See Rakas v. Illinois, 439 U.S. 128 (1978). 

50. 574 S.W.2d 85 (Tex. Crim. App. 1978). 
51. TEx. PENAL CODE ANN. § 31.03 (Vernon Supp. 1980-1981). 
52. 574 S.W.2d at 88. 
53. In his dissenting opinion in Gillett, Judge Roberts notes an early case in which 

evidence obtained by "unofficial" action was excluded. See text accompanying notes 39-44 
supra. In Ramirez v. State, 123 Tex. Crim. 254, 58 S.W.2d 829 (1933), federal immigration 
officials stopped the appellant and another person with him to ascertain their status as im
migrants. On stopping the car after it had increased its speed and passed the officers, the 
officers found seven and one-half pints of whiskey in the car. The sole purpose of the stop 
was to question them as to their immigration status. The court reversed the conviction on 
the grounds that the officers had neither information nor suspicion that the automobile con
tained the intoxicating liquor and that the admission was in violation of TEx. CODE CRIM. 
PRO. ANN. art. 727a (predecessor of TEx. CODE CRIM. PRO. ANN. art. 38.23 (Vernon 1979)). 
No other cases appear to have applied the Texas rule of exclusion to "private" conduct. The 
Texas court has suggested, however, that if evidence were obtained by a federal officer, 
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" serve as a useful starting point for analysis of the hypothetical 
reach of article 38.23. 

IV. REFLECTIONS ON THE APPLICABILITY OF ARTICLE 38.23 TO 

ACTS OF PRIVATE PERSONS 

Several commentators have concluded that article 38.23 ap
plies to exclude evidence that is unlawfully obtained by anyone, 
regardless of that person's purpose. &4 The opinion also has been 
expressed that the rule of exclusion applies not only to activities of 
private individuals but also to private conduct that, if performed 
by government agents, would constitute a violation of an individ
ual's constitutional rights.1I11 Reference solely to the literal language 
of article 38.23 supports a conclusion that it makes a "clean sweep" 
and excludes evidence illegally obtained by anyone, whether that 
person is a government agent, private investigator, or thief. liS Such 
a result is not unreasonable. One virtue of this interpretation is 
that it avoids the problem of drawing the line between governmen
tal and private conduct under the Burdeau rule. Also, it would 
tend to discourage surreptitious attempts by the police to use pri
vate persons to obtain evidence that they could not procure them
selves. Nor are the costs unreasonably high in view of the relatively 
small number of private invasions that take place.1I7 Although ar
guably inconsistent with the deterrence rationale of exclusion,1I8 

whOse acts were unlawful because not authorized by Texas law, it would be inadmissible as 
a matter of fourth amendment law in any event. 123 Tex. Crim. at 258, 58 S.W.2d at 831. 

54. See 1 C. MCCORMICK & R Rw, supra note 28, § 473; Broekhoven, supra note 28, 
at 266; Ray, supra note 28, at 440. See also Woody, Illegal Searches and Seizures-The 
Conflict Between Federal and Texas Courts, 6 S. TEx. L.J. 91 (1962). 

In Texas . . . we have an additional approach to the same result through the well 
known rule of the Texas Code of Criminal Procedure, Article 727a. This rule holds 
that any evidence obtained in violation of the constitution or laws . . . of the 
State of Texas, will not be admitted into evidence against the accused. 

[d. at 99. 
55. 1 R RAy, TExAs LAW OF EvIDENCE, CIVIL AND CRIMINAL § 503 (3d ed. 1980). This 

also is apparently Judge Roberts' position. See notes 40-44 supra, and accompanying text. 
56. Ray, supra note 28, at 442 n.39. 
57. See C. MCCORMICK, HANDBOOK OF THE LAW OF EVIDENCE § 169, at 374 (2d ed. 

1972). 
58. See Annot., 36 A.L.R.3d 553, 563 (1971); Note, supra note 9, at 614. An example of 

the prevailing skepticism concerning the deterrent effect of exclusion in the case of private 
searches and seizures is found in People v. Botts, 250 Cal. App. 2d 478, 58 Cal. Rptr. 412 
(Dist. Ct. App. 1967). 

[E]xcept in unsual [sic] cases, we cannot assume that private citizens will be 
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suppression of evidence tainted by private wrongdoing comports 
with a basic sense of fairness and avoids even an indirect approval 
of such conduct. 

The Montana Supreme Court has applied the search and 
seizure provisions of Montana law to private individuals as well as 
law enforcement officers.69 The Montana court has concluded that 
its state constitution affirmatively establishes a right of privacy 
and that the nature of the invasion rather than the purpose or 
identity of the invader is determinative of the admissibility ques
tion.GO The court viewed the instances of "private" invasions as by 
no means de minimus and also found that tort and criminal reme
dies were inadequate.Gt Thus, the Montana court has resurrected 
the judicial integrity rationale as the basis for rejecting the use of 
evidence coming from private persons on a "silver platter."GI 

aware of an exclusionary rule, that they will be under any disciplinary compulsion 
to obey such a rule, nor that they will not be motivated in their conduct by rea
sons apart from, or in addition to, a desire to assist in securing a criminal convic
tion. The result of applying an exclusionary rule to cases such as the one at Bench 
would be to free a guilty man without any assurance that there would result any 
counterbalancing restraint of similar conduct in the future. 

[d. at _, 58 Cal. Rptr. at 415-16. 
59. See State v. Helfrich, _ Mont. _, 600 P.2d 816 (1979); State v. Coburn, 165 

Mont. 488, 530 P.2d 442 (1974); State v. Brecht, 157 Mont. 264, 485 P.2d 47 (1971). 
60. State v. Coburn, 165 Mont. 488, _, 485 P.2d 442, 449-50 (1974). 
61. The Montana court in State v. Brecht, 157 Mont. 264, 485 P.2d 47 (1971), summa

rized its position as follows: 
The state . . . contends the protection is afforded only against violations by law 
enforcement officers and not against violations by private citizens. 

We think not. The violation of the constitutional right to privacy and against 
compulsory self-incrimination is as detrimental to the person to whom the protec
tion is guaranteed in the one case as in the other. To distinguish between classes 
of violators is tantamount to destruction of the right itself. 

This Court in the present case would be remiss were it not to recognize that 
evidence obtained by the unlawful or unreasonable invasion of several of the con
stitutionally protected rights guaranteed to its citizens by both the federal and 
Montana constitutions properly comes within the contemplation of this Court's 
exclusionary rule. To do otherwise would lend Court approval to a fictional dis
tinction between classes of citizens: those who are bound to respect the Constitu
tion and those who are not. Were the exclusionary rule to recognize such distinc
tions it would by indirection circumvent the rule established by this Court to 
enforce these rights and would in fact render the rule and the constitutional guar
antees it protects meaningless. 

[d. at _, 485 P.2d at 50-51. 
62. See State v. Coburn, 165 Mont. 488, _, 530 P.2d 442, 449-50 (1974). In Elkins v_ 

United States, 364 U.S. 206 (1960), the United States Supreme Court abolished the "silver 
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The Texas Constitution, on the other hand, does not explicitly 
confer nor has it been interpreted as establishing a separate and 
independent right of privacy in Texas citizens. Article I, section 9 
(repeated in Texas Code of Criminal Procedure, article 1.06) is a 
guarantee only against unreasonable searches and seizures.6s More
over, in conformity with the fourth amendment of the federal con
stitution as applied to the states, the Texas Constitution operates 
as a limitation on the state government, but not on private individ
uals. e. Thus, if Texas decides to exclude evidence because it is un
lawfully obtained by private individuals, unlike Montana, it must 
do so on the basis of article 38.23, not because of its state constitu
tional provisions. 

A. To Whom Should Article 38.23 Apply? 

A conclusion that the "officer or other person" language of ar
ticle 38.23 will be applied to activity by any person should not be 
accepted without question. Given its serious misgivings about the 
efficacy of,611 and its current hostility to,66 the exclusionary rule of 
evidence, the Texas Court of Criminal Appeals should hardly be 
expected to give article 38.23 an expansive reading. With reference 
to another potential issue under the statute, for instance, that of 
standing, the court early refused to do SO.67 Article 38.23 could be 
read as conferring standing on every accuSed to object to the fruits 
of unlawful searches and seizures. But the Texas court consistently 
has conformed the standing requirement of article 38.23 to the 
rules for standing enunciated under the fourth amendment which 

platter" doctrine that allowed use in federhl courts of evidence obtained unconstitutionally 
by state officers. In Coburn, the court noted: "Like it or not unreasonable or illegal intru
sions knowingly accepted and used, from the private sector by the government amount to 
an extension of the silver platter doctrine condemned by Elkins, particularly when viewed 
in the light of judicial integrity emphasized in Elkins." 165 Mont. at _, 530 P.2d at 450 
(emphasis in original). 

63. TEx. CONST. ANN. art. I, § 9, Interpretive Commentary 251-54 (1955). See also 
TEx. CODE CRIM. PRo. ANN. art. 1.06 (Vernon 1977). 

64. TEx. CONST. ANN. art. I, § 9, Interpretive Commentary 251-54 (1955). See Carswell 
v. Southwestern Bell Tel. Co., 449 S.W.2d 805 (Tex. Civ. App.-Houston [1st Distj1969, no 
writ). 

65. See Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388 (1971), in which it 
was stated: "But there is no empirical evidence to support the claim that the rule actually 
deters illegal conduct of law enforcement officials." [d. at 416 (Burger, C.J., dissenting). 

66. See Gillett v. State, 588 S.W.2d 361, 364 (Tex. Crim. App. 1979) (en banc) (Rob
erts, J., dissenting). 

67. See Phariss v. State, 137 Tex. Crim. 469, 131 S.W.2d 965 (1939). 
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require that an accused claiming suppression must show a violation 
of his rights, not another's." 

Individuals other than law enforcement officers who obtain ev
idence subsequently used in criminal prosecutions may be classi
fied into three categories: 

(1) persons acting in concert with, or at the request and on 
behalf of, the police; 

(2) persons acting independently of the police but for the 
purpose of gathering evidence leading to a criminal conviction; 
and 

(3) persons obtaining evidence for purposes other than use in 
a criminal prosecution. 

The "other persons" language of article 38.23 could be interpreted 
·to apply only to persons in categories (1) and (2), and perhaps only 
category (1). This interpretation finds support both in a textual 
analysis of the statute and in its legislative history. 

The term "officer" in article 38.23 certainly includes "peace 
officers, "69 but also may include those who are considered "public 
servants," namely, "persons elected, selected, appointed, employed 
or otherwise designated as . . . an officer of government. ''70 A 
problem could arise under article 38.23, similar to that arising in 
the fourth amendment context, concerning the status of persons 
engaged in public functions other than law enforcement. A number 
of courts have decided that the fourth amendment exclusionary 
rule does not apply to officials who are not state law enforcement 
officers, or who are not engaged in law enforcement activity.71 

Texas courts have determined that public school officials are 
not acting "for an arm of government" when conducting searches 
of students and their property.71 The school search decisions have 
avoided the issue of article 38.23's applicability to the "unofficial" 
acts of the school officials by concluding that the school official 
stands in an in loco parentis relationship with the student. That 
relationship authorizes school officials to undertake activities in 

68. See Sullivan v. State, 564 S.W.2d 698 (Tex. Crim. App. 1978) (en bane). 
69. See TEx. Coos CRIM. PRo. ANN. art. 2.12 (Vernon 1977). 
70. See TEx. PENAL Coos ANN. § 1.07(a)(30) (Vernon 1974) & § 39.04 (Vernon Supp. 

1980-1981). 
71. 1 W. LAFAVE, supra note 2, § 1.6(d), at 129-30. 
72. Mercer v. State, 450 S.W.2d 715, 717 (Tex. Civ. App.-Austin 1970, no writ). See 

also Ranniger v. State, 460 S.W.2d 181 (Tex. Civ. App.-Beaumont 1970, no writ). 
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furtherance of those interests that are the source of the school's in 
loco parentis status-maintenance of the safety, health, discipline, 
and education of the students.73 Hence, even if unlawful private 
action does taint evidence under article 38.23, conduct falling 
within the in loco parentis relationship is privileged and not un
lawful, and evidence obtained as a result of that conduct would not 
be suppressed. If, however, a school official's conduct were found to 
be either in excess of the in loco parentis justification or for the 
purpose of discovering evidence to be used in a criminal prosecu
tion, the issue of artiCle 38.23's applicability to private conduct 
would be raised.7 • 

The term "person" means "individual, corporation, or associa
tion"711 and hence includes police officers. It could be argued that if 
the legislature had intended the statute to apply to activity by ev
eryone it just as easily could have used the language "evidence ob
tained by any person" or "person" rather than "officer or other 
person." Application of the ejusdem generis76 and noscitur a 
sociis77 maxims of statutory construction lend support to a conclu
sion that the legislature's choice of language was intended to limit 
the scope of the term "persons." Ordinarily, general terms are 
"known by the company they keep." Accordingly, it is plausible 
that the "persons" to be included within the statute are those per
sons who, like "officers," are performing law enforcement 
functions. 

The legislative history of article 38.23 suggests the legislature 
was primarily concerned with those persons who either joined the 
police or sought to aid the police by their independent activities. 

o 

73. See Doe v. Renfrow, 475 F. Supp. lO12, 1023-24 (N.D. Ind. 1979); Mercer v. State, 
450 S.W.2d 715, 717 (Tex. Civ. App.-Austin 1970, no writ). See generally Benson, Search 
and Seizure in Texas Juvenile Justice, in STATE BAR OF TEXAS, CRIMINAL DEFENSE LAWYERS 
PROJECT ch. 4 (rev. ed. 1978). 

74. Of course, if a "symbiotic working relationship between the school personnel and 
the police" can be established, the school official may be regarded as a police agent, Benson, 
supra note 73, at 21, or a "de facto police officer," see text accompanying notes 88-90 infra. 

75. TEx. PENAL CODE ANN. § 1.07(a)(27) (Vernon 1974). 
76. "Under 'ejusdem generis' canon of statutory construction, where general words fol

low the enumeration of particular classes of things, the general words will be construed as 
applying only to things of the same general class as those enumerated." BLACK'S LAW DIC
TIONARY 464 (5th ed. 1979). 

77. "Under the doctrine of 'noscitur a sociis,' the meaning of questionable words or 
phrases in a statute may be ascertained by reference to the meaning of words or phrases 
associated with it." [d. at 956. 
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The apparently widespread practice of vigilante-type groups was 
the main factor that precipitated passage of article 38.23. As noted 
by Judge Roberts in Gillett v. State, the Welchek decision, which 
led to passage of the predecessor to article 38.23, did not involve 
purely private action but was a case in which private persons 
"joined with officers" in a search.78 

Construction of article 38.23 in pari materia with other provi
sions of the Texas Code of Criminal Procedure leads to a conclu
sion that the "other persons" language refers only to persons who 
have either been summoned, or have voluntarily undertaken, to as
sist law enforcement officers in performing their duties. A peace 
officer or "any other person" is authorized to make an arrest for 
either a felony or an offense against the public peace that is com
mitted in his presence or within his view.79 A private person also 
may execute an arrest warrant if a peace officer is not available or 
cannot be procured in time to prevent a probable escape.80 "All 
persons" may seize any property reasonably believed to be stolen 
and, if possible, may take the "supposed offender" to a magis
trate.81 A peace officer may call any "person" to his aid in execut
ing searches,82 preventing injury to persons or property,88 overcom
ing resistance to the execution of process,84 or discharging any duty 
imposed on the officer by law.811 

A private person is not required to execute an arrest warrant 
or a warrantless arrest in the presence of an officer. The statute 
appears to contemplate, however, that in the execution of a search 
warrant the acts of the private person must be at the request of an 
officer who is present and taking part in the execution of the war
rant.86 An officer need not participate, on the other hand, to legiti
mize a private seizure without warrant to prevent the conse-

78. See Gillett v. State, 588 S.W.2d 361, 368 (Tex. Crim. App. 1978) (en banc) (Rob
erta, J., dissenting). See also notes 24-29 supra, and accompanying text. 

79. TEx. CODE CRIM. PRO. ANN. art. 14.01(a) (Vernon 1977). See also TEx. PENAL CODE 
ANN. § 9.51(b)-(d) (Vernon 1974). 

80. TEx. CODE CRIM. PRO. ANN. arts. 15.14-15.15 (Vernon 1977). 

81. [d. art. 18.16. See also TEx. PENAL CODE ANN. §§ 9.41-9.43 (Vernon 1974). 
82. TEx. CODE CRIM. PRO. ANN. ,art. 18.08 (Vernon 1977). See also TEx. PENAL CODE 

ANN. § 9.51(a) (Vernon 1974). 
83. TEx. CODE CRIM. PRO. ANN. art. 6.06 (Vernon 1977). 
84. [d. art.8.01. 

85. [d. arts. 2.14-2.15. 
86. See id. art. 18.08. 
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quences of theft.87 
A private person acting under authority of the statutes au

thorizing citizens' arrests, searches, and seizures has been regarded 
as a "de facto officer," having the same rights as an officer de jure, 
during the execution of those acts.88 Apparently, the citizen need 
not be aware of, nor expressly purport to act under, the statutory 
authority for his conduct to be viewed as falling within its scope.89 

The determinative factors appear to be whether the motive of the 
individual was to accomplish the purpose sanctioned by law and 
whether the conduct was related to that purpose.90 

Of course, the acts of the private citizen "clothed with the 
same authority as a peace officer" may be unlawful as in excess of 
statutory authority, as, for example, when the citizen's arrest is 
without probable cause.91 Such activity, however, is to be distin
guished from a private person's conduct that has no statutory 
sanction whatsoever. Thus,a department store investigator's stop
ping of a patron for the purpose of retrieving a shoplifted item for 
the store could be an "official" act, but intent on the part of the 
investigator to appropriate the property to his own use would 
render the act unofficial.911 The effect of this approach is to make 
private citizens acting under color of state law subject to the same 
restrictions as peace officers. 

This was the state of the law when the predecessor to article 
38.23 was enacted. Given this circ\lmstance, it is reasonable to con
clude that the "other person" language of the statute was adopted 
as a term of art to refer to persons acting as "de facto of
ficers"-persons either acting with, for, or as police officers. In the 
sense that such action is expressly authorized by the state, it can 
be characterized as governmental or official. There is no doubt that 
in 1925 the legislators were primarily concerned with deterring ar-

87. See id. art. 18.16. 
88. See, e.g., Stephenson v. State, 93 Tex. Crim. 578, 249 S.W. 492 (1923); Smith v. 

State, 13 Tex. Crim. 507 (1883); Henderson v. United States Fidelity & Guar. Co., 298 S.W. 
404 (Tex. Comm'n App. 1927, judgmt adopted). See also Lasker v. State, 163 Tex. Crim. 
337, 290 S.W.2d 901 (1956). 

89. See Lasker v. State, 163 Tex. Crim. 337, 290 S.W.2d 901 (1956). 
90. See Sanchez v. State, 582 S.W.2d 813 (Tex. ,Crim. App. 1979), cert. denied, 444 

U.S. 1043 (1980); Heck v. State, 507 S.W.2d 737 (Tex. Crim. App. 1974). 
91. See, e.g., Rutland v. State, 88 Tex. Crim. 114, 224 S.W. 1088 (1920). 
92. The distinction is between acting improperly within or in excess of one's authority 

and acting in a clear absence of authority. See Turner v. Raynes, 611 F.2d 92 (5th Cir.), 
cert. denied, 101 S. Ct. 269 (1980). 
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bitrary and capricious searches that were conducted in connection 
with supposed violations of the liquor laws. Further, the "other 
persons" with whom the legislators were most likely concerned 
were those persons who either joined with the police or sought to 
aid the police in their own independent fashion.98 In this respect, 
the legislation may have been considered necessary, both in terms 
of deterrence and the protection of individual privacy, to suppress 
evidence seized illegally by those private citizens. 

The days of prohibition are long gone but the statutes author
izing law enforcement activity by private citizens remain. These 
statutes reflect a legislative policy of encouraging, within proper 
limits, citizen involvement in law enforcement. Therefore, it makes 
good sense to deny the state the fruits of that statutorily-en
couraged private activity when it is not within proper limits. To 
clothe private activity with the mantle of the police power while at 
the same time subjecting it to lesser restrictions would indeed be 
mcongruous. 

But what of activity by private persons to enforce the law that 
is without express statutory sanction? Consider the citizen who 
sees marijuana growing in his neighbor's back yard and who takes 
it upon himself to seize it for the police. The citizen's seizure can
not be claimed to have statutory authorization. Is the contraband 
subject to suppression under article 38.23? 

It must be remembered that in the early 1920s when Burdeau 
v. McDowell" was decided and the Texas exclusionary rule was 
adopted, fourth amendment doctrine was in a comparatively prim
itive and undeveloped state.911 In the early 1920s there were few 
justifications for warrantless seizures as a matter of constitutional 
or statutory law. Today, however, the bulk of searches and seizures 
by the police are warrantless. Their justification frequently is not 
found within the Code of Criminal Procedure but within that body 
of fourth amendment law relating to "consent" searches, the "mov
ing vehicle" exception, the "plain view" doctrine, exigent circum
stances, or the like. Obviously, however, police officers do have 
general authority to protect the public, and any conduct related to 
law enforcement, whether specifically authorized by statute or not, 

93. See notes 22-29 supra, and accompanying text. 
94. See notes 2-8 supra, and accompanying text. 
95. The situation in the early 1920s is in sharp contrast to the sophisticated and com

plex body of law existing today. See Note, supra note 49, at 468; Note, supra note 9, at 610. 
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may be privileged.9s Application of a rule of exclusion may be the 
only available sanction against police misconduct; civil or criminal 
sanctions may be unavailable. 

In situations in which a private individual acts on his own 
without any statutory privilege, a meaningful remedy other than 
suppression of evidence is available. Considering the evil to which 
article 38.23 is directed, it is reasonable to conclude that it was not 
intended to take into account persons not able to claim the statu
tory privilege, due to the availability of alternative sanctions as to 
them. Although the state may be an indirect beneficiary of the evi
dence obtained by purely private conduct, it cannot be said to 
have played a role in the procurement. 97 

Another observation relating to the intent of article 38.23 
should be made. As both the state and federal constitutions are 
limitations on state action, a private person not acting under color 
of state or federal law cannot violate the constitutions. Conse
quently, a private person's activity would result in a constitutional 
violation only if it were in such a close relationship with state offi
cials that it could be characterized as governmental action. Thus, a 
literal interpretation of article 38.23 poses the conundrum: How 
can purely private activity violate the constitution if it is not possi
ble for a private person to violate the constitution? If, as the Code 
Construction Act9S states, "it is presumed that. . . the entire stat
ute is intended to be effective,"" an argument could be made that 
purely private, unofficial conduct is not covered. The sanction of 
inadmissibility on the basis of constitutional violation is internally 
inconsistent and meaningless in cases of such conduct. 

The construction of article 38.23 sketched above establishes 
what might be labeled the "de facto officer" or "public function" 
test. Under that test, when the person procuring evidence "is 
clothed with the authority of state law," his actions are subject to 
the exclusionary rule. So viewed, article 38.23 conforms roughly to 

96. See TEx. PENAL CODE ANN. § 9.51(a) (Vernon 1974) which justifies conduct re&:lon
ably believed to be required or authorized by law. 

97. When private law enforcement efforts are specifically authorized by statute, the 
persons who act pursuant to the law can be seen as performing a "public function." See 
generally 1 W. LAFAVE, supra note 2, § 1.6(d), at 126-34. The attribution of a public pur
pose to those acts provides a basis for distinguishing them from conduct that involves vindi
cation of a purely private intereat. [d. at 128. 

98. TEx. REV. CIV. STAT. ANN. art. 5429b-2 (Vernon Supp. 1980-1981). 
99. [d. § 3.01(2). 
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the "under color of state law" requirement of civil rights actions in 
which the nature of the conduct rather than the status of the per
son is the determinative factor. 100 

To illustrate the application of the foregoing analysis, consider 
the following examples: 

(1) A burglar enters X's home and steals an amount of money 
and credit cards. The burglar is arrested and the money is recov-

100. The concept of governmental action under the fourth amendment is closely re
lated to the notion of "state action" under the fourteenth amendment which in turn is vir
tually synonymous with the "under color of law" element of a civil rights action under 42 
U.S.C. § 1983 (1976). A minority of courts has been inclined to find governmental action for 
fourth amendment exclusionary rule purposes when private persons are de facto officers of 
the government, at least when they are licensed and have statutory authority to engage in 
the challenged law enforcement activity. See Gillett v. State, 588 S.W.2d 361, 367 n.8 (Tex. 
Crim. App. 1979). The test of "state action" or "under color of law" with reference to police 
functions is unclear. By reasoning similar to that of the fourth amendment cases, the courts 
have found action "under color of law" by private persons acting either with or at the direc
tion of state officials. See, e.g., Street v. Surdyka, 492 F.2d 368 (4th Cir. 1974) (police cadets 
acting with commissioned officers); Scott v. Vandiver, 476 F.2d 238 (4th Cir. 1973) (bystand
ers summoned to assist sheriff were temporary law enforcement officers). The situation is 
murky as to other private law enforcement activity. The problem centers on what type of 
"state sanction" will transform private activity into action "as that of the State itself." 
Jackson v. Metropolitan Edison Co., 419 U.S. 345, 351 (1974). 

As noted by Justice Stevens in Flagg Bros., Inc. v. Brooks, 436 U.S. 149 (1978), "[lIt is 
no longer possible, if it ever was, to believe that a sharp line can be drawn between private 
and public actions." Id. at 178. But the majority suggests in Flagg that delegation by state 
statute of the police function to private individuals could render activity pursuant to that 
authority "state action" or at least "under color of law." It is clear enough that statutory 
authorization does not per se make resort to self-help by private actions attributable to the 
state. Id. at 151-66. 

The problem is that statutes authorizing private arrests and seizures amount neither to 
commanding nor compelling such activity, but neither do they constitute mere acquiescence 
by the state in the private action. The state statutes are somewhere in between-they con
stitute an "authorization" and perhaps "encouragement" of private law enforcement. Com
pare White v. Scrivner Corp., 594 F.2d 140 (5th Cir. 1979) (statutory authorization of 
merchants to detain shoplifters not enough for "state action" absent compulsion or overt 
state involvement) and Ouzts v. Maryland Nat'l Ins. Co., 470 F.2d 790 (9th Cir. 1972) (bail 
bondsman making an arrest was "merely acting under a state license" and not under au
thority of law) and Potts v. Wright, 357 F. Supp. 215 (E.D. Pa. 1973) (report by school 
officials of a crime and failure to prevent unlawful police conduct not "under color of state 
law") and Weyandt v. Mason's Stores, Inc., 279 F. Supp. 283 (W.D. Pa. 1968) (authority of 
store and private detectives to detain suspected shoplifter was a mere license of purely pri
vate action and did not invest license with authority under state law) with United States v. 
Hoffman, 498 F.2d 829 (7th Cir. 1974) (privately employed railroad policemen's ejection of 
trespassers was "under color of law" because pursuant to power delegated by state law) and 
DeCarlo v. Joseph Home & Co., 251 F. Supp. 935 (W.D. Pa. 1966) (store detective was 
legally entitled to make an arrest under a state statute specifically implemented for this 
purpose, and, therefore, was clothed with authority of state law). 
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ered. If the credit cards are discovered to be in other than X's 
name, can they be used as evidence in a prosecution of X for credit 
card abuse? 

(2) A and B, husband and wife, are parties to a pending di
vorce action. A forcibly enters B's home in the company of private 
investigators and discovers contraband drugs. Can the evidence be 
admitted at B's trial for possession of unlawful drugs? 

(3) A store manager receives an anonymous tip that a patron 
has stuffed a bottle of perfume in her handbag without paying for 
it. He stops her, seizes the handbag, and opens it. Are any items 
from her bag admissible in a shoplifting prosecution? 

(4) A store manager, noticing that one of his employees has 
been acting strangely, looks through the pockets of his employee's 
coat hanging in a storeroom and discovers marijuana which he 
turns over to the police. Is the marijuana admissible at trial 
against the employee? 
In the above illustrations, the respective defendants, arguing for 
suppression, would have the burden of establishing that the person 
seizing the evidence met the "de facto" officer test. It could be ar
gued that the burglar in situation (1) has avoided the consequences 
of theft by taking ostensibly stolen credit cards, but his action 
would be patently inconsistent with a desire to aid law enforce
ment. Hence, he would not qualify as an "officer or other person" 
under the Code of Criminal Procedure and the fruits of his entry 
would not be subject to suppression. 

The estranged husband in situation (2), on the other hand, 
could have been motivated by a desire to procure evidence against 
his wife. But, because the statutes do not authorize a warrantless 
seizure by a private citizen of evidence not reasonably believed to 
be the subject of theft, his actions would not fall within the scope 
of statutorily-sanctioned law enforcement activity. Accordingly, 
the evidence would likewise be admissible under article 38.23. 

The actions of the store manager in illustration (3) could be 
characterized as an arrest to prevent the consequences of theft, 
which is authorized by statute. Hence, the fruits of his search 
could be suppressed as not supported by probable cause. 

In illustration (4), however, it could be contended that the 
store manager was acting for the private purpose of maintaining 
employee efficiency when he searched his employee's coat pockets. 
Thus, his discovery of contraband would not be subject to exclu-
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sion under article 38.23. 

B. What is Poisoned Fruit Under Article 38.23? 

The sanction of exclusion under article 38.23 is conditioned on 
a "violation" of either the state or federal constitution or law. As 
to conduct of persons characterized as state officers or persons act
ing as agents of the state, the issue of what is unconstitutional or 
unlawful conduct is fairly certain, or at least as certain as the 
plethora of cases involving search and seizure issues has been able 
to make it. On the other hand, because the issue of whether article 
38.23 applies to conduct of private persons has not been resolved, 
the question of what private conduct could be included within the 
sanction is necessarily hypothetical. 

The sanction of exclusion under article 38.23 as to conduct of 
state officers or persons acting as agents of the state conforms with 
the standards of the fourth amendment exclusionary rule. The rule 
proscribes "unreasonable" searches and seizures. In its origins, the 
fourth amendment was viewed as a protection of property rights 
and a prohibition against unlawful intrusions into "constitutionally 
protected areas."lOl "Unreasonable" searches and seizures were in
trusions that would amount to a civil or criminal trespass for which 
the law provided no justification or excuse. In the 1967 decision of 
Katz v. United States,lOl however, the United States Supreme 
Court "rejected the old trespass into constitutionally-protected-ar
eas analysis in favor of an expectation-of-privacy approach."108 
Whether a technical trespass has occurred is a relevant considera
tion, but fourth amendment activity may be found in many in
stances that do not involve a technical trespass. Thus, the fourth 
amendment has assimilated tort and criminal law as to conduct of 
law officers and their agents. Private persons not subject to the 
fourth amendment, however, are not to be judged by the same 
standards as the police. 

If article 38.23 applies to private persons acting independently 
of the police, the question raised is what unofficial action will be 
deemed unlawful? In Gillett v. State,l04 Judge Roberts concluded 
that it is "unreasonable" for private persons to engage in conduct 

101. 1 W. LAFAVE, supra note 2, § 2.1(a), at 223-24. 
102. 389 U.S. 347 (1967). 
103. J. ISRAEL & W. LAFAVE, CRIMINAL PROCEDURE IN A NUTSHELL 202 (3d ed. 1980). 
104. 588 S.W.2d 361 (Tex. Crim. App. 1979) (en bane). 
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that would be "unreasonable" if it had been committed by police 
officers, and hence the fruits of the unreasonable private activity 
must be suppressed. But this conclusion does not necessarily follow 
from article 38.23. Suppose a department store patron, as in Gil
lett, has been observed in a fitting booth but this time without any 
warnings of potential surveillance. The police officer's view from a 
hunkered-down position in the adjoining booth would be an inva
sion of the patron's expectation of privacy. But what of the secur
ity guard doing the same thing? Because neither the federal nor 
state constitution limits a private person's activity, a private per
son not acting under color of state law could not violate either con
stitution. Accordingly, with all due respect to Judge Roberts, the 
constitutional standards, including the Katz expectation-of-privacy 
test, are not relevant to a determination of the lawfulness of the 
security guard's conduct. Instead, the issue of admissibility of the 
evidence seized by the guard must turn on whether the guard's 
conduct was in violation of state or federal law. 

Searches and seizures constituting a violation of penal law cer
tainly would be included in the category of a "violation of any pro
visions of the . . . laws of the State of Texas, or of the . . . laws of 
the United States of America."IOo The Texas Court of Criminal 
Appeals implied as much in Stone v. StatelO6 when it considered 
whether the babysitter's removal of the incriminating photographs 
was theft under state law. The security guard's conduct in Gillett 
v. State could, however, hardly be found criminal. She did not 
commit a criminal trespass by observing the accused from the 
fitting booth, lOT a place where she was authorized to be, nor did she 
commit theft by retrieving a stolen sweater for her employer!oa 

Would tortious conduct fall within article 38.23? The seizures 
of property by the babysitter in Stone or the landlady in Bodde 
arguably constitute the tort of conversion.109 The observation of 
the guard in Gillett possibly could be seen as a tortious invasion of 

105. See note 4 supra, and accompanying text. 
106. 574 S.W.2d 85 (Tex. Crim. App. 1978). 
107. TEx. PENAL CODE ANN. § 30.05 (Vernon 1974) (Criminal Trespass) prohibits the 

entry into a building or remaining on property without the effective consent of the owner. 
108. TEx. PENAL CODE ANN. § 31.03 (Vernon 1974) (Theft) requires an intent to de

prive the owner who has not given effective consent. 
109. Conversion is the unlawful appropriation of property to the exclusion of the 

rights of the owner either indefinitely or permanently. 14 TEx. JUR. 2d Conversion8 § 1 
(1960). 
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privacy.llo The statute could fairly be construed, however, as ex
cluding common-law torts. To be suppressed, the evidence must be 
obtained in violation of a "provision" of the law. The term "provi
sion" is commonly understood as referring to an article, clause, or 
provision in a written instrument.1l1 Tort law, as a creature largely 
of decisional law, typically is not included within the provisions of 
statutory law. This is the case in Texas for those torts that poten
tially would have application to conduct involving interferences 
with persons or property, namely, conversion, invasion of privacy, 
battery, false imprisonment, and trespass. In some instances, how
ever, the legislature has enacted statutes that borrow from tort 
concepts. For example, article 9019 of the Texas Civil Statutes im
poses civil and criminal penalties for wiretapping or electronic 
eavesdropping or for the use of information from the unlawfully 
intercepted communication.lll 

It would not be unreasonable in the case of searches and 
seizures by private persons to condition suppressions on violations 
of criminal law but not torts. A private citizen likely will not be 
prosecuted for conduct that uncovers evidence helpful to the state 
in a criminal prosecution. Whether a tort action is pursued, how
ever, does not depend on the discretion of the prosecuting attorney 
as a representative of the state. Instead, the victim of the alleged 
wrongful conduct would have the primary role in deciding whether 
ancillary tort proceedings were instituted. The respective functions 
of tort and criminal law justify differential treatment. Although 
the civil sanction may have some deterrent effect, its major func
tion is the compensation of the victim. Criminal law violations, on 
the other hand, are viewed as public wrongs. An incongruity may 
be perceived between the condemning of conduct as a harm to so
ciety on the one hand and claiming the benefit of its fruits on the 
other. 

V. CONCLUSION 

The exclusionary rule of evidence contained in article 38.23 of 
the Texas Code of Criminal Procedure has been assumed to re-

110. See Billings v. Atkinson, 489 S.W.2d 858 (Tex. 1973). A cause of action may not 
lie, however, if no cognizable legal injury occurs. Trevino v. Southwestern Bell Tel. Co., 582 
S.W.2d 582 (Tex. Civ. App.-Corpua Christi 1979, no writ). 

111. See WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1827 (1971). 
112. TEx. REV. CIV. STAT. ANN. art. 9019 (Vernon Supp. 1980-1981). 
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quire suppression in criminal prosecutions of all evidence obtained 
unlawfully by any person regardless of that person's purpose or re
lationship to law enforcement agencies. As yet, that assumption 
has not received the imprimatur of the Texas Court of Criminal 
Appeals. Whether it ever will is doubtful. 

As outlined above, article 38.23· could plausibly be construed 
as applying only to searches and seizures conducted by state law 
enforcement officers, or by private citizens acting in concert with 
or at the instigation of peace officers, or in those instances in which 
Code provisions extend the law enforcement privilege to private 
citizens. This construction, by limiting the sanction to those situa
tions in which meaningful alternatives to exclusion of evidence are 
least likely to exist, would not be inconsistent with the aim of de
terrence, which is the prevailing justification for an exclusionary 
rule. 


