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THE ABOLITION OF PLEA BARGAINING: A
CASE STUDY OF EL PASO COUNTY,

TEXAS

Robert A. Weninger*

INTRODUCTION

The inevitability of plea bargaining t in American crimi
nal courts is a notion that has gained nearly unanimous ac
ceptance among knowledgeable scholars and practitioners.
In fact, the belief that bargaining is unavoidable is so perva
sive2 that it is difficult to sustain debate over the desirability
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1. Practitioners in the field often differ over what constitutes plea bargain
ing; no single definition of the term is universally accepted. H. MILLER, W. Mc
DONALD & J. CRAMER, PLEA BARGAINING IN THE UNITED STATES xii (1978)
[hereinafter H. MILLER] (based on a national study of plea bargaining in the state
courts which was conducted by the Institute of Criminal Law and Procedure at
Georgetown University). For a discussion of various definitions of plea bargain
ing and their implications, see id. at 1-15. Since the research reported in this Arti
cle evaluates claims made about abolishing or restricting plea bargaining, it is
imperative to first define the term. Plea bargaining here is broadly defined as any
process in which inducements are offered in exchange for a defendant's conces
sion of criminal liability.

2. Most scholars assume that bargaining is inevitable. Political scientist
Milton Heumann asserts that the "abolition [of plea bargaining] is an impossibil
ity.... [T]o speak ofa plea bargaining-free criminal justice system is to operate in
a land offantasy.... Plea bargaining ... will remain the bedrock for case disposi
tion in all communities .... It will inevitably provide a central means of disposing
of cases." M. HEUMANN, PLEA BARGAINING 157, 162, 170 (1978).

Only a few critics assert that plea bargaining can be effectively curtailed. See.
e.g., NATIONAL ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS & GOALS,
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of the practice.3 Two different explanations are usually of
fered for the inevitability of plea bargaining. The first the
ory is case10ad pressure.4 The idea is that plea bargaining is

REPORT ON COURTS 46-49 (1973) [hereinafter NATIONAL ADVISORY COMMISSION];
Alschuler, Impltmllmting the Criminal Defendant'S Righi to Trial: Alternatives to the Plea
Bargaining System, 50 U. CHI. L. REV. 931 (1983); Schulhofer, Is Plea Bargaining
Inevitable?, 97 HARV. L. REV. 1037 (1984).

3. The Supreme Court asserted in Santobello v. New York, 404 U.S. 257
(1971), that plea bargaining "is not only an essential part of the process but a
highly desirable part . ... " Id. at 261 (emphasis added). For a commentary sug
gesting that plea bargaining is or could become a desirable means of resolving
criminal cases, see, e.g., Enker, Perspectives on Plea Bargaining, in PRESIDENT'S COM
MISSION ON LAw ENFORCEMENT & ADMINISTRATION OF JUSTICE, TASK FORCE RE
PORT: THE COURTS 108, 112 (1967); P. UTZ, SETTLING THE FACTS (1978); Church,
In Defense of "Bargain Justice," 13 LAw & SOC'Y REV. 509 (1979). The discussion
closely resembles the bodies of theory and research suggesting the potential ad
vantages of dispute resolution through negotiation and other nonjudicial proce
dures. See, e.g., Abel, A Comparative Theory of Disputl' Institutions in Society, 8 LAw &
SOC'Y REV. 217 (1973); Eisenberg, Private Ordering Through Negotiation: Dispute-Set
tlement and Rulemaking, 89 HARV. L. REV. 637 (1976). For criticism of such ap
proaches, see THE POLITICS OF INFORMAL JUSTICE (R. Abel ed. 1982); Cain &
KulesaI', Thinking Disputes: An Essay ori the Origins of the Dispute Industry, 16 LAw &
SOC'Y REV. 375 (1981-82); Dispute Resolution, 88 YALE LJ. 905 (1979). Another
view is that plea bargaining is desirable as an efficient method of allocating re
sources within the criminal justice system. Negotiated pleas allow prosecutors to
maximize the deterrent or incapacitative effects of their resources and permit de
fendants to minimize the costs of their criminal activity. See, e.g., Easterbrook,
Criminal Procedure as a Market System, 12 J. LEGAL STUD. 289 (1983).

The objections to plea bargaining are numerous. Critics maintain that the
practice has affected almost every aspect of the criminal justice system. For a
comprehensive discussion of the alleged evils of plea bargaining, see Alschuler,
supra note 2, at 931-34; Alschuler, The Changing Plea-Bargaining Debate, 69 CALIF. L.
REV. 652 (1981); Alschuler, Plea Bargaining and Its History, 79 COLUM. L. REV. 1
(1979); Alschuler, The TrialJudge's Role in Plea BargaJ'ning, pI. 1,76 COLUM. L. REV.
1059 (1976); Alschuler, The Defense Attorney's Role in Plea Bargaining, 84 YALE LJ.
1179 (1975); Alschuler, The Prosecutor's Role In Plea Bargaining, 6 U. CHI. L. REV. 50
(1968).

4. ChiefJustice Burger, expressing the importance of speedy trials in crimi
nal cases, forcefully stated this rationale in a 1970 speech to the American Bar
Association:

The consequence of what might seem on its lace a small percentage
change in the rate of guilty pleas can be tremendous. A reduction
from 90 per cent to 80 per cent in guilty pleas requires the assign
ment of twice the judicial manpower and facilities-judges, court re
porters, bailiffs, clerks, jurors and courtrooms. A reduction to 70
per cent trebles this demand.

Burger, The State of the Judiciary-I 970, 56 A.B.A. J. 929, 931 (1970).
Professor Schulhofer noted that "the assumed relationship between bargain

ing and judicial resources" needs to be qualified. He observed that ChiefJustice
Burger was speaking not of bargaining but of the "guilty plea rate" and that it was
not likely that an elimination of all forms of bargaining "would result in the elimi
nation of all guilty pleas." He also noted that a premise of ChiefJustice Burger's
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essential to moving criminal dockets without the enormous
costs and delays which would be generated if the system re
lied on trial alone. The second explanation is that there is
an irrepressible tendency toward cooperation among mem
bers of the courtroom work group.5 Counsel, judges, and
other participants in the system would circumvent any at
tempt to end plea bargaining. This theory is considerably
more pessimistic than the first because it holds that even
without caseload pressures bargaining would continue be
cause of factors deeply rooted in social dynamics. Both hy
potheses assume that there can never be a genuinely
effective prohibition of plea bargaining.

This Article reports the results of a field survey of a ju
dicially initiated ban on plea bargaining in felony prosecu-

analysis was that existing judicial resources are "used exclusively for trials." Yet it
is obvious that some resources are needed to process convictions obtained by
guilty pleas. See Schulhofer, supra note 2, at 1040.

The case pressure theory has also been criticized on the basis of empirical
data said to show no significant correlation between caseloads and plea bargain
ing. See M. HEUMANN, supra note 2, at 27-33; Heumann, A Note on Plea Bargaining
and Case Pressure, 9 LAw & SOC'Y REV: 515 (1975). For a more detailed critique of
the case pressure hypothesis, see Nardulli, The Caseload Controversy and the Study of
Criminal Courts, 70 J. CRIM. L. & CRIMINOLOGY 89 (1979). With only one excep
tion, Nardulli found no significant correlation between case pressure variables
and either guilty plea rates, dismis·sal rates, or sentences in guilty plea cases in his
study of Chicago courts. For an empirical study questioning the case pressure
theory in the context of misdemeanor prosecutions, see M. FEELY, THE PROCESS IS
THE PUNISHMENT 247-61 (1979).

5. This explanation of the inevitability of plea bargaining is grounded on
two different theories-organizational analysis and socialiiation (or adaption)
analysis. Organizational theorists view the criminal process in terms of the struc
ture of roles and relationships among participants in the courtroom setting. They
see members of the courtroom work group as having a mutual interest in avoiding
conflict, reducing uncertainty and maintaining group cohesion. See, e.g., J. EISEN
STEIN & H. JACOB, FELONY JUSTICE: AN ORGANIZATIONAL ANALYSIS OF CRIMINAL
COURTS (1977); P. NARDULLI, THE COURTROOM ELITE: AN ORGANIZATIONAL PER
SPECTIVE ON CRIMINAL JUSTICE (1978); Feeley, Two IIfodels of the CriminalJustice Sys
tem: An Organizational Perspective, 7 LAW & SOC'y REV. 407 (1973); Mohr,
Organizations, Decisions, and Courts, 10 LAW & SOC'Y REV. 621 (1976); Skolnick, Social
Control in the Adversary System, 11 J. CONFLICT RESOLUTION 52 (1967).

Adaption theory, developed primarily by Milton Heumann, holds that court
room behavior is the product of a socialization process. See M. HEUMANN, supra
note 2, at 2-6. His approach attaches paramount importance to socialization
through "learning" rather than "teaching." He argues that newcomers to the
courts learn "that the reality of the local criminal court differs from what [they]
expected." !d. at 2-3. The "reality" that the new defense attorney learns is that
most of his clients are factually guilty. See id. at 90. Given "the defendant's factual
culpability coupled with the absence of contestable legal and factual issues,"
counsel opt for bargaining simply because there are no issues to contest. [d. at 91.
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tions in El Paso County, Texas.6 The study is based
primarily upon personal interviews with participants in the
criminal justice process and a statistical analysis of a random
sample of 1,395 felony prosecutions commenced in the dis
trict courts during the four-year period from 1974 to 1977
two years when plea bargaining was practiced and two years
after implementation of the purported prohibition in late
1975.7 This research assesses the effectiveness of this at
tempt to eliminate plea bargaining from all segments of the
felony caseload in a crime-conscious, medium-sized urban
jurisdiction.8 While the survey has the limitations of any

6. EI Paso, the fourth largest city in Texas, is the major city in EI Paso
County. In 1980 the population of the city was 425,259 and the county 479,~99.

BUREAU OF THE CENSUS, U.S. DEPARTMENT OF COMMERCE, 1980 CENSUS OF PoPU
LATION: GENERAL POPULATION CHARACTERISTICS, TEXAS 37, 44 (1982). Situated
on the international border, EI Paso lies across the Rio Grande river from Juarez,
Mexico, a city with a population of 436,054. The population of EI Paso is com
posed of people of various ethnic backgrounds. In 1980, Hispanics comprised
61.9 percent of the county's population; "Anglos" (all whites excluding Hispan
ics) 32.9 percent; Blacks 3.8 percent; and all other nonwhites less than two
percent.

7. The district clerk maintains a court file for each felony prosecution in EI
Paso County. These files are numbered in the order that indictments are returned
by a grand jury. The sample included every fourth file opened during the years
1974-77.

Information concerning the 1,395 cases in the random sample was gathered
through the application of a 70-item questionnaire to each case. Two law student
research assistants completed the questionnaire on the basis of court files kept by
Edie Rubalcaba, the district clerk for EI Paso County. Court files contain copies of
all pertinent documents that the district clerk receives and provide a source of
official information concerning each felony prosecution. This part of the field re
search was performed in 1983-84. At the same time, with the cooperation of Wi1
liam Rodriguez, chief of police, and Michael P. Davis, then sheriff, about six
individuals employed in the records sections of the police and sheriff's depart
ments completed the questionnaire on the basis of official investigative reports
kept in those departments concerning the cases in the sample. These reports con
tain information of the kind not usually found in court files and are regularly
made part of the prosecutor's case files. Police and sheriff's departments were
used as sources of the reports because the district attorney did not make his case
files available for this research.

8. For other discussions of the ban on plea bargaining in EI Paso, see
Daudistel, On the Elimination of Plea-Bargaining: The El Paso Experiment, in W. Mc
DONALD &J. CRAMER, PLEA BARGAINING 57 (1980). Professor Daudistel's survey
of the ban on plea bargaining differs from this investigation in both scope and
method. His survey assesses the impact of the ban in 1976 and 1977 and relies
primarily on observation and interview data. In the summer of 1977, Professor
Daudistel made field observations in the prosecutor's office and police depart
ment and interviewed an undisclosed number ofjudges, police officers, prosecu
tors, and probation officers. He also analyzed aggregate criminal justice statistics
summarizing the handling of criminal cases in the district courts during the years
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study which focuses on only one jurisdiction, It IS believed
that the research illuminates difficulties which might be en
countered wherever an attempt is made to eradicate plea
bargaining.

This Article discusses the reasons for judicial dissatis
faction with the prosecutor's explicit policy toward plea bar
gaining during the period before the ban.9 It then recounts
two major changes in the sentencing policy made in Decem
ber 1975. First, the policy was changed by the attempt of the
judges to replace sentence negotiation, a system whereby
the judges merely ratified agreements on punishment
reached by prosecutors and defense counsel, with a set of
guidelines for the judges' use in sentencing. lO Second, the
policy was changed by the attempt of the prosecutor to abol
ish plea bargaining entirely, including sentence negotiation
and charge bargaining. I I

After describing plea bargaining practices before this
change in policy,12 the Article reports the impact of the at
tempted ban on various facets of the criminal process during
the subsequent two-year period. 13 The study focuses on the
following questions in particular: (1) Is it possible for a sys
tem relying principally upon negotiated pleas to be sup
planted by a system relying heavily on adjudication through
jury trials? (2) In a system without plea bargaining, are there
still substantial numbers of defendants who choose to plead
guilty? (3) What effect did the prohibition have on the dispo-

1975-77. Unlike Ihis sludy, Professor Daudiste1's investigation does not rest on
the statistical analysis of a random sample of cases drawn from periods before and
after implementation of the ban.

See also Callan, An Expmence injustice Without Plea Negotiation, 13 LAw & SOC'y
REV. 327 (1979). Judge Sam W. Callan is one of the two district court judges who
initiated the ban on plea bargaining in El Paso. See infra notes 28-56 and accom
panying text. Judge Callan's article explains the reasons for public dissatisfaction
with the practice of plea bargaining and describes the judicial sentencing guide
lines he and Judge Jerry Woodward developed for use in lieu of a system of sen
tence negotiation.. To a lesser extent, it assesses the effect of the ban by
presenting some aggregate criminal justice statistics drawn from periods before
and after implementation of the purported prohibition.

9. See infra notes 36-44 and accompanying text.
10. See infra notes 45-52 and accompanying text.
11. See infra notes 53-56 and accompanying text. For a discussion of sentence

negotiation and charge bargaining, see infra notes 70-74 and accompanying text.
12. See infra notes 69-87 and accompanying text.
13. For an overview of the post-period, see infra notes 57-68 and accompany

ing text and infra Table 1 and accompanying text.
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sition of indicted cases? (4) How did the ban affect charging
practices? (5) What effect did the ban have on case process
ing time? (6) How did the prohibition affect sentencing
practices? Before the ban, had longer sentences been im
posed on defendants who pleaded guilty than on those who
were convicted upon a jury trial? If so, what effect did the
prohibition have on such a trial tariff or guilty plea discount?
In answering these questions, the study seeks to ascertain
the change in the justice system by measuring the differ
ences between the pre- and postperiods in such key indica
tors as sentence lengths, count or charge reductions, the
time between indictment and disposition, and rates calcu
lated for dismissals, jury trials, and guilty pleas.

Ip addition to describing the effects of the ban during
the two-year postperiod, this Article also discusses the pro
hibition on plea bargaining between 1978 and 1984,14
These years were marked by a substantial increase in the
number ofjudges assigned to the criminal docket,15 a public
stance by the district attorney that plea bargaining contin
ued to be banned,16 and differing responses from judges,
prosecutors, and defense· attorneys toward the purported
prohibition. I?

In describing the operation of the policy during this
more recent period, the Article relies on forty-five informal
interviews with prosecutors, defense attorneys, trial judges,
and other criminal justice system officials in £1 Paso
Countyl8 instead of on statistical analysis. These interviews

14. See infra notes 128-35 and accompanying text.
15. For a discussion of the events leading to the division of the criminal

docket among all ten district courts, see infra notes 128-33 and accompanying
text.

16. An article in a newspaper for lawyers repoTts that the purported ban on
plea bargaining continues in effect and is highly publicized:

Simmons, who has held the office of district attorney for 14
years, easily won re-election last year after his opponent campaigned
to reinstate plea bargaining.

Simmons' often quoted remark, "We don't make sweetheart
deals with criminals," makes him popular among voters who gener
ally believe that plea bargains allow criminals to get off easy in ex
change for pleading guilty to lesser charges.

Bauer, DA Won't Bargain with Criminals, The Texas Lawyer, Oct. 2,1985, at I, col.
I.

17. See infra notes 128-35 and accompanying text.
18, Steve W. Simmons has been the district attorney for El Paso County since

1970. This writer personally interviewed Mr. Simmons and most of the attorneys
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were intended to set the'research findings in perspective,
guard against simplistic interpretations of the data, ascertain
the attitudes of court personnel toward the ban, and deter
mine whether the prohibition was subverted and plea bar
gaining was practiced sub rosa after it had purportedly been
abolished.

The interviews did not follow a set format and this part
of the investigation, unlike the statistical analysis, is not a
scientific survey. A more strict approach to assessing the im
pact of the ban during this later period was not undertaken
because of the methodological difficulties in disentangling
the effects of other variables that had by then emerged. The
value of this latter part of the study lies primarily in its ability
to identify issues for further investigation rather than to
measure the consequences of the purported prohibition by
rigorous scientific standards.

employed in his office during the years 1981-84, when the field research was per
formed. During these years the district attorney had a staff of twenty or twenty
one lawyers, on the average. Some of these attorneys, including Mr. Simmons,
were interviewed on several occasions. In addition, eight attorneys were inter
viewed who had left the prosecutor's office to enter private practice in EI Paso.
Former prosecutors were interviewed for at least two reasons. First, most of the
lawyers employed on the staff during the years 1981-84 had not been so em
ployed during the years 1974-77, the years from which the random sample was
drawn. Second, it was supposed that an attorney no longer engaged in public
service might be less inhibited in commenting upon official policies or practices
than a lawyer presently employed in the office.

The writer also obtained useful information through interviews with ten
judges or former judges. Included among the ten were the two judges assigned to
the criminal docket during the years 1974-78, see infra note 25 and accompanying
text, and eight of the judges who handled criminal cases after October 27, 1978,
when the criminal docket was divided among all the district courts. The judges in
this latter group included the following: Edwardo Marquez, 65th District Court;
Brunson D. Moore, l20th District Court; Ward L. Koehler, 168th District Court;
Edwin F. Berliner, 171st District Court; Sam M. Paxson, 210th District Court;
Woodrow H. Bean II, 243rd District Court; Enrique H. Pena, 327th District
Court; Jose J. Baca, 346th District Court. .

The study is also based on interviews with at least fifteen private attorneys
who practiced criminal law in EI Paso. Most of these attorneys had previously
served as assistant prosecutors' in the district attorney's office.

Interviews were open-ended and conducted without the use of a question
naire. Some interviews were tape-recorded. The tapes and written notes gener
ated by these interviews are on file in the manuscripts section of the library of the
Texas Tech University School of Law.
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The Research Setting

Jurisdiction over felony cases in El Paso County, as else
where in Texas, is vested exclusively in the district courts, 19

which also have authority to hear the more significant civil
matters.20 Jurisdiction over misdemeanor cases is allocated
between county,21 municipal,22 and justice of the peace23
courts. Before the ban, there were nine district courts in El
Paso County.24 Two of these courts, presided over by
Judges Jerry Woodard and Sam Callan, were in charge of the
criminal docket and handled no civil cases.25 The judges of
the seven other courts heard primarily civil matters and pre
sided over criminal trials when needed to alleviate caseload
pressures on the two criminal judges.26 It is estimated that
with the help that came to Judges Woodard and Callan from
the civil judges, the rough equivalent of three or four full
time judges heard criminal cases during the peFiod before
the prohibition.27

The initiation of a change in sentencing policy in El
Paso County was precipitated by a political dispute between
the district attorney and the two judges handling the crimi
nal docket.28 Three background matters are essential to an
understanding of this controversy. First, judges and district

19. TEX. CONST. art. V. § 8 (1876. amended 1985); TEX. CRIM. PROC. CODE
ANN. art. 4.05 (Vernon Supp. 1987).

20. TEX. CONST. art. V, § 8 (1876. amended 1985); TEX. GOV'T. CODE ANN.
§§ 24.007, 24.008 (Vernon Supp. 1987).

21. TEX. CONST. art. V, § 16 (1876, amended 1985); TEX. CRIM. PROC. CODE
ANN. art 4.07 (Vernon 1977).

22. TEX. CRIM. PROC. CODE ANN. art. 4.14 (Vernon Supp. 1987).
23. TEX. CONST. art. V, § 19 (1876. amended 1985); TEX. CRIM. PROC. CODE

ANN. art. 4.11 (Vernon 1977).
24. For the number of district courts in EI Paso County and summaries and

analyses of the activities of those courts, see the TEXAS JUDICIAL COUNCIL ANNUAL
REPORT for each year. The ANNUAL REPORT is based on data furnished by the
judges and clerks of all the district courts of the state.

25. Judge Woodard was appointed in 1969 and presides over the 34th District
Court. Judge Callan was appointed in 1973 and presides over the 205th District
Court. See id. Judges Woodard and Callan had primary responsibility for hearing
criminal cases until October 27, 1978, when the criminal docket was divided
among the ten district courts of the county. See Callan. supra note 8, at 342-43; see
also infra note 67 and accompanying text.

26. See Callan, supra note 8, at 341; Daudistel, supra note 8, at 58.
27. See Callan, supra note 8, at 341.
28. For detailed accounts of the conflict between the district attorney and the

two judges handling the criminal docket, see Callan, supra note 8, at 330-31 and
Daudistel, supra note 8, at 59-63.
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attorneys, being elected officials,29 are sensitive to how a
public concerned over crime views the performance of their
official duties affecting sentencing.30 Second, under Texas
law, an offender, whether convicted upon a trial31 or a plea
of guilty,32 may elect to have his sentence, including the

. question of prison or probation, assessed by either a judge
or a jury.33 Third, the sentencing of offenders in EI Paso,
perhaps more so than in many communities, is a subject of
public scrutiny.34 Sentencing is kept in the limelight by can
didates for public office, the editors of two local newspapers,
and a "court watch" program formed by a group of active
citizens.35

29. Dislrictjudges are elected for four-year terms in Texas. TEX. CONST. art.
V, § 7 (1876, amended 1985). District attorneys are also elected for four-year
terms. [d., art( V, § 2 I.

30. Interview data made it abundantly clear that elected officials were aware
that they were accountable to the public for their sentencing decisions and poli
cies. The district attorney regularly campaigned for reelection on the basis of his
stand on plea bargaining. Almost all judges acknowledged that they were con
cerned over being characterized by the media as soft on crime in sentencing
matters.

31. TEX. CRIM. PROC. CODE ANN. art. 37.07, §§ l(b), 2(b) (Vernon 1981 &
Supp. 1987).

32. TEX. CRIM. PROC. CODE ANN. art. 26.14 (Vernon 1966).
33. Sentencing in Texas during the affected years was indeterminate. See TEX.

CRIM. PROC. CODE ANN. art. 42.09, § I (Vernon 1979) (superceded 1981). Under
indeterminate sentencing, judges and parole boards shared vast discretion in fix
ing prison terms. Statutes classified felony offenses into different degrees of seri
ousness with varying ranges of allowable punishment. See infra note 70. Initially,
the judge pronounced a sentence within the statutory range. See TEX. CODE CRIM.
PROC. ANN. art. 42.09, § I (Vernon 1979 & Supp. 1987). But almost everyone
understood this sentence to be much longer than the offender was expected to
serve. Through its parole release decision, the Texas Board of Pardons and Pa
roles determined the actual period of confinement within the constraints of re
quirements fixed by statute. See TEX. CRIM. PROC. CODE ANN. art. 42.12, § 15(b)
(Vernon 1979), repealed by Acts 1985, 69th Leg., ch. 427, § I (effective Sept. I,
1985).

34. Cf. quotations infra notes 35-36.
35. Professor Daudistel noted the attention given to sentencing by newspa-

pers and groups of concerned citizens:
Throughout the early 1970s, EI Paso was called the burglary capital
of the United States. Newspapers and citizen action gl'OlIPS called on the
law enforcement community to get tough on burglars. Home own
ers were made fearful by rumors (some of them true) of murders
committed by young illegal aliens from Mexico while they burglar
ized homes. Persons living in some sections of the city expressed
their fears in community meetings and said they could be victimized eas
ily by Mexican burglars who were able to stake out homes from hill
top lookouts only one-half mile away in Mexico.

Daudistel, supra note 8, at 61 (emphasis added).
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The dispute in the courthouse grew out of sentencing
upon guilty pleas in burglary cases.36 Judges Woodard and
Callan said that the district attorney had regularly refused to
recommend probation for burglary offenders even where
they were youthful, nonviolent, and had no prior felony rec
ord. 37 The position taken by the prosecutors in these cases
was based on an explicit policy, adopted by the district attor
ney in 1974, that there be no plea agreements recom
mending probation, under any circumstances, for any of
several specified offenses, including burglary. For the enu
merated offenses, there might be bargaining only over the
length of the term of impriscmment.38

At first, the two judges yielded to the prosecutor's pol
icy and accepted sentence recommendations calling for im
prisonment for the specified offenses.39 But they said that
later they began to feel uneasy imposing confinement, par
ticularly in. burglary cases, because, they observed that EI
Paso juries almost always sentenced first-time offenders to
probation.40 In jurisdictions where an offender may select
the tribunal to impose punishment, like Texas, judges dis
playa keen interest in jury sentences, not only because such
sentences reflect community attitudes toward penalty stan
dards,41 but also because judges believe that the balance be
tween guilty pleas and jury trials will be upset if their own

36. Judge Callan explained the basis for the dispute over sentencing in bur-
glary cases:

The prosecutor had the courts in a political bind. He refused to rec
ommend probation for burglary, even if a seventeen-year-old boy
with no record had broken into a laundromat and stolen cigarettes.
That may have been a sound policy according to some theory of
criminal justice, but it was completely unworkable in practice' be
cause El Paso juries grant probation in over ninety percent of nonvi
olent felony cases involving defendants with no prior felony
convictions. This prosecutorial policy had the effect of making us
judges appear to the public to be responsible for the increasing
crime rate. It did not make any difference that the prosecutor'sne
gotiated recommendations were exceptionally lenient in other kinds
of cases; we judges became the whipping boys of the press and of an
irate public.

Callan, supra note 8, at 330,..31.
37. See id.
38. For a discussion of problems of formulation and implementation associ-

ated with the "time-to-serve" policy, see infra notes 75-87 and accompanying text.
39. See Daudistel, supra note 8, at 59.
40. See Callan, supra note 8, at 330-31; Daudistel, supra note 8, at 59-61.
41. See Daudistel, supra note 8, at 59.
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sentences are perceived to be more severe than those ofju
ries.42 Believing that it was unfair to impose different
sentences on like offenders and not wishing to sentence
more harshly than EI Paso juries, the two judges began to
reject prosecutors' recommendations of confinement.43 But
this, in turn, made the judges appear to the public to be soft
on criminals. The local newspapers reported that the judges
were granting probation in burglary cases even though the
district attorney had struck plea baI;gains that called for im
prisonment under his office policy.44

These political events occurred at a time when the two
judges said that they had developed attitudes opposed to
sentencing on the basis of agreements reached between
prosecutors and defense counse1.45 They had come to be
lieve that judges alone should be responsible for sentencing
and that it should be done on the basis of standards and
guidelines judicially determined.46 Negotiated sentences,
they said, depended upon extraneous factors like the notori
ety of the case, the strength of the prosecution's evidence,
and the skill and prominence of the defense attorney.47 In
their opinion, this often resulted in unwarranted leniency,
disparity in sentencing, and public distrust of the criminal
justice system.48

Dissatisfied with existing sentencing practices, the two
judges decided to institute a blanket ban on sentence negoti-

42. See infra note 127 and accompanying text.
43. See Daudistel, supra note 8, at 59.
44. "Both judges felt they were taking political criticism from the press and

were being unfairlyblamed because of the district attorney's policy." [d. at 60. A
newspaper editorial referred to the dispute between the judges and the district
attorney over the time-to-serve policy:

The judges maintain the D.A.'s idea will mean a longer line of
cases on the docket as first offenders will demand a trial if they are
faced with prison sentences even if they plead guilty.... When it
comes down to it all of the parties involved in the dispute are hired
by the taxpayers to try cases-as many as possible in the shortest
amount of time.... The crime rate has been going up in El Paso for
some years now, just as in other parts of the country. We wonder
why all of a sudden they are at odds.

Editorial, El Paso Times, May 13, 1975, at 4-A, col. 1, reprinted in Daudistel, supra
note 8, at 60.

45. See Callan, supra note 8, at 327-30.
46. See id. at 328-30.
47. See id.
48. See, e.g., id. at 327-28.
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ation. In November 1975, they informed the district attor
ney that in the future, in all felony cases, they would impose
sentences independently of any recommendations agreed
upon by prosecutors and defense attorneys.49 Instead, they
would sentence according to a set of guidelines which they
had developed and which in El Paso has since come to be
called the "point system."50 At first, the judges themselves
would administer the guidelines.5t Ultimately, the system
would be administered by probation officers who, without
consulting either the prosecution or defense counsel, would
make sentence recommendations based on the kind of of
fense, the prior record of the offender, and an assessment of
how juries had sentenced in comparable cases.52

The district attorney responded to the judge's initiative
by announcing to the defense bar that effective December
15, 1975, plea bargaining would be abolished in the dis trict
courts of EI Paso County. The ban applied to felony cases
generally and, as extended by the prosecutor, barred both
charge and sentence negotiation.53 It did not apply to mis
demeanor cases heard in the county, municipal, and justice
of the peace courts,54 where the district attorney was not the
prosecuting authority55 and where plea bargaining had

49.. The prohibition of plea bargaining in EI Paso was initiated at a time when
a general ban on plea bargaining was recommended by the National Advisory
Commission on Criminal justice Standards and Goals: "As soon as possible, but
in no event later than 1978. negotiations between prosecutors and defendants
either personally or through their attorneys-conceming concessions to be made
in return for guilty pleas should be prohibited." NATIONAL ADVISORY COMMISSION
ON CRIMINAL JUSTICE STANDARDS AND GOALS. TASK FORCE REPORT ON THE COURTS
46 (1973).

50. See Callan, supra note 8, at 332-36; see also infra notes 88-112 and accom-
panying text.

51. See Callan. supra note 8, at 335.
52. See Daudistel, supra note 8. at 67.
53. The ban proclaimed by the district attorney was broader than that an

nounced by the two judges. While the judges purported to terminate sentence
negotiation, which is a form of plea bargaining, the prosecutor purported to ban
plea bargaining in its entirety, including charge bargaining. judges generally are
powerless to abolish charge bargaining because it involves the prosecutor's dis
cretionary powers affecting either the initial charging decision or a subsequent
decision to reduce charges. Because sentencing is ultimately a judicial function,
however, judges have the ability to constrain plea bargaining by sentencing inde
pendently of sentences negotiated by counsel.

54. See supra notes 21-23.
55. See, e.g., TEX. GOV'T CODE ANN. §§ 30.042, 2>0.329 (Vernon Supp. 1987).
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been, and continues to be, widely practiced. The ban in the
district courts presumably exists today.56

The changed policy produced significant effects during
the two years following its implementation. Although trial
did not become the exclusive disposition procedure and
many defendants still chose to plead guilty,57. a vastly in
creased number of defendants claimed their constitutional
right to adjudication before condemnation: the proportion
of cases disposed of by trial almost doubled during the post
period.58 Nor were these trials routine, summary proceed
ings before the state's bench. Virtually all defendants elect
ing adjudication insisted upon adversary jury trial overlaid
with all its complexities. Trial procedure has special advan
tages for any accused. The defendant may insist upon the
production of the evidence against him, cross-examine pros
ecution witnesses, present defense evidence, make argu
ment, and have his guilt proven to a jury beyond a
reasonable doubt-the greatest collective safeguard against
mistaken conviction.59

It should surprise no one that a system which provided
so much adjudication would have serious drawbacks. Previ
ously, when plea bargaining was practiced, the two judges
had been able to keep up with their caseloads. In fact, they
had been able to steadily reduce their dockets during the
two-year period before plea bargaining was abolished.60 But
after the ban went into effect, case processing time increased
substantially61 and a backlog of cases quickly accumulated.
On December 31, 1975, at the beginning of the prohibition,
there were 219· active criminal cases on the dockets of the
two courts. By late October 1978, there were 767 active

56. See supra note 16.
57. See infra Table 1 and accompanying text.
58. See id.
59. See generally Langbein, Understanding the Short History of Plea Bargaining, 13

LAW & SOC'Y REV. 261 (1979).
60. Except as otherwise indicated, all statistics in this Article were calculated

from data in the random sample of cases drawn from the years 1974-77. The
statement concerning a reduction in the two judges' caseloads before the ban is
based upon internal reports which were prepared by the district attorney and
which show the number of cases pending in each of the district courts.

61. See infra Table 5 and accompanying text.
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criminal cases-an increase of 250 percent in less than three
years.62 .

Even with the help the two criminal judges received
from the civil judges, the caseload had grown toa .size that
made it almost impossible to manage.63 Complaints over
delays in court were heard from both civil and criminal law
yers.64 , The crisis was deepened by concern over whether
there could be compliance with the requirements of the
state's newly enacted Speedy Trial Act,65 which took effect
on July 1, 1978.66 Several months later, on O~tober 27,
1978, the district court bench responded to the accelerating
backlog by voting to divide both the criminal and the civil
dockets among all ten district courts which then sat in El
Paso County.67 Approximately eighty pending cases were
transferred to each of the eight courts newly ~s~igned to
criminal work.68

62. The statistics concerning caseloads in the two felony courts on December
31, 1975, and October 28, 1978, were calculated from data appearing in Callan,
supra note 8, at 338. Increases in the total number of felony ·prosecutions in EI
Paso County during the years from 1974 through 19'78 would not seem to account
for the dramatic increase in case backlog or case processing time.

New felony cases reaching the district courts during the year:

1974 1,292
1975 1,237
1976 1,169
1977 1,120
1978 1,202

Data extracted from the ANNUAL REPORTS, TEXASJIJDlCIAL COUNCIL, supra note 24.
63. Callan, supra note 8. . ,
64. See id.
65. See id.
66. TEX. CRIM, PROC. CODE ANN. §§ 32A.Ol, 32A.02 (Vernon 1987).
67. See Minutes of District Judges Meeting (OCl. 27,1978) [hereinafter Min-·

utes) (copy on file in the library of the Texas Tech University School of Law). In
counties with three or more judicial districts, judges may, by majority vote, make
"rules governing the assignment, docketing, transfer, and hearing of cases" in the
district courts. TEX. GOV'T CODE ANN. § 75.011(i) (Vernon Supp. 1987). The
Minutes of District Judges Meeting supra record the exercise of this rule-making
power.

68. The Minutes, supra note 67, called for dividing the combined criminal
caseload of the 34th and 205th District COUrlS (then 767 cases) into ten equal
amounts and transferring an equal number of cases to the other eight district
courts.
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I. THE PATTERN OF PLEA BARGAINING BEFORE THE BAN

Plea bargaining was explicit69 during the two-year pe
riod before the ban. Prosecutors arid defense attorneys,
without judicial supervision, overtly negotiated both charges
and sentences at preindictment and postindictment stages of
the prosecution. Charge bargaining affected either the ini
tial charging decision or a subsequent decision to reduce
charges. It could jnfluence sentencing indirectly and only to
the extent that various categories or degrees of felonies car
ried different ranges of allowable punishment. 70 But sen
tence negotiation, the dominant form of plea bargaining
before the ban,7l could directly influence either the decision
to incarcerate or the decision concerning the length of a
term of proba~ion or confinement. 72 When a sentence was

69. Criminal justice literature recognizes a distinction between explicit and
implicit plea bargaining. See D. NEWMAN, CONVICTION: THE DETERMINATION OF
GUILT OR INNOCENCE WITHOUT TRIAL 60-61 (1966). Explicit bargaining involves
overt negotiations between two or more actors in the criminal justice system, such
as prosecutors, defense attorneys, and trial judges, followed by agreement on the
terms of the bargain. A great variety of explicit forms of bargaining exists. Two
of the most common are agreements concerning the initial charge or a charge
reduction (charge bargaining) or agreements concerning the specific length of
time to be served in prison or on probation (sentence negotiation). Implicit bar
gaining, on the other hand, involves only an understanding by the defendant that
a more severe sentence may be imposed for going to trial rather than pleading
guilty. Defendants who engage in implicit bargaining do not negotiate by re
questing or discussing certain kinds of concessions. Instead, a pattern of differen
tial sentencing exists and defendants kriow that if they go to trial they will be
punished more harshly than if they plead guilty.'

70. In Texas, a first-degree felony is punishable by imprisonment for life or
for a term of 5 to 99 years, and the judge may also levy a fine of up to $10,000.
TEX. PENAL CODE ANN. § 12.32 (Vernon Supp. 1987). The range of punishment
for a second degree felony is from 2 to 20 years, and thejudge may also levy a fine
of up to $10,000. [d. §. 12.33 (Vernon 1974). A third-degree felony is punishable
by imprisonment for a term of 2 to 10 years, and the judge may also levy a fine of
up to $5,000. !d. § 12.34.

71. Sentence recommendations were not coded, but the interview data is
clear that sentence negotiation was the explicit form of bargaining most com
monly used before the ban. The statistical analysis shows that charge bargaining
was only negligibly used before or after the ban. See infra Table 2 and accompany
ing text.

72. Prosecutors' recommendations based on agreements concerning the
length of a term of probation or confinement were the primary form of sentence
negotiation in EI Paso during the period before the ban, but other sentence-re
lated concessions were also utilized. Such other inducements included the follow
ing: I) agreements by prosecutors to deemphasize the harm done to the victim; 2)
agreements by prosecutors concerning the range of years within which the judge
might impose sentence; 3) agreements by prosecutors to not invoke special sen
tencing provisions for a habitual offender; 4) agreements by prosecutors to re-
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agreed upon by counsel, it was expressed in a sentence rec
ommendation by the prosecutor at the hearing where the
defendant entered a plea of guilty and the judge imposed
sentence. Before the ban, the two judges received such rec
ommendations and, except for burglary cases falling under
the district attorney's "time-to-serve" policy,73 they gener
ally sentenced accordingly.

Plea bargaining at the preindictment stage consisted of
attempts by defense attorneys to influence, through guilty
pleas, the discretion exercised by prosecutors who per
formed the screening function. This sphere of prosecutorial
decisionmaking included the choice whether to prosecute or
decline and, if one or more offenses have been committed,
the decision as to which offense or offenses ought to be
charged.

Before the ban, screening was done in the district attor
ney's office on a decentralized basis. Case intake from the
police department was received by the district attorney's
chief prosecutor, referred to in Texas as the first assistant,
who divided the cases among the several assistant prosecu
tors who were also members of the trial teams assigned to
the two felony courts. The advantages of this arrangement
were, first, that every trial assistant was aware of the impor
tance of the charging function and, second, that the discre
tion required to be exercised in this sphere of
decisionmaking resided in prosecutors who knew the value
of a case because they were currently engaged in trial work.

During the preindictment stage, defense attorneys vis
ited the offices of prosecutors assigned to screening cases to
try to persuade them to either decline prosecution or to file
less serious or lesser-included offenses. If bargaining at the
preindictment stage with the screening attorney did not re
sult in a plea, defense attorneys could negotiate during the
postindictment stage with the assistant prosecutor to whom
an indicted case had been assigned for trial. Plea bargaining
occurred with much greater frequency during this latter

main silent at the sentencing hearing; 5) agreements by prosecutors to not oppose
the defendant's request for specialized rehabilitation programs. For a description
of other sentence-related concessions used in bargaining in other jurisdictions,
see H. MILLER, supra note I, at 30-31.

73. See supra notes 36-44 and accompanying text.
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stage because of the higher incidence of legal representation
of defendants after the initiation of formal charges.

The district attorney required that all plea agreements
proposed by members of his staff be approved by the first
assistant. The rigor of this internal review, however, varied
with the experience of the prosecutors within the office. The
first assistant said that the bargains struck by the more se
nior lawyers were seldom set aside, but that his supervision
of the less experienced assistants constituted a significant
check on the exercise of their discretion. 74

A. Prosecutorial Policy Before the Ban

Commentators have argued that prosecutors should
regularize plea bargaining throu'gh the formulation of inter-'
nal policy and guidelines. 75 The district attorney attempted
this task of self-regulation during the two-year period before
the ban. In 1974, as earlier described,'6 he directed his as
sistants to make no plea agreements that did not call for the
imprisonment of defendants convicted of burglary, robbery,
murder, or involuntary manslaughter while intoxicated. 77

Significantly, the directive covered only the enumerated of-

74. The national study conducted by Georgetown University found few juris
dictions where internal controls had been established to control the discretion
exercised by assistant prosecutors in plea bargaining. See H. MILLER, supra nOle' I,
at xv. Where such controls had been eSlablished, they included: "I) [involving]
the chief prosecutor in review[ing] the bargain in complex and serious cases; 2)
[establishing] a floor ... offer for particular crimes and requir[ing clearance] from
a senior deputy for any variances; or 3) detail[ing] standards ... to guide assist
ants in the negotiating process." Id.

75. See, e.g., K. DAVIS, DISCRETIONARY JUSTICE: A PRELIMINARY INQUIRY (1969);
Vorenberg, Decent Restraint of Prosecutonal Power, 94 HARV. L. REV. 1521, 1543
(1981). The American Bar Association has recommended the adoption of general
guidelines governing the exercise of prosecutorial discretion: "[e]ach prosecu"
tor's office should develop a statement of (i) general guidelines to guide the exer
cise of prosecutoriaI discretion and (ii) procedures of the office. The objectives of
these policies as to discretion and procedures should be to achieve a fair, efficient
and effective enforcement of the criminal law." STANDARDS RELATING TO THE
PROSECUTION FUNCTION AND THE DEFENSE FUNCTION § 2.5 (1971). The National
Advisory Commission on Criminal Justice Standards and Goals has recommended
that prosecutors adopt guidelines governing plea negotiations, but it has recom
mended that such statements should be "detailed." NATIONAL ADVISORY COMMIS
SION, supra note 2, at 243 (1973). For an example of detailed guidelines governing
prosecutorial practices in plea bargaining, see Kuh, Plea Bargaining: Guidelines for
the Manhattan District Attorney's Office, II CRIM. L. BULL. 48 (1975).

76. See supra notes 36-44 and accompanying text.
77. For a discussion of the district attorney's "time to serve" policy, see

Daudistel, supra note 8, at 59-60.
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fenses and, as to such crimes, governed only the initial deci
sion whether to incarcerate or grant probation, not the
decision concerning the length of a term of imprisonment.
The policy,thus was a ban on the negotiation of probation
ary sentences for certain crimes. This limited prohibition re
mained in effect until it was displaced by the total ban on
plea bargaining in December 1975.

Restricting prosecutorial decisionmaking through the
use of internal policy raises the difficulties of formulating ex
plicit standards and implementing them. Several problems
of formulation and implementation associated with the dis
trict attorney's guidelines may be noted. The first of these
concerns the substantive content of the policy directive. A
valuable function of internal guidelines governing plea bar
gaining is that their writing requires the prosecutor to for
mulate explicit policy by articulating, selecting, measuring,
and weighing the most important of the numerous factors
considered in sentencing.7s The writing of internal guide
lines also requires the prosecutor to choose between a de
tailed, comprehensive statement of policy and one which is
less than comprehensive but which may be easier to formu
late and administer. The drafting of useful, reasonably spe
cific guidelines reflecting these choices is extraordinarily
difficult,79 and any attempt at this task ought to be judged
with this in mind. The district attorney's policy, however,
did not take into account such determinants as the of
fender's criminal history or the seriousness of the actual of
fense behavior-two factors generally recognized to be most

78. See generally D. GOTrFREDSON, L. WILKINS & P. HOFFMAN, GUIDELINES FOR
PAROLE AND SENTENCING 13-39, 119-27 (1978) [hereinafter GOTrFREDSON] (the
seminal work on parole and sentencing guidelines).

79. Difficulties of imposing the task of self-regulation on prosecutors are sub
stantial. Even if they welcomed the dilution of their present powers, it is hard to
imagine that prosecutors could draft useful guidelines that took into account the
myriad factors relevant to sentencing decisions. Set' Alschuler, Sentencing Reform
and Prosecutorial Power: A Critique of Recent Proposalsfor "Fixed" and Presumptive" Sen
tencing, 126 U. PA. L. REV. 550, 575-76 (1978). Almost "any standards one can
imagine would refer to the strength of the evidence or other factors so vague as to
impose no effective constraint upon the prosecutor's sentencing power."
Schulhofer, Due Process ofSentencing, 128 U. PA. L. REV. 733, 756 (1980). Professor
Schulhofer concluded that the long-term solution to arbitrariness in the exercise
of discretion may lie in the development of comprehensive standards over
prosecutorial decisionmaking, but that the immediate obstacles to the formulation
and implementation of standards make it preferable to concentrate on less drastic
reforms. See id. at 767.
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relevant to sentencing decisions.80 The shaping of policy
without reference to these variables of primary importance
led judges and lawyers to complain that the prosecutor's
tough stand on sentencing did not reston factors legiti
mately affecting penal policy.81

A closely related problem was the failure of the prosecu
tor's directive to provide the opportunity for individual case
consideration. The sanction of imprisonment was pre
scribed for the enumerated offenses despite the heterogene
ity of the offense behavior subsumed under the offense types
covered by the regulation. Any policy governing plea bar
gaining should, indeed, determine general issues affecting
sentencing.82 The infinite variety of possible offense behav
iors, however, suggests that general policy decisions ought
to allow flexibility for decisionmaking on an individual ba
sis.83 This is the approach taken by the guidelines used in
sentencing by parole boards, and sometimes by judges, in a
growing number of states.84 These systems provide for the
general case by prescribing predetermined penalties for cat
egories of like offenders, but they also provide for individu
alization by permitting decisions to depart from the norm
where justified by the facts of the particular case.85 Such a
scheme recognizes that equity is not· achieved by treating
like cases differently or different cases alike. A system which
provides for individual case consideration, however, re-

80. The Panel on Sentencing Research (PSR) identified the primary factors
affecting sentencing: "Using a variety of different indicators, offense seriousness
and offender's prior record emerge consistently as the key determinants of
sentences. The more serious the offense and the worse the offender's prior rec
ord, the more severe the sentence." 1 RESEARCH ON SENTENCING: THE SEARCH
FOR REFORM 11 (A. Blumstein,]. Cohen, S. Martin & M. Tonry eds. 1983) [herein
after PANEL REPORT]. PSR was established by the National Research Council in
1980 to review the research on sentencing, assess its quality, and suggest direc
tions for further research. Its members represent a variety of academic disciplines
and methodological approaches to the criminal justice system.

8!. The defense lawyers interviewed by Professor Daudistel between June
1977 and July 1978 said that the district attorney "demanded prison sentences in
burglary cases because of political pressure." Daudistel, supra note 8, at 60.

82. "Parole boards, judges, and other decision makers in the criminal justice
system are responsible for two related but distinct decision functions regarding
offenders or alleged offenders-individual case decisions and policy decisions."
GOTTFREDSON, supra note 78, at I; see also id. at 125.

83. See generally id.
84. See illfi'a note 88 and accompanying text.
85. "At some point the idiosyncratic nature of the act, if not the individuality

of the offender, must be considered." GOTTFREDSON, supra note 78, at 6.
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quires the performance of additional administrative tasks,
such as identifying exceptional situations and devising and
applying appropriate standards, reasons requirements, and
review procedures in cases involving' departures from the
norm.

Moreover, the district attorney's directive, as a means of
harnessing prosecutorial discretion and regularizing plea
bargaining, lacked comprehensiveness. The policy on plea
bargaining covered only the enumerated crimes and regu
lated only the initial decision to grant a custodial or noncus
todial sentence, not the power to negotiate the length of a
term of imprisonment. However critical the "in/out" deter
mination, the failure of the regulation to prescribe dura
tional standards for any offenses left a vast area of
prosecutorial discretion untouched.

But the district attorney also encountered obstacles to
the implementation of his policy. As recounted above, the
two judges had seen that juries, when sentencing, frequently
granted probation in the less serious cases, like those of bur
glary offenders without extensive criminal histories.86 When
youthful, first-time defendants who had been charged with
burglary entered into plea agreements and the judges be
lieved that similarly situated defendants had been shown le
niency by juries, the judges were faced with the dilemma of
either honoring the policy and sentencing much more se
verely than juries or, on the other hand, granting probation
and appearing to obstruct the prosecutor's crackdown on
crime. The judges responded by frequently rejecting sen
tence recommendations in cases where they thought incar
ceration was inappropriate. Ultimately, the judges'
opposition to the policy led them. to adopt the previously
mentioned ban on sentence negotiation. 87

Finally, there was resistance to I:he district attorney's
policy within his own office. Assistant prosecutors sought to.
obtain guilty pleas by circumventing the strict penalty stan
dards in cases where they believed that the offense and of
fender behavior did not justify imprisonment. In such cases,
they sometimes informed defense attorneys of a defendant's
ability to avoid the policy simply by pleading guilty and

86. See supra notes 36-44 and accompanying teKl.
87. See infra notes 88-101 and accompanying text.
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electing that a jury assess punishment. On other occasions,
prosecutors found that they could affect sentence outcomes
through decisions to reduce charges. One former prosecu
tor cited the example of an offender's first-time burglary of a
convenience store for a six-pack of beer. While it was clear
that any agreement concerning a plea to burglary was sub
ject to the harsh policy and had to provide for confinement,
it was unclear whether, in the case of a charge reduction, the
policy applied to the offense at conviction or the underlying
offense behavior. During this initial period of ambiguity, the
prosecutor's reduction of the charge to theft permitted him
to circumvent the prescribed penalty and negotiate a proba
tionary sentence.

B. The Use ofJudicial Guidelines During the Postperiod

In December 1975, the two criminal judges sought to
restructure sentencing in guilty plea cases by adopting a sys
tem of guidelines and, simultaneously, ending their practice
of receiving sentence recommendations based on plea
agreements. The idea that judges might use guidelines in
sentencing is an outgrowth of the concept, developed by the
Federal Parole Board in the 1970's, that parole officials
should follow set standards in making release decisions.88 A
guidelines system assumes that judges should have sentenc
ing discretion, but that their discretion should be 'structured
and controlled without eliminating the opportunity for indi
vidual case consideration.89

88, The decade of the 1970's saw the imroduction of a variety of sentencing
reforms, including parole and sentencing guidelines. See generally PANEL REPORT,
supra note 80, A guidelines system attempts to regulate parole or sentencing dis
cretion by articulating policy as to customary lengths of incarceration while per
mitting departures from the recommended penalties in appropriate cases, See
generally GOTTFREDSON, supra note 78, In 1973, the U,S, Parole Commission
adopted the first parole guidelines. Federal Parole Guidelines, 28 CF.R. § 2.52
(1973). By 1983, fourteen states and the District of Columbia were reported to
have adopted parole guidelines. See Setting Prison Terms, BUREAU OF JUSTICE STA
TISTICS BULLETIN, Aug. 1983, at 4. Three states, Minnesota, Pennsylvania, and
Washington, created sentencing commissions and empowered them to develop
judicial guidelines - detailed sentencing criteria that judges are required to con
sider in sentencing. See MINN. STAT. ANN. § 244.09 (West Supp. 1987); PA. STAT.
ANN. tit. 42, § 2151 (Purdon Supp. 1987); WASH. REV. CODE ANN. § 9.94A 040
(West Supp. 1987).

89. See GOTTFREDSON, supra note 78, at I.
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C. Formulation of the Sentencing Guidelines

In developing criteria for the guidelines, the judges
placed primary emphasis on the variables of offense-serious
ness and the offender's criminal history. They devised an
easily calculated, additive scoring system which differentially
assigned points to such indicators as offense, use of violence,
amount of injury to victim, and the nature and extent of the
offender's prior record.90 The guidelines governed the ini
tial decision to imprison or grant probation9t as well as the
determination of the period of incarceration.

90. Initially, the guidelines were administered by the two judges with assist
ance from probation officials. Beginning in February 1978, probation officials
alone administered the guidelines. Under this system, upon an indictment, proba
tion officials ascertained the official version of the offense, investigated the de
fendant's prior criminal record, and calculated the defendant's score according to
the following scale:

PROBAnON CHART

5 points

4 points

3 points

2 points
3 points
4 points

4 points
3 points
1 point
6 points

10 points
10 points
10 points
7 points
6 points
5 points
4 points
3 points
2 points
5 points
4 points
2 points

Murder
Aggravated Rape
Aggravated Arson
Aggravated Robbery
Burglary Habitation
2nd Degree Felony
3rd Degree Felony
Use of Firearm
Use of Other Prohibited Weapon
Death to Victim in Carrying out Crime
Serious Injury to Victim in Carrying Out Crime
Minor Injury to Victim in Carrying Out Crime
Little Possibility of Restitution Because of Amount of

Loss
Inability to Supervise Probation
Bad Recidivism Prediction of Psychological Test
Each Previous Felony Conviction in Previous 5 Years
Each Previous Felony Conviction More Than 5 Years

Prior to Act in Question
Each Previous Class A Type Misdemeanor

Conviction
Each Previous Class B Type Misdemeanor

Conviction
Multiple Charges
Evidence Indicating Professionalism
Evidence Indicating Professionalism in Prohibited

Substance Cases
Callan, supra note 8, at 345.

91. If the total number of points is nine or less, the guidelines called for pro
bation. If the points are ten or more, the guidelines called for imprisonment. See
id. at 336.
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10-15 years
12-25 years
20-40 years
12-20 years
20-30 years
25-40 years

Essentially, the greater the number of points assigned
to a defendant, the more likely he would be incarcerated if
convicted. If this scoring called for imprisonment, the judge
would select a term of confinement from within the pre
scribed ranges of years set for various guideline-catego
ries.92 These ranges were so broad as to permit extremely
wide variation in sentence lengths.93 For example, the
guideline's range for a second degree felony was from four
to eight years for an offender who had no prior felony rec-

92. TIME TO SERVE CHART
OFFENSE EXPECTED RANGE

A.
1. Murder 5-40 years
2. Aggravated Rape 5-40 years
3. Aggravated Arson 5-40 years
4. Aggravated Robbery 5-15 years

(no injury to victim)
5. Aggravated Robbery 8-40 years

(injury to victim)

B.
I. Enhanced 3rd Degree Felony
2. Enhanced 2nd Degree Felony
3. Enhanced 1st Degree Felony
4. Habitualized 3rd Degree Felony
5. Habitualized 2nd Degree Felony
6. Habitualized 1st Degree Felony

(Defendant pleads true to only
one of habitualizing counts)

C. Where defendant, who has no felony record, and does not
qualify for probated sentence in Court's opinion in types of cases
not covered under A above. .

1. 1st Degree Felony 5-10 years
2. 2nd Degree Felony 4-8 years
3. 3rd Degree Felony 3-6 years

D. Where defendant has a previous felony record within the past 5
years, but there is no enhanced or habitualized indictment:

1. A-I,2,3,4,5 10-50 years
2. Burglary of a Habituation 8-15 years
3. 2nd Degree Felony 6-12 years
4. 3rd Degree Felony 3-6 years

Callan, supra note 8, at 345.
93. One's view of the breadth of these ranges depends on one's beliefs con

cerning the purposes of sentencing. An adherent of the goal ofjust deserts, who
prizes sentence uniformity, would likely find these limits too wide. A utilitarian, in
contrast, might favor broad ranges because they permit lengthy sentences in some
cases, which could be suggested by incapacitative, deterrent, or rehabilitative con
siderations, and shorter sentences in others. See PANEL REPORT, supra note 80, at
164. For the sentencing philosophy ofJudge Callan, see infra note 100.
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ord, and was from six to twelve years for an offender with a
prior felony record.

The guidelines categorized offenses and offenders on a
one-dimensional scale. Most jurisdictions with guidelines
use a matrix with two axes to articulate sentencing policy.94
On one axis is a ranking of offenses according to their seri
ousness; on the other is a criminal history score for rating
the offender's prior record.95 Within the grid are cells that
classify cases on the basis of these factors so that offenders
falling within the same subgroup are seen as fairly homoge
neous and deserving of similar sentences.96 Even a two-axis
matrix is subject to the criticism that it may not take into
account particular combinations of variables and may not re
flect contingent patterns of decisionmaking.97 A single
scale, such as EI Paso's, specifies sentencing criteria in far
less detail.

Many of the guidelines used by judges and parole
boards in other jurisdictions have been developed on the ba
sis of empirical information. Typically, data collection and
modeling efforts are undertaken to capture the policy im
plicit in existing sentencing practices or to ascertain the
likely impact of projected changes.98 While these techniques
should not be used to dictate standards, empirical analysis
can result in more informed' planning.99 Such methods,
however, played no role in the development of sentencing
policy in EI Paso. Instead, the judges agreed to certain nor
mative propositions about the goals of a rational sentencing

94. See PANEL REPORT, supra note 80, at 157.
95. See id.
96. The guidelines matrix is the primary mechanism for achieving sentence

uniformity in any guidelines context. See id. The matrices of the states with parole
or sentencing guidelines have a similar format, which can be illustrated by the
two-dimensional chart constructed by the Minnesota sentencing commission. See
MINN. STAT, ANN. app. § 244 (West Supp. 1987) (guidelines matrix and complete
text of sentencing guidelines and commentary).

97. For a discussion of conceptual and methodological problems associated
with the construction of empirically based sentencing guidelines, see Sparks, The
Construction ofSentencing Guidelines: A Methodological en'tigue, in II RESEARCH ON SEN
TENCING: THE SEARCH FOR REFORM 194 (A. Blumstein, J. Cohen, S. Martin & M.
Tonryeds. 1983).

98. See PANEL REPORT, supra note 80, at 138-39, 143-50.
99. See id. at 149.
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policy. 100 Using their judgment and experience, 101 they
wrote guidelines reflecting that agreement. .;

II. THE TWO-YEAR PERIOD AFTER THE BAN

A. Implementation of the Guidelines

The new system applied only to sentences assessed by
judges upon defendants who pleaded guilty lO2 and did not
apply, of course, to sentences assessed by jurors either upon
a plea of guilty or a conviction at trial. 103 At an early stage of
each prosecution, with some assistance from probation offi
cials, the judge calculated the points which would determine
the sentence of the defendant if he conceded criminalliabil
ity. The guideline sentence was disclosed to the accused104

at a pretrial hearing where the case was set for either trial or
the entry of a guilty plea.

Did the judges themselves engage in plea bargaining by
advising defendants what their sentences would be if they
pleaded guilty? The judges did not engage in discussions
with defendants or their counsel over sentencing. The wid-

100. Judge Callan explained that the goal of his sentencing policy was
incapacitation:

I finally determined that the purpose of sentencing is, of all
things, to try to prevent the convicted criminal from engaging in
criminal behavior in the future. Therefore I adopted as the purpose
of sentencing: let the control fit the criminal.

... The real problem is to impose realistic incapacitation on
people whose repeated or vicious past conduct clearly indicates that
it would be judicially irresponsible for them to roam about, espe
cially with their due process rights fully intact.

Callan, supra note 8, at 331-32.
101. Judge Callan explained that the sentencing standards incorporated into

the guidelines were based on his experience and judgment:
I devised a set of guidelines ... that weighs various factors that seem
to me important and proper in determining both whether to grant
probation or imprison and the length of sentences.

The punishment ranges established by the guidelines are based
upon twenty years of concentrated experience with the administra
tion of justice in Texas."

[d. at 322, 336.
102. See infra notes 103-04.
103. Applying the guidelines system to jury sentencing would interfere with a

defendant's right to elect that a jury assess punishment. For the Texas statutes
empowering a jury, upon defendant's election, to assess punishment, see supra
notes 31-32.

104. Beginning in February 1978, the following form, in pertinent part, was
used to advise defendants of sentences recommended under the guidelines if they
pleaded guilty:
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Yes No Yes__ No__
Yes__ No.__ Yes__ No__
Yes__ No.__ Yes__ No__

est definition of plea bargaining, however, includes any in
ducements that are offered in exchange for a defendant's
concession of criminal liability.105 By providing a defendant
with an advance assurance of his sentence if he pleaded
guilty, the judges encouraged a defendant to cooperate by
not fully contesting the charges against him. If we divide the
population of defendants into two groups-(A) those who
have a certain knowledge of what their fate will be if they
plead guilty, and' (B) other defendants-we may be sure that
the proportion of defendants pleading guilty is much higher
in group A than in group B.I06 In a world without plea bar-

IN THE 34TH & 205TH DISTRICT COURTS
OF EL PASO COUNTY, TEXAS

THE STATE OF TEXAS
VS. CAUSE NO.__

The West Texas Regional Adult Probation Department, based
upon our investigation of the defendant's background and prior
criminal record (if any), the nature of the offense involved, jury ver
dicts for similar offenses in El Paso County, the needs for control of
the defendant's behavior in the future and the objectives set out in
Sec. 1.02 of The Texas Penal code, recommend the disposition of
this case upon the defendant's plea of guilty set out below. This
recommendation does not apply to pleas of not guilty because of
factors that the trial might reveal or because of the conduct of the
defendant between now and the trial. Furthermore, the recommen
dation is subject to being revised at any time because of the defend
ant's conduct between now and sentencing.

No. of Years Concurrent Probation

COUNT ONE
COUNT TWO
COUNT THREE _

Callan, supra note 8, at 346.
105. See supra note 1.
106. The plea agreement, if carried out, eliminates the risk inherent in

all adversary litigation. No matter how strong the e'vidence may ap
pear and how well prepared and conducted a trial may be, each side
must realistically consider the possibility of an unfavorable outcome.
At its best the trial process is an imperfect method of factfinding;
factors such as the attorney's skill, the availability of witnesses, the
judge's attitude, jury vagaries, and such will influence the result.
Each side is interested in limiting these inherent litigation risks.

PRESIDENT'S COMM'N ON LAw ENFORCEMENT & ADMIN. OF JUSTICE, TASK FORCE
REPORT: THE COURTS 12 (1967).

For a defendant who sees slight possibility of acquittal, the ad
vantages of pleading guilty and limiting the probable penalty are ob
vious-his exposure is reduced, the correctional processes can begin
immediately, and the practical burdens of time are eliminated.

Brady v. United States, 397 U.S. 742, 752 (1970).
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gaining, defendants would not be provided with advance in
formation of what their sentences would be if they pleaded
guilty.

Moreover, the judges said in their statement to the law
yers of EI Paso describing the new system, "If your Client
scores nine points or less according to the chart, we will be
inclined to grant a probated sentence."107 The statement
also included the other chart setting forth, opposite various
guideline categories, the ranges of years that a judge might
impose as a period of confinement. 108 By publicizing their
new standards the judges thought that sentences would be
more predictable and that offenders, particularly those likely
to" receive probation, would be encouraged to plead
guilty.l09 It is understandable that the judges would seek to
acquaint defendants and counsel with new sentencing pol
icy. However, it is apparent that ajudge's providing a direct
assurance of a sentence if a defendant pleads guilty encour
ages the accused to concede criminal liability and is, by its
widest definition, but another"form of plea bargaining.

Finally, although the guidelines had moral or collegial
authority, they were voluntary and lacked legal force. 110 The
judges did not have to pronounce the sentence recom
mended by the guidelines or provide an explanation as to
why another" was imposed. Also, a judge's non-compli
ance did riot give rise to rights of appeal in either the prose
cution or the defendant. I I I However, a defendant who
pleaded guilty was allowed to withdraw his plea if the judge
intended to impose greater punishment than called for by
the gtiidelines. 112

107. Daudistel, supra note 8, at 64. For the judges' statement describing the
guidelines system to tHe lawyers of EI Paso, see id.

108. [d.; see also supra note 92 and accorppanying text.
109. See Daudistel, supra note 8, at 64-65.
110. Guidelines are classified as either presumptive or voluntary, depending

on whether they are legislatively mandated to have the force of law or whether
they are merely hortatory and create no rights in the parties. See PANEL REPORT,
supra note 80 at 135-39.

Ill: Under presumptive guidelines, such as those in Minnesota, Pennsylvania,
and Washington, both prosecutors and defendants are entitled to appellate review
of the sufficiency of an explanation for a departure from the sentence recom
mended by the guidelines. See id. at 136.

112. See C~llan, supra note 8, at 335. In Texas, a statute provides that "Should
the court reject any such [plea bargaining] agreement, the defendant shall be per
mitted to withdraw" his plea of guilty or nolo contendere ...." TEX. CODE CRIM.
PROC. ANN: a~t. 26.13(a)(2) (Vernon Supp. 1987).
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TABLE 1
IMPACT OF PLEA BARGAINING BAN UPON SELECTED

DISPOSITION RATES

Preban Postban

Percent of Cases 25.8%*** 18.7%***
Dismissed (F = 10.0; sig. = .001) (628) (767)
Percent of Cases
Disposed of by 21.6%* 40.9%*
Trial (F = 61.2; sig. = .000) (628) (767)
Percent of Cases
Disposed of by 20.7%*** 39.2%***
Jury Trial (F = 57.8; sig. = .000) (628) (767)
Percent of Cases
Entering a Plea 49.7%*** 36.3%***
of Guilty (F = 25.9; sig. = .000) (628) (767)
Percent of Cases
Resulting in a 66.9%* 72.6%*
Conviction (F = 5.1; sig. = .02) (609) (736)
Percent of Convicted
Cases Which Were Felony 88.2%*** 96.3%***
Convictions (F = 22.7; sig. = .000) (408) (534)
Percent of Convictions
Accounted for by 23.5%*** 47.9%***
a Trial (F = 53.2; sig. = .000) (408) (534)

Levels of Statistical Significance:
••• .001
•• .01
• .05

B. An Overoiew of the Postperiod

Sentencing patterns contrasted sharply before and after
the change in policy, particularly because the judges had put
an end to the negotiation of sentences by counsel. Although
the research reported here did not include the coding of
sentence recommendations, prosecutors and defense law
yers agreed that after the ban the two judges relied only on
the guidelines and scrupulously refused to receive recom
mendations based on plea agreements. By eliminating sen
tence-related concessions, the judges had succeeded in
transferring the sentencing function in guilty plea cases from
counsel to themselves.
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When defendants could no longer negotiate their
sentences, more of them turned to adjudication. Table I
shows a virtual doubling both in the percentage of contested
cases and in the proportion of convictions accounted for by
trial. During the postperiod, almost 41 % of all cases were
disposed of by trial, and nearly 48% of all convictions were
obtained at contested proceedings. These statistics signify
that a system relying heavily on adversary procedure re
placed one that rested principally on negotiated pleas.

In almost all guilty plea cases, before and after the ban,
defendants elected to have their sentences assessed by
judges rather than jurors. But jurors also wielded real sen
tencing power. In almost all contested cases defendants
elected to be tried by jurors and, if convicted, to have their
sentences assessed by jurors. Accordingly, the doubling of
the rate ofjury trial substantially increased the frequency of
jury sentencing after the ban. The preference for lay partici
pation in adjudication is probably best explained by the per
ception that EI Paso jurors often show special tenderness for
the criminal defendant upon sentencing, if not in the deter
mination of guilt, especially in cases involving youths engag
ing in nonviolent behavior. 1I3

One might expect an increased number of defendants
to contest guilt when they could no longer negotiate their
sentences. On the other hand, one might also expect that
many defendants would forego trial if they were informed of
their sentences in advance if they pleaded guilty and, espe
cially, if they believed their sentences might be more severe
if they were convicted at trial. Although Table I shows a sig
nificant decrease-from 49.7% to 36.3%-in the percentage
of cases disposed of by guilty pleas, it is plain that after the
ban a large proportion of defendants-more than a third
still admitted their criminal liability. This might be ex
plained by the judges' practice of granting guilty plea dis
counts and of informing defendants of their sentences in
advance if they pleaded guilty. Some defense attorneys said
that the accused continued to plead guilty because they be
lieved that trial would be futile when the evidence against
them was strong. 114 Others thought that some defendants

113. See supra notes 36-44 and accompanying text.
114. Overall, the changed system produced proportionalely more determina

tions of guilt than before. Table I shows an increase-from 66.9% to 72.6%-in
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did not contest the charges against them because they be
lieved that they might be sentenced more lightly 'if they ad
mitted their guilt.

Studies have been made of attempts to abolish plea bar
gaining in various jurisdictions, 115 and several such studies
seem to demonstrate the feasibility of a prohibition of plea
bargaining. I 16 But in some instances the ban eliminated
only one form of the practice, and other varieties 'of bargain
ing persisted. II 7 For example, if sentence negotiation were

the percentage of indictments resuiling in convictions. Il also reveals an in
crease-from 88.2% to 96.3%-in the proportion of convictions for felony of
fenses. These increases in conviction rates were matched by a decrease-from
25.8% to 18.7%-in the percentage of cases dismissed. These differences are
slight even though they are statistically significant. Il is possible that they are
explained by a closer screening of cases by the prosecutors during the post-period
when the rate ofjury trial doubled.

J 15.' Auempts have been made in various jurisdictions to abolish plea bargain
ing, but the literature describing the resuils of such efforts is very scant. For dis
cussions of the impact of bans on plea bargaining, see Berger, The Case against Plea
Bargaining, 62 A.B.A. J. 621 (1976) (a prohibition on plea bargaining in Maricopa
County (Phoenix), Arizona); Church, Plea Bargains, Concessions and the Courts: Analy
sis ofa Quasi-Experiment, 10 LAw & SOC'y REV. 377 (1976) (a prohibition on charge.
bargaining in drug cases in an unidentified county in a midwestern state);
Heumann & Loftin, Mandatory Sentencing and the Abolition of Ple'a Bargaining: The
Michigan Felony Firearm Statute, 13 LAw & SOC'y REV. :~93 (1979) (a prohibition on
plea bargaining in Wayne County (Detroit), Michigan, in any case in which a de- .
fendant possessed a firearm while commiuing a felony); Parnas & Atkins, Abolish
ing Plea Ba1gaining: A Proposal, 14 CRIM. L. BULL. 101, 109":'10, 112-13 (1978)
(prohibitions on sentence bargaining in the Southern District of California and on
plea bargaining for selected offenses in Muilnomah County (Portland, Oregon));
Rubinstein & White, Alaska's Ban on Plea Bargaining,:13 LAw & SOC'y REV. 367
(1979) (a state-wide ban on plea bargaining in Alaska); SCHULHOFER, supra note 2
(plea bargaining in Philadelphia displaced by a system of bench trials); Note, The
Elimination of Plea Bargaining in Black Hawk County: A Case Study, 60 IOWA L. REV.
1053 (1975) (a ban on explicit bargaining in a rural/industrial county in Iowa).

116. The researchers of the ban on the plea baq~aining in Alaska concluded
that explicit plea bargaining ceased 10 be an important factor in case processing.
See Rubinstein & White, supra note 115, at 369-73. The researchers reported that
"the incidence of plea bargaining can be substantially reduced without wrecking a
criminal justice system ...." Id. at 382. Trial rates increased, but the absolute
number of trials remained small. See id. at 373-74. Case disposition time actually
decreased. See id. For commentary that the Alaska study is inconclusive, see'
Schulhofer, supra note 2, at 1045-46. .

117. See, e.g., Berger, supra note 115 (prosecutorial bargaining in Maricopa
County had been barred, but judges may have continued to punish trial defend
ants more harshly than defendants who pleaded guiily); Church, supra note 115, at
399 (charge bargaining in drug cases was prohibited, but outright dismissals and
sentence negotiation increased substantially); Parnas & Atkins, supra note 115
(United States Allorney for the Southern District of California banned sentence
negotiation, but cbarge bargaining and differential sentencing may have contin
ued); Note, supra note 115, at 1067 (explicit bargaining was banned in an Iowa
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ended, either charge bargaining or tacit judicial concessions
continued. To evaluate the effectiveness of a ban on plea
bargaining, researchers must investigate whether the prac
tice survived in any form.

This Article shows that even though sentence negotia
tion and charge bargaining were virtually eliminated, the
judges provided direct assurances of sentences to defend
ants if they pleaded guilty. It also shows that another im
plicit but important form of plea bargaining remained-a
sentence differential between defendants who pleaded guilty
and those who were convicted at trial. Multiple regression
analysis reveals that guilty plea defendants received shorter
prison terms than jury trial defendants. I IS

Although tacit judicial concessions are unsurprising
wherever plea bargaining is practiced,1l9 they are of doubt
ful constitutionalityl20 and are out of place in a system which
purports to have banned bargain justice. Sentence differen
tials encourage guilty pleas by making it costly for an ac~

cused to claim his constitutional right to adversarial
procedure. When he is convicted following jury trial, the de
fendant, in effect, is punished twice-once for the crime and
then again for "enjoy[ing] the right to ... trial ... by an
impartialjury."121 Moreover, the allowance of a guilty 'plea
discount likely dissuades other defendants from seeking an
adjudication of guilt. It is probable that the persistence of
guilty plea dispositions during the postperiod, as described
above, is at least partly explained by the continuation of the
practice of differential sentencing.

county, but differential sentencing persisted). Other studies found that the sys
tem adapted to the ban in ways that substantially diminished the effect of the pro
hibition. See, e.g., Heumann & Loftin, supra nOle 115, at 424-29.

118. See infra Table 4 and accompanying text.
119. Several studies have found· that defendants convicted at trials are sen

tenced more harshly than those who pleaded guilty. See, e.g., Brereton & Casper,
Does it Pay to Plead Guilty? Differential Sentencing and the Functioning of Criminal Courts,
16 LAw & SOC'y REV. 45 (1982); Uhlman & Walker, A Plea Is No Bargain: The Impact
of Case Disposition on Sentencing, 60 Soc. Sct. Q 218 (1979). But two studies cast
doubt on the proposition that defendants who plead guilty are sentenced more
leniently than trial defendants. See J. EISENSTEIN & H. JACOB, supra note 5; W.
RHODES, PLEA BARGAINING; WHO GAINS? WHO LOSES? (1978). For commentary
on various studies that have. examined the issue of differential sentencing, see
Smith, The Plea Bargaining Controversy, 77 J. CRIM. L. & CRIMINOLOGY 949 (1986).

120. See infra note 123 and accompanying text.
121. U.S. CONST. amend. VI.
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B. Charge Bargaining In General

When defense counsel could no longer obtain direct as
surances of sentences from prosecutors, it might be ex
pected that they would seek indirect concessions from them
through charge reductions. The district attorney had re
sponded to the judges' prohibition of sentence negotiation
by announcing a ban on any form of plea bargaining, includ
ing charge bargaining. Was the prosecutor successful in
eliminating all explicit concessions, or did the end of sen
tence negotiation simply trigger an expansion in charge
reductions? i

Defense counsel and prosecutors agreed that charge
bargaining was much more infrequent after the ban. Office
policy prohibited either count dismissals or charge reduc
tions following the return of an indictment. Exceptions had
to be cleared through the district attorney or his first assis
tant. The district attorney said that he allowed explicit con
cessions only in capital cases or in other exceptional
situations, such as where the victim of a sex offense would
have found it especially traumatic to testify at trial, or where
the accused had cooperated in the prosecution of other de
fendants by testifying against them. Defense lawyers agreed
that otherwise there were no deals obtainable from the pros
ecutor's office during the postperioq.

The statistical analysis, detailed below, confirms the in
terview data and suggests two conclusions concerning the
extent of charge bargaining during the period covered by
the study. The first is that charge concessions played only a
minor role in case processing before the ban. This finding is
not surprising in light of the prevalence of sentence negotia
tion during the preperiod. Since defense counsel could ob
tain direct assurances of sentences from prosecutors, it was
unnecessary for them to also seek indirect concessions
through charge reductions.

The second conclusion is that charge reductions were
made only infrequently after the ban. In fact, the charge
bargaining that survived the prohibition was reduced from
preperiod levels. It is apparent that prosecutors successfully
resisted attempts by defense counsel to obtain concessions
through charge reductions during the postperiod.
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1. Postindictment Charge Bargaining

All cases disposed of by plea were statistically analyzed
for· the presence of charge bargaining between the time of
indictment and final disposition. Such postindictment bar
gaining might consist of the defendant's pleading guilty in
exchange for the prosecution's dropping one or more
charges from a multiple-count indictment. It could also con
sist of the prosecution's reducing the primary offe·rtse in an
indictment to a less serious one. The tests determined the
incidence of each of these practices during the periods
before and after the ban.

Table 2 shows an insignificant decrease-from 1.9% to
.7%-in the percentage of. guilty plea cases involving the
dismissal of charges from multiple-count indictments.
These very low percentages signify that count dismissals
were an unimportant form of bargaining either before or af
ter the ban. Note that the table also shows a decrease-from
14.2% to 4.4%-in the percentage of guilty plea cases in
volving a reduction in the primary charge in the indictment.
The decrease in charge reductions suggests that this form of
bargaining, though infrequent before the ban, occurred
even less often during the postperiod.

Guilty plea cases were examined for another form of
postindictment charge bargaining-the defendant's plea of
guilty to a misdemeanor offense in exchange for the dismis
sal of a felony charge. Table 2 shows a decrease after the
prohibition-from 13.8% to 4%-in the percentage of pleas
to misdemeanors. The decrease in such cases is further evi
dence that only a reduced amount of charge bargaining sur
vived the ban.

2. Preindictment Charge Bargaining

Charge bargaining could also occur between the time of
arrest and formal accusation. Such preindictment bargain
ing might consist of a defendant's agreement to plead guilty
to an indictment containing fewer counts than charges upon
arrest. It can also consist of an agreement to plead guilty to
an indictment containing less serious charges than those for
which the arrest was made. Both phenomena were coded,
but the statistical analysis is inconclusive on the extent of
preindictment bargaining, primarily because charge reduc-
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TABLE 2
IMPACT OF PLEA BARGAINING BAN UPON

CHARACTERISTICS OF GUILTY PLEA CASES

Preban Postban

13.0% ** 22.5% **
(238) (253)
1.9%N.S. .7%N.S.
(310) (278)

8.5%N.S. 1O.6%N.S.
(235) (226)

14.2% *** 4.4% ***
(295) (271)

13.8% *** 4%***
(312) (278)

12.5% ** 21.9% **
(312) (278)

Percent of Guilty Plea Cases Involving
Count Reductions

From Arrest Charge
(F = 7.6; sig: = .000)
From Indictment
Charge (F = 1.6; sig. = .20)

Primary Charge Reductions
From Primary
Arrest Charge
(F = .59; sig. = .44)
From Primary
Indictment Charge
(F = 16.1; sig. = .0001)

Percent of Guilty Pleas
to Misdemeanor Charges
(F = 17.5; sig. = .000)

Percent of Guilty Pleas
with Jury Sentencing
(F = 9.4; sig. = .002)

Levels of Statistical Significance:
....001
•• .01

• .05

tions at this stage of prosecution could result from either
mutual agreement or unilateral screening decisions by pros
ecutors~ Despite the ambiguity of the quantitative data, in
terviews suggest that preindictment concessions were
infrequent after the ban.

The district attorney's first assistant, who was responsi
ble for screening arrests for homicide and white collar
crimes during the postperiod, reported making few explicit
concessions between arrest and indictment. He estimated
that he entered into plea agreements affecting the charging
decision in about one out of ten cases assigned to him. In
contrast, the assistant who was responsible for screening ar
rests for all other felony offenses-the more numerous and
routine ones-reported making no deals at all after the ban.
Both prosecutors attributed the difference in the frequency
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of preindictment bargaining to the higher incidence of legal
representation among persons arrested for homicide or
white collar offenses than for the more ordinary felonies.

Table 2 shows an increase-from 13% to 22.5%-in the
percentage of guilty pleas to indictments containing fewer
counts than charges for which the accused was arrested.
Although this statistic shows an increase in charge reduc
tions during the postperiod and therefore might be inter
preted to signify an expansion in charge bargaining, it is
ambiguous because an increase in pared-down indictments
could also indicate a stricter screening of arrests at a time
when more cases go to trial. As discussed below,122 in,ter
view data suggest that leaner indictments may be better ex
plained by prosecutorial efforts to subject arrests to
toughened standards of review than by an increase in pre
indictment charge bargaining.

3. Charging Practices During the Postperiod

Prosecutors were of the opinion that the ban affected
their charging practices and that overcharging-the practice
of indicting a case for more than it was worth-was less fre
quent after the prohibition. The assistant who was responsi
ble for screening the bulk of felony cases during the post
period said that indictments then were less likely to contain
charges that could not be supported by evidence. He stated
that he was more conservative in charging because of the
surge in jury trials. Inflated indictments might result in too
many acquittals.

More cautious charging decisions might be revealed by
indictments containing fewer counts than charges upon
arrest. Indictments containing less serious charges than the
primary arrest charge could also reflect prosecutorial re
straint. For all cases in the sample, charges upon arrest were
compared with charges contained in the indictment. The
tests offer only weak support for the interview data and in
terpretation that prosecutors may have charged more con
servatively after the ban. Table 3 shows an increase-from
13.2% to 18.6%-in the percentage of indictments contain
ing fewer counts than arrest charges. The table also shows
an increase-from 8.8% to 13.3%-in the percentage of in-

122. See infra text accompanying Table 3.
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dictments containing a reduction in the primary arrest
charge. These differences are statistically significant, but
they are small.

C. Implicit Bargaining During the Period of the Study

Prosecutors might refuse to make charge reductions,
and judges may reject plea-based sentence recommenda
tions. However, judges could still engage in implicit bar
gaining by sentencing guilty plea defendants more leniently
than juries sentenced those who were convicted at trial.
Whether perceived as a reward for a plea of guilty or as a
penalty for the exercise of the right to a trial, 123 the prospect

123. The concept of a sentencing differential was justified during the 1970's by
two prestigious authorities, the American Bar Association and the American Law
Institute, on the theory that although it is improper to penalize a defendant for
exercising the right to trial, it is appropriate to reward a defendant for waiving this
right and pleading guilty. MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE
§ 350.3(3), commentary at 609-11 (proposed official draft 1975); STANDARDS RE
LATING TO PLEAS OF GVILlY § 1.8(b) (1968); STANDARDS RELATING TO THE ADMIN
ISTRATION OF CRIMINAL JUSTICE, PLEAS OF GVILlY § 14.1.8(b) (2d ed. 1979).

The distinction between rewarding the waiver of a right and penalizing its
exercise was accepted by Chiefjudge William Campbell, who once wrote, "[I]t is
incorrect, in my opinion, to say. . . that a 'more severe sentence' is imposed on a
defendant who stands trial. Rather, it seems more correct to me to say that the
defendant who stands trial is sentenced without leniency." United States v. Wiley,
194 F. Supp. 679, 685 (N.D. Ill. 1960); accord United States v. Ramos, 572 F.2d
360, 363 11..2 (2d Cir. 1978) (Lumbard, j., concurring); Fielding v. LeFevre, 548
F.2d 1102, 1106 (2d Cir. 1977); United States v. Rodriguez, 429 F. Supp. 520, 524
11..5 (S.D.N.Y. 1977); see also Church, supra note 3, at 519-20; Nemerson, Coercive
Sentencing, 64 MINN. L. REV. 669, 698-99 (1980); Westen & Westin, A Consitutional
Law of Remedies for Broken Plea Bargains, 66 CALIF. L. REV. 471, 489 (1978).

The Supreme Court, however, has questioned whether a principled distinc
tion can be drawn between reward and penalty. In Roberts v. United States, 445
U.S. 552 (1980), a trial judge mentioned a drug dealer's refusal to name his sup
pliers as one circumstance that the judge had considered in sentencing. The de
fendant apparently conceded that a sentencing judge properly could reward a
defendant's guilty plea but argued that a failure to volunteer information should
not be regarded as justification for enhancing his sentence. The Supreme Court
responded:

We doubt that a principled distinction may be drawn between
"enhancing" the punishment imposed upon the petitioner and de
nying him the "leniency" he claims would be appropriate if he had
cooperated. The question for decision is simply whether peti
tioner's failure to cooperate is relevant to the currently understood
goals of sentencing.

[d. at 557 11..4.
judge Bazelon referred to the implausibility of the distinction when he ob

served, "If we are 'lenient' toward [defendants who plead guilty], we are by pre
cisely·the same token 'more severe' toward [those who plead not guilty]." Scott v.
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TABLE 3
IMPACT OF PLEA BARGAINING BAN UPON

CHARGING PRACTICES

Preban

301

Postban
Percent of Cases Involving Count
Reductions Between
Arrest and Indictment
(F = 6.3; sig. = .01)
Percent of Cases Involving Primary
Charge Reductions
Between Arrest
and Indictment (F = 5.5; sig. = .02)

Levels of Statistical Significance:
....001
.. .01

• .05

13.2%**
(507)

8.8%*
(478)

18.6%**
(686)

13.3%*
(600)

of differential punishment may prove as intimidating to the
accused as the more explicit forms of plea bargaining.
Although the judges had declared that guideline sentences
would be comparable to those assessed by jurors in similar
cases, the point system provided for broad ranges of punish
ment which allowed the judges much discretion in sentenc
ing. Had the two felony court judges previously allowed a
discount for guilty pleas? If so, how did the ban affect such
implicit bargaining?

The quantitative analysis suggests the existence of a
guilty plea discount in the periods both before and after the
ban. The test reported in Table 4 showed that guilty plea
defendants received shorter prison sentences than jury trial
defendants; the sentence differential for all offenses during
the period of the study was approximately 21 months. Mul
tiple regression analysis, controlling for the defendant's
criminal history and the offense of conviction, revealed that
there was no statistically significant difference in the guilty
plea discount between pre- and postperiods. The mul
tivariate analysis also showed that there was no statistically

United States, 419 F.2d 264, 278 (D.C. Cir. 1969), disapproved, 404 U.S. 257
(1971); see also L. WEINREB, DENIAL OF JUSTICE: CRIMINAL PROCESS IN THE UNITED
STATES 85 (1977); Halberstam, Towards Neutral Principles in the Administration of
Climinal Justice: A Critique of Supreme Court Decisions Sanctioning the Plea Bargaining
Process, 73 J. CRIM. L. & CRIMINOLOGY 1 (1982); Comment, The Influence of the De
fendant's Plea on Judicial Determination of Sentence, 66 YALE LJ. 204, 220 (1956).
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TABLE 4
IMPACT OF PLEA BARGAINING BAN UPON

SENTENCING PRACTICES

Preban Postban

No Diffierence No Difference
(Tariff was approximately 21
months across the board)

Changes in Average
Sentence in Guilty Plea
Cases, Controlling For
Defendant's Criminal
Record and Offense of
Conviction

Change in Trial Tariff
Due to Ban

No Difference No Difference

significant difference in the discount across the courtrooms
of the two felony court judges during the period of the
study.

Why did the judges eliminate sentence negotiation with
out also ending differential sentencing? Is it possible that
they believed that the balance between trials and guilty pleas
would be upset if defendants and their lawyers did not per
ceive that more lenient sentences were given upon pleas of
guilty than upon convictions at trial? Might the judges have
feared that defendants would feel little incentive to plead
guilty unless they could reasonably expect lighter sentences?

In considering these questions, it is important to note
that the judges initiated the ban on sentence negotiation,
not because they opposed guilty pleas as inherently coercive
and favored a system relying heavily on adjudication, but
primarily because they disapproved of the district attorney's
sentencing policies toward guilty plea defendants in bur
glary cases. 124 Indeed, in their statement to the bar promul
gating the new guidelines, the judges actually sought to
encourage guilty pleas, particularly in cases of first-time of
fenders whose probation was likely"2.~ Defendants were in
formed that guideline sentences in guilty plea cases would
be based on an evaluation of how juries assessed punish
ment in comparable cases. 126 Judge Callan explicated the

124. See supra notes 36-44 and accompanying text.
125. See supra notes 107-109 and accompanying text.
126. See supra note 104 and accompanying text.
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significance ofjury sentences when he later wrote, "[W]e are
keeping close watch on what juries have done in different
kinds of cases because, since a defendant has the absolute
right to have his sentence determined by juries under Texas
law, their sentences are very important in making practical
recommendations-recommendations that produce a reasonable
number ofpleas." 127

D. The Duration of Prison Sentences

Defense attorneys were commonly of the opinion that
the judges sentenced much more harshly during the
postperiod. Table 4, however, shows that the ban did not
affect the duration of prison sentences imposed by judges.
Guilty plea cases were examined for changes in average sen
tence length before and after the prohibition. Multiple re
gression analysis, controlling for the defendant's criminal
history and the offense of conviction, revealed that there was
no statistically significant difference in the duration of a term
of confinement between pre- and postperiods. The mul
tivariate analysis also showed that there was no statistically
significant difference in the average length of a prison sen
tence imposed by the courtrooms of the two felony court
judges before and after the ban.

These findings may be at odds with the general percep
tion of defense lawyers, but it must be noted that the statisti
cal analyses reported in this Article did not consider the
severity of sentencing generally and are limited instead to an
examination of the length of prison terms. Conclusions re
garding overall sentence severity depend on a complex as
sessment of additional factors, such as charging arid trial
practices and the use of nonprison sanctions, to name only a
few, and necessarily await further research.

E. Delay in Case Processing Time

Although the proportion of jury trials/doubled during
the postperiod, the number ofjudges assigned to the crimi
nal docket remained unchanged. It is therefore not surpris
ing that a backlog of cases quickly accumulated and that
substantial delays were encountered in the administration of
justice. The study measured the time between indictment

127. See Callan. supra note 8, at 337 (emphasis added).
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and trial court disposition for all cases in the sample. Table
5 shows that, despite the assistance the two felony court
judges sometimes received from the eight civil judges, case
processing time significantly increased after the ban.

III. THE PROHIBITION DURING 1978-84

This Part of the Article discusses the ban on plea bar
gaining during the years following the four-year period from
which the random sample was drawn. Accordingly, this seg
ment of the research rests on qualitative rather than quanti
tative data and does not purport to be a scientific survey.
Open-ended interviews were conducted with forty-five
judges, prosecutors, and defense attorneys. Although com
mon questions were often asked of these court personnel,
no formal questionnaire was used. This phase of the investi
gation, however, produced information which is not merely
anecdotal, but which concerns practices, perceptions and at
titudes of these key actors in the criminal process.

A. Organizational Changes Affecting Sentencing

For two years following their adoption, the guidelines
were administered by the two judges with assistance from
probation officials. In February 19'78, the judges revised
their procedures to more deeply involve probation officials
in the sentencing process. Under the new system, the Court
Services Section of the Probation Department, upon indict
ment, ascertained the nature of the offense and investigated
the defendant's background and prior record. 128 The offi
cials were ordered not to consult with the prosecutor or de
fense attorney and to ignore the strength of the evidence
and the ability of either lawyer. 129 They then calculated the
points under the guidelines, determined how juries had sen
tenced in comparable cases, and recommended a particular
type or length of sentence if the defendant pleaded guilty.

The recommendation of the Probation Department was
made known to the defendant 130 at a pretrial hearing where
the case was set for either trial or the entry of a guilty plea.
It should be noted that by providing defendants with direct

128. [d. at 336.
129. See id.
130. See supra note 104.
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TABLE 5
IMPACT OF PLEA BARGAINING BAN

UPON SYSTEM DELAY

Preban

305

Postban
Average Trial Court Delay
(F = 48.2; sig. = .000)

Mean

Median

Average Total Delay
(F = 20.9; sig. = .000)

Mean

Median

Levels of Statistical Significance:
.** .001
•• .01

• .05

162 days***
(597)
90 days
(597)

234 days***
(528)
156 days
(528)

262 days***
(746)
172 days
(746)

306 days***
(669)
213 days
(669)

assurances of their sentences if they pleaded guilty, the sys
tem continued to encourage defendants to waive their right
to contest the charges against them. 13l

By this time, case backlog and processing time had so
expanded as to move the judges of the ten district courts to
commit more of their resources to criminal justice adminis
tration. On October 27, 1978, the judges collectively de
cided that two courts would no longer handle criminal

13 I. States with determinate sentencing systems, like California, also provide
defendants with direct assurances of sentences falling' within the narrow ranges
prescribed by the legislature. Commentators have argued that these penalty stan
dards might be nullified through plea bargaining and the exercise of prosecutoriaI
discretion. In states with determinate sentencing systems, like California, since
the charge at conviction determines the sentence, the prosecutor has a large mea
sure of control over sentence outcomes through charging and plea bargaining
decisions. This discretion lends itself to inequalities because of variations among
prosecutors in charging practices and disagreements over issues of sentencing
policy. Franklin Zimring argues that under determinate sentencing schemes it is
inevitable that disparities wiII persist between different areas and different prose
cutors, and between sentences following a guilty plea and those following a jury
trial. See Zimring, Making Punishment Fit the Crime: A Consumer's Guide to Sentencing
Reform, HASTINGS CENTER REP. (Dec. 1976). Albert Alschuler predicts that, unless
plea bargaining is abolished or the charging decisions of prosecutors regulated,
determinate sentencing standards will be nullified through the exercise of
prosecutorial discretion. See Alschuler, supra note 79, at 563'-76.
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matters exclusively, but that henceforth all ten of the district
courts would hear both civil and criminal cases. 132 After
1983, when another district court was created, there were
eleven courts with both civil and criminal dockets. 133

The spreading of the criminal docket over the entire
bench was a watershed because it marked the end of a uni
fied approach by the judges toward sentencing and plea bar
gaining. For the three prior years, when only two judges
handled the docket, the same basic pattern of sentencing ob
tained in each of the t~o felony courts: recommendations of
sentences based on plea agreements were not received;
guilty plea defendants were sentenced according to a set of
judicial guidelines; an implicit discount was allowed for
guilty pleas, but explicit bargaining was practically
nonexistent.

Judicial sentencing behavior was much more diverse af
ter the criminal caseload was divided among the ten district
courts. Eachjudge was free to fashion his own individualized
approach to sentencing, primarily because the judges of the
ten courts did not collectively formulate sentencing policy
and the eight new judges. were not bound by the policies of
the two previous felony courts. While the two judges chose
to conform to their prior practices, the eight others had their
own perspectives on the administration of 'punishment, in
cluding such matters as the sentencing guidelines then ad
ministered by the Probation Department and the district
attorney's policy against plea bargaining.

B. Judicial Behavior

The prohibition on plea bargaining sustained serious
erosion after the criminal docket was spread over all ten
courts. A few judges opposed sentence negotiation, but
most judges sentenced, to one extent or another, on the ba
sis of plea agreements made by defense lawyers and those
prosecutors who were willing to depart from office policy.
The judges said that they were motivated by considerations
of case processing efficiency. They wanted plea bargaining
so that they could move their dockets and avoid the huge

132, See supra note 67 and accompanying text.
133, See OFFICE OF COURT ADMINISTRATION, TE,XAS JUDICIAL COUNCIL ANNUAL

REPORT, 1983,597-98 (1984),
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backlogs which accumulated after the two previous judges
had ended their earlier practice of receiving sentence
recommendations.

The judges also took varying positions on the system of
sentencing guidelines, ranging from general acceptance to
outright rejection. But the judges did not divide on plea
bargaining along the lines of their purported use or nonuse
of Probation Department recommendations. When judges
accepted covert plea bargains, they did so whether or not
they otherwise subscribed to sentencing guidelines.

The plea bargaining during this period occurred sub rosa
in two respects. First, the district attorney's policy was that,
with few exceptions, there was no plea bargaining. 134 Assis
tant prosecutors who entered into plea discussions with de
fense attorneys did so despite office policy. Second, when
plea agreements were reached, counsel presented them to
judges privately. Judges who accepted negotiated sentences
made no reference to them in guilty plea proceedings and
generally did not require that underlying agreements be
placed in the record. 135

Plea bargaining assumed a wide variety of forms in the
courthouse. Two of the new judges related how they had
succeeded in disposing of large numbers of cases by directly
participating in plea discussions at regularly scheduled pre
trial hearings attended by the prosecutor, defense attorney,
defendant, and victim. A more common form of the practice
was for counsel to engage in negotiations in the judge's
chambers without direct participation by the judge. Another
pattern was described by a judge who said that he did not
accept negotiated sentences as such, but that if approached
by counsel he would "give an indication" of how he might
sentence upon a plea of guilty.

Once the judges had determined to accept negotiated
sentences, why did they not acknowledge their practice?
Was it because it would be politically unwise for them to

134. See supra note 16 and accompanying text.
135. Prior to accepting a plea of guilty or a plea of nolo contendere, courts in

Texas are required by statute to "inquire as to the existence of any plea bargain
ing agreements between the state and the defendant and, in the event that such an
agreement exists ... inform the defendant whether it will follow or reject such
agreement in open court and before any finding on the plea." TEX. CRIM. PROC.
CODE ANN. art. 26.13(a)(2) (Vernon Supp. 1987).
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openly oppose the district attorney's policy? The ban on
plea bargaining appeared to enjoy public approval because
it had been highly publicized in several election campaigns
which were won by the district attorney. Judges made it
clear in interviews that, as elected officials, they were sensi
tive to how the public viewed the performance of their sen
tencing duties. As one former judge put it, "You've got to
understand, you know, that you've got the system to dis
pense justice, and then you've got the political aspect of the
damned thing, too, and that's the sad situation of it."

C. Prosecutorial Behavior

This Section of the paper discusses the responses of
prosecutors to the district attorney's policy against plea bar
gaining. Typically, assistant prosecutors enjoy wide discre
tion in the performance of their professional duties. As
lawyers, they become accustomed to making judgments
about the strength of the evidence and the reasonableness of
negotiated dispositions. One might expect them to resist in
cursions into their discretion and possibly to even doubt the
soundness of the district attorney's policy.

The interview evidence supports a conclusion that after
the division of the criminal docket the district attorney was
only partially successful in obtaining the compliance of his
subordinates. There might have been a willingness on the
part of many prosecutors to comply with the policy, but the
research shows clear evidence of covert tactical adaptations
by some assistant prosecutors that substantially diminished
the effect of the attempt to ban plea bargaining.

The district attorney's staff included approximately
twenty to twenty-two assistant prosecutors each year be
tween 1981 and 1984. Interviews with some of the lawyers
who had been employed by the district attorney during that
period resulted in the discovery of at least six prosecutors or
former prosecutors who acknowledged that they and others
had circumvented office policy. Their admissions corrobo
rated one judge's statement, "Everything depends on what
court you're in and what prosecutor you're dealing with."

The interviews showed not only that bargaining prac
tices of prosecutors varied from court to court, but also that
prosecutors varied in the frequency with which they bar
gained and in the type of case in which they were willing to
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deal. One said, "Some guys would plead out everybody.
Others would deal only in the bare bones dogs." Two said
that they were willing to bargain in "ninety-five percent" of
their cases. Others said that they would negotiate only in
the less serious cases, like theft or burglary.

Some prosecutors said that complying with the prohibi
tion would have deprived them of the discretion they needed
to handle their cases. A cited example was that of the felony
defendant who perhaps should have been charged with a
misdemeanor, who already had spent a long time in jail, and
who was likely to be given probation anyway. "The defense
attorney would get together with us and the judge, and we'd
just cut him loose." Trial assistants also explained that one
of the most frequent reasons why they negotiated pleas was
a weakness in the state's evidence, like a missing witness or
an inadmissible confession. These prosecutors said that ob
taining a guilty plea to a lesser offense in such cases was
preferable to an acquittal upon a trial of the original charge.
Their comments revealed a sense of frustration about a pol
icy which would have required them to proceed with unwin
nable cases: "Prosecution is like a civil practice. You try the
good cases. You settle the bad ones."

Judges who flatly opposed sentence negotiation were
able to frustrate the efforts of prosecutors who were eager to
negotiate with defense lawyers. These judges refused to ac
cept deals. Similarly, trial assistants who strictly followed of
fice policy could prevent bargaining in cases before judges
who were willing to accept negotiated pleas. These prosecu
tors refused to make deals. But between these two extremes
were those situations where a judge could affect the prac
tices of the prosecutor assigned to this court. For example,
ajudge's expressed interest in moving cases would probably
increase the likelihood that his trial assistant would accom
modate him by discussing pleas. Prosecutors and judges ex
plained that loyalties often grew out of their work
relationships. But one judge put it somewhat more wryly:
"The prosecutor in my court serves two masters. He works
for the district attorney. But he also works for me."

How was such circumvention of policy possible in an of
fice of twenty to twenty-two prosecutors? The district attor
ney said that any lawyer employed in his office would be
discharged if he negotiated a plea in violation of office pol-
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icy. No internal controls had been established, however, to
detect or deter illicit bargaining and there were no firings
during the period of the study. Prosecutors said that they
would be discharged if caught, but they also said they made
deals carefully, avoided defense lawyers who were known to
be friends of the district attorney, and thought the risk was
slight because "no one was looking over your shoulder." It
seems that compliance with the district attorney's policy de
pended on institutional loyalty alone.

One prosecutor who opposed the ban said that the staff
divided on the policy along the lines of their attitudes to
ward prosecution. He described supporters of the policy as
lawyers who were "hard-nosed" in their dealings with de
fense counsel. These assistants were in the district attorney's
"inner circle" and had a long-term interest in employment
in the office. He described opponents of the policy, like
himself, as being equally vigorous in prosecuting, but as be
ing more "fair and reasonable" with the defense. These as
sistants viewed their employment more as a means of
obtaining valuable trial experience for a few years before
moving into private practice. "You can imagine what kind of
response one of the hard-liners would get if he ever applied
for a job with a law firm. You didn't want to get the reputa.;
tion of the president of the Hitler youth movement."

Interviews also shed light on why some prosecutors who
opposed the policy sometimes refused to make deals even
though they otherwise were open to doing so. One pros,ecu
tor cited an example of how he had refused to bargain with
one of £1 Paso's best trial lawyers primarily because he
wanted the experience of trying a case against him. In an
other instance, a prominent defense attorney said that he
had been unable to negotiate any pleas under the district
attorney's policy. If covert bargaining was taking place, why
couldn't a bargain be struck by this successful practitioner?
The question was put to a trial assistant who responded that
the identity of the defense attorney could easily be one of
the variables affecting a prosecutor's decision to discuss a
plea. He regarded this particular lawyer as among the "most
arrogant" of the defense bar. "There are some attorneys in
town who aren't going to get any deals because they're such
a pain in the rear."
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One defense attorney said that he didn't know whether
assistant prosecutors engaged in plea bargaining because he
didn't even attempt to negotiate with them. Instead, when
he wanted to discuss a plea, he dealt personally with either
the district attorney or his first assistant. This lawyer said
that the most successful defense lawyers enjoyed access to
the upper echelon of the prosecutor's office, especially in
cases of great notoriety. "I'm talking about the most serious
situations, not the small stuff. In a big case, they'll be inter
ested enough to sit down and talk." Two prosecutors re
lated instances where they had been asked to handle
particular cases in accord with plea agreements that had
been worked out by the first assistant. But one of the prose
cutors said that such intervention had occurred even in the
less serious cases, like burglary.136

CONCLUSION

The study examined the prohibition during the two
years immediately after adoption of the ban and during the
several years 'following division of the criminal docket
among all the district courts of'El Paso. AdhereIits of the
differing versions of the inevitability hypothesis may try to
rely on the experience in these two periods of time as proof
of the unavoidability of plea bargaining.

Scholars who argue the case pressure theory can find
support for their perspective in the case processing delays
which occurred during the two years following the ban. The
most explicit forms of plea bargaining had been abolished
and defendants' found that they could no longer affect their
sentences through plea agreements. Consequently, the trial
rate doubled and the two judges found that they could not
move a much enlarged caseload.

136, While EI Paso has a federal public defender's office, it does not have a
public defender to represent indigents charged with crimes in the state courts.
Appointments in such cases are made to members of the private bar. The absence
of a public defender in the state courts has significance in that there is no single
organization of lawyers which easily becomes a repository of reliable information
about actual prosecutorial and judicial practices in the court house. If there had
been a state public defender's office, it is probable that information about covert
plea bargaining would have become much more widely known among members of
both the legal community and the public in general. Such knowledge might have
rendered adaptive responses to the ban less likely.
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But the case pressure hypothesis does not seem to ex
plain the return of plea bargaining after the entire stock of
judicial resources was devoted to the handling of criminal
cases. It is true that after division of the criminal docket
most of the ten judges said that they accepted negotiated
pleas because of case processing efficiency and their interest
in avoiding the huge backlog of cases that accumulated after
the two previous judges had begun to reject sentence recom
mendations. The study of this latter period, however, did
not attempt to correlate caseloads and plea bargaining, and
it is by no means clear that the ten district courts of EI Paso
were compelled to accept bargaining in order to move their
dockets. '

Those who argue the much stronger theory of inevita
bility-that plea bargaining will continue even if caseloads
slacken-will find support for their perspective in the im
plicit bargaining that continued in the two years after the
ban and in the informal sub rosa behavi9r patterns which de
veloped during the years after division of the criminal
docket. For these theorists, the resumption of plea bargain
ing in EI Paso was not the result of anything so transitory as
case pressure. Rather, it was the result of an irrepressible
tendency to cooperate among members of the courtroom
work group.

This alternate theory accommodates some of the impor
tant facts discovered by the study. It explains, for example,
covert bargaining by assistant prosecutors who felt justified
in disregarding the ban when: (1) they observed sub rosa bar
gaining occurring at all levels in the office of the district at
torney, including the upper echelon; (2) they appeared
before judges who were favorably disposed toward plea bar
gaining; and (3) they did not have an interest in long-term
employment in the prosecutor's office and wanted to appear
"reasonable" to members of the defense bar with whom
they would be associating when they left public service.

While these facts suggest that covert bargaining was as
sociated with factors deeply rooted in internal group dynam
ics, it is also true that other members of the courtroom work
group enforced the ban. Since some members refused to
engage in bargaining, it does not seem that the theory of an
irrepressible tendency to cooperate accommodates all of the
facts discovered by the study.
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This study reinforces the notion that plea bargaining is
a permanent component of American criminal process, but
it does not suggest any particular explanation for the hardy
persistence of plea barganing. Adherents of either of the
two major theories of inevitability can find support for and
opposition to their views in different aspects of the research
reported here.

Complications arise when an attempt to prohibit plea
bargaining is unsuccessful and the practice is carried on sur
reptitiously. Justice is disserved when a defendant's sen
tencing, as it is affected by plea bargaining, depends on the
fortuity of case assignment and not on the existence of a pol
icy uniformly applied to all accused. Second, when plea bar
gaining is practiced sub rosa, the public remains uninformed
of the activities ofjudges and prosecutors and unaware of a
vital part of the criminal justice process. Third, when these
key actors in the justice system frequently engage in a pro
hibited practice, policy becomes pretense and law loses its
moral force.
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