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The most controversial case decided this term was Boggs v. Boggs, in
which the Fifth Circuit held that the Employee Retirement Income Security
Act (ERISA) does not preempt state community property law. I The court
allowed a deceased wife, through a bequest in her will, to transfer to her
heirs ownership of her interest in her husband's retirement benefits. 2 In
a vigorous dissent, Judge King stated that "ERISA was enacted to protect
the living. . .. Today's decision will create great uncertainty."3 The
majority's opinion was so disturbing to other members of the Fifth Circuit
that Judge Wiener, who was not a member of the panel that decided the
case, filed a request for a rehearing en banc. 4 The request was denied and
Judge Wiener, joined by five other judges, filed a dissent from the court's
refusal to grant a rehearing.5

• Professor, Texas Tech University School of Law, J.D. S.U.N.Y. Buffalo, 1980.
1. 82 F.3d 90, 96 (5th Cir. Apr. 1996), em. granted, 117 S. Ct. 379 (1996).
2. See id. at 93-94.
3. [d. at 98 (King, J., dissenting).
4. See Boggs v. Boggs, 89 F.3d 1169 (5th Cir. July 1996) (per curiam).
5. 89 F.3d 1169 (5th Cir. July 1996) (Wiener, J., dissenting).
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Breach of fiduciary duty cases also raised important issues this term.
In McDonald v. Provident Indemnity Life Insurance Co., the court held that
a trustee breached his fiduciary duty to a plan participant by failing to
disclose an increase in employer-paid medical premiums.6 However, the
court ruled that the participant had no remedy because he failed to prove a
loss to the plan, rather than an individual loss.' This case was decided
before the United States Supreme Court's decision in Varity Corporation v.
Howe, in which the Supreme Court held that participants, as individuals,
may be awarded equitable relief for breach of fiduciary duty under section
502(a)(3) if no relief is provided under other subdivisions of section
502(a).8 In another breach-of-fiduciary duty case, the court held that an
insurance agent who advised unsophisticated trustees on plan investments
became a fiduciary to the plan and breached his fiduciary duty by receiving
excessive commissions on insurance sold to the plan.9

ERISA's three year/six year statute of limitations for breach of fiduciary
duty was thoroughly examined in three cases this term. In Kramer v. Smith
Barney, the Fifth Circuit held that arbitration rules which narrowed the
statute of limitations for breach of fiduciary duty cases beyond the
limitations period set forth by ERISA were void as against public policy. 10

In Maher v. Strachan Shipping Co., the court applied ERISA's six-year
limitations period to participants who did not have actual knowledge of a
breach regarding annuities purchased from Executive Life. 1I Finally, in
Reich v. Lancaster, the court held that receipt of a plan's annual report did
not give the Secretary of Labor actual or constructive notice of imprudent
insurance investments and payments of excessive compensation disclosed in
the report. 12

Half ·of the employee benefits cases decided this term involved
preemption. The Fifth Circuit held that ERISA preempts a state law
regulating preferred provider organizations and state laws governing
investment fraud. 13 ERISA does not preempt the Federal Arbitration
Act,14 a fraudulent inducement claim, IS or a claim filed under the Texas
Commission on Human Rights Act. 16

6. 60 F.3d 234 (5th Cir. Aug. 1995). cen. denied, 116 S. Ct. 1267 (1996).
7. See id. at 237.
8. 116 S. Ct. 1065, 1079 (1996).
9. See Reich' v. Lancaster, 55 F.3d 1034, 1051-52 (5th Cir. June 1995).

10. 80 F.3d 1080, 1084-85 (5th Cir. Apr. 1996).
11. 68 F.3d 951, 955-56 (5th Cir. Nov. 1995).
12. Reich, 55 F.3d at 1057.
13. See CIGNA Health Plan of Louisiana, Inc. v. Louisiana ex rei. Ieyoub, 82 F.3d 642, 647

(5th Cir. Apr. 1996), cen. denied, 117 S. Ct. 387 (1996); Kramer, 80 F.3d at 1083.
14. See Kramer, 80 F.3d at 1084. See Federal Arbitration Act, 9 U.S.C. §§ 1-16 (1994).
15. See Smith v. Texas Children's Hosp., 84 F.3d 152, 155 (5th Cir. May 1996).
16. See Rokohl v. Texaco, Inc., 77 F.3d. 126, 130 (5th Cir. Mar. 1996); TEx. LAB. CODE

ANN. §§ 21.001-.306 (Vernon 1996).
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In other cases decided this term, the court held that pension fund
trustees did not abuse their discretion in calculating a participant's vesting
credits; 17 upheld the constitutionality of Texas' Government Code Section
804.101, which provides that a non-employee spouse's interest in a public
pension account terminates at death; 18 and held that a plan may be
transformed from a governmental plan into a private plan and become
subject to ERISA regulation when the government no longer establishes or
maintains the plan. 19

I. WHEN WORLDS COLLIDE: THE INTERSECTION OF COMMUNITY
PROPERTY LAWS AND ERISA

A. Boggs v. Boggs

In Boggs v. Boggs, the Fifth Circuit held that ERISA does not preempt
the transfer, by inheritance, of a deceased wife's community property
interest in her husband's retirement benefits. 20 Sandra Boggs, the second
wife and widow of Isaac Boggs, filed a declaratory action seeking a ruling
that ERISA preempted Louisiana community property law and prevented
Dorothy Boggs, Isaac's first wife, from bequeathing her community
property interest in Isaac's pension benefit to their three sons. 21 When
Isaac retired, he received a lump sum distribution of $151,628.94, which
he rolled over into an existing individual retirement Account (IRA). 22 He
also received a monthly annuity of $1,777.67, which, upon his death, was
paid as a survivor annuity to Sandra.23

At death, Dorothy's community property interest in Isaac's pension
totalled $21,194.29, one half of Isaac's accrued benefit at the time. 24

After Dorothy's death, her sons filed an action for accounting of the
pension benefits. 2S In response, Sandra sought a declaratory judgment that
ERISA preempted state community property law and that she was entitled
to the entire amount as the designated beneficiary under the plan. 26 The

17. See Pickrom v. Belger Cartage Serv., 57 F.3d 468, 471 (5th Cir. July 1995).
18. See Kunin v. Feofanov, 69 F.3d 59, 60 (5th Cir. Nov. 1995) (per curiam); TEX. GOV'T

CODE ANN. § 804.101 (Vernon 1994).
19. See Hightower v. Texas Hosp. Ass'n, 65 F.3d 443, 448 (5th Cir. Sept. 1995).
20. 82 F.3d 90,96 (5th Cir. Apr. 1996), cerro granted, 117 S. Ct. 379 (1996).
21. See id. at 94.
22. See id.
23. See id.
24. See id.
25. See id.
26. See id.
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district court held that ERISA did not preempt community property law and
the sons inherited the pension benefits.27 Sandra appealed.28

ERISA's preemption clause provides that ERISA "supersede[s] any and
all State laws insofar as they may now or hereafter relate to any employee
benefit plan .... "29 This clause has been interpreted broadly.3o "[A]ny
state law which 'relates to' an ERISA-qualified employee benefits plan is
preempted. A state law 'relates to' an ERISA plan 'in the normal sense of
the phrase, if it has a connection with or reference to such a plan.' , '31

The Fifth Circuit observed that "[t]he broad sweep of the ERISA
preemption provision, however, [is] not without limits."32 ERISA does
not preempt areas of traditional state regulation. 33 The court applied a
two-part analysis to conclude that ERISA did not preempt community
property laws:

First, we are less likely to find preemption when the state law at issue
"involves an exercise of traditional state authority." Second, we
consider whether the state law "affects relations among the principal
ERISA entities-the employer, the plan, the plan fiduciaries, and the
beneficiaries" or whether itonly "affects relations between one of these
entities and an outside party .... "34

The court concluded that domestic relations law falls within the
regulation of state law, and therefore, is not preempted by federal law.35
The court stated that ERISA must recognize the preeminence of state
domestic relations law.36 Under Louisiana law, pension benefits accrued
during marriage are a community asset, and "each spouse owns 'a present
and undivided one-half interest' in all community assets, which vests from
the moment of acquisition. ' '37

The court held that a community property law that affects the
distribution of pension benefits already received by a plan participant' 'does
not impermissibly intrude on the mandates ERISA imposes on plan
administrators. "38 The plan administrator had paid the benefit to the

27. See id.
28. See id.
29. 29 U.S.C. § 1144(a) (1994).
30. See Boggs, 82 F.3d at 95.
31. Id. (quoting Shaw v. Delta Air Lines, Inc., 463 U.S. 85,96-97 (1983».
32. Id. (citing Ingersoll-Rand Co. v. McClendon, 498 U.S. 133, 139 (1990».
33. See FMC Corp. v. Holliday, 498 U.S. 52, 62 (1990).
34. Boggs, 82 F.3d at 95-96 (quoting Sommers Drug Stores v. Corrigan Enters., Inc., 793 F.2d

1456, 1467 (5th Cir. 1986».
35. See id. at 96.
36. See id.
37. Id. (quoting Hare v. Hodgins, 586 So.2d 118, 122 (La. 1991».
38. Id.
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participant,39 Because the dispute involved distribution of monies already
paid and did not involve the plan at all, ERISA did not preempt state laws
that governed the distribution of the community property. 40 In the words
of the court in an earlier case, " 'ERISA was not meant to consume
everything in its path.' , '41

The court rejected Sandra Boggs' argument that ERISA's anti
alienation provision prohibits the assignment of plan benefits, stating that
"[t]his provision was not intended to affect support obligations among the
members of a family.' '42 Furthermore, the court noted that the anti
alienation rule does not prevent distribution of payments once received by
the intended beneficiary.43 The court stated that ERISA" 'is concerned
not so much with what the beneficiary does with his pension checks or how
they are spent but with whether those in charge actually deliver the
benefits.' "44

Judge King dissented with strong language: "It defies reality to say
that the widow's rights under ERISA have only been 'tenuously, remotely
or peripherally' affected by Louisiana law, They have been gutted. "45
The dissent, endorsing the approach adopted by the Ninth Circuit in
Ablamis v. Rope,A6 and a Department of Labor Advisory Opinion,47
noted that "ERISA was enacted to protect the living" and was amended by
the Retirement Equity Act of 1984 to protect divorced spouses of partici
pants. 48 Judge King concluded that "[t]oday's decision will create great
uncertainty in the principal tenet of the statute that Congress strived to make

39. See id. at 94.
40. See id. This is a confusing aspect of the court's opinion. The sons apparently sued to

recover a portion of the amount already received and rolled over into an IRA, as well as a portion of
the survivor annuity currently being paid to Sandra. See id. at 94. The court did not distinguish
between these two very different types of benefits.

In his dissent to the denial of the hearing en banc, Judge Wiener stated that at the time of Isaac's
ex-wife's death, he had not yet received the lump sum payment; therefore. the benefit had not already
been paid. See Boggs v. Boggs, 89 F.3d 1169, 1173 n.11 (5th Cir. July 1996) (Wiener, J., dissenting).
Judge Wiener would have held that distribution of both the annuiry payments and lump ~llm payment
were preempted by ERISA. See id. (Wiener, J., dissenting). However, he noted that his conclusion
"in no way depends on the type of ERISA-eovered pension plan involved ... or on its particular
terms." [d. (Wiener, J., dissenting).

41. Boggs, 82 F.3d at 96 (quoting Hook v. Morrison Milling Co., 38 F.3d 776,786 (5th Cir.
1994». The Fifth Circuit stated, ·Our decision relates not to the plan but to the disposition of the
proceeds only after payment to the designated beneficiary.· Boggs, 82 F.3d at 97.

42. [d. See 29 U.S.C. § 1056(d)(I) (1994).
43. See Boggs, 82 F.3d at 97.
44. [d. (quoting United Ass'n of Journeymen v. Myers, 488 F. Supp. 704, 712 (M.D. La.

1980), ajJ'd, 645 F.2d 532 (5th Cir. 1981».
45. [d. at 98 (King, J., dissenting).
46. 937 F.2d 1450, 1452-60 (9th Cir. 1991).
47. Op. Dep't Lab. No. 9O-46A (1990).
48. Boggs, 82 F.3d at 98 (King, J., dissenting).
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certain: that a plan participant and his or her spouse will actually receive
their anticipated retirement income. "49

B. En Bane Hearing

Dissatisfied with the panel's ruling, Judge Wiener, an outsider to the
case, requested a rehearing en banc.50 The majority denied the rehearing
because the parties had not requested a rehearing en banc and because the
arguments raised by Judge Wiener had not been presented to the court.51

Judge Wiener, joined by Chief Judge Politz, and Judges King, Benavides,
Stewart, and Parker, filed a lengthy dissent.52

Judge Wiener described the clash between pension law and state
community property law: "The instant appeal forces us to come to grips
with the conundrum that results when the irresistible force of ERISA,
particularly its preemption and anti-alienation provisions, meets the
immovable object of a state's community property regime, particularly its
immediate vesting and assignability provisions. "53

Judge Wiener argued that not only did the case involve a collision of
conflicting laws, but it potentially affected millions of retirees. 54 It also
created a split between the Ninth Circuit, which has five community
property states, and the Fifth Circuit, which has two community property
states.55 The dissent described the panel's opinion as a "bombshell [with
the] potential of making an earth-shaking impact on an area of the law as
pervasive as ERISA. "56 Judge Wiener argued that the importance of this
case required consideration by the entire court. 57

The dissent acknowledged "that domestic relations law has long been
recognized as the domain of the states. "58 A court must overcome a
tough obstacle before it will rule that federal law preempts state domestic
relations law.59 The dissent assumed arguendo that this deferential

49. [d. (King, J., dissenting).
50. See Boggs v. Boggs, 89 F.3d 1169, 1170 (5th Cir, July 1996) (Wiener, J., dissenting).
51. See id. at 1171 (Wiener, J., dissenting).
52. See id. at 1170 (Wiener, J., dissenting).
53. [d. (Wiener, J., dissenting).
54. See id. at 1171 (Wiener, J., dissenting).
55. See Boggs v. Boggs, 82 F.3d 90, 97-98 (5th Cir. Apr. 1996), cert. granted, 117 S. Cl. 379

(1996). Arizona, California, Idaho, Nevada, and Washington are community property states within the
Ninth Circuit while Texas and Louisiana are community property states within the Fifth Circuit.

56. Boggs, 89 F.3d at 1171 (Wiener, J., dissenting).
57. See id. (Wiener, J., dissenting).
58. [d. at 1174 (Wiener, J., dissenting).
59. See id. (Wiener, J., dissenting). In McCarty v. McCarty, the United States Supreme Coun

held that" '[s)tate family and family property law must do 'major damage' to 'clear and substantial'
federal interests before the Supremacy Clause will demand that the state law be overridden.' " 453
U.S. 210, 220 (1981).
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standard applied and concluded that "[t]his has never meant, however, that
domestic relation laws are wholly immune from federal preemption. "60

The dissent defined the boundaries of ERISA preemption:

As long as there is some relationship between the effect of a state law and
an ERISA plan, the state law can be said to relate to such plan and
therefore be preempted; only if that relationship is so tenuous, remote or
peripheral as to eschew any meaningful nexus with the ERISA plan will
preemption be avoided. Even if the asserted effect of state law is
premised on nothing more than the mere existence vel non of an ERISA
plan, or was not overtly intended to affect such plans and only does so
indirectly, ERISA will nevertheless preempt.61

The dissent contended that the Fifth Circuit erred in concluding that
Isaac and Dorothy's children could inherit a portion of the monthly annuity
that amounted to $1,777.67.62 The monthly annuity was an amount to be
paid by the plan to Isaac until his death, and to his wife, Sandra, upon his
death. 63 Sandra would continue to receive these benefits until her
death. 64 The dissent noted that the children's claim "would effectively
alter the Participant's beneficiary designation under the plan."65 More
over, it would require a recalculation of benefits under the terms of the
plan. 66 This certainly supports the conclusion that state domestic relations
law is not "too tenuous, remote, or peripheral" to warrant a finding of
preemption.67

Judge Wiener also concluded that the lump sum distribution of
$151,628.94 rolled over into an individual retirement account was not
subject to state laws of succession. 68 Although the sum had already been
paid to Isaac at the time his sons filed suit, the relevant consideration was

60. Boggs, 89 F.3d at 1174 (Wiener, J., dissenting).
61. /d. at 1175 (Wiener, J., dissenting).
62. See id. at 1172-73 (Wiener. 1., dissenting).
63. See id.at 1172 (Wiener, J., dissenting).
64. See id. (Wiener, J., dissenting).
65. /d. at 1175 (Wiener, J., dissenting).
66. See id. at 1176 (Wiener, J., dissenting). A survivor annuity is calculated using retirement

reduction factors that are based on the age of the participant and the age of the participant's spouse at
retirement. For example, a participant aged 65 and a spouse aged 60, who are entitled to receive a
benefit of $1 000 per month at retirement, would receive a benefit actuarially calculated to equal a single
life annuity of $1000 per month. This amount, for example, might equal $734 per month. This amount
would be greatly reduced for a participant aged 65 and a beneficiary aged 30 because the 30-year-old
would have a greater life expectancy than the 60-year-old spouse. This amount, for example might
equal $510 per month. Most plans do not permit a change in designated beneficiaries after retirement
benefits because of this disparity and because it would be an administrative nightmare to implement.

67. /d. at 1176 (Wiener, J., dissenting).
68. See id. at 1173 n.11 (Wiener, J., dissenting).
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that Isaac had not yet received the payment at the time of Dorothy's
death. 69 As such, ERISA preempted the application of state family law
and the sons were not entitled to any portion of the money.70

The dissent observed that the transfer of ownership of retirement
benefits by inheritance was antithetical to ERISA's purpose of ensuring that
retirees and their dependents actually receive retirement benefits.71 The
succession of retirement benefits to heirs also violated ERISA's second
stated purpose of assuring national uniformity of pension rights:

[N]ational uniformity ... would be frustrated if heirs and legatees were
allowed to prevail under state laws . . . . Unavoidably, the amount of
retirement income available for each participant in a given plan would
vary depending solely on the serendipity of a participant's state of
residence from time to time .... Quite simply, ERISA's goal of
uniformity would be unattainable if the ultimate enjoyment of ERISA plan
benefits were left to the vicissitudes of the varying and disparate marital
property laws of the several states, be they community or separate.72

The dissent buttressed its argument in favor of preemption with the
legislative history of ERISA and the enactment of the Retirement Equity
Act of 1984 (REA).73 REA was enacted to address the "burgeoning body
of conflicting jurisprudence addressing spousal rights in plans and plan
benefits, particularly under community property regimes. "74 Congress
resolved this conflict by making a qualified domestic relations order
(QDRO) the exclusive means of recognizing a spouse's community property
interest in a retirement benefit.75 A QDRO is defined by ERISA as a
judgment, decree or order made pursuant to state domestic relations law
(including community property law) which:

[(1)] creates or recognizes the existence of an alternate payee's right to,
or assigns to an alternate payee the right to, receive all or a portion of
the benefits payable with respect to a participant under a plan, and ...
[(2)] relates to the provision of child support, alimony payments, or
marital property rights to a spouse, former spouse, child, or other
dependent of a participant . . . .76

69. See id. at 1183 (Wiener, J., dissenting).
70. See id. (Wiener, J., dissenting).
71. See id. at 1177 (Wiener, J., dissenting).
72. See id. (Wiener, J., dissenting).
73. See id. (Wiener, J., dissenting); Pub. L. No. 98-397, 98 Stat. 1426 (codified as amended

at 29 U.S.C. §§ 1025, 1052-1056, 1144 (1994».
74. Boggs, 89 F.3d at 1178 (Wiener, J., dissenting).
75. See id. (Wiener, J., dissenting).
76. 29 U.S.C. § 1056(d)(3)(B) (1994).
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In order to be "qualified" a QDRO must meet specific statutory require
ments.n Once qualified, the QDRO is exempted from ERISA's anti
alienation provision. Congress made this clear in REA's legislative history,
stating "the committee believes that conforming changes to the ERISA
preemption provision are necessary to ensure that only those orders [i.e.
QDROs] that are excepted from the spendthrift provisions are not preempted
by ERISA. "78

The dissent concluded that "if a state court order that purports to
divide spousal rights in an ERISA-covered plan does not meet the detailed,
technical requirements of the federal statute, it is not 'qualified' and
therefore is afforded no exemption from ERISA's omnipotent preemption
or anti-alienation rules. "79 A probate court order would not meet these
technical requirements. so Dorothy's and Isaac's sons could not have met
these technical requirements; moreover, Dorothy, the only person who was
in a position to seek a QDRO, was ineligible because she was not divorced
and because she died in 1979, five years before REA was enacted. 8t As
Judge Wiener described it, "only a living spouse (or, in the event of a
divorce, a living ex-spouse) can obtain a QDRO."82 Heirs were not the
intended beneficiaries of QDRO. 83

REA also protects surviving spouses by requiring that they receive (or
waive) a survivor annuity. 84 In essence, ERISA "trump[s] the participant
employee's own beneficiary designation ·if, absent spousal consent, the
designee is not the participant's surviving spouse."85 In order to qualify
for a survivor annuity, Dorothy would have had to live longer than Isaac,
which she did not. 86 If she had outlived him, her benefits would have
continued only until. her death. 87 Her heirs would not have received
anything. 88 As the dissent put it, "pensions are for the living. "89

Finally, the dissent noted that ERISA forbids the assignment or
alienation of benefits provided by the plan.90 Dorothy, therefore, "had no
legal power, whether inter vivos or testamentary, to effectuate a trans-

77. See Boggs, 89 F.3d at 1178-79 (Wiener, 1.. dissenting).
78. [d. at 1178. See S. Rep. No. 98-575, at 19 (1984), reprinred in 1984 U.S.C.C.A.N. 2547,

2565.
79. [d. at 1179 (Wiener, 1., dissenting).
80. See id. (Wiener, 1., dissenting).
81. See id. at 1177 n.44 (Wiener, 1., dissenting).
82. [d. at 1179 (Wiener, 1., dissenting).
83. See id. (Wiener, 1., dissenting).
84. See 29 U.S.C. § 1055(c) (1994).
85. Boggs, 89 F.3d at 1180 (Wiener, 1., dissenting).
86. See id. (Wiener, 1., dissenting).
87. See id. (Wiener, 1., dissenting).
88. See id. (Wiener, 1., dissenting).
89. [d. (Wiener, 1., dissenting).
90. See id. at 1181 (Wiener, 1., dissenting) (citing 29 U.S.C. § 1056(d)(I».
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fer-an alienation-of any interest in an ERISA plan. "91 According to the
dissent, ERISA preempted any attempt to transfer retirement benefits
through inheritance. 92

C. Termination ofa Spouse's Benefit at Death

The Fifth Circuit decided another case this term, Kunin v. Feofanov,
concerning spousal benefits that is worthy of a brief mention following
Boggs. 93

Isaak Kunin accrued $280,273.63 in his state pension funds. 94 He
named his wife, Inessa, as his beneficiary. 9S Inessa died in 1993 but did
not mention Isaak's pension monies in her will. 96 Yet, her son by another
marriage, Dmitry, sought half of his step-father's pension benefits.97

Isaak filed an action seeking a declaratory judgment that Dmitry had no
right to Isaak's pension monies. 98

Section 804.101 of the Texas Government Code states that a non
employee spouse's interest in a public pension account terminates at his or
her death. 99 Isaak's step-son argued that section 804.101 was unconstitu
tional because it "recharacterize[d] community property of one spouse as
separate property of the other spouse. "100

The district court held that section 804.101 was constitutional. 101

The court found that the statute treated "[t]he non-member spouse's
statutory property interest itself as one that terminate[s] upon the death of
such non-member spouse. The non-member's ... interest ... was a life
estate measured by the life of the non-member." 102 Another way to
describe the effect of section 804.101 is that it creates a condition precedent
requiring the spouse to be alive when the benefits are realized in order to
receive a benefit under the plan. 103 The court concluded that because
Inessa died before Isaak retired, she "never acquired any interest in her

91. [d. at 1182 (Wiener, I., dissenting).
92. Seeid. (Wiener, I., dissenting).
93. 69 F.3d 59 (5th Cir. Nov. 1995) (per curiam).
94. See id. at 61.
95. See id.
96. See id.
97. See id.
98. See id.
99. See TEx. GOV'T CODE ANN. § 804.101 (Vernon 1994). This section does not tenninate

the non-member spouse's interest in benefits accrued under a public pension plan upon divorce. See
Kunin, 69 F.3d at 63 n.6.

100. Kunin, 69 F.3d at 64.
101. See id. at 59.
102. [d. at 64.
103. See id.
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husband's pension accounts that was capable of surviving her on death, and
no interest in [Isaak's] pension passed to ... Dmitry. "104

The court explained that a spouse's needs after divorce and needs after
the other spouse's death were different. lOs The court cited with approval
Judge Spears' dissent in Allard v. Prech. 106

"At divorce, each spouse's need for on-going financial support continues,
and thus, retirement benefits are properly divided between the spouses.
By contrast, when the spouse of a retired employee dies, his or her need
for financial support ends. The retired employee, however, continues to
depend on retirement benefits for economic survival. "107

In a five-paragraph opinion, the Fifth Circuit affirmed the lower
court's decision upholding the constitutionality of section 804.101. 108 The
per curiam decision was written by Judges King, Smith, and Benavides. 109

Eight months later, King and Benavides would join in the dissent from the
court's failure to grant rehearing en banc in Boggs v. Boggs. 110

The court held that section 804.101 was constitutional and agreed with
the district court's conclusion that the statute" 'does not recharacterize
community property as separate property, but rather define[s] the non
member spouse's statutory property interest itself as one that terminate[s]
upon the death of such non-member spouse.' "III

D. Implications of Boggs and Kunin

Kunin represents the better approach to the distribution of pension
benefits on the death of a participant. ERISA was enacted to provide
retirement security, not to provide for the accumulation of inheritable
wealth. I 12

This is especially clear in the context of an annuity. ERISA protects
spouses by requiring plans to pay benefits in the form of a qualified joint

104. [d.
105. See id. at 63 & n.6.
106. See id. at 63 n.6 (citing Allard v. Frech, 754 S.W.2d 111,119 (Tex. 1988) (Spears, J.,

dissenting».
107. [d. (quoting Allard, 754 S.W.2d at 119).
108. See id. at 59-60.
109. See id. at 59.
110. See Boggs v. Boggs, 89 F.3d 1169, 1170 (5th Cir. July 1996) (Wiener, J., dissenting).
111. Kunin, 69 F.3d at 60.
112. It is the Employee Retirement Income Security Act, after all. See also Boggs, 89 F.3d at

1181 (Wiener, J., dissenting) (reiterating that "the purpose of ERISA is to provide retirement income
to employees and their living dependents ... not to provide. ensure, or preserve legacies or inheritances
...").
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and survivor annuity (QJSA) if not waived by the participant's spouse. 113

The QJSA allows a spouse, upon the death of a participant, to receive a
retirement benefit. 114 If the spouse predeceases the participant, the
annuity payments end when the participant dies; the joint and survivor
annuity is paid over the joint lives of the participant and spouse. I1S Thus,
there is nothing to transfer by inheritance. In Boggs, Sandra, Isaac's
widow, was entitled to continue to receive those annuity payments until her
death. 116 The payments were her retirement security and'Isaac's son had
no claim to those amounts. 117

The question of whether children are entitled to inherit a lump sum
payment under the plan is a more complex issue. Dorothy Boggs was in
an unfortunate situation. She died before ERISA was amended to protect
ex-spouses through a qualified domestic relations order .118 Dorothy could
not receive any amount from Isaac's pension plan without violating the anti
alienation rule. 119 What she could not receive during her life, she
certainly could not pass on to her sons through inheritance.

When Isaac remarried, his second wife, Sandra, became his beneficiary
under the plan. 120 Isaac retired after REA was enacted and so Sandra was
protected by REA's survivor annuity rules. ERISA section 205(b)(1)(C)
provides that an individual account plan must either provide for a QJSA or
it must provide that upon the participant's death, the entire account balance
is paid to the surviving spouse. 121

The analysis should not change simply because Isaac rolled this amount
over into an IRA. I22 Certainly, Congress did not envision that partici
pants would be able to avoid responsibilities to surviving spouses simply by
transferring the funds into a non-ERISA qualified plan. Sandra was entitled
to that retirement distribution as Isaac's surviving spouse. l23

If Dorothy had lived past the enactment of REA, she could have
received a portion of Isaac's retirement benefits through a QDRO. 124

113. See 29 U.S.C. § 1055(c)(1)(A)(i) (1994).
114. See id. § 1055(a)(2).
115. See id. § 1055(d)(1).
116. See Boggs, 89 F.3d at 1180 (Wiener, 1., dissenting).
117. See id. (Wiener, J., dissenting).
118. Dorothy Boggs died in approximately 1979, "some six years prior to [Isaac's] retirement

in 1985." Boggs, 89 F.3d at 1172 (Wiener, J., dissenting). The REA was enacted in 1984. Pub. L.
No. 98-397, 98 Stat. 1426 (1984).

119. See 29· U.S.C. § 1056(d)(1) (1994).
120. See Boggs, 89 F.3d at 1172 (Wiener, J., dissenting).
121. See 29 U.S.C. § 1055(b)(1)(c) (1994). It is not absolutely clear that this section applies

but it seems likely that Isaac was a participant in an individual account plan. If not, the result is the
same under the other subdivisions of § 205(b).

122. See Boggs, 89 F.3d at 1173 n.ll (Wiener, J., dissenting).
123. See 29 U.S.C. § 1055(a) (1994).
124. See 29 U.S.C. § 1056(d)(3)(B)(ii)(I) (1994).
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This would have had the effect of reducing Isaac and Sandra's retirement
benefits under the plan, but would have protected both wives. l2S . Dorothy
could have spent the money as she wished or she could have saved the
amounts received from the QDRO, and have bequeathed this amount to her
sons. However, she could not use Isaac's retirement plan as an account to
accumulate savings to pass on to her sons.

In essence, ERISA's QJSA and QDRO rules operate as sort of a
"Retirement Roulette": the last person to die gets to choose the beneficiary.
Assume that Dorothy lived long enough to divorce Isaac and was protected
by REA. As part of her divorce, for example, Dorothy could have
received a QDRO giving her $50,000 of Isaac's accrued benefit. l26 This
would have provided retirement security for Dorothy. If she died before
spending the $50,000, she could have passed the remainder on to her sons.
When Isaac retired he would get the monthly annuity of $1777 plus the
balance of his accrued benefit. 127 For convenience assume the balance to
be $100,000. When Isaac died, Sandra would continue to receive the
monthly annuity and would receive the balance of Isaac's accrued bene
fit. l28 When Sandra dies, the monthly annuity would cease and, as the
last survivor, Sandra would get to choose who gets the account balance.
The last spouse to die gets to spend the balance or pass it on to his or her
heirs. Isaac's children might believe this is unfair, but it is the only way
to make sure that each spouse (and ex-spouse) receives retirement income.
Dorothy is protected by the QDRO. Isaac and Sandra are protected by the
QJSA. It is only when all three have died that the money left over can be
distributed to heirs.

The court's decision in Boggs undermines the purpose of ERISA-to
assure that participants and their beneficiaries receive the retirement income
that they have anticipated. 129 Apparently, the United States Supreme
Court recognized the destructive nature of this decision. It chose to issue
certiorari in November of 1996. 130

125. See Boggs, 89 F.3d at 1172 (Wiener, J., dissenting) (explaining that Dorothy Boggs might
have been entitled to $21,194.29 of the retirement money and Isaac and Sandra would have been entitled
to the rest).

126. See 29 U.S.C. § 1056(d)(3)(B).
127. The lump sum ofIsaac's retirement would be payable upon his retirement and could then

be "rolled over" into an IRA, which would pay the monthly annuity.
128. See 29 U.S.C. § 1055(a).
129. See 29 U.S.C. § l00l(b) (1994).
130. See Boggs v. Boggs, 117 S. Ct. 379 (1996).
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II. A TANGLED WEB OF LIES AND DECEIT

[Vol. 28:493

Prov-i-dent adj. 1. Showing prudent forethought.
2. Economical: thrifty. 131

In McDonald v. Provident Indemnity Life Insurance Co., the Fifth
Circuit held that although a participant successfully proved breach of
fiduciary duty, the participant could not recover because he did not prove
a loss to the plan. 132 This case preceded the United States Supreme
Court's decision in Varity Corp. v. Howe. 133 As will be discussed later,
the Fifth Circuit could rule differently next time it is faced with a failure-to
disclose case, as the Supreme Court held in Varity that participants may
recover individually to receive equitable relief for breach of fiduciary duty
under section 502(a)(3), where no relief is provided for under the other
subsections of 502(a).I34

Nathan and Sheryl McDonald sued their medical insurer, Provident
Indemnity Life Insurance Company, for failing to disclose an increase in
insurance premiums. 13S Nathan received coverage through his employer,
McDonald Equipment. 136 In September 1989, Nathan's son was rendered
a quadriplegic in a tragic swimming accident. 137 Provident paid $360,000
in medical claims filed on Nathan's behalf. 138 Seven months after the
accident, Provident raised McDonald Equipment's insurance premiums by
50% and raised the deductible from $100 to $500. 139 After another seven
months, Provident raised premiums by 100% and five months later raised
premiums by another 100%.140 To illustrate the economic impact of these
premium increases, consider that 'in 1989 McDonald Equipment paid
monthly premiums of $2,000 on behalf of its employees. 141 By 1991, the
company was paying over $15,000 per month. 142 The policy was no
longer affordable and the company allowed the policy to lapse. 143

131. WEBsrER'S II, NEW RIVERSIDE DICTIONARY 564 (1984).
132. 60 F.3d 234, 237 (5th Cir. Aug. 1995), cerr. denied, 116 S. Ct. 1267 (1996).
133. 116 S. Ct. 1065 (1996).
134. See id. at 1079 (stating that "granting a remedy [of individual equitable relief) is consistent

with the literal language of the statute, the Act's purposes, and pre-existing trust law."); 29 U.S.C. §
1132(a) (1994).

135. See McDonald, 60 F.3d. at 235.
136. See id.
137. See id.
138. See id.
139. See id.
140. See id.
141. See id.
142. See id.
143. See id.
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The Fifth Circuit held that the third party administrator who selected
Provident as a replacement insurer in 1989 breached his fiduciary duty
under ERISA by failing to disclose Provident's schedule for re-rating
premiums, by selecting Provident as the insurer, and by personally
benefitting from the increase in premiums. 144 After the Provident medical
plan became effective, Provident informed the third party administrator,
French, of a new rate schedule. 145 French realized that this schedule
"would have resulted in prohibitive premiums for any small employer
experiencing a single catastrophic claim. "146 Although French understood
the potential effect of this provision, he did not advise McDonald Equip
ment or its employees of this schedule. 147 French, who was motivated,
in part, by self interest, wanted the company to continue the medical
coverage, as he received a portion of the premiums as a commission. 148

The court held that ERISA's fiduciary duties include the "duty to disclose
material information." 149

Although the court held that French breached his fiduciary duty by
failing to disclose the re-rating schedule, the court held that the McDonalds
could not recover because they had not proven a loss to the plan, as
required under ERISA section 409. 150 The McDonalds had sued for the
unpaid medical expenses incurred by Nathan after the policy lapsed. 151

The court relied on Massachusetts Mutual Life Insurance Co. v. Russell l52

and held that "[t]his relief, unfortunately ... inures to the benefit of the
McDonalds, not the plan, and has no impact on plan assets. "153 The
court concluded that these "prohibitive" premiums "actually made the plan
itself healthier and more likely to survive the catastrophic claims of other
beneficiaries . . . ." 154 Because the premiums benefitted the plan, there
was no loss. 155

A strange result, it seems, considering that the employer could no
longer afford the premiums and had to discontinue the plan. Perhaps the
McDonalds would have fared better if their case was heard after the United

144. See id. at 237.
145. See id.
146. [d.
147. See id.
148. See id.
149. [d.
ISO. See id. at 237 (citing 29 U.S.C. § 1109 (1994». Section 1109 states in relevant part: Any

person who is a fiduciary with respect to a plan who breaches any of the responsibilities, obligations,
or duties imposed upon fiduciaries by this subchapter shall br. personally liable to make good to such
plan any losses to the plan resulting from such breach .... 29 U.S.C. § 1109 (1994) (emphasis added).

lSI. See McDonald, 60 F.3d at 237.
152. 473 U.S. 134 (1985).
153. McDonald, 60 F.3d at 237.
154. [d.
ISS. See id. at 238.
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States Supreme Court issued its opinion in Varity Corp. v. Howe. 156 At
least under Varity, the McDonalds might be able to recover for an
individual loss.

Ver-i-ty (ver-i-te) n 1. The quality or state of being real or true. 2. A
statement or principle regarded as established and permanent truth. /57

Although Varity was not a Fifth Circuit case, it is essential to discuss
because it will undoubtedly affect future cases decided in the Fifth Circuit.

Varity Corporation, the parent corporation of Massey-Ferguson, Inc.,
manufacturers of combines and other farm equipment, experienced financial
difficulties during the recession of the 1980s.158 In May 1986, as part of
a restructuring, Varity transferred part ofMassey-Ferguson's manufacturing
operations to a new entity, Massey Combines Corporation (MCC). 159 At
incorporation, MCC's liabilities exceeded its assets by more than $46
million. l60 At best, the restructuring was a last-ditch effort to save Varity
from bankruptcy. At worst, it was a ploy to sink most ofVarity's liabilities
and unprofitable divisions into a corporation that was not expected to last
long. 161

When the restructuring occurred, Massey-Ferguson employees and
retirees were transferred to MCC. 162 Retirees were transferred without
notice. 163 In an effort to encourage employees to transfer to MCC,
corporate officials told employees that the company would continue to
provide the same benefit programs but "[e]mployment conditions in the
future [would] depend on [Massey-Ferguson's] ability to make [MCC] a
success and if changes [were] considered necessary or appropriate, they
[would] be made. "164

The benefit plan provided that benefits would continue after retire
ment. l6S The plan also reserved the plan administrator's right [i.e., the
Company] to terminate, suspend, withdraw, amend or modify the plan in
whole or in part with respect to any class or classes of covered individuals
at any time. 166

156. 116 s. Ct. 1065 (1996).
157. WEBSfER'S II, supra note 131, at 763.
158. See Varity Corp., 116 S. Ct. at 1068.
159. See Howe v. Varity Corp., 36 F.3d 746, 748 (8th Cir. 1994), affd, 116 S. Ct. 1065

(1996).
160. See id.
161. See id. at 755.
162. See id. at 749.
163. See id.
164. Varity Corp., 116 S. Ct. at 1072.
165. See Howe, 36 F.3d at 749.
166. See id. at 751.
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Two years later, MCC went into receivership, terminated all employ
ees, and discontinued its welfare benefit program. 167 The plaintiffs,
former employees and retirees, sued Varity Corporation. l68 The district
court for the Southern District of Iowa granted a preliminary injunction
against Varity. 169 The Eighth Circuit affirmed and remanded the case for
the district court to consider five theories proposed by the plaintiffs: (1)
breach of contract; (2) promissory estoppel; (3) interference with protected
benefits; (4) breach of fiduciary duty; and (5) fraudulent misrepresenta
tion. 170 A jury awarded the plaintiffs almost $46 million, of which $36
million was punitive damages. 171

The district court struck the punitive damages and set aside the jury
award with respect to severance pay. 172 The court dismissed the breach
of contract claim brought by the retirees for lifetime medical benefits. 173

The court found that the retirees' claim for fraud was preempted by
ERISAY4 However, the court held that the retirees were entitled to
lifetime benefits based on three possible theories: (1) breach of fiduciary
duty; (2) a section 510 violation; and (3) promissory estoppel. 175

The Eighth Circuit affirmed with some modifications. 176 The court
held that a section 502(a)(I) claim was not possible, but plaintiffs could
recover under section 404(a)(l) and section 502(a)(3) for a breach of
fiduciary duty.l77 The court held that Varity had breached its fiduciary
duties to the participants by misleading them. 178 The court spoke in strong
language: "Varity's purpose in forming the new concern was to put its bad
eggs into one basket, so to speak. "179 Varity misrepresented the financial
status of the new corporation to employees: "They told the employees,
among other things, that the newcompany had a bright future, and that the
'financial restructuring [that] created Massey Combines Corporation ... will
provide the funds necessary to ensure its future viability.' "180 In fact,
"[a]ll of MCC's officers ... agreed that MCC's chances of survival were
not good" from the onset.l81 One corporate executive "bragged that he

i 67. See id. at 750.
168. See id.
169. See id.
170. See id. at 751.
171. See id.
172. See id.
173. Seeid.
174. See id.
175. See id.
176. See id. at 757.
177. See id. at755.
178. See id. at 753.
179. [d. at 748.
180. [d. at 749.
181. [d. at 750.
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had 'unloaded his losers all in one wagon.' "182 Once the employees were
transferred to MCC, Varity began to develop" 'creative and innovative
ways' to reduce employee benefits. "183 When the company terminated
medical benefits, the chief executive officer expressed delight because he
was "out from under all those obligations. "184 The Eighth Circuit quoted
the district court with approval:

[This] was nothing more than a brilliant manipulative effort- to sever
retiree welfare obligations which had become a burdensome load on a
financially strapped company. [It] was a sucker punch on loyal employ
ees who had given a lifetime of service to a company. ISS

In a surprising decision, the Supreme Court held that a plaintiff can
recover individually to receive equitable relief for breach of fiduciary duty
under section 502(a)(3) where no relief is provided under any other
subsections of 502(a).186 The Court held that sections 502(a)(3) and (a)(5)
are "catchall" provisions that provide '"appropriate equitable relief for
'any' statutory violation ... [and] act as a safety net, offering appropriate
equitable relief for injuries caused by violations that section 502 does not
elsewhere adequately remedy." 187

The Court held that Varity had breached its fiduciary duty under
ERISA:

To participate knowingly and significantly in deceiving a plan's beneficia
ries in order to save the employer money at the beneficiaries' expense,
is not to act "solely in the interest of the participants and beneficiaries."
As other courts have held, "[l]ying is inconsistent with the duty of
loyalty owed by all fiduciaries and codified in Section 404(a)(l) of
ERISA. "188

The Court left open "the question of whether ERISA fiduciaries have any
fiduciary duty to disclose truthful information on their own initiative, or in
response to employee inquiries. "189 This decision paves the way for
participants such as McDonald to recover individually for misrepresentation
and failure to disclose.

182. [d.
183. [d. at 749.
184. [d. at 750.
185. [d. at 755.
186. See Varity Corp. v. Howe, 116 S. Ct. 1065, 1079 (1996); 29 U.S.C. § 1132(a) (1994).
187. Varity Corp., 116 S. Ct. at 1078.
188. [d. at 1074 (quoting Peoria Union Stock Yards Co. v. Penn Mut. Life Ins. Co., 698 F.2d

320, 326 (7th Cir. 1983».
189. [d.
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A. Self-Dealing and Excessive Compensation

511

INSURANCE AGENT:. My dear sir, that is a fine house-pray let me
insure it.
HOUSE OWNER: With pleasure. Please make the annual premium so
low that by the time when, according to the tables of your actuary, it will
probably be destroyed by fire I will have paid you considerably less than
the face of the policy.
INSURANCE AGENT: 0 dear, no-we could not afford that. We must
fix the premium so that you will have paid more.
• • •
HOUSE OWNER: The case stands this way: you expect to take more
money from your clients than you pay to them, do you not?
INSURANCE AGENT: Certainly; if we did not- l90

The last (and longest) breach of fiduciary duty case decided this term
was Reich v. Lancaster. 191 The case involved breaches by Lancaster and
JOL consultants to the Plumbers & Pipefitters Local 454 Health and
Welfare Fund (the Fund).I92 The Fund hired Lancaster to procure
individual whole life insurance policies with $10,000 death benefits for each
member of Local 454 under age 71. 193 Lancaster convinced the Fund "to
prepay three years of premiums in order to qualify for a discount on second
and third year premiums. "194 Over a two year period, the Fund paid
nearly one million dollars toward these insurance policies, of which
$550,000 was a commission payable to Lancaster and JOL. I9S Lancaster
did not disclose this commission to the Trustees. l96

The Secretary of Labor brought a civil enforcement action alleging that
the Fund trustees breached their fiduciary duty by paying an excessive
amount for the insurance policies and that Lancaster, JOL, and others
received excessive compensation in violation of ERISA's prohibited
transaction rules. 197

The district court held that Lancaster and JOL breached their fiduciary
duties under ERISA by encouraging the Fund to invest in the overpriced
policies and by receiving excessive commissions in connection with the
transaction. 198 The court ordered Lancaster and JOL to pay the Fund
over $1.4 million and permanently enjoined Lancaster and others from

190. AMBROSE BIERCE, l){E DEVIL'S DIcnONARY 126-27 (1978).
191. 55 F;3d 1034 (5th Cir. June 1995).
192. See id. at 1040.
193. See id.
194. [d.
195. See id.
196. See id.
197. See id. at 1041.
198. See id.
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serving as fiduciaries or service providers to any ERISA plan. l99 Lancas
ter and JDL appealed. 200

The Fifth Circuit first addressed the appropriate standard of review. 201

Factual findings should be reviewed for "clear error.,,202 The court stated
that" '[a] finding is clearly erroneous when although there is evidence to
support it, the reviewing court on the entire evidence is left with a definite
and firm conviction that a mistake has been committed.' "203 In contrast,
legal conclusions are reviewed de novo. 204

The court rejected Lancaster's argument that he was "merely a
consultant and salesman, and that a professional [did not] become a
fiduciary merely by giving professional advice and seeking reliance on that
advice."205 The court acknowledged that "[s]imply urging the purchase
of its products does not make an insurance company an ERISA fiduciary
with respect to those products."206 Lancaster, however, did not "simply
urge" the Trustees to purchase insurance; the Fifth Circuit held that
"Lancaster usurped the Trustees' independent discretion and effectively
exercised authority and control" over the plan assets, and by this action,
became a fiduciary with respect to the plan.2J)7

Lancaster manipulated the Trustees, causing them to spend almost one
million dollars for insurance premiums at a time when the plan had assets
of $750,000.208 Of the one million dollars in premiums, Lancaster
received over $550,000 for commissions.209 In order to accomplish this
feat, "Lancaster presented misleading information to Trustees who were
unsophisticated in insurance, were dependent upon Lancaster's special
expertise, and uncritically accepted his recommendations.' '210

The district court described Lancaster's manipulation with strong
language: "[T]he Fund purchased the ... insurance based upon Lancas
ter's misleading and confusing advice, and ... Lancaster acted with the
intent to make as much money for himself as possible."211 By exercising

199. See id. at 1042.
200. See id. at 1043.
201. See id.
202. See id. at 1044.
203. Id. at 1045 (quoting Cupit v. McClanahan Contractors, 1 F.3d 346, 348 (5th Cir. 1993».
204. See id.
205. Id. at 1046.
206. Id. at 1048 (quoting American Fed'n of Unions, Local 102 Health & Welfare Fund v.

Equitable Life Assurance Soc'y, 841 F.2d 658, 664 (5th Cir. 1988».
207. Id.
208. See id.
209. See id.
210. Id.
211. Id. at 1053 (citing Reich v. Lancaster, 843 F. Supp. 194,199 (N.D. Tex. 1993), affd, 55

F.3d 1034 (5th Cir. June 1995».
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effective control over plan assets through manipulation of unsophisticated
trustees, Lancaster "stepped into the role of ERISA fiduciary. "212

The court turned to the question of whether Lancaster's compensation
was reasonable. 213 ERISA section 408(b)(2) exempts from the prohibited
transaction rules the making of a contract between a plan and service
provider ' "if no more than reasonable compensation is paid therefor.'
, '214

At trial, testimony had been presented that the Fund's previous
consultant did not receive commissions on the purchase of life insurance,
"nor did it pocket premium differentials. "215 Given that over fifty
percent of the premiums paid were forwarded to Lancaster as a commis
sion, it is not surprising that the Fifth Circuit affirmed the lower court's
ruling that Lancaster's compensation was unreasonable. 216

The Fifth Circuit also affirmed the district court's finding that
Lancaster violated ERISA's fiduciary duties by inducing the trustees to
purchase the insurance. 217 The court agreed with the lower court that
Lancaster did not even consider the availability of more appropriate
insurance policies at a lower cost. 218 Instead, Lancaster acted out of self
interest. 219 He rejected the purchase of insurance policies from other
insurers because they did not pay enough in commissions.220

The court also affirmed the permanent injunction imposed on Lancas
ter. 221 The court reasoned that " 'ERISA imposes a high standard on
fiduciaries, and serious misconduct that violates statutory obligations is
sufficient grounds for a permanent injunction.' "222

B. Searching for the Outer Limits of Preemption

1. The Continuing Attempt to Distinguish Cefalu

In Smith v. Texas Children's Hospital, the Fifth Circuit held that
ERISA does not preempt a claim of fraudulent inducement. 223 Jackie
Smith, an employee of St. Luke's Hospital, enrolled in the hospital's

212. [d. at 1050.
213. See id. at lOS!.
214. [d. (quoting 29 U.S.C. § 1108(b)(2) (1994».
215. [d. at 1052.
216. See id. at lOS!.
217. See id. at 1053.
218. See id.
219. See id.
220. See id.
22!. See id. at 1054.
222. [d. (quoting Beck v. Levering, 947 F.2d 639, 641 (2d Cir. 1991) (per curiam».
223. 84 F.3d 152. 155 (5th Cir. May 1996).
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medical plan.224 A few months later, Smith was induced to transfer to
Texas Children's Hospital, a sister corporation, by promises of increased
pay, "a supervisory position, and transfer of all of her employment
benefits, including long-term disability benefits.,,225 Based on oral and
written representations made by Texas Children's Hospital, Smith
transferred on October 1, 1991.226

Within a month, Smith was diagnosed with multiple sclerosis, and
within a year she was completely disabled. 227 In August or September of
1992, Smith's supervisor suggested that she apply for long-term disability
benefits. 228 Smith took this advice and was placed on long-term disability
in September. 229

The insurer, UNUM Life Insurance Company, sent Smith her first
disability payment, but later called Smith and told her not to cash the
check.230 UNUM had concluded that Smith's multiple sclerosis continued
to be a preexisting condition under the Children's Hospital medical plan
until December 31.231 UNUM denied Smith's disability claim based on
this preexisting condition.232 In April of 1993, Smith was terminated by
Texas Children's Hospital. 233

Smith sued Children's Hospital for fraudulent inducement.234 A
federal district court remanded Smith's claim to state court. 23S Children's
Hospital filed a motion for reconsideration of the order to remand, which
the court denied. 236 Children's Hospital appealed the remand order to the
Fifth· Circuit.237

The Fifth Circuit first considered whether ERISA preempted Smith's
fraudulent inducement claim.238 The court stated that "if Smith's fraudu
lent inducement claim [was] based upon a state law that 'has a connection
with or reference to' her ERISA plan with Texas Children's, ERISA
preempt[ed] it. "239 If, however, the claim was "too remote" to her
ERISA claim, it was not preempted.240

224. See id. at 153.
225. Id.
226. See id.
227. See id.
228. See id.
229. See id.
230. See id. at 154.
231. See id.
232. See id.
233. See id.
234. See id.
235. See id.
236. See id.
237. See id.
238. See id. at 154-55.
239. Id. at 155 (quoting Shaw v. Delta Air Lines. 463 U.S. 85. 97 (1983».
240. See id.
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Although the line between preemption and non-preemption is
sometimes blurred, the court attempted to make a distinction: Smith could
either claim that her benefits were denied (which would be preempt~d) or
claim that she relinquished her benefits based on a fraudulent statement (no
preemption).241 The court acknowledged the dilemma and determined that
either way, Smith's injury would be measured by the amount of lost
benefits. 242 .

Because Smith claimed that "she gave up her accrued benefit at St.
Luke's in reliance upon Texas Children's alleged misrepresentation," the
court ruled that her claim was not preempted. 243 Although Smith "lost
a quantifiable stream of income that she would now be receiving had she
never left St. Luke's," this claim "does not necessarily depend upon the
scope of Smith's rights under ... [an] ERISA plan."244 For example,
if Smith was not entitled to any benefits under an ERISA plan, ERISA
would not preempt her claim.245 In effect, the court said that it was
irrelevant that Smith was complaining that she lost her benefits under an
ERISA plan. Instead, the court believed the inquiry should focus on
whether "Texas Children's misled Smith when it told her that she would
keep what she had."246

The court tried to square this ruling with its previous confusing cases
involving preemption of claims where damages were measured by benefits
lost under an ERISA plan.247 In Cefalu v. B.F. Goodrich Co., the court
preempted a similar claim, stating:

Plaintiff [appellant] concedes that if he is successful in this suit his
damages would consist of the pension benefits he would have received
had he been employed by [the successor corporation]. To compute these
damages, the court must refer to the pension plan under which appellant
was covered when he worked for Goodrich. Thus, the precise damages
and benefits which ... [he] seeks are created by the Goodrich employee
benefit plan. To use any other source as a measure of damages would
force the Court to speculate on the amount of damages. 248

241. See id.
242. See id.
243. [d.
244. [d.
245. See id.
246. [d. at 155-56.
247. See Perdue v. Burger King Corp., 7 F.3d 1251, 1255-56 (5th Cir. 1993); Christopher v.

Mobil Oil Corp., 950 F.2d 1209, 1217-20 (5th Cir. 1992); Cefalu v. B.F. Goodrich Co., 871 F.2d
1290, 1292-97 (5th Cir. 1989).

248. Cefalu, 871 F.2d at 1294.
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Smith's situation, at first blush, seems very similar to Cefalu's case.
Smith claims that she should be entitled to the same benefits as she had
under the St. Luke's plan.249 But the court finds a subtle distinction
between Smith and Cefalu.15O Smith relinquished benefits based on
Children's Hospital's misrepresentation that she would receive the same
benefits if she transferred to Children's Hospital. 25 1 Celafu relied on
Goodrich's misrepresentation that if he started his own franchise he would
receive the same benefits as if he became a new employee of Tire Center,
Inc., the successor to Goodrich.252 Based on this misrepresentation,
Cefalu left Goodrich and became a franchisee. 253 The result of his
termination was that he lost the benefits he had enjoyed under the Goodrich
plan.2S4 Cefalu sued Goodrich and the Fifth Circuit held that his claim was
preempted because it "related to" the Goodrich plan.2S5

In contrast, Smith sued her second employer, Children's Hospital,
alleging that she relinquished benefits she would have received if she had
remained at St. Luke's.256 She sought neither payment for disability
benefits from Children's Hospital nor payment for disability benefits from
St. Luke's. Instead, Smith sued to obtain benefits she gave up in reliance
on Children's Hospital's misrepresentation.257

The distinction between Smith and Cefalu is not as obvious as the court
implies it to be. It appears that the attorneys for Cefalu and Smith could
have framed their arguments in the same way. The court hinges its finding
of no preemption on a very subtle interpretation that most attorneys,
especially non-ERISA attorneys, are unable to fathom. The ruling
continues to spread confusion in an area of expanding confusion. As Judge
King commented this term in Boggs, "[T]he preemption issue is conceptual
ly as difficult as the bottom line is easy. "258 In Smith, the bottom line of
no preemption was clear; it was the road travelled to reach that conclusion
that remains murky.

249. See Smith, 84 F.3d at 155.
250. See id. at 156.
25L See id. at 155.
252. See Cefalu, 871 F.2d at 1292.
253. See id.
254. See id.
255. See id.
256. See Smith, 84 F.3d at 155.
257. See id.
258. Boggs v. Boggs, 82 F.3d 90,98 (5th Cir. Apr. 1996) (King, J., dissenting), cerr. granted,

117 S. Ct. 379 (1996).
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2. Preemption and More Preemption: The Complete Preemption
Doctrine

The Fifth Circuit considered a case of first impression in Kramer v.
Smith Barney.259 It addressed the issue of whether ERISA displaces state
law claims under the doctrine of complete preemption.260

Dr. Quentin Kramer sued Smith Barney, Inc., in state court for fraud,
negligence, breach of contract, and violation of Texas Securities Law.261
Smith Barney removed the case to the federal court. 262 The district court
dismissed the case as untimely and Dr. Kramer appealed. 263

Dr. Kramer had established an IRA, a defined benefit plan, and a
money purchase plan through Smith Barney.264 He was a beneficiary of
all three plans, and a trustee of the defined benefit and money purchase
plan.us Larry Robb, a financial consultant for Smith Barney, advised Dr.
Kramer as to plan investments.266 The plans lost one million dollars on
the investments and Kramer sued Smith Barney and Robb for misrepresen
tation and failure to disclose the risks of the investments.267

The customer agreement signed by Kramer contained an arbitration
clause that required the parties to arbitrate under the rules of the National
Association of Securities Dealers (NASD), the New York Stock Exchange
(NYSE), or the American Stock Exchange (AMEX).268 AMEX Rule 605
contains a limitation of six years "from the occurrence or event giving rise
to the act or the dispute, claim or controversy.' '269 .

Kramer had filed suit two years after he discovered the loss but more
than six years after he purchased the investments.27o Smith Barney filed
a motion to stay arbitration, alleging that the limitation period had
expired. 271 The state court granted the stay and the appellate court
affirmed. 272 Kramer then filed his action for misrepresentation in state
court. 273

259. 80 F.3d 1080 (5th Cir. Apr. 1996).
260. See id. at 1083.
261. See id. at 1081-82.
262. See id. at 1082.
263. See id.
264. See id.
265. See id.
266. See id.
267. See id.
268. See id.
269. AMERICAN STocK EXCH., CONSITnmON AND RULES' 9544 (1986).
270. See Kramer, 80 F.3d at 1082.
271. See id.
272. See id.
273. See id.
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The Fifth Circuit first examined whether the federal district court had
subject matter jurisdiction.274 The court stated that "[u]nder the well
pleaded complaint rule, a case does not 'arise under' federal law and is not
removable if the complaint asserts only state law causes of action.' '275

The court also noted that an "anticipated federal defense" such as
preemption, will not support removal. 276

The complete preemption doctrine provides that " 'Congress may so
completely pre-empt a particular area that any civil complaint raising this
select group of claims is necessarily federal in character.' ,,277 Where an
area of law is completely preempted, "an ordinary state cornmon law
complaint [may be converted] into one stating a federal claim for purposes
of the well-pleaded complaint rule.' '278

The Fifth Circuit summarily held that Dr. Kramer's state law claims
of misrepresentation were preempted by ERISA.279 The court then
proceeded to the more difficult question: "whether ERISA displaces those
claims under the complete preemption doctrine.' '280 This was a question
of first impression for the Fifth Circuit.281

The court concluded that Kramer's claims, which essentially would
have alleged a breach of fiduciary duty under ERISA section 409(a), were
enforceable under ERISA and were completely preempted. 282 The case,
therefore, was properly removed to the federal district court. 283

Next, the court addressed whether ERISA preempted the Federal
Arbitration Act. 284 Again, this was· a case of first impression.285 The
Third, Second, and Eighth Circuits have held that ERISA does not preempt
arbitration of ERISA claims.286

The Fifth Circuit, without discussion, held that "Congress did not
intend to exempt statutory ERISA claims from the dictates of the Arbitra
tion Act. "287 The court held that Dr. Kramer was bound to arbitrate his

274. See id.
275. [d. (citing Franchise Tax Bd. v. Construction Laborers Vacation Trust, 463 U.S. I, 10

(1983».
276. See id.
277. [d. (quoting Metropolitan Life Ins. Co. v. Taylor, 481 U.S. 58, 63-64 (1987».
278. Metropolitan Life, 481 U.S. at 65.
279. See Kramer, 80 F.3d at 1083.
280. [d.
281. See id.
282. See Kramer, 80 F.3d at 1084; 29 U.S.C. § 1109(a) (1994).
283. See id.
284. See id. Federal Arbitration Act, 9 U.S.C. § 2 (1994).
285. See id.
286. See Pritzker v. Merrill Lynch, Pierce, Fenner & Smith, 7 F.3d 1110, 1119 (3d Cir. 1993);

Bird v. Shearson Lehman/American Express, Inc., 926 F.2d 116,122 (2d Cir. 1991); Amulfo P. Sulit,
Inc. v. Dean Witter Reynolds, Inc., 847 F.2d 475,479 (8th Cir. 1988).

287. Kramer, 80 F.3d at 1084.
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ERISA claims under the terms of his agreement with Smith Barney.288
A third question of first impression was also quickly addressed by the

Fifth Circuit. The court rejected Dr. Kramer's contention that he could
litigate claims that were not arbitrable. 289 The court noted that "[i]t
would be bizarre to interpret the agreement to exempt stale claims from
arbitration. "290

3. Of Swords and Shields and Preferred Providers

Two other preemption cases merit discussion: Rokohl v. Texaco,
Inc.,291 and CIGNA Health Plan of Louisiana, Inc. v. Louisiana ex reI.
Ieyoub. 292 Both decisions were authored by Judge Wiener, the judge who
petitioned for an en banc hearing in Boggs. 293 The other panel members
were Judge Garza and Judge Stewart.294

Rokohl was employed by Texaco as a roustabout from 1968 to
1990.295 In 1986, he had an epileptic seizure while driving a company
truck. 296 He continued to work for Texaco after the seizure even though
the company doctor restricted him from "driving, climbing or working near
open machinery.' '297 After Rokohl suffered another seizure at work, he
was told not to return to work until he had a complete medical release and
was able to perform all of his job duties. 298

In late 1989, Rokohl had surgery to treat his epilepsy. 299 The
surgery was unsuccessful and he continued to have medical problems.3°O

However, in March, 1990, his physicians advised Texaco that he could
return to work as long as he did not drive, climb, or operate dangerous
machinery.301 When Rokohl reported for duty as a roustabout, he was
sent home on sick leave. 302

Four months later, Rokohl's supervisor suggested that he apply for
long-term disability benefits. 303 Rokohl did not apply for these benefits,

288. See id.
289. See id. at 1086.
290. ld.
29L 77 F.3d 1261 (5th Cir. Mar. 1996).
292. 82 F.3d 642 (5th Cir. Apr. 1996).
293. See Rokohl, 77 F.3d at 127; ClGNA Health Plan, 82 F.3d at 644.
294. Judge Stewart joined Judge Wiener's dissent from the failure to grant an en bane hearing.

Boggs v. Boggs, 89 F.3d 1169, 1170 (5th Cir. July 1996) (Wiener, 1., dissenting).
295. See Rokohl, 77 F.3d at 127.
296. See id.
297. ld.
298. See id.
299. See id. at 128.
300. See id.
301. See id.
302. See id.
303. See id.
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presumably because once an employee was approved for these disability
benefits, he or she was terminated as an employee.304 Rokohl was
awarded disability benefits, even though he did not apply for them, and was
terminated in October of 1990.305

Rokohl filed a complaint with the Texas Commission of Human Rights
and the Equal Employment Opportunity Commission alleging discrimination
based on disability. 306 He also sued Texaco for violating the Texas
Commission on Human Rights Act (TCHRA) and ERISA.307

The suit was removed to federal court. 308 The court granted Texa
co's motion for summary judgment with respect to the TCHRA claim. 309

A trial was held on the ERISA claim. 310 Texaco won and Rokohl ap
pealed. 311

The Fifth Circuit held that ERISA did not preempt Rokohl's TCHRA
claim. 312 The court applied the standard articulated a few years ago in
Christopher v. Mobil Oil Corp. ;313 "[I]f the appellant[s'] claims were
stripped of their link to the pension plans, [would] they ... cease to
exist[?]"314 The court stated that "[t]he heart of Rokohl's claim is that
he was wrongfully discharged by Texaco on the basis of his disability. "315
The court concluded that Rokohl would have had a claim even if Texaco
did not have an ERISA plan; it was the discharge that was the basis of his
claim, not just the constructive discharge that occurred when the plan
granted Rokohl benefits under the disability plan.316 The court concluded
that the claim of discriminatory discharge was a dispute with his employer
about the "employee-employer relationship and only incidentally affects"
his status as a beneficiary under the disability plan.317 Therefore, the
claim was "too remote and tenuous to warrant preemption. ' '318

Judge Wiener observed that preemption is a shield, not a sword. 319

If Texaco could force an employee to "apply" for benefits under an ERISA
plan in order to terminate him, then Texaco would be immune from liability

304. See id.
305.. See id.
306. See id.
307. See id.
308. See id.
309. See id.
310. See id.
311. See id. at 128-29.
312. See id. at 130.
313. 950 F.2d 1209, 1220 (5th Cir. 1992).
314. Rokohl, 77 F.3d at 120.
315. [d. at 130.
316. See id.
317. [d.
318. [d.
319. See id.
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for discriminatory discharges. 320 In the words of Judge Wiener, "A
human resources director would not have to be the proverbial rocket
scientist to devise, for example, an ERISA early retirement plan that could
evade state age discrimination laws . . . . That would turn ERISA
preemption on its head . . . . "321

In CIGNA Health Plan, the Fifth Circuit held that ERISA preempts
Louisiana's Any Willing Provider statute as it applies to service providers
of ERISA plans. 322 The statute required that" '[n]o licensed provider .
. . who agrees to the terms and conditions of the preferred provider contract
shall be denied the right to become a preferred provider. ' ."323

The Louisiana Attorney General had opined that "the arbitrary
exclusion from a [preferred provider organization] of a lic~nsed physician
who is 'willing to and able to accede to the terms and conditions of the
preferred provider contract' constitutes a violation of the Act. ' '324

CIGNA rejected several doctors who applied to be members of
CIGNA's preferred provider organization (PPO) panel. 32S The rejected
doctors filed complaints with the Attorney General's office against CIGNA,
alleging violation of the Any Willing Provider Statute.326

In response, CIGNA and CGLlC brought suit for a declaratory
judgment that the Any Willing Provider Statute was preempted by
ERISA.327 The lower court held for the insurance companies and en
joined the Attorney General from enforcing the Any Willing Provider
Statute against these ERISA plans. 328

Judge Wiener's discussion of preemption is nearly identical to his
analysis in Rokohl.329 After reciting the "tenuous, remote, or peripheral"
language and the obligatory phrase "[n]evertheless, ERISA preemption is
not without limits," the court held that ERISA preempted the Any Willing
Provider Statute.330 Judge Wiener noted that "the Supreme Court has
repeatedly held that ERISA preempts 'state laws that mandate employee
benefit structures or their administration.' "331 He also considered

320. See id.
321. [d.
322. See CIGNA Health Plan of Louisiana, Inc., v. Louisiana ex rei. Ieyoub, 82 F.3d 642, 644

(5th Cir. Apr. 1996).
323. [d. (quoting LA. REv. STAT. ANN. § 4O:2202(5)(c) (West 1992».
324. [d. at 645 (quoting 92 Op. La. Att'y Gen. 824 (1993».
325. See id. at 646.
326. See id.
327. See id.
328. See id.
329. [d.
330. [d. at 647.
331. [d. (quoting New York State Conference of Blue Cross & Blue Shield Plans v. Travelers

Ins. Co., 115 S. Ct. 1671, 1678 (1995»..
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ERISA section 514(b)(2)(A), which saves state insurance regulation from
preemption.332

The Any Willing Provider Statute "relates to" ERISA plans because
it " 'mandate[s] employee benefits structures or their administration.' "333
In effect, "the statute prohibit[ed] those ERISA plans which elect[edl to use
PPOs from selecting a PPO that [did] not include any willing, licensed
provider."334 The statute, therefore, "relates to" ERISA plans. 335

The court stated that it was irrelevant that CIGNA and CGLIC were
not ERISA plans.336 The statute still mandated benefits administration by
requiring an ERISA plan that wished to offer a PPO through CIGNA or
CGLIC, to purchase a plan that complied with the Any Willing Provider
Statute. 337

The court also rejected the Attorney General's argument that Travelers
required a different conclusion. 338 In Travelers, the United States Su
preme Court held that ERISA did not preempt a New York statute that
required hospitals to collect surcharges for patients covered by commercial
insurers other than Blue Cross & Blue Shield.339 The Supreme Court
held that statutes that have "only an indirect economic effect on the relative
costs of various health insurance packages" available to ERISA plans are
not preempted by ERISA. 340

The Fifth Circuit concluded that Travelers did not govern the outcome
in CIGNA Health Plan and stated that "the Louisiana Statute does not
merely raise the cost of the implicated benefits; it delineates their very
structure. As such, the statute falls outside the purview of the limited
Travelers holding: The court there repeatedly recognized that ERISA
preempts 'state laws that mandat[e] employee benefit structure.' "341 The
Fifth Circuit concluded ERISA preempted the Any Willing Provider
Statute.342

The court then examined ERISA's saving clause.343 The insurance
saving clause states that ERISA does not supersede insurance regula-

332. See id. (citing 29 V.S.C. § 1144(b)(2)(A) (1994».
333. ld. at 648 (quoting Travelers, 115 S. Ct. at 1678).
334. ld.
335. See id.
336. See id.
337. See id.
338. See id. at 649.
339. See New York State Conference on Blue Cross & Blue Shield Plans v. Travelers Ins. Co.,

115 S. Ct. 1671, 1679 (1995).
340. ld. at 1680.
341. ClGNA Health Plan, 82 F.3d at 649 (quoting Travelers, 115 S. Ct. at 1678) (alteration

in original).
342. See id. at 650.
343. See id.; see also 29 V.S.C. § 1144(b)(2)(A) (1994).
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tion. 344 In Metropolitan Life Insurance Co. v. Massachusetts, the Su
preme Court established a three-part test to determine if a statute regulates
insurance "(1) whether the ... [statute] has the effect of spreading the
policyholder's risk; (2) whether the ... [statute] is an integral part of the
policy relationship between the insurer and the insured; and (3) whether the
practice is limited to entities within the insurance industry.' '345 An
affirmative answer to all three questions warrants the conclusion that the
statute is saved from preemption. 346

The court fast-forwarded to the third factor and held that the statute
was not" 'limited to entities within the insurance industry' " because it
applied to self-funded plans. 347 The statute, thus, failed the three-part test
and was not saved from preemption by the insurance clause. 348

III. PurrING A LIMIT ON ERISA's STATUTE OF LIMITATION

Reich v. Lancaster was the first of three cases this term in which the
Fifth Circuit analyzed ERISA's statute of limitations.349 The case in
volved breaches of fiduciary duty that occurred from 1983 to 1985.350 At
that time, ERISA contained a six year statute of limitations that was
shortened to three years from the earliest date on which the plaintiff had
actual knowledge of the breach or on which a report filed with the
Department of Labor contained disclosures that would have caused the
plaintiff to suspect a breach. 351 If fraud or concealment was involved, the
limitation period was expanded to six years after the date of discovery of
the breach. 3S2

The court rejected the defendant's argument that the limitations period
was shortened to three years because the plaintiff, the Secretary of Labor,
had obtained actual knowledge of the breach from the plan's 1983 annual
report to the Department of Labor.353 Actual knowledge was a strict

344. See 29 U.S.C. § 1144(b)(2)(A) (1994).
345. 471 U.S. 724, 742 (1985).
346. See CIGNA Health Plan, 82 F.3d at 650.
347. Id. (quoting Metropolitan Life, 471 U.S. at 742).
348. See id.
349. 55 F.3d 1034, 1034 (5th Cir. June 1995).
350. See id. at 1040-41.
351. Pub. L. No. 93-406, Title I, § 413, 88 Stat. 829, 889 (1974) (codified as amended at29

U.S.C. § 1113 (1994». The provisions that allow the limitations period to run from three years after
a report filed with the Department of Labor containing disclosure that would have alerted the plaintiff
to the breach was eliminated in 1987. See Omnibus Budget Reconciliation Act, Pub. L. No. 100-203,
Title IX, § 9342(b), 101 Stat. 1330. 1330-371 (1987). The Fifth Circuit held that the earlier version
of the statute applied. Reich, 55 F.3d at 1054 n.20.

352. See Pub. L. No. 93-406, Title I, § 413, 88 Stat. 829,889 (1974) (codified as amended at
29 U.S.C. § 1113 (1994».

353. See Reich, 55 F.3d at 1056.
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requirement that required the Secretary to have " 'specific knowledge of
the actual breach of duty upon which he sue[d].'''354 The court held that
the annual report was not sufficient to provide the Secretary with actual
knowledge of the breach.3SS

The court· further held that the annual report did not provide the
Secretary with constructive knowledge of the breach. 3s6 The appropriate
standard is " 'whether a reasonable person would have been alerted to a
probable violation by reading the report.' "3S7 Disclosure in the annual
report of the Fund's purchase of life insurance policies "would not, of
itself, have any peculiar reason to perk the antennae of a reasonable
person. "3S8

In Maher v. Strachan Shipping Co., the second ERISA statute of
limitations case, the Fifth Circuit tolled the statute of limitations on a case
involving Executive Life annuities until the participants realized (or should
have realized) that a breach had occurred.3s9 Employees brought a class
action against their employer, Strachan Shipping Company, alleging that
Strachan breached its fiduciary duty by purchasing Executive Life annuities
in 1987.360 As a result of the transaction, Strachan received a $4.5
million reversion. 361

Executive Life paid full monthly benefits due under the annuities from
1987 to 1991.362 When Executive was placed in conservatorship in 1991,
benefits were reduced by thirty percent. 363 In August 1992, Maher and
other employees filed a class action against Strachan for breach of fiduciary
duty.364

The lower court held that the class action was barred by ERISA's three
year statute of limitations. 36S The court stated that the employees had
actual knowledge of the breach in 1987, when Strachan purchased the
annuities from Executive Life.366

ERISA Section 413 provides that no action for breach of fiduciary duty
may be brought after:

354. [d. at 1057 (quoting Brock Y. NeIlis, 809 F.2d 753,755 (lIth Cir. 1987».
355. See id.
356. See id. at 1058.
357. [d. (quoting Fink Y. Nat'l Say. & Trust Co., 772 F.2d 951,956-57 (D.C. Cir. 1985».
358. [d.
359. 68 F.3d 951, 955-56 (5th Cir. Noy. 1995).
360. See id. at 953.
361. See id.
362. See id.
363. See id.
364. See id.
365. See id.
366. See id. at 953-54.
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(1) the earlier of six years after (A) the date of the last action which
constituted a part of the breach or violation, or (B) in the case of an
omission the latest date on which the fiduciary could have cured the
breach or violation, or

(2) three years after the earliest date on which the plaintiffhad actual
knowledge of the breach or violation; except that in the case of fraud or
concealment, such action may be commenced no later than six years after
the date of discovery of such breach or violation.367

The court detennined that the trigger date under the first prong of
section 413 occurred on August 6, 1987, when Strachan signed the
agreement for the purchase of the annuities. 368 The limitation period
under this prong would be August 6, 1993.

For purposes of the second prong of section 413, the court detennined
that the plaintiffs did not have actual knowledge of the breach more than
three years before the class action was filed. 369 The court repeated the
standard it adopted earlier in Reich " '[actual knowledge] requires a
showing that plaintiffs actually knew not only of the events that occurred
which constitute the breach or violation but also that those events supported
a claim for breach of fiduciary duty or violation under ERISA.' "370

Applying this standard to the plaintiffs in Strachan, the court said "it
[is] difficult to conceive how appellants' claims would be barred as a matter
of law by their knowledge of the transfer of plan assets into an annuity
contract with a company that received some unfavorable publicity."371
Although the plaintiffs had some "general concern over the stability of
Executive Life" as early as 1987, the court concluded that this was not
enough to show actual knowledge of the existence of a claim based on the
purchase of Executive Life annuities. 372 Notably, the court approved of
Brock v. Nellis, 373 an Eleventh Circuit case.374 In Nellis, the court
stated, "It is not enough that [appellants] had notice that something was
awry, [they] must have had some specific knowledge of the actual breach
of duty upon which [they] sue.,,375 The court in Maher observed that in
this case, the purchase of an annuity from Executive Life was not a
"ground for believing that something was 'awry.' "376 The court was

367. 29 U.S.C. § 1113 (1994).
368. See Maher, 68 F.3d at 954.
369. See id. at 955.
370. [d. at 954 (quoting International Union v. Murata Erie N. Am., 980 F.2d 889,900 (3d Cir.

1992».
371. [d. at 955.
372. [d.
373. 809 F.2d 753, 754 (11th Cir. 1987).
374. Maher, 68 F.3d at 955.
375. Brock, 809 F.2d at 754.
376. Maher, 68 F.3d at 956.
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"hesitant to hold that actual knowledge of a fiduciary breach or violation
may exist simply because of unfavorable publicity surrounding a company,
unless the publicity itself relates to facts rather than predictions of the
company's adverse condition.,,377

In the third case on limitations, Kramer v, Smith Barney, the court
considered whether ERISA's statute of limitations can be shortened by an
agreement to be bound by arbitration under AMEX rules. 378 AMEX Rule
605 contains a limitation period of six years "from the occurrence or event
giving rise to the act or the dispute, claim or controversy,' '379 In con
trast, ERISA provides a limitation period of the earlier of six years from
the "last action which constituted a part of the breach" or "three years
after the earliest date on which the plaintiff had actual knowledge of the
breach or violation.' '380 However, section 413 permits the tolling of the
statute of limitations in the case of fraud or concealment.381 In such
cases, an "action may be commenced not later than six years after the date
of discovery of such breach on violation. "382

Because the AMEX statute of limitations was more restrictive than
ERISA's limitation period, the court expressed concern that application of
the AMEX limitations period would relieve Smith Barney from liability in
violation of ERISA section 410. 383 Section 410 provides that any
provision that "purports to relieve a fiduciary from . . . liability . . , under
[ERISA] shall be void as against public policy.' '384 The Fifth Circuit
concluded that "[t]o the extent the AMEX rule renders ineligible for
arbitration ERISA case more than six years old which could otherwise be
enforced on proof of fraud or concealment, it 'relieve[s] a fiduciary from
. , . liability.' , '385

The court remanded the case giving discretion to the arbitrator to
decide whether ERISA section 413's limitations period bars Dr. Kramer's
claims.386

377. Id. The court also rejected the employer's argument that knowledge of the purchase of
annuities from Executive Life is enough to trigger the shorter three-year limitations period. Id.

378. 80 F.3d 1080, 1080 (5th Cir. Apr. 1996).
379. AMERICAN STOCK EXCH., CONSfITUTlON AND RULES 1 9544 (1986).
380. 29 U.S.C. § 1113 (1994).
381. See id.
382. Id.
383. See Kramer, 80 F.3d at 1085 (citing 29 U.S.C. § 1110(a) (1994».
384. 29 U.S.C. § 111O(a) (1994).
385. Kramer, 80 F.3d at 1085.
386. See id. at 1085 n.4. The court held, however, that Dr. Kramer's non-ERISA claims were

subject to AMEX Rule 605 and any claims for violations occurring more than six years before the suit
was filed were barred. See id. at 1086.
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IV.· CONVERSION OF A GOVERNMENTAL PLAN-

527

In Hightower v. Texas Hospital Ass 'n, the Fifth Circuit clarified that
a government plan may convert into a private plan governed by ERISA
once the government agency no longer establishes or maintains the
plan. 387 Anderson County established a retirement plan in 1969 for
employees of Anderson County Memorial Hospita1. 388 In 1988, the
County leased the hospital to the Memorial Hospital Foundation of
Palestine, Inc., a private entity.389 The Foundation became the employer
of the hospital employees and the Foundation aSsu~ed responsibility for the
retirement plan.390

Six weeks after the lease became effective, the Foundation terminated
the retirement plan and established a new plan.391 Upon termination of
the old plan, the Foundation captured a $750,000 reversion for its operating
account. 392 The employees brought a class action suit to recover the
$750,000 reversion, arguing that the plan was governed by ERISA. 393 If,
however, the plan was a governmental plan, it was exempt from ERISA,
and the Foundation might retain the surplus.394

The parties did not dispute that the plan was established as a govern
mental plan subject to ERISA. 395 The court concluded that "once a
governmental entity relinquishes responsibility for providing a retirement
plan to a private entity, that private entity operates or maintains the existing
pension plan, or any newly created pension plan, subject to the provisions
of ERISA. "396

The court rejected the Foundation's argument that it did not "main
tain" the plan; rather the court found it "terminated" the plan.397 The
lease required the Foundation to "assume" the plan, and the County
relinquished its duty to maintain the plan. 398 The Foundation chose to
terminate the plan it had assumed. 399 Once the Foundation assumed
control of the plan, it became subject to ERISA.400

387. 65 F.3d 443,451 (5th Cir. Sept. 1995).
388. See id. at 446.
389. See id.
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400. See id.
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In his dissent Judge Cobb focused on the disjunctive phrase "estab
lished or maintained" and stated that neither a conjunctive nor disjunctive
interpretation of the phrase comported with congressional intent.401

For example, read as a disjunctive phrase, a private employer could
take over a government plan without having to comply with ERISA.402

Likewise, a conjunctive reading would lead to the conclusion that "a
governmental entity could not take over a private pension plan and qualify
for an ERISA exemption."403 Judge Cobb would have held that the
relevant inquiry for determining the plan's status as an ERISA plan was
when the Foundation assumed responsibility for the plan under the lease,
rather than a syntactical analysis of the unclear "established or maintained"
clause.404 .

V. DENIAL OF VESTING CREDIT FOR YEARS WORKED WITH A

NON-CONTRIBUTING EMPLOYER

In Pickrom v. Belger Cartage Service, the Fifth Circuit held that
trustees of a pension plan did not abuse their discretion when they
calculated James Pickrom's years of vested credits.40S Pickrom was a
participant in the Central States pension plan.406 In order to qualify for
a twenty-year service pension, Pickrom had to have accrued twenty years
of credited service, ten years of which were spent with a contributing
employer.407 He received 7.6 years of credit for work performed at
Sullivan Transfer Company, making him eligible to receive 7.6 years of
credit for work with a non-eontributing employer.408 This totaled 15.2
years, leaving him 4.8 years shy of meeting the twenty-year require
ment.409

Belger Cartage Company, a non-contributing employer sent a check to
the Central States plan for pension contributions on behalf of Pickrom.410

The plan refused to accept the money on behalf of Pickrom because Belger
was a non-contributory employer with Local 988, Pickrom's union. 41l

401. See iii. at 451 (Cobb, J., concurring in pan, dissenting in pan).
402. See id. (Cobb, J., concurring in pan, dissenting in pan).
403. [d. (Cobb, I., concurring in pan, dissenting in pan).
404. See id. at 452 (Cobb, I., concurring in pan, dissenting in pan).
405. 57 F.3d 468, 472 (5th Cir. Iuly 1995).
406. See iii. at 470.
407. See id.
408. See id.
409. See id.
410. See id.
411. See iii.
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The plan, however, credited the money to the accounts owed by Belger on
behalf of employees at other terminals. 412

Pickrom's application for a twenty year pension was denied. 413

Pickrom appealed to the Board of Trustees who concluded that Belger was
not required to submit contributions to the plan for members of Local 988
from 1975 through 1988 and that Pickrom consequently did not have twenty
years service.414

Pickrom sued the fund, and the district court granted summary
judgment in favor of the Trustees.41S The Fifth Circuit affirmed. 416

The Fifth Circuit reviewed the district court's decision de novo
applying the abuse of discretion standard articulation under Firestone Tire
& Rubber Co. v. Bruch.417 In making this determination, the court
considered the following three factors: "(1) [W]hether the Trustees had
given the Pension Plan a uniform construction; (2) [W]hether the Trustees'
interpretation [was] consistent with a fair reading of the Pension Plan; and
(3) [W]hether different interpretations of the Pension Plan [would] result in
unanticipated costs. ,,418 First, the court held that no evidence had been
presented as to whether the plan had been uniformly construed.419 Next,
the court concluded that the Trustees' interpretation of the plan was legally
correct. 420 Because Belger Cartage was not a contributing employer, the
plan was not required to accept contributions from Belger on behalf of Pick
rom.421 The court did not consider whether a different interpretation
would result in unanticipated costs to the plan.422 The court concluded
that the Trustees had fairly interpreted the plan and that their decision to
deny Pickrom's benefit was not an abuse of discretion.423

VI. CONCLUSION

This term brought a number of unusual and important issues. The
Supreme Court's forthcoming decision in Boggs will undoubtedly affect
hundreds of thousands of retirees. More participants also will have
remedies as a result of the Supreme Court's ruling in Varity. Perhaps, in
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417. See id. at471 (citing Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101,115 (1989».
418. Id. (citing Chevron Chern. Co. v. Oil, Chern., and Atomic Workers Local Union 4-447,
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the next term, the Fifth Circuit will clear the confusion of Cefalu and its
progeny.


