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THE TEXAS PEACE BOND-CAN IT
WITHSTAND CONSTITUTIONAL ATTACK?

Robert P. Davidow*

Chapter 7 of the Texas Code of Criminal Procecedure sets forth a
procedure) whereby an individual may be arrested, brought before a
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I. TEX. CODE CRIM. PROC. ANN. art. 7.01 (1966): Shall issue warrant
Whenever a magistrate is informed upon oath that an offense is about to be commit

ted against the person or property of the informant. or of another. or that any person
has threatened to commit an offense, the magistrate shall immediately issue a warrant
for the arrest of the accused. that he may be brought before such magistrate or before
some other named in the warrant.

[d. art. 7.02: Appearance bond pending peace bond hearing
In proceedings under this Chapter. the accused shall have the right to make an

appearance bond; such bond shall be conditioned as appearance bonds in other cases,
and shall be further conditioned that the accused, pending the hearing, will not commit
such offense and that he will keep the peace toward the person threatened or about to
be injured. and toward all others, pending the hearing. Should the accused enter into
such appearance bond, such fact shall not constitute any evidence of the accusation
hrought against him at the hearing on the merits before the magistrate.

[d. art. 7.03: Accused brought before magistrate
When the accused has been brought before the magistrate, he shall hear proof as

to the accusation. and if he be satisfied that there is just reason to apprehend that the
offense was intended to be committed. or that the threat was seriously made, he shall
make an order that the accused enter into bond in such sum as he may in his discretion
require. conditioned that he will not commit such offense. and that he will keep the peace
toward the person threatened or about to be injured. and toward all others named in
the bond for any period of time, not to exceed one year from the date of the bond.

[d. art. 7.04: Form of peace bond
Such bond shall be sufficient if it be payable to the State of Texas, conditioned as

required in said order of the magistrate. be for some certain sum, and be signed by the
defendant and his surety or sureties and dated. and the provisions of Article 17.02
permitting the deposit of current United States money in lieu of sureties is applicable
to this bond. No error of form shall vitiate such bond. and no error in the proceedings
prior to the execution of the bond shall be a defense in a suit thereon.

[d. art. 7.05: Oath of surety; bond filed
The officer taking such bond shall require the sureties of the accused to make oath

as to the value of their property as pointed out with regard to bail bonds. Such officer
shall forthwith deposit such bond and oaths in the office of the clerk of the county where
such bond is taken.

[d. art. 7.06: Amount of bail
The magistrate. in fixing the amount of such bonds. shall be governed by the

pecuniary circumstances of the accused and the nature of the offense threatened or about
to be committed.

[d. art. 7.07: Surety may exonerate himself
A surety upon any such bond may. at any time before a breach thereof, exonerate

himself from the obligations of the same by delivering to any magistrate of the county
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magistrate (including a justice of the peace),2 required to post a peace
bond if the magistrate "be satisfied that there is just reason to appre
hend that the offense was intended to be committed, or that the threat
was seriously made,"3 and committed to jail for a period of one year
upon the individual's failure to post the required bond. 4 Though this

where such bond was taken, the person of the defendant; and such magistrate shall in
that case again require of the defendant bond, with other security in the same amount
as the first bond; and the same proceeding shall be had as in the first instance, but the
one year's time shall commence to run from the date of the first order.

Id. art. 7.08: Failure to give bond
If the defendant fails to give bond, he shall be committed to jail for one year from

the date of the first order requiring such bond.
Id. art. 7.09: Discharge of defendant

A defendant committed for failing to give bond shall be discharged by the officer
having him in custody, upon giving the required bond, or at the expiration of the time
for which he has been committed.

Id. art. 7.10: May discharge defendant
If the magistrate believes from the evidence that there is no good reason to appre

hend that the offense was intended or will be committed, or that no serious threat was
made by the defendant, he shall discharge the accused, and may, in his discretion, tax
the cost of the proceeding against the party making the complaint.
An informal survey of five counties, conducted mainly by phone on March 16, 1972, revealed

that the peace bond procedure is currently used frequently in Dallas and El Paso Counties, not so
frequently in Lubbock and Titus Counties, and not at all, apparently, in Harris County. Hence,
the question whether the peace bond procedure is constitutional has not been made moot through
nonuse.

Chapter 7 also includes the following sections dealing with libel:
Id. art. 7.11: Bond of person charged with libel

If any person shall make oath, and shall convince the magistrate that he has good
reason to believe that another is about to publish, sell or circulate, or is continuing to
sell, publish or circulate any libel against him, or any such publication as is made an
offense by the penal law of this State, the person accused of such intended publication
may be required to enter into bond with security not to sell, publish or circulate such
libelous publication, and the same proceedings be had as in the cases, before enumerated
in this Chapter.

Id. art. 7: 12: Destruction of libel
On conviction for making, writing, printing, publishing, selling or circulating a libel,

the court may, if it be shown that there are in the hands of the defendant or another
copies of such libel intended for publication, sale or distribution, order all such copies
to be seized and destroyed by the sheriff or other proper officer.

Article 7.11 seems to be little used, and thus is not discussed in detail in the body of the article.
Only one reported case has been found dealing with this section or its predecessor. See Landa v.
State, 45 S.W. 713 (Tex. Crim. App. 1898). (In Landa, the validity of this provison was not
discussed.) In the light of recent United States Supreme Court cases dealing with prior restraints
on freedom of expression, it is very likely that article 7.11 is unconstitutional. Cf New York Times
Co. v. United States, 403 U.S. 713 (1971); Blount v. Rizzi. 400 U.S. 410 (1971); Freedman v.
Maryland. 380 U.S. 51 (1965).

2. TEX. CODE CRIM. PROC. ANN. art. 2.09 (1966).
3. TEX. CODE CRIM. PROC. ANN. art. 7.03 (1966).
4. Although article 7.08, Texas Code of Criminal Procedure, seems to require imprisonment

for a year upon failure of the defendant to provide the required bond, the Texas Court of Criminal
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procedure is neither novel' nor unique,6 there is a serious question
whether it is consistent with either the due process clause or the equal
protection clause of the fourteenth amendment of the United States
Constitution.

Appeals has upheld an order requiring that an accused be imprisoned for one year or until he has
posted the required bond. Ex parte Johnson. 391 S.W.2d 407 (Tex. Crim. App. 1965). See also
TEX. CODE CRIM. PROC. ANN. art. 7.09 (1966). and related discussion at note I. supra.

5. Blackstone has traced the origin of the peace bond and the related behavior bond to the
system of frank pledges utilized by the Saxon King Alfred, who died in 899 A.D. 4 W. BLACKSTONE,
COMMENTARIES 249 (1966 reprint of 1st ed.). The specific statutory antecedent of the peace bond
is apparently the Statute of Edward III establishing the justice of the peace. I Edw. III, Stat. 2, c.
16 (1327). cited in Note, "Preventive Justice"-Bonds 10 Keep the Peace and For Good Behavior,
88 U. PA. L. REV. 331 (1940). In 1361, another statute of Edward III permitted justices of the
peace to "take of all them that be not of good fame ... sufficient surety and mainprise of their
good behavior towards the King and his people"; this statute is the antecedent of the so-called
"behavior bond." 34 Edw. III, c. I (1361), quoted in 14 HALSBURY'S STATUTES OF ENGLAND 709
(2d ed. 1949). For a further description of the historical antecedents of the peace and behavior
bonds, see Note, Peace and Behavior Bonds-Summary Punishment lor Uncommitted Offenses,
52 VA. L. REV. 914 (1966).

Early in the history of the United States the Congress passed the following act, in effect
assimilating state laws regarding peace and behavior bonds:

Be it enacted by the Senate and House 01 Representatives 01 the United States 01
A merica in Congress assembled. That the judges of the supreme court, and of the several
district courts of the United States, and all judges and justices of the courts of the several
states, having authority by the laws of the United States to take cognizance of offences
against the constitution and laws thereof, shall respectively have the like power and
authority to hold to security of the peace, and for good behaviour, in cases arising under
the constitution and laws of the United States, as mayor can be lawfully exercised
by any judge or justice of the peace of the respective states, in cases cognizable before
them. Act of July 16, 1798, Ch. 83, I Stat. 609.

(The substance of this provision is now found in 18 U .S.c. § 3043 (1970).)
The power of justices of the peace in Texas to require persons to post peace bonds was

conferred in 1836 while Texas was still a republic:
Sec. 4. The justices of the peace shall be conservators of the peace within their

respective counties, and shall have power to take all manner of recognizance, with or
without security for good behavior to keep the peace, or for appearance at the proper
court, to answer charges exhibited, or crimes committed in the view of such justices: and
in case any person shall refuse to enter into recognizance as aforesaid, and to find
security when required, it shall be lawful for justices of the peace to commit the person
so refusing to the county jail. there to remain until he shall comply with the order of
such justice; and all recognizance so taken, shall be certified to the proper court for the
county, at the next term thereafter: and if any person shall forfeit his recognizance, it
shall be sent and certified with the record of default or cause of forfeiture, by the justice,
to the proper court without delay.

Tex. Laws 1836, ch. __, § 4, I H. GAMMEL, LAWS OF TEXAS 1201 (1898).
A similar provision was enacted by the first legislature of the State of Texas. Tex. Laws 1846,

ch. __, § 4,2 H. GAMMEL, LAWS OF TEXAS 1606 (1898).
6. In 1966 it was reported that the following states had some form of peace bond; Alabama

Alaska, Arizona, Arkansas, California, Colorado, Connecticut. Deleware, Florida, Hawaii, Idaho,
Illinois, Iowa, Kansas, Massachusetts, Michigan, Minnesota, Mississippi, Missouri. Montana,
Nebraska. Nevada, New Hampshire. New Mexico. New York, North Carolina, North Dakota.
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EQUAL PROTECTION UNDER TATE V. SHORT

The equal protection clause of the fourteenth amendment provides
a slightly stronger basis for the contention that chapter 7 is unconstitu-

Ohio. Oklahoma, Oregon, Pennsylvania, Rhode Island, South Dakota, Tennessee, Texas, Utah,
Virginia, Washington, West Virginia, Wisconsin, and Wyoming. Note, Peace and Behavior
Bonds-Summary Punishment for Uncommitted Offenses, 52 VA. L. REV. 914, 920-21 (1966). It
was also reported in the same article that three states-Colorado, Virginia, and West Vir
ginia-had statutory behavior bond proceedings. Id. at 915.

A federal peace bond provision is found at 18 U.s.c. § 3043 (1970). See note 5 supra.
In Commonwealth v. Franklin, 172 Pa. Super. 152,92 A.2d 272 (1952), the court declared

invalid the practice of requiring a defendant to post a peace bond after acquittal; in so doing the
court said:

We are of the firm conviction that the practice is fundamentally in conflict with
any modern and enlightened view of individual civil rights; that it offends the spirit and
instinct, and the very letter of due process. 92 A.2d at 292.

Although much of the language used by the court might be equally applicable to the procedure
requiring the posting of a peace bond in the absence of criminal trial (see note 59 infra), the court
in Franklin explicitly excluded the statutory peace bond from its consideration. 92 A.2d at 274. In
the later case of Commonwealth v. Taub, 187 Pa. Super. 440, 144 A.2d 628 (1958), the court upheld
an order requiring the posting of the peace bond.

Since 1966, several pertinent events have transpired. The Hawaii Supreme Court has declared
its peace bond proceeding invalid on the ground that the procedure is, in substance, criminal, and
that, therefore, the procedure is invalid because proof beyond a reasonable doubt is not required
by statute. Santos v. Nahiwa, 487 P.2d 283 (Hawaii 1971). A federal district court has granted a
petition for a writ of habeas corpus (in a case challenging a West Virginia peace bond proceeding)
primarily because of the denial of the right to counsel. Roberts v. Janco, 335 F. Supp. 942 (N.D.
W. Va. 1971). The legislatures of at least four states-Kansas, New Mexico, New York, and
Wisconsin-have repealed their peace bond procedures. Act of March 23, 1970, ch. 129, [1970]
Laws of Kansas 550; Act of February 26, 1968, ch. 62, [1968] Laws of N.M. 317; Act of May
20. 1970, ch. 996, [1970] Laws of N. Y. 311; Act of __, 1969, ch. 255 & 55. [1969] Laws of Wis.
(West) 978. Illinois, Iowa. Nevada, Rhode Island, and Tennessee have amended their peace bond
statutes, but have retained their essential features: Act of August 24,1971, P.L. 77-1296, [1971]
Laws of III. (Smith Hurd) 2023; Act of July 27, 1967, ch. 400, §§ 229-230. [1967] Laws of Iowa
(West) 497; NEV. REV. STAT. §§ 170.040 et seq. (Supp. 1967); R.I. GEN. LAWS ANN. §§ 12-4-1,
12-4-2 (Supp. 1971); TENN. CODE ANN. § 38-306 (Supp. 1971). Montana has adopted a new code
of criminal procedure, but has retained the peace bond procedure. MONT. REV. CODES
ANN. §§ 94-50101 (1969). In 1967 South Dakota enacted a new statutory compilation, but retained
the peace bond procedure. S.D. COMPo LAWS §§ 23-12-1 (1967).

Some of these peace bond procedures differ somewhat from the Texas procedure. For exam
ple. in some states the period during which a person can be imprisoned for failure to post the
requisite bond is less than a year; in Massachusetts, for example, it is six months. MASS. GEN.
LAWS ANN. ch. 275, § 4 (1959). In other states there is provision for a hearing before a jury-for
example, Michigan and Missouri. MICH. STAT. ANN. § 28.1157 (1954); Mo. ANN.
STAT. § 542.040 (1953). Also in some states there is the right of appeal-for example, Nebraska
and Ohio. Neb. Rev. Stat. § 29-302.03 (1965); OHIO REV. CODE ANN. § 2933.06 (Page 1954). (In
Texas, review is only by way of petition for writ of habeas corpus. E.g., Ex parte Wilkinson, 102
Tex. Crim. 336, 278 S.W. 426 (1925) (dictum).) Also, in some states there is a limit to the amount
of the bond that can be required. For example, in North Dakota and Oklahoma the bond may
not exceed $1,000. N.D. CENT. CODE § 29-02-11 (1960); OKLA. STAT. ANN. tit. 22, § 45 (1969).
(By contrast, in one Texas case, the Texas Court of Criminal Appeals upheld an order requiring a
$35,000 bond. Ex parte Whatley, 136 Tex. Crim. 144,124 S.W.2d 357 (1939).)
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tional than does the due process clause because the application of the
equal protection clause is in no way dependent upo'n a finding that the
procedure involved is "criminal" as opposed to "civi1." Although the
distinction between "criminal" and "civil" is not very meaningful when
the result of the procedure in question is incarceration of an individual,7
there has been a tendency on the part of some courts to try to distinguish
between the two in the application of the due process principle-that is,
to assume that if a procedure is "civil" or "quasi-criminal," there is less
need to afford rights to an individual who is in danger of losing his
liberty.H The equal protection clause, unlike some specific provisions of

7. Thus in In re Gault. 387 U.S. I (1967). and In re Winship, 397 U.S. 358 (1970), the
Supreme Court extended certain rights to juveniles in juvenile delinquency proceedings; in so doing,
it relied on the fact of incarceration rather than on the label "civil." And even in McKeiver v.
Pennsylvania, 403 U.S. 528, 541 (1971), in which the Supreme Court refused to extend the right
to jury trial to juvenile delinquency proceedings, Mr. Justice Blackmun, who wrote the plurality
opinion, agreed that the determination of the issue did not depend upon the application of the label
"civil." Cf Goldberg v. Kelley, 397 U.S. 254 (1970).

8. For example, in State ex rei. Shockley v. Chambers, 278 S.W. 817 (Mo. App. 1926), the
court affirmed a "conviction" in a Missouri peace bond proceeding and held that the trial court
did not err in refusing to instruct the jury that it had to be satisfied that the defendant was "guilty"
beyond a reasonable doubt. In arriving at its decision the court said:

It is insisted by appellant that, in a proceeding of this character, the criminal
procedure should prevail, and hence the refusal of the court to instruct that, unless
defendant should be found guilty beyond a reasonable doubt, he should be acquitted,
was error. As far as we are advised, this question has not been passed upon by the
Supreme or Appellate Courts in this state. The rule elsewhere seems to be that such a
proceeding is not, strictly speaking, a criminal prosecution .... It is not based upon
the commission of a crime, but is a prohibitive remedy. Its purpose is to prevent crime
and not to punish for a crime committed.

278 S.W. 817.
Of course, to the extent that the court relied upon the preventive aspects of the peace bond, it seems
to have neglected the fact, as recognized by Blackstone himself, that the criminal law is very
substantially concerned with prevention of future crime. Said Blackstone:

And indeed, if we consider all human punishments in a large and extended view,
we shall find them all rather calculated to prevent future crimes, than to expiate the past:
since, as was observed in a former chapter, all punishments inflicted by temporal laws
may be classed under three heads; such as to tend to the amendment of the offender
himself, or to deprive him of any power to do future mischief, or to deter others by his
example: all of which conduced to one and the same end, of preventing future crimes,
whether that be effected by amendment, disability, or example. 4 W. BLACKSTONE,
COMMENTARIES 248-49 (1966 reprint of 1st ed.).

The same view has been more recently expressed: "A convicted murderer is imprisoned or executed
as much to prevent him, as to deter others, from committing further murders." Dershowitz, The
Law 0/ Dangerousness: Some Fictions About Prediction, 23 J. LEGAL ED. 24 (1971).

For a modern analogous use of epithetical jurisprudence, see Rose v. Haskins, 388 F.2d 91
(6th Cir. 1968), cert. denied, 392 U.S. 946 (1968), in which the court upheld a parole revocation
without a hearing on the ground that a state statute specifically provided that a parolee, as
distinguished from a probationer, was in the "custody" of the State Department of Mental Hygiene
and Correction.
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the Bill of Rights which have been "absorbed" by the due process clause
of the fourteenth amendment,9 is not, by its own terms, limited to crimi
nal cases, and so its application does not depend upon a finding that the
procedu~e is "criminal."'o Thus, one may apply the holding of the
United States Supreme Court in Tate v. Short lt to chapter 7 of the
Texas Code of Criminal Procedure without worrying about whether the
procedure under chapter 7 is regarded as civil or criminal. In Tate v.
Short, the Supreme Court invalidated, on equal protection grounds, the
Texas procedure whereby a fine imposed for traffic offenses could be
converted into a jail sentence because of the inability of the defendant
to pay the fine. 12 Similarly, in the case of imprisonment for failure to
post the required peace bond under chapter 7 of the Texas Code of
Criminal Procedure, there is imprisonment merely for failure to possess
sufficient money to procure a peace bond. Just as in Tate v. Short,
Texas has said that it is perfectly willing to let an individual go free so
long as he has sufficient money. Thus the peace bond procedure is
legally indistinguishable from the procedure fOlrnd constitutionally in
valid in Tate v. Short.

It is true, of course, that the purposes served by the procedure
involved in Tate v. Short differ in part from the purposes served by the
Texas peace bond procedure. It does not follow, however, that this
factual difference justifies a difference in the application of the cdnstitu
tional standard of equal protection. The system of fines, as illustrated·
by Tate v. Short, is designed to serve the state's interest in deterrence,

9. The fifth amendment (source of the double jeopardy limitation and the privilege against
self-incrimination) begins: "No person shall be held to answer for a capital, or otherwise infamous
crime ..." U.S. CONST. amend. V. The sixth amendment (source of the right to speedy trial,
public trial, impartial tribunal, notice of charges, confrontation of witnesses, compulsory process
for the obtaining of witnesses, and the assistance of counsel) begins: "In all criminal prosecution
..." U.S. CONST. amend. VI.

10. For example, two of the most well-known applications of the equal protection clause
involved non-criminal proceedings. See Brown v. Board of Education, 347 U.S. 483 (1954) (segre
gation in the public schools); Reynolds v. Sims, 377 U.S. 533 (1964) (apportionment of both houses
of a state legislature).

II. 401 U.S. 395 (1971).
12. [d. The Court said:

Since Texas has legislated a 'fines only' policy for traffic offenses, that statutory
ceiling cannot, consistently with the Equal Protection Clause, limit the punishment to
payment of the fine if one is able to pay it, yet convert the fine into a prison term for
an indigent defendant without the means to pay his fine. Imprisonment in such a case is
not imposed to further any penal objective of the state. It is imposed to augment the
state's revenues but obviously does not serve that purpose; the defendant can't pay
because he is indigent and his imprisonment, rather than aid collection of the revenue,
saddles the state with the cost of feeding and housing him for the period of his imprison
ment.

[d. at 399.
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possibly retribution, and possibly rehabilitation. (Of these, only retribu
tion is unrelated to the prevention of future crime.) On the other hand,
the Texas peace bond procedure is presumably based only on a concept
of deterrence-that is, crime prevention through the threat of future
monetary loss.13 Whatever the purposes are, they can be served while
an individual is at large in the community if he has sufficient money to
pay a fine or post the necessary bond.

An argument can be made that these differences in purpose support
even more strongly the proposition t.pat the Texas peace bond procedure
is violative of equal protection. This is so whether one takes the tradi
tional view of equal protection-i.e., that classifications which are not
"purely arbitrary" are consistent with equal protection 14-or whether
one takes the more recently announced view that, in situations in which
there is a threat to constitutionally protected rights, the classification
must be justified by some "compelling state interest."15 Arguably, the
Texas peace bond procedure, together with its classification, is totally
irrational and hence purely arbitrary. Its underlying premise must be
that, although incarceration is necessary to prevent the indigent from
committing crime, the affluent can be deterred through the threat of
future monetary loss. And yet, one wonders how it can reasonably be
expected that the threat of future monetary loss will be an effective

13. If Blackstone was right in suggesting that the peace and behavior bonds had their origin
in the system of frankpledges of King Alfred (see note 5 supra), the original purpose was apparently
to maintain the peace, not through the threat of future monetary loss, but rather by holding a group
of persons responsible for the acts of one of the group. Presumably the members of the group
attempted to keep the peace through the application of what we would now call peer group
pressure. Today it is doubtful that the commercial bondsman can, or is expected to, apply such
pressure.

In one sense, the use of the commercial bondsman removes even the threat of future monetary
loss, since the bondsman's fee is paid at the outset and is never refunded to the "accused."
However, since the "a.ccused" or "defendant" in a peace bond proceeding signs the bond as
principal and the bondsman signs as surety (TEX. CODE CRIM. PROC. ANN. art. 7.04 (1966», the
"accused" may, theoretically, suffer future monetary loss if the "accused" defaults and the bonds
man pays and then sues the "accused". Under normal suretyship principles the bondsman is
subrogated to the state's claim against the "accused." Cf Gummett v. Southwestern Indemnity
Co., 363 S.W.2d 379 (Tex. Civ. App.-Waco 1962, writ refd n.r.e.). Also, if the "accused"
deposits the full amount of the bond in court, as authorized by TEX. CODE CRIM. PROC. ANN. arts.
7.04, 17.02 (1966), there is the possibility of future loss upon default.

14. "The equal protection clause of the Fourteenth Amendment does not take from the State
the power to classify in the adoption of police laws, but admits of the exercise of a wide scope of
discretion in that regard, and avoids what is done only when it is without any reasonable basis
and therefore is purely arbitrary." Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61, 78 (1911).

IS. "Since the classification here touches on the fundamental right of interstate movement,
its constitutionality must be judged by the stricter standard of whether it promotes a compelling
state interest." Shapiro v. Thompson, 394 U.S. 618, 638 (1969) (emphasis in the original).
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deterrent to crime, when there are already laws which threaten impris
onment or death for the kind of conduct which is sought to be prev.ented
by the peace bond procedure. If the threat contained in the penal stat
utes is insufficient to prevent crime, what reason is there to believe that
the simple threat of monetary loss will be effective? Similarly, how can
it be argued that there is a compelling state interest in the continuation
of the peace bond procedure, with its inherent discrimination between
the rich and the poor, when, apart from such a procedure, the state can
still threaten a prospective felon with death or long imprisonment
through its penal statutes?16

16. The death penalty is still at least a theoretical possibility despite the holding in Furman
v. Georgia, 92 S. Ct. 2726 (1972). See Douglas, Stewart, and White, J.J., concurring at 2727,
2760, 2763. Even if the preventive purposes of the peace bond cannot be fully achieved through
TEX. PENAL CODE ANN. art. 1265 (1961) (which punishes the making of serious threats to take
life or to inflict serious bodily injury), it does not follow that there is a compelling state interest in
the maintenance of the peace bond procedure. Presumably, the Texas Legislature can enact a law
giving a magistrate the power to issue a warning to persons arrested on the basis of probable cause
to believe that they are guilty of a violation of article 1265. This is essentially all that is accomp
lished now by the peace bond procedure in cases in which the "accused" is able to post the required
bond, or in which a complaint is filed but no bond is required.

Much of the equal protection criticism of the peace bond procedure is equally applicable to
the general system of bail pending trial. See. e.g., Bandy v. United States, 81 S. Ct. 197 (Douglas,
Circuit Justice, 1960); Foote, The Coming Constitutional Crisis in Bail, 113 U. PA. L. REV. 959
(1965). With respect to the question whether there is a compelling state interest in the continuation
of the bail system, the following seems unanswerable:

It is impossible to determine whether the low forfeiture rates for bailed defendants would
prove to be a reliable index for the rate of absconding to be expected from presently
jailed defendants. There is no reason, however, to expect an alarming rise. The principal
deterrent against flight is the danger of being caught again and suffering an added
detriment as a result. If this is reinforced by the provision of explicit criminal sanctions
for flight and a policy against release a second time of defendants who have previously
absconded, it should be sufficient to control the problem.

113 U. PA. L. REV. at 1163.
Note also that criminal penalties for failure to appear in court are provided in the Bail Reform

Act of 1966 (18 U.S.c. § 3150 (1970)]:
§ 3150. Penalties for failure to appear
Whoever, having been released pursuant to this chapter, willfully fails to appear before
any court or judicial officer as required, shall, subject to the provisions of the Federal
Rules of Criminal Procedure, incur a forfeiture of any security which was given or
pledged for his release, and, in addition, shall, (I) if he was released in connection with
a charge of felony, or while awaiting sentence or pending appeal or certiorari after
conviction of any offense, be fined not more than $5,000 or imprisoned not more than
five years, or both, or (2) if he was released in connection with a charge of misdemeanor,
be fined not more than the maximum provided for such misdemeanor or imprisoned for
not more than one year, or both, or (3) if he was released for appearance as a material
witness, shall be fined not more than $1,000 or imprisoned for not more than one year,
or both.
These conclusions regarding the validity of the system avail under the equal protection clause

are not affected by the recent case of Schilb v. Kuebel, 404 U.S. 357 (1971). In SchUb, the United
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Of course, elimination of preventive detention of the poor under the
peace bond procedure is not the only theoretical response to the require
ments of Tate v. Short. The state might decide to require the poor to
deposit small sums of money in court on an installment basis. 17 (The
irrationality of the system would remain, however, since the procedure
would still be based on the assumption that the threat of future mone
tary loss is more potent than the threat of future incarceration under
the penal code.) Or, the state might decide to preventively detain ever
yone-rich and poor alike-who is thought to be potentially dangerous.
The general subject of preventive detention is beyond the scope of this
article, but it should be noted that there are considerable
problems-some of constitutional dimension-to be overcome before
serious consideration should be given to such a system. IK

States Supreme Court was asked to invalidate, on equal protection grounds, an Illinois statute
which permitted a person to deposit in court 10% of the amount of bail, of which 10% (or I % of
the total bail) was retained even after performance of the conditions of the bond. The alleged
discrimination resulted from the fact that those who deposited the entire bail were not similarly
charged this I % fee. The Supreme Court upheld this statutory scheme, finding it not totally devoid
of rationality, and noting that the only issue raised concerned the cost-retention provision; the
Court also pointed out that there was an Illinois statutory provision for release on personal
recognizance, which was not shown to be unavailable to the poor. Thus, the Court simply did not
deal with that kind of discrimination which permits the affluent person to go free while the indigent
goes to jail.

Of course, preventive detention as a substitute for a system of bail eliminates the equal
protection problems, but creates other constitutional problems. See note 18 infra.

17. See. e.g., TEX. CODE CRIM. PROC. ANN. art. 42.15 (Supp. 1972) (which was Texas'
response to Tate v. Short):

(a) When the defendant is fined, the judgment shall be that the defendant pay the
amount of the fine and all costs to the state.

(b) When imposing a fine and costs a court may direct a defendant:
(I) to pay the entire fine and costs when sentence is pronounced; or
(2) to pay the entire fine and costs at some later date; or
(3) to pay a specified portion of the fine and costs at designated intervals.

Note that in the peace bond context, it would not be sufficient merely to allow the indigent to post
a series of small bonds, since the use of commercial bondsmen entails immediate and permanent
loss to the person procuring the bond. (The bond premium is permanently lost, and, hence, under
the present system the person who is too poor to make a cash deposit in court of the full amount
of the required bond can never be placed in as good a position as his more affluent neighbor.) But
cf Schilb v. Kuebel, 404 U.S. 357 (1971), note 16 supra.

18. See. e.g., Dershowitz, The Law of Dangerousness: Some Fictions About Predictions, 23
J. LEGAL ED. 24 (1971), in which the author stresses the difficulties in predicting criminal acts and
notes, therefore, that preventive justice results in the incarceration of many false positives-that
is, persons who would not commit crime if allowed to go free:

I ndeed, all the experience with predicting violent conduct suggests that in order to spot
a significant proportion of future violent criminals, we would have to reverse the tradi
tional maxim of the criminal law and adopt a philosophy that it is "better to confine
ten people who would not commit predicted crimes, than to release one who would."

Id. at 32.
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EQUAL PROTECTION OF THE PROCEDURAL VARIETY

There is another way in which the equal protection clause of the
fourteenth amendment may require a finding that the Texas peace bond
procedure is constitutional1y invalid. Even if the label "civil" is applied
to the Texas peace bond proceeding, it is still true that in other "civil"
proceedings resulting in the incarceration of individuals in Texas, the
persons about to be incarcerated enjoy substantial1y greater rights than
those enjoyed by persons incarcerated under the Texas peace bond pro
cedure. For example, in juvenile delinquency proceedings an al1eged
delinquent has a right to counsel,19 jury trial,20 confrontation of wit
nesses,21 acquittal in the absence of proof beyond a reasonable doubt,22
and appeaJ23-a l1 of which an "accused" in a Texas peace bond proce
dure does not have.24 Moreover, juvenile delinquency proceedings are
held before either a county or district judge,25 whereas peace bond pro
ceedings are usually presided over by justices of the peace, the vast
majority of whom are not even lawyers. 26 Also, persons who are involun-

See also Ervin, Forward: Preventive Detention-A Step Backward for Criminal Justice, 6 HARV.
Ov. RIGHTS-OV. LIB. L. REV. 291,298 (1971).

19. TEX. REV. Ov. STAT. ANN. art. 2338-1, § 7-8 (1971).
20. TEX. REV. Ov. STAT. ANN. art. 2338-1, § 13 (1971).
21. In re Gault, 387 U.S. I (1967).
22. In re Winship, 397 U.S. 358 (1970).
23. TEX. REV. Ov. STAT. ANN. art. 2338-1, § 21 (1971).
24. None of these rights is specifically guaranteed in chapter 7 of the Texas Code of Criminal

Procedure. See note 1 supra. No reported case has dealt with the right to counsel before a
magistrate. In Ex parte Johnson, 391 S.W.2d 407 (Tex. Crim. App. 1965), the court noted that an
attorney had been appointed for the petitioner in the habeas corpus proceedings before the district
court; no reference, however, was made to counsel before the magistrate.

In Ex parte Garner, 93 Tex. Crim. ,179. 246 S.W. 371 (1922), the court stated in dictum that
a person brought before a magistrate under the Texas peace bond procedure was not entitled to
jury trial; the court relied on the fact that one was not entitled to jury trial in a peace bond
proceeding at the time that the state constitution was adopted. In Ex parte Johnson, 391 S.W.2d
407 (Tex. Crim. App. 1965) the court, citing Garner, held that an "accused" in a peace bond
proceeding was not entitled to a jury trial. (Of course, Duncan v. Louisiana, 391 U.S. 145 (1968),
in which the Supreme Court held that the fourteenth amendment due process clause required that
serious cases be tried before a jury in the states, was decided in 1968, subsequent to the decision
in Ex parte Johnson.)

Although there is no Texas case dealing with the question, the language, "be satisfied that
there is just reason to apprehend" (TEX. CODE CRIM. PROC. ANN. art. 7.03 (1965», suggests
something other than the necessity of proof beyond a reasonable doubt.

Texas cases have affirmed what is implicit in chapter 7-namely, that there is no right of
appeal. Instead, an "accused" can only test the validity of the peace bond proceedings through
habeas corpus. See Ex parte Wilkinson, 102 Tex. Crim. 336,278 S.W. 426 (1925).

25. TEX. REV. Ov. STAT. ANN. art. 2338-1, § 4 (1971).
26. In 1971 there were 912 justices of the peace in Texas. See Texas Legal Directory 169

596 (Legal Directories Publishing Co., Inc. 1971). A Lubbock justice of the peace has estimated
that 35 justices of the peace in Texas are lawyers.
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tarily committed to mental hospitals are entitled to a hearing before a
jury27 and are also entitled to an appeal (in the form of a trial de novo)
from the county court to the district court.28 Is there any justification
for a distinction between the peace bond procedure and the procedures
used in juvenile delinquency proceedings and in civil commitment pro
ceedings? If the answer to this question is "no"-and it is difficult to
conceive of a reason why there should be a difference in proce
dure29-there is a strong likelihood that the peace bond procedure vio
lates the equal protection clause. This is illustrated by Baxstrom v.
Herold,30 in which the United States Supreme Court invalidated a
procedure by which a New York state prisoner was civilly committed
at the end of his term of imprisonment without a hearing before a jury;
a violation of equal protection was found because persons otherwise
civilly committed were statutorily entitled to a hearing before a jury.

One might go a step further and argue that since incarceration for
up to one year is possible under chapter 7, the equal protection clause
prohibits the State of Texas from treating an "accused" under chapter
7 any differently from the way in which it treats an "accused" under
the articles of the Penal Code. In other words, since the end result is
the same, drawing a distinction between an "accused" under chapter 7
and an "accused" under the Penal Code is an invidious discrimina
tion. 31

A recent statute in effect, requires non-lawyer justices of the peace who have not served two
terms to take a forty-hour course of instructions given by "any accredited state-supported school
of higher education." TEX. REV. CIV. STAT. ANN. art. 5972 (Supp. 1972). In judging the effective
ness of this statute, one should bear in mind the following: Courses conducted in the fall of 1971
pursuant to the statute were given by Texas A&M University which, of course, does not have a
law school. Also, students in law schools accredited by the American Bar Association generally
take many more than 40 classroom hours of instruction in subjects such as criminal law, criminal
procedure, constitutional law. and evidence-subjects directly relevant to the work of justices of
the peace. See. e.g., Bulletin of Southern Methodist University School of Law 58-59 (1971-1972).

27. TEX. REV. Ctv. STAT. ANN. art. 5547-36(e) (Supp. 1972) (hearing on application for
temporary hospitalization); TEX. REV. Ctv. STAT. ANN. art. 5547-48 (1958) (hearing regarding
indefinite commitment).

28. TEX. REV. Ctv. STAT. ANN. art. 5547-39d (Supp. 1972) (appeal from order of temporary
hospitalization); TEX. REV. CIV. STAT. ANN. art. 5547-57 (1958) (appeal from order of indefinite
commitment).

29. It will not do merely to argue that the Texas peace bond procedure is preventive, since
the provisions permitting civil commitment of the mentally ill are explicitly preventive. And surely
juvenile delinquency proceedings are at least in part preventive, just as are criminal proceedings.
See note 8 supra.

30. 383 U.S. 107 (1966).
31. Of course, the logic of this approach might also require invalidation of civil commitment

procedures, since commitment is merely a form of incarceration.
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DUE PROCESS IN THE CONTEXT OF A CRIMINAL PROCEEDING

If either the label "criminal" or the label "civil" has to be applied,
then surely it makes more sense to call the Texas peace bond procedure
"criminal" as the Supreme Court of Hawaii recently did with respect
to the Hawaiian peace bond procedure.:l2 This is so partly because
chapter 7 authorizes incarceration, in lieu of the posting of bond, for
conduct:l:l that is also proscribed by article 1265 of the Texas Penal
Code, the latter of which provides up to a year in jail for one who "shall
seriously threaten to take the life of another human being or to inflict
... serious bodily injury." It should also be noted that the peace bond
procedure is found in the Code of Criminal Procedure, rather than in
the Civil Statutes; in addition, when review of a peace bond proceeding
is sought by way of petition for writ of habeas corpus in the district
court, an appeal from the decision of the district court may be taken to
the Texas Court of Criminal Appeals, rather than to one of the courts
of civil appeals.:14 Moreover, in a 1922 case,:l5 the Texas Court of
Criminal Appeals described the peace bond procedure as criminal in
nature.

If the Texas peace bond procedure is "criminal," and if the words
of that statute are considered in the abstract, the statute may be viola
tive of the principle announced in Robinson v. California,:l6 since the
statute does not explicitly require a finding that the "accused" commit
ted an act-only that he had an intention. In Robinson v. California,
the Supreme Court invalidated a California statute making it a crime
to have the status of one addicted to narcotics; the Court found that the
imposition of punishment on one who was merely an addict and who
had not committed a specific act within the state was a violation of the

32. In Santos v. Nahiwa, 487 P.2d 283 (Hawaii 1971), the Supreme Court of Hawaii first
concluded that the Hawaiian peace bond procedure was criminal in nature and then held that the
procedure was unconstitutional because the statute did not require that proof of the allegation be
established beyond a reasonable doubt. In so doing, the Supreme Court of Hawaii affirmed the
decision of the lower court (39 U.S.L.W. 2149 (Hawaii Cir. Ct., Aug. 31, 1970», which had found
the Hawaiian peace bond procedure unconstitutional on both due process and equal protection
grounds. For a discussion of the circuit court opinion in this case, see 24 V AND. L. REV. 405 (1971).

33. Unlike the peace bond procedure in some states, the Texas peace bond statute does not
require the magistrate to make a prediction as to future conduct; rather the magistrate need only
find that an offense was intended in the past or that a threat was seriously made in the past. TEX.
CODE CRIM. PROC. ANN. art. 7.03 (1965). (The New Hampshire statute is typical of the statutes
of a number of different states; that statute requires that the magistrate find that there is just cause
"to fear that such offense may be committed." N.H. REV. STAT. ANN. § 608:2 (1955).)

34. See cases cited in note 40 infra.
35. Ex parte Garner, 93 Tex. Crim. 179,246 S.W. 371 (1922).
36. 370 U.S. 660'(1962).
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eighth amendment's prohibition of cruel and unusual punishment, as
made applicable to the states through the fourteenth amendment.

However tempted one may be to apply the rationale of Robinson
v. California to the bare words of the peace bond statute,37 such an
application is unnecessary, since the Texas Court of Criminal Appeals
has narrowly construed the statute. In Ex parte McCain,38 the court
ordered an "accused" discharged because of an absence of evidence that
the "accused" made a serious threat. 39 Significantly, the court cited

37. The extent to which the constitutionality of a statute should be determined without
reference to the statute's application to the facts of a specific case is a matter of some dispute
among several of the justices of the United States Supreme Court. In Coates v. City of Cincinnati,
402 U.S. 611 (1971), for example, the majority, speaking through Mr. Justice Stewart, declared
invalid a city ordinance which made it a crime for "three or more persons to assembly ... on
any of the sidewalks ... and there conduct themselves in a manner annoying to the persons
passing by ..." The majority held the ordinance invalid on its face, relying on the right of free
assembly and association and on the right not to be convicted of ordinances which were too vague
for common understanding. Mr. Justice White, joined by the Chief Justice and Mr. Justice Black
mun in dissent, would have refused to decide the issue on the basis of the statute as written without
regard to its application.

On its face, TEX. CODE CRIM. PROC. ANN. art. 7.03 (1966) authorizes a magistrate to order
that the "accused" enter into a bond if the magistrate is satisfied "that there is just reason to
apprehend that the offense was intended to be committed, or that the threat was seriously made."
It thus appears that the magistrate can require the posting of a bond if he finds that the accused
had an intention to commit an offense. There is no apparent requirement that the magistrate base
his conclusion on specific acts of the accused; indirect expressions of anger or hostility toward an
individual might permit an inference of intention sufficient to justify the requirement of a bond.

Can the existence of a particular state of mind be distinguished from the status of addiction,
as in Robinson, for constitutional purposes? Surely the teaching of the mature common law is that
a crime consists of an act together with some state of mind. See R. PERKINS, CRIMINAL LAW, 799
(2d ed. 1969). There have indeed been recent arguments over the question whether some form of
mens rea is essential to the existence of a crime. Compare Hart, The Aims of the Criminal Law,
23 LAW & CONTEMP. PROB. 401 (1958), and P. BRETT, AN INQUIRY INTO CRIMINAL GUILT (1963),
with Powell v. Texas, 392 U.S. 514 (1968), and United States v. Freed, 401 U.S. 601 (1971).
Certainly, however, there has been an assumption that some sort of act is required, as demonstrated
by Robinson v. California, 370 U.S. 66 (1962).

In one sense, the argument in favor of unconstitutionality because of an apparent absence of
a requirement of an act would be stronger in the instant case than in the case of narcotics addiction
in Robinson. In Robinson, the addict could hardly claim that his status was somehow protected
by the first amendment, as made applicable to the states by the fourteenth amendment; on the
contrary, in the case of peace bond proceedings, the accused could claim that his intentions,
however expressed, were protected by the first and fourteenth amendments so long as there was
no "clear and present danger of a serious substantive evil that rises far above public inconvenience,
annoyance, or unrest." Terminiello v. Chicago, 337 U.S. 1,4 (1949). See also Cohen v. California,
403 U.S. 15 (1971). On its face, TEX. CODE CRIM. PROC. ANN. art. 7.03 does not require that the
magistrate find that there is a clear and present danger of violence or some other evil.

38. 153 Tex. Crim. 517, 221 S.W.2d 781 (1949).
39. The "accused" (appellant before the Texas Court of Criminal Appeals) said the follow

ing to the complaining witness at the end of an amicable conversation:
I am going to tell you something. I don't know what you'll do about it. You might whip
me for this, but I have teeth knocked out from fighting and, anyway, I swore that if
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article 1267 of the Texas Penal Code (which excludes certain threats
from the scope of article 1265) in support of its view that "[i]n the
absence of a serious threat to do something presently or in the future
the law will not support an order for a peace bond."40 Hence, it seems
that the conduct covered by article 7.03, Texas Code of Criminal Proce
dure, is identical to the conduct proscribed under article 1265, as modi
fied by article 1267, Texas Penal Code.

With the statute thus narrowly construed,41 the problem raised by
Robinson v. California disappears; presumably, it is constitutional to
punish the making of threats,42 in much the same way that it is possible

you ever went against me or that I lost faith in you that I would kill you, and I have
come to your house on several occasions to do just that. 221 S.W.2d at 782.

Subsequently, appellant went to the home of the complaining witness and carried on a peaceful
conversation. On the basis of these facts, the court concluded that "the language is wholly insuffi
cient to constitute a threat." 221 S.W.2d at 783.

40. 221 S.W.2d at 783. Accord. Ex parte Schmidt, 145 Tex. Crim. 303, 167 S.W.2d 1026
(1943). Although the offense of seriously threatening life is defined in Article 1265, Texas Penal
Code, Articles 1266 and 1267 of the Texas Penal Code also help to define the same offense; Article
1266 states that the threat referred to in 1265 must be seriously made; Article 1267 states that
certain threats are not included within the conduct proscribed by Article 1265. TEX. PENAL CODE
ANN. arts. 1265-1267 (1961).

41. See a/so Ex parte Johnson, 391 S.W.2d 407 (Tex. Crim. App. 1965) (threat to shoot with
gun); Ex parte McMurrey, 165 Tex. Crim. 594, 310 S.W.2d 77 (1958) (allegation of imminence of
shooting with gun); Ex parte McNeel, 165 Tex. Crim. 439,308 S.W.2d 511 (1958) (threat to do
great bodily harm); Ex parte Powers, 165 Tex. Crim. 76, 302 S.W.2d 940 (1957) (threat to kill);
Ex parte Peltzer, 162 Tex. Crim. 430, 285 S.W.2d 730 (1956) (threat to do serious bodily harm);
Ex parte Luehrs, 152 Tex. Crim. 348, 214 S.W.2d 126 (1948) (threat to take life); Ex parte Glass,
151 Tex. Crim. 23, 205 S.W.2d 46 (1947) (threat to do bodily harm with gun); Ex parte Whatley,
136 Tex. Crim. 144, 124 S.W.2d 357 (1939) (threat to kill); Ex parte Blackmon, 133 Tex. Crim.
477, 122 S.W.2d 738 (1938).(threat to take life); Ex parte Montez, 134 Tex. Crim. 315, 115 S.W.2d
912 (1938) (serious threat to do serious bodily injury); Ex parte Garland, 113 Tex. Crim. 565, 24
S.W.2d 434 (1930) (threat to take life); Ex parte Allen, 113 Tex. Crim. 73, 19 S.W.2d 58 (1929)
(serious threat to take life-insufficient evidence). In three cases there was mention of a threat,
but not of a threat to do serious bodily harm or to kill. Ex parte Schmidt, 145 Tex. Crim. 303,
167 S.W.2d 1026 (1943) (threat to do bodily injury-insufficient evidence); Ex parte Wilkinson,
102 Tex. Crim. 336, 278 S.W. 426 (1925) (threat to assault); and Ex parte Garner, 93 Tex. Crim.
179,246 S.W. 371 (1922) (threats of an undescribed nature). In a number of other cases, there
simply was no description of the basic act which supposedly justified the peace bond proceedings.
Ex parte Seymour, 379 S.W.2d 323 (Tex. Crim. App. 1964); Ex parte Wilson, 152 Tex. Crim. 371,
214 S.W.2d 306 (1948); Ex parte Mayo, 148 Tex. Crim. 560, 189 S.W.2d 752 (1945); Ex parte
Carson, 148 Tex. Crim. 559,189 S.W.2d 741 (1945); Ex parte Villafranca, 147 Tex. Crim. 610,
183 S.W.2d 461 (1944); Ex parte Salamy, 141 Tex. Crim. 91,147 S.W.2d 487 (1941). In Ex parte
Turner, 149 Tex. Crim. 500, 196 S.W.2d 832 (1946), there was no recitation of the allegation, but
there was a finding of insufficiency of evidence based on a conclusion that a statement made by
the accused "amounts to nothing more serious than his bragging about his fearlessness." [d. at
__,196 S.W.2d at 833. In Ex parte Muckenfuss, 52 Tex. Crim. 467,107 S.W. 1131 (1908), the
Texas Court of Criminal Appeals held that the statute did not apply to a threat to open a place of
public amusement on Sunday. Landa v. State, 45 S.W. 713 (Tex. Crim. App. 1898), dealt with a
peace bond proceeding to restrain publication of a libel.

42. The making of a threat may be analogized to the utterance of fighting words; the latter
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to punish other acts which indicate an ultimate intention to cause harm
and which create some risk of harm, but which have not yet caused it.
Statutes prohibiting attempts and conspiracies are examples of this
sort. 43

Such a narrow interpretation, however, merely raises additional
procedural problems. If the statute deals with conduct which can be
criminally proscribed, the question then becomes this: How is it that
under chapter 7 a person can be summarily put into jail for one year
for the commission of acts which under article 1265 of the Texas Penal

may be constitutionally proscribed. Gooding v. Wilson, 92 S.C!. 1103 (1972) (dictum); Chaplinsky
v. New Hampshire, 315 U.S. 568 (1942). BUI cf Cohen v. California, 403 U.S. 15 (1971).

In reversing a conviction for violation of 18 U.S.c. § 871(a) (1970) proscribing the making
of threats against the President of the United States, the United States Supreme Court in Watts
v. United States, 394 U.S. 705 (1969), stated that the statute was "constitutional on its face," but
that, nevertheless, "[w]hat is a threat must be distinguished from what is constitutionally protected
speech." 394 U.S. at 707. The Court went on to note that, although there was some question under
the statute about the nature of the intent with which a threat had to be uttered, it was certainly
true that the utterance of a threat was a condition precedent to conviction. Here, the Court found
that the following statement, made in the context of a public rally on the Washington Monument
grounds, did not constitue a threat:

'They always holler at us to get an education. And now I have already received my draft
classification as I A and I have got to report for my physical this Monday coming. I
am not going. I f they ever make me carry a rifle, the first man I want to get in my sight
is L.B.J.'

394 U.S. at 706.
Although the Court thus expressed, in dictum, its belief that the statute was constitutional on

its face, the Court also noted:
The nation undoubtedly has a valid, even an overwhelming, interest in protecting the
safety of its chief executive and in allowing him to perform his duties without interfer
ence from threats of physical violence.

394 U.S. at 707.
Is there an implication here that a statute criminally proscribing threats uttered against persons
of less importance to the nation might not survive constitutional attack because of the restraints
imposed by the first amendment?

43. E.g., Article 80. Attempts
(a) An act, done with specific intent to commit an offense under this chapter,

amounting to more than mere preparation and tending, even though failing, to effect
its commission, is an attempt to commit that offense.

(b) Any person subject to this chapter who attempts to commit any offense pun
ishable by this chapter shall be punished as a court-martial may direct, unless otherwise
specifically prescribed.

(c) Any person subject to this chapter may be convicted of an attempt to commit
an offense although it appears on the trial that the offense was consummated.

10 U.S.c. § 880 (1970).
Article 81. Conspiracy

Any person subject to this chapter who conspires with any other person to commit
an offense under this chapter shall, if one or more of the conspirators does an act to
effect the object of the conspiracy, be punished as a court-martial may direct.

10 U.S.c. § 881 (1970).
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Code could be punished only after a full trial by juryH in which the state
has established commission of the acts beyond a reasonable doubt,45 and
the accused has been afforded the assistance of counsel 46 and the oppor
tunity to confront the witnesses against him?47 If the peace bond proce
dure is thus merely a substitute for the normal criminal trial, and if
substance rather than form is to be the controlling factor, there is no
escape from the conclusion that chapter 7 provides punishment for crim
inal cond'uct without the protections now afforded by the due process
clause of the fourteenth amendment.

It is true that the Texas Court of Criminal Appeals said, in dictum,
in Ex parte Garner (1922)4K that under this procedure the accused had
no right to trial by jury; it is also true that the same court so held in
1965.49 However, even this later decision preceded the United States
Supreme Court's declaration in Duncan v. Louisiana (1968)50 that the
jury trial provision of the sixth amendment is applicable to the states
by virtue of the fourteenth amendment.

DUE PROCESS IN THE CONTEXT OF A CIVIL PROCEEDING

Although it is thus unlikely that the Texas Court of Criminal Ap
peals would apply the label "civil" to the peace bond proceedings,51 the
question remains: What result would follow if the court did just that?
First, as discussed above,52 certain aspects of the peace bond procedure
would still have to be regarded as invalid because of the application of
the equal protection clause of the fourteenth amendment, since persons
about to be civilly committed or declared delinquent enjoy greater pro
cedural rights than those enjoyed by an "accused" in a peace bond

44. Baldwin v. New York, 399 U.S. 66 (1970).
45. In re Winship. 397 U.S. 358 (1970).
46. Since 1965, Texas has required the appointment of counsel in any case in which a

defendant who is "too poor to employ counsel" is charged with a felony or a misdemeanor
punishable by imprisonment. TEX. CODE CRIM. P. ANN. art. 26.04 (1966). This is now constitution
ally required. Argersinger v. Hamlin, 92 S. Ct. 2006 (1972).

47. Pointer v. Texas, 380 U.S. 400 (1965). Of course, the precise scope of the right is a matter
or some uQcertainty. See Dutton v. Evans, 400 U.S. 74 (1970), and California v. Green, 399 U.S.
149 (1970).

48. 93 Tex. Crim. 179,246 S.W. 371 (1922). The court's statements regarding the constitu
tionality of ihe denial of a jury trial in the peace bond proceeding constituted dictum because they
were unnecessary to the decision of the court, since the court reversed the judgment below on other
grounds. Id. at _,246 S.W. 372.

49. Ex parte Johnson, 391 S.W.2d 407 (Tex. Crim. App. 1965).
50. 391 U.S. 145 (1968).
51. See discussion of Ex parte Garner supra note 35 and accompanying text.
52. See notes 19-31 supra and accompanying text.
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proceeding. However, merely equating civil commitment with the peace
bond procedure would still leave the "accused" in a Texas peace bond
proceeding without certain other rights, including the right to counsel.
The question would thus remain whether the due process clause of the
fourteenth amendment entitles the "accused" in a Texas peace bond
proceeding to the other rights enjoyed by defendants in what are admit
tedly criminal proceedings. There are decisions from other jurisdictions
involving peace bond proceedings in which courts have justified a depri
vation of certain rights on the ground that such proceedings were "civil"
or "quasi-criminal" in nature. 5

:
1 In the light of such Supreme Court

cases as In re Gault54 and In re Winship,55 it seems likely that the Texas
Court of Criminal Appeals would look to the substance and not the
form of the proceedings; if it did, it would be bound to conclude that,
since there is potential incarceration for one year, an "accused" in a
Texas peace bond proceeding is entitled to all the rights to which an
individual accused of a violation of article 1265 of the Texas Penal Code
is entitled.

INTERRELATIONSHIP OF DUE PROCESS AND EQUAL PROTECTION

As the discussion of Tate v. Short,56 has shown, there are situations
in which, seemingly, a fairly clear distinction can be drawn between the
application of the equal protection and due process clauses of the four
teenth amendment. However, the concepts of due process and equal
protection are often interrelated and difficult to distinguish. For exam
ple, the United States Supreme Court has held that an invidious dis
crimination is violative of the due process clause of the fifth amend-

53. For example. in Herz v. Hamilton. 198 Iowa 154. 197 N.W. 53 (1924). the court sus
tained the action of a trial judge in a peace bond proceeding, and in so doing said:

As stated in the Merritt Case. the proceeding is not criminal. but is sometimes
referred to as being quasi criminal. ...

This proceeding is not for the punishment of any criminal offense. The actual
commission of any crime is not essential to an order requiring the giving of security to
keep the peace. The binding over by the magistrate is not a punishment either at
common law or under our statute....

The court did not err in refusing to grant the petitioner a jury trial, nor is the statute
under which the proceedings were had unconstitutional because of a failure to provide

for such trial.
[d. at _, 197 N.W. 53-54. Accord. Ex parte Way, 56 Cal. App.2d 814, 133 P.2d 637 (1943).
See also note 8 supra.

54. 387 U.S. I (1967).
55. 397 U.S. 358 (1970).
56. See notes 11-18 supra and accompanying text.
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mentY Thus, since a discrimination against the indigent in the peace
bond context is invidious, the peace bond procedure is arguably violative
of the due process clause as well as the equal protection clause of the
fourteenth amendment.

In the area of procedure, the interrelationship between equal pro
tection and due process is even greater. Due process precludes denial,
in a peace bond procedure, of those rights to which a defendant in a
clearly criminal trial is entitled, because the peace bond procedure,
whether described as "civil" or "criminal," leads to a result which is the
same as that reached in an admittedly criminal proceeding. Alterna
tively, equal protection requires the same treatment for persons simi
larly situated, and "accused" persons in peace bond proceedings and
criminal trials are similarly situated-i.e., are threatened with jail for
commission of the same acts. Equal protection is not normally con
cerned with the application of such labels as "criminal" and "civil," but
if different consequences are thought to follow inevitably from the appli
cation of the label "civil," then the equal protection clause prohibits the
application of that label in this context. 58 Hence, in the procedural
context, the application of the equal protection and due process clauses
is merely two slightly different ways of saying the same thing.

CONCLUSION

Old laws have a way of remaining on the statute books, especially
when they adversely affect mainly the indigent, who are substantially
unable to voice their objections to them. Indigents are, by definition, the
persons least likely to be able to challenge such statutes in the courts.
Such persons are also not likely to have their views expressed in the
adoption of new statutes.59 Nevertheless, one can only hope that this
anachronism 60 will be speedily abandoned-either by a decision of the

57. Bolling v. Sharpe. 347 U.S. 497 (1954) (racial discrimination in the public schools in the
District of Columbia).

58. See notes 19-31 supra and accompanying text.
59. It is interesting to note that the proposed revision of the Texas Penal Code, which was

introduced in the 1971 legislature but which failed of passage, would repeal articles 7.11 and 7.12
of the Texas Code of Criminal Procedure (dealing with libel); it would not disturb, however, the
rest of chapter 7, setting forth the peace bond procedure. STATE BAR COMMITTEE ON REVISION OF
THE PENAL CODE, TEXAS PENAL CODE-A PROPOSED REVISION 493 (Final Draft Oct. 1970).

60. See note 5 supra. See also the following language from Commonwealth v. Franklin, 172
Pa. Super. 152, 92 A.2d 272 (1952):

Counsel for the petitioner in his excellent brief has indicated at length the vast and
significant differences in the world of 1360 and the world of 1952. We shall not under
take any extended historical review of those differences. Suffice it to note that that
statute fell into a period of disorganization, riot, illness and death. In Commonwealth
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Texas Court of Criminal Appeals (declaring its invalidity). or by action
of the Texas legislature. G1

v. Duane. supra. Chief Justice Tilghman correctly observed that the reason for the
statute was that. due to temporary peace. the soldiers of Edward III returned from years
of plundering and pillaging in France, which practice they apparently continued in
England. The condition of Europe and England is set forth in Volume IV (Vol. I of the
series, The State of Europe during the Middle Ages) of the monumental work of Henry
Hallam (10th ed., Little Brown & Company, Boston 1853) in Chapter I, part II. For
one hundred and twenty years war between France and England raged in greater magni
tude than any since the fall of the Roman Empire, interrupted once by a truce in 1357
by the Peace of Bretigni. During the same period pestilence laid waste the peoples of
Europe and England and Hallam indicates what must have 'returned home' to England
in a passage as follows (pages 56-57):

'There is no affliction which did not fall upon France during this misera
ble period. A foreign enemy was in the heart of the kingdom, the king was a
prisoner, the capital in sedition. * ** Famine. the sure and terrible companion
of war, for several years desolated the country. In 1348, a pestilence, the most
extensive and unsparing of which we have any memorial, visited France as
well as the rest of Europe. and consummated the work of hunger and the
sword. The companies of adventure, mercenary troops in the service of John
or Edward, finding no immediate occupation after the truce of 1357, scattered
themselves over the country. in search of pillage. No force existed sufficiently
powerful to check these robbers in their career.'

ld. __, 92 A.2d at 291-92.
61. See note 6 supra for a list of the states in which the peace bond proceedings have been

eliminated in recent years either by statute or by court decision.
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