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CHAPTER I 

INTRODUCTION 

On November 29, 1970, James and Frances Robertson returned to 

their home in Lubbock, Texas, after a short visit with some of 

their relatives, and discovered two men in the act of burglarizing 

their home. Both James and Frances were rather quickly overpowered 

by the two burglars, who proceeded to tie up and gag their surprised 

victims. The burglars then took James' wristwatch and wallet, 

robbed Frances of her diamond bracelet, watch and wedding ring, 

and removed the money from Frances' purse before fleeing from 

the house with a color television set, stereo, camera, and certain 

other miscellaneous items. 

Police later arrested a man who was attempting to sell the 

stolen stereo receiver to a pawn shop in Amarillo, Texas, some 

120 miles to the north of Lubbock. A second man, who was identified 

as the first man's companion, was apprehended by police as he 

attempted to run from the Amarillo pawn shop. James and Frances 

Robertson made positive identifications of both men in a lineup 

conducted at the police headquarters. 

Both men were charged and indicted for robbing James and 

Frances Robertson, and for burglarizing the Robertson home. The 

charges were eventually dismissed against one of the men after he 

pleaded guilty of a different, unrelated offense committed earlier 

in Wichita Falls, Texas, and was sentenced to be confined in the 

Texas Department of Corrections for a term of not more than 

twenty years. The second man pleaded guilty to the charges against 

him, and received a seven-year probated sentence. 

Within a month of the time the Robertsons were robbed and 

burglarized, a Lubbock housewife was arrested for writing several 

checks when she did not have sufficient funds in her bank account 

to pay such checks, and a Lubbock man was arrested for forging 

another person's signature on a check. 

1 
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All charges were dropped against the housewife after she and 

her husband paid all the amounts due the merchants who had earlier 

been given the worthless checks, and the merchants then withdrew 

their complaints and refused to testify against the woman. As a 

result of a plea bargain, the man charged with committing forgery 

was given a three-year probated sentence. 

Although the names, dates and circumstances of the above 

cases are purely hypothetical, similar cases were noted throughout 

the study of felonies committed in Lubbock County, Texas, over a 

two-year period (1969-1970). The cases are not exactly typical, 

however, since each of the above crimes resulted in at least an 

arrest, and all but one of the arrests culminated with a conviction. 

The percentages of arrests, indictments and convictions were 

considerably lower in actual practice. 

Nevertheless, the above hypothetical situations do raise 

certain questions: Would the results in similar actual cases 

probably have been different if the accused had been of a different 

race, sex, or age? How much, if any, were the results shaped by 

plea bargaining? If a person pleads guilty, is he more likely to 

receive a lighter sentence—or to be placed on probation—than is 

a defendant convicted of the same offense after standing trial? 

Are first offenders treated differently than are persons who have 

previously been convicted of one or more other crimes? Are young 

persons more or less likely to be convicted than older persons— 

and how does a convicted young person's sentence compare with 

sentences imposed upon older persons? For that matter, are young 

more or less likely to be convicted for committing violent 

—as opposed to nonviolent—crimes? Is the amount of bond set 

related to any rational variable—such as the severity of the 

charge, or to the accused's prior criminal record? Is a person 

who posts bond more or less likely to ultimately receive a stiffer 

senteuce? If two simultaneous studies were being conducted using 

the same basic data, but with one of the studies examining only 
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"violent" crimes while the other concentrated on "nonviolent offenses, 

would the two studies come to different answers to the above questions? 

This study attempts to explore such questions, and will endeavor 

to suggest a few answers based upon the compilation of data gathered 

by examining hundreds of actual cases. 

The research site for the data is Lubbock County, Texas. Almost 

180,000 people lived in Lubbock County at the time of the study, and 

it is estimated that over 200,000 persons live there now. The 

population base and socioeconomic base of Lubbock County is examined 

in greater detail in the next chapter. 

Since this study is concerned primarily with the differences— 

if any—between the makeup and treatment of persons accused, indicted, 

or convicted for committing "violent" versus "nonviolent" crimes, 

and with the differences—if any—in the handling and disposition 

of "violent" versus "nonviolent" criminal cases, the crimes chosen 

for this study are criminal cases which tend to especially exhibit 

either violent characteristics (i.e., they tend to pose a high risk 

to human life or health) or nonviolent characteristics (those crimes 

which generally pose little risk to human life or health). We 

chose burglary, robbery, and armed robbery to represent the "violent" 

crimes, while embezzlement, forgery, and the giving of a check, 

draft or order without sufficient funds constituted the "nonviolent" 

crimes for our study. We also examined rape and statutory rape, 

which could generally be considered as being rather violent crimes. 

Since, however, especially statutory rape is often an offense 

in which the victim has consented to the offense, these cases 

were kept separate from the most of the rest of our data. An 

additional reason for separating rape and statutory rape from 

our violent-nonviolent dichotomy is that monetary gain could 

logically be considered a primary rationale or objective in the 

commission of the other crimes chosen for examination in this 

study, while it would probably be virtually nonexistent in rape 

and statutory rape. Although the crimes we chose to study all 
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involve the attempt to appropriate goods rightfully belonging to 

another person or entity, the crimes differ markedly in the amount 

of force and in the means used for such appropriation. Thus, we 

chose robbery, armed robbery and burglary to represent the more 

violent type of crime largely because both robbery and burglary 

are generally premeditated and planned out in advance, and involve 

considerable risk to human life. The "nonviolent" crimes chosen, 

on the other hand, would generally involve little or no risk to 

human life. 

Although we limited our study to these specific crimes, we 

chose to make our sampling of cases studied rather broad. Rather 

than selecting a certain limited percentage of cases filed, as is 

often done in similar studies, we examined the confidential files 

maintained by the Lubbock County Sheriff's Office, and studied 

every complaint in each of these categories of crimes which was 

filed from January 1, 1969, through December 31, 1970—a period 

of two full years. 

Perhaps it should be noted at this point that this study was 

made on behalf of the Texas Tech University Institute for Ethnic 

Studies. Since the Institute was especially interested in such 

socioeconomic variables as race, education and income, and since 

the latter two variables were not available from the basic data 

we could obtain from the Sheriff's Office, we chose to study 

the two-year period roughly parallelling the most recent federal 

census. By comparing information which was available from the 

Sheriff's Office with census data, the Institute hoped to 

determine the desired socioeconomic information it needed. 

It should also be noted that Texas' criminal law has changed 

considerably since the crimes and offenses studied in this paper 

were committed. In May of 1973, the Texas Legislature enacted a 

new Texas Penal Code, which repealed articles of the Texas Penal 

Code of 1925 and Vernon's Texas Penal Code, as amended. The new 

Penal Code was then approved on June 14, 1973, and became effective 

January 1, 1974. Since we are therefore faced with the problem of 
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having one set of laws govern the cases studied in this paper, 

while an entirely different (albeit similar) set of laws governs 

criminal matters at the present time, we will briefly examine 

and compare both the old and the new Penal Codes in Chapter 

Three. Nevertheless, with that sole exception, the remainder 

of this study will be principally concerned with the laws in 

force at the time the offenses studied in this paper were 

committed, although we have attempted to structure this study 

in such a way as to make it quite compatible with current law. 



CHAPTER II 

OVERVIEW 

Overview of the Criminal Court System of Texas 

Article Five, Section One, of the Texas Constitution provides 

that the judicial power of the state of Texas "shall be vested in 

one Supreme Court, in one court of Criminal Appeals, in Courts of 

Civil Appeals, in District Courts, in County Courts, in Commissioners 

Courts, in Courts of Justices of the Peace, and in such other courts 

as may be provided by law." 

In the first part of this chapter we will briefly examine 

each of the criminal courts of record. As we study the criminal 

court sytem, we will be attempting to observe how the Constitution, 

statutes, rulings and court decisions have divided, dispursed 

and allocated the judicial power of the state of Texas in 

criminal matters, how these various levels of judicial authority 

interrelate, and how these levels of judicial authority may 

affect the criminal justice system that sets the backdrop for 

this paper. 

The lowest criminal court of record in Texas is the County 

Court, which has original jurisdiction of all misdemeanors 

of which the exclusive original jurisdiction is not given 

to the Justice of the Peace Court, and when the fine to 

be imposed exceeds two hundred dollars ($200.00). Although 

it may be true that a County Court generally does not have 

criminal jurisdiction in any county in which there is a 

Criminal District Court unless such jurisdiction is expressly 

conferred by law, it should be noted that the Texas Legislature 

has conferred the criminal jurisdiction of the County Courts 

of various counties in a rather uneven manner. Thus, the 

Texas Legislature has stripped the County Courts of some 

counties of their criminal jurisdiction, vesting such jurisdiction 

6 
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instead in special County Courts at Law, in District Courts, or in 

Criminal District Courts—while at the same time the Texas Legislature 

has exactly reversed the process in other counties, clothing the 

County Courts of such counties with criminal jurisdiction stripped 
2 

from the District Court or from the Criminal District Court. 

Nevertheless, since County Courts generally do not hear felonies, 

since Lubbock County, Texas, follows the general rule, and since 

all the crimes studied in this paper occurred in Lubbock County, 

this paper will not be focusing on either County Courts or on 

County Courts at Law. 

It really is not particularly surprising that the District 

Courts in Texas have been granted rather broad jurisdiction in 

both criminal and civil matters. After all, the principal trial 

courts in Texas are the District Courts. In the criminal realm, 

the District Courts have original jurisdiction in criminal cases 

of the grade of felony, and of all misdemeanors involving official 

misconduct. 

The Texas Code of Criminal Procedure extends the same rights 

and powers normally belonging to District Courts to that special 
4 

breed of District Court known as the Criminal District Court. 

Perhaps it should be noted in passing that the Criminal District 

Courts are neither inferior nor superior to the regular District 

Courts. Rather, they have the same rights, powers, and dignity— 

except that they can only hear criminal matters. It should 

also be observed that, by virtue of an 1891 amendment to the Texas 

Constitution, the District Courts were granted general original 

jurisdiction of all causes of action whatever for which a 

remedy or jurisdiction is not provided by law or by the Texas 

Constitution. Thus, the District Court probably occupies the most 

prominent place in the entire Texas trial court system, for it is 

the District Court which has the power to decide a particular con

troversy when no other court or forum has been granted authority to 
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do so. Since District Courts are the courts having original 

jurisdiction in felony cases, this paper will be more concerned 

with the District Courts than with any other tribunal in the 

Texas judicial system. 

As was noted earlier, the District Courts are the principal 

trial courts in the Texas judicial sytem for both criminal 

and civil matters. Once a case is appealed to a court above 

the District Court in the Texas judicial hierarchy, however, 

the criminal and civil cases and controversies go their 

separate ways. Civil cases and controversies next find their 

way to one of fourteen Courts of Civil Appeals, which is a 

type of intermediate court between the trial level of the 

District Courts and the Texas court of last resort for civil 

matters, the Texas Supreme Court. Criminal cases, on the 

other hand, are appealed directly to the Texas Court of 

Criminal Appeals, which—despite its name—is actually the 

state's high or supreme court in criminal matters. 

Although the Court of Criminal Appeals may issue certain 

writs, and although it has the power to ascertain such matters 

of fact as may be necessary to the exercise of its jurisdiction, 

the jurisdiction of the court is otherwise strictly appellate 

in nature. Unless a case is appealed to the United States 

Supreme Court, the Texas Court of Criminal Appeals is the 

court of exclusive final jurisdiction in criminal cases. 

These, then, are the principal courts which handle the 

criminal case load in the state of Texas. 

Overview of the Research Site 

As we noted in our introductory chapter, the research 

site for our data is Lubbock County, Texas. Lubbock County 

is the metropolitan center for what is probably the state's 

leading agricultural producing area. Indeed, the South 



Plains region surrounding and including Lubbock County is one 

of the most productive farming areas in the entire United 

States. 

Although the fertile Sourth Plains region supports a 

wide variety of crops, cotton still reigns as king of this 

irrigated farming region. In fact, Lubbock is the world's 

largest cottonseed processing center, and is the headquarters 

for a large cotton cooperative. Besides cotton, the chief 

component of Lubbock County's agribusiness base would probably 

be livestock in general, with the emphasis on cattle. 

The county seat and principal city of Lubbock County is 

the city of Lubbock, which was incorporated in 1909, and which 

has become one of the fastest growing cities in the nation. 

The 1940 official census of the United States listed Lubbock's 

population at 31,853. By 1950, the figure (71,747) had more 

than doubled—and it almost doubled again during the next 

decade, falling slightly short at 128,691. Although Lubbock's 

growth slowed considerably during the 60's, the fact that 

Lubbock grew at all might be noteworthy, since the only other 

major West Texas city to post a gain was San Angelo—and that 

town's gain of 4,069 was considerably more modest than Lubbock's 

increase of 20,410. Of more psychological importance to 

Lubbockites, however, was the fact that by passing Amarillo 

(149,101 to 127,010), Lubbock became the premier city of 

northwest Texas. It is estimated that some 180,000 persons 

live in Lubbock today, and that over 200,000 live in the 

county. 

Lubbock is also becoming more industrialized, with 

manufacturers producing all sorts of items—ranging from 

pocket calculators to heavy-duty earth moving equipment, and 

from potato chips to clothing. A number of industrial giants 

have expressed keen interest in Lubbock, and some have already 

begun moving their operations to that city. Texas Instruments, 
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Incorporated, is especially noteworthy, since it has already 

established a huge complex in the northern part of the city, 

and seems to be constantly expanding, moving personnel from 

other parts of the country as well as employing many persons 

from the Lubbock area. The Lubbock metropolitan area's estimated 

labor force of 90,000 receives approximately a half-billion 

dollars annually in payrolls, and has twice that figure in 

effective buying income. 

The primary institution of higher education in Lubbock 

County is undoubtedly Texas Tech University, which spreads 

some 22,000 students across what is listed as being one of 

the largest—if not the largest—university campuses in the 

world. In addition to its colleges of Agricultural Sciences, 

Arts and Sciences, Business Administration, Education, Engineering, 

Home Economics and the Graduate School, Texas Tech University 

boasts a well-respected School of Law and the huge, well-

equipped, major new Texas Tech University School of Medicine, 

which opened in 1972—not long after many of the crimes studied 

in this research paper were being committed. In addition to 

Texas Tech University, some 1,200 students are enrolled at 

Lubbock Christian College, and an additional 3,000 civilian 

and military personnel work at Reese Air Force Base, an Air 

Force jet pilot training facility. 

Both the 1970 census and more recent estimates have 

indicated that Lubbock County has a triethnic racial composition: 

Approximately 75.5 per cent of the population is Anglo, 

around 17 per cent is Chicano or Spanish sumamed, and about 

7.5 per cent is Black. Although the Chicano or Spanish 

surnamed persons are often listed in governmental or similar 

official documents as being "white" (the dominant ethnic 

group), the local Lubbock population generally seems to view 

the Chicanos as being a "minority" group. Thus, this paper 

will treat Chicanos as being a minority ethnic group. 
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The four District Courts in Lubbock County have original 

jurisdiction in all felony cases occurring in the county. 

Actually, three of the District Courts have overlapping districts 

comprised of Lubbock County, thus allowing them to hear felonies 

arising anywhere in the county. The fourth District Court in 

Lubbock County—the 72nd Judicial District Court—has a 

district composed of Lubbock and Crosby Counties. The District 

Attorney's office serving Lubbock County averaged slightly 

over 250 felony cases per year during the two years we studied 

for this paper. 

At the time this study was made, Lubbock County did not 

have a Legal Aid Society or similar service. Perhaps it 

should be noted that Lubbock still does not have a Legal Aid 

Society as such for criminal matters, although Legal Services-

Lubbock does provide legal assistance to low income persons 

in civil matters, provided that such persons live in Lubbock 

County, Hale County, or Hockley County. In addition, the 

Texas Tech University School of Law provides certain services 

to indigents through an internship program in which third-

year law students handle indigent cases under the direct 

supervision of a professor at the School of Law. 

Since Lubbock does not have a Legal Aid Society for 

criminal matters, and does not have a special state public 

defenders office funded by the taxpayers, Lubbock defense 

attorneys are either hired by the defendant or are appointed 

by the court. The names of all Lubbock attorneys are placed 

on a list, and the attorneys are then assigned on a rotational 

basis. Article 26.05 of the Texas Code of Criminal Procedure 

provides that "counsel appointed to defend a person accused 

of a felony or a misdemeanor punishable by imprisonment, or 

to represent an indigent in a habeas corpus hearing, shall 

be paid from the general fund of the county in which the 

prosecution was instituted" according to a schedule set forth 

in Article 26.05. 
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Perhaps we should also briefly note that Article 2372p—1 

of the Texas Civil Statutes also grants limited authorization 

for major metropolitan counties to furnish counsel and 

investigative services for indigents accused of committing a 

crime. 

For the purpose of providing timely and effective 
assistance of counsel to those persons accused of 
crime and who are financially unable to employ 
counsel on their own, the Commissioners Court of 
any county in this State having a population of 
more than 1,500,000, according to the last preceding 
federal census, may contract with some already 
established bar association, nonprofit corporation, 
nonprofit trust association or any other nonprofit 
entity (which has for its purpose the providing 
of timely effective assistance of counsel for 
the indigent accused of crime) to assist the 
courts in providing the timely and effective 
assistance of counsel." 

Since Lubbock County falls somewhat short of the 1.5 million 

figure cited in the statute, this law obviously does not 

apply to Lubbock County. 

We shall examine certain other statutes requiring legal 

counsel to be appointed for indigents in the next chapter, 

which attempts to briefly explore the primary Texas laws 

pertaining to the Texas criminal judicial system in general, 

and to the crimes specifically studied in our research data 

in particular. 



CHAPTER III 

A TWO-YEAR COMPARATIVE STUDY USING 
"VIOLENT" AND "NONVIOLENT" CRIMES 

TO TEST CERTAIN HYPOTHESES 

Are there any real and significant differences between 

the classes or categories of persons accused of committing 

a premeditated crime which involves considerable risk to 

human life, and those classes or categories of persons 

accused of committing a criminal offense which involves little 

or no risk to human life? 

In an attempt to answer this basic question, we have 

selected several crimes which are at the same time both 

similar and yet very different. The crimes chosen are similar 

in that: (1) they are primarily premeditated and planned, 

rather than being spontaneous; and (2) they are generally 

considered as being crimes primarily against property. In 

other words, the principal motivating force behind the crimes 

selected for this study is probably the desire to attain a 

benefit (generally in the form of property or material 

possessions) for the person committing the criminal offense, 

rather than being a desire to specifically hurt or destroy 

either the victim or the victim's property. The crimes 

chosen for this study—burglary, robbery, armed robbery, 

embezzlement, forgery, and giving a check, draft or order 

without sufficient funds—all meet these criteria. 

Nevertheless, the crimes chosen for this study differ 

considerably in their likelihood to endanger human life 

during the commission of the offense. A quick synopsis of 

the legal definitions of each of these crimes should illustrate 

how these criminal offenses differ with regard to endangering 

human life. 

13 
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Since the Texas Legislature has enacted a new Texas Penal 

Code, repealing articles of the Texas Penal Code of 1925 and 

Vernon's Texas Penal Code, as amended, and thus changing the 

law which was in effect at the time the offenses studied 

in this paper were committed (and which was still the law 

at the time the cases studied herein reached final disposition), 

we will briefly examine both the old and the new Texas Penal 

Codes. 

Defining the Crimes Studied in This Paper 

Burglary 

Under the law which was in effect at the time the offenses 

studied in this paper were committed (hereinafter referred to 

as being the "old law" or the "former Texas Penal Code" or a 

similar designation), over two dozen articles related to 

burglaries of various types. Article 1389, the basic "burglary" 

statute, provided: 

The offense of burglary is constituted by entering 
a house by force, threats or fraud, at night, or 
in any manner by entering a house at any time, 
either day or night, and remaining concealed therein, 
with the intent in either case of committing a 
felony or the crime of theft. 

This basic definition of "burglary"—which is quite similar 

to the classic old common law definition of that crime—is a 

rather good illustration of the principle that what the law 

says is not necessarily what the law means. Courts have long 

held that "house" can be any type of building or similar 

structure (including boats), that "night" can be any time 

during the 24-hour day-night cycle, and that "entry" can mean 

the penetration of the "house" by any portion of one's body, 

or by hurling, firing or otherwise causing an object (including 
. ., i 

shock waves) to penetrate such house or similar structure. 
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Similarly, although "breaking" means that the entry must be 

made with actual force, even the slightest force is sufficient 

to constitute "breaking." Thus, raising a window or lifting 

the latch of a door that is shut both constitute "breaking" 
2 

m the eyes of the Texas Legislature. 

The former Texas Penal Code set the punishment for 

basic burglary as being confinement in the penitentiary for 

not less than two years nor more than twelve years. Both 

the crime and the punishment varied, however, according to 

the circumstances. For example, if the criminal defendant 

was convicted of either burglarizing a "private residence 

at night" (and again, "night" might mean any time during a 24-

hour period) or of attempting to open "any safe, vault or 

other secure place for money or other valuables by use of an 

acetylene torch or electric arc or nitroglycerin, dynamite, 

gunpowder or other high explosive," such defendant was to be 

confined in the state penitentiary for any term of years 
4 

not less than five years. If, on the other hand, the 

defendant had been convicted of breaking and entering a coin-

operated machine with intent to commit theft, the punishment 

prescribed by statute was a fine of not less than one hundred 

dollars nor more than one thousand dollars, or by confinement 

in a county jail for not less than ten days nor more than two 

years, or by both such fine and imprisonment, or by confinement 

in the state penitentiary for a terra of not more than five 
5 

years. 

It should be evident from these statutory definitions 

that although burglary is primarily a crime against property, 

the punishment established by the old Texas Penal Code pro

visions was dictated more by the danger to human life than 

it was by the dangers of losing one's material possessions, or 

—for that matter—the amount of property lost in the burglary. 

Burglary, by its very nature, involves trespassing into 
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another person's home, business, or similar structure, without 

the owner's permission (or, in the case of concealment, 

remaining there without the owner's permission), with the 

intent to commit a crime—such as theft, robbery or rape. 

The statutes mentioned above set a higher penalty when the 

risk of confrontation between owner and burglar is greater 

(such as burglarizing one's private residence at night, which 

is when most people could be expected to be at home), or 

when the force employed is greater (such as the use of 

explosives). Conversely, the punishment established for 

such offenses as burglarizing coin-operated machines, cars, 

boats, and similar vehicles is generally considerably less— 

not because the material loss suffered by the owner of such 

items is necessarily less, but rather because the risks to 

human life and health is generally less in such situations. 

The multitude of articles relating to burglary under 

the old law has been replaced by a single chapter pertaining 

to burglary and criminal trepass. Chapter 30 of the new 

Texas Penal Code contains only five sections: One section 

gives the basic definitions for the chapter; one section 

establishes the crime of criminal trespass; and three sections 

set forth the requirements for burglary, for burglary of 

coin-operated machines, and for burglary of vehicles. 

According to Section 30.02 of the new Texas Penal Code, 

a person commits the offense of burglary if, without the 

effective consent of the owner he: 

(a) (1) enters a habitation, or a building (or 
any portion of a building) not then open 
to the public, with intent to commit a 
felony or theft; or 

(2) remains concealed, with intent to commit 
a felony or theft, in a building or 
habitation; or 

(3) enters a building or habitation and commits 
or attempts to commit a felony or theft. 
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(b) For the purposes of this section, "enter" means 
to intrude: 
(1) any part of the body; or 
(2) any physical object connected with the body. 

(c) Except as provided in Subsection (d) of this 
section, an offense under this section is a 
felony of the second degree. 

(d) An offense under this section is a felony of 
the first degree if: 
(1) the premises are a habitation; or 
(2) any party to the offense is armed with 

explosives or a deadly weapon; or 
(3) any party to the offense injures or 

attempts to injure anyone in effecting 
entry or while in the building or in 
immediate flight from the building. 

Before we lose any semblance of order, perhaps it should be 

explained at this point that the new Texas Penal Code has established 

certain classifications of punishments for felony and misdemeanor 

criminal offenses, ranging in severity from Capital Felony down to 

Class C Misdemeanor. 

Persons convicted of committing Class C Misdemeanors cannot 

be sentenced to jail or prison terms, although they may face fines 

of up to two hundred dollars. Class C Misdemeanors are generally 

Municipal or Corporation Court offenses which do not entail the 

loss of civil rights. 

Individuals adjudged guilty of committing Class B Misdemeanors 

may be punished by fines of up to one thousand dollars, by confinement 

in jail for a term not to exceed 180 days, or by both such fine and 

imprisonment. 

Since Class A Misdemeanors are the most serious misdemeanors 

under current law, the new Code requires that an individual found 

guilty of a Class A Misdemeanor be punished by a fine not to exceed 

two thousand dollars, by confinement in jail for a term not to 
9 

exceed one year, or by both such a fine and imprisonment. 

An individual adjudged guilty of committing a felonv of 

the third degree faces punishment in the Texas Department of 

Corrections for a term of from two to ten years. In addition 
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to imprisonment, such person may also be fined up to five thousand 

dollars. 

Second-degree felonies carry penitentiary terms of not more 

than twenty years nor less than two years—which terms may be 

coupled with optional fines which may range up to ten thousand 

dollars. 

An individual found guilty of committing a felony of the 

first degree "shall be punished by confinement in the Texas 

Department of Corrections for life or for any term of not more 
12 

than 99 years or less than five years." 

Section 12.31 of the new Texas Penal Code states that an 

individual adjudged guilty of committing a capital felony "shall 

be punished by confinement in the Texas Department of Corrections 

for life or by death." 

It should also be noted in passing that penalties may be 

somewhat higher for repeat and habitual felony offenders: 

(a) If it be shown on the trial of a third-degree felony 
that the defendant has been once before convicted 
of any felony, on conviction he shall be punished 
for a second-degree felony. 

(b) If it be shown on the trial of a second-degree 
felony that the defendant has been once before 
convicted of any felony, on conviction he 
shall be punished for a first-degree felony. 

(c) If it be shown on the trial of a first-degree 
felony that the defendant has been once before 
convicted of any felony, on conviction he 
shall be punished by confinement in the Texas 
Department of Corrections for life, or for any 
term of not more than 99 years or less than 15. 

(d) If it be shown on the trial of any felony 
offense that the defendant has previously been 
convicted of two felony offenses, and the 
second previous felony conviction is for an 
offense that occurred subsequent to the first 
previous conviction having become final, on 
conviction he shall be punished by confinement 
in the Texas Department of Corrections for 
life.13 
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Several comparisons between the old and new Penal Code 

provisions concerning burglary may be noted. First, the 

definition of "entry" has been both broadened and limited by 

the new law. "Entry" has been expanded to include any object 

connected with the body, rather than remaining limited to 

instruments used to take personal property. Discharging 

firearms or other dangerous missiles into a building with 

intent to injure an occupant no longer constitutes an "entry" 

for burglary purposes, although such action is still punishable 

under the new Code as an offense or attempted offense against 

the person under Title 5, Chapter 22. 

A second difference under the new law is that the day-

night distinctions under the old Code and the technical 

requirement of "breaking" are eliminated. Previously, a 

daytime entry could be burglarious only if it was accomplished 

by a breaking, which required "actual force." A nocturnal 

burglary, on the other hand, merely required that the burglar 

either make an entry at night, or remain concealed until 

night "by force, threats or fraud." The new Code states 

in effect that all types and times of entries are created 

equal, and that they will be treated the same, whether they 

occur in daylight or at night. Furthermore, all intrusions 

made without the owner's "effective consent" (which dispenses 

with the element of obtaining entry by a breaking or by force, 

threats, or fraud) are burglarious if accompanied by the 

requisite intent. 

Of more importance to this thesis, however, is the 

Texas Legislature's clarification that the primary distinction 

between the various degrees of punishment for burglary is the 

risk to human life and health. All three conditions which 

may raise burglary to being a felony of the first degree 

indicate legislative concern for the risks burglary poses to 

human life, as opposed to risks to mere property rights. 

Section 30.01 defines "habitation" as being "a structure or 

vehicle that is adapted for the overnight accommodation of 
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persons." Since people may be more likely to be inside a 

habitation, the burglary of such habitation is a more serious 

offense than is the burglary of other types of structures. 

Likewise, since being armed with explosives or deadly weapons 

constitutes increased danger to human life, and since death 

or bodily injury is greater in such instances, such conduct 

is punishable by additional penalty—as is the injury or 

attempted injury of anyone from the time the burglar first 

begins effecting his entry into the structure through the 

time of his immediate flight from such structure. 

For that matter, even the fact that the new Texas Penal 

Code has a section establishing burglary as a separate offense 

indicates the Texas Legislature's concern about the danger 

burglary poses to human life and well-being. If the Legislature 

were merely concerned with the protection of property, no 

separate burglary statute would be needed, since the new 

Texas Penal Code has elsewhere provided for the general offenses 
1ft 17 

of criminal trespass and attempt. Nevertheless, having 

the separate offense of burglary does serve a useful purpose, 

as is pointed out by Seth S. Searcy, III, and James R. 

Patterson: 
A separate burglary offense, however, does perform 
an important criminological function in addition 
to its trespassory and attempt functions; it 
protects against intrusion in places where people, 
because of the special nature of the place, expect 
to be free from intrusion. The provision of this 
protection is the rationale underlying Section 
30.02.18 

We have, therefore, observed that although burglary is 

classified under both the old and the new Texas Penal Codes 

as being an offense against property, the distinctions in 

punishment indicate legislative concern for peoples' rights 

to be free from criminal intrusion in their homes or habitat, 

and—more importantly—with the Legislature's concern for 

the very real dangers burglary poses to the safety for human 

life. 
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Robbery 

Article 1408 of the 1925 Texas Penal Code defined the 

requirements and the punishments for both robbery and for 

armed robbery. Although both criminal offenses were grouped 

together in the single article, they were generally considered 

as being two separate and distinguishable offenses (with 

"robbery" being a lesser included offense of "armed robbery"), 

and they will be treated as such in this paper. Thus, the 

portion of Article 1408 which pertained to "robbery" per se 

stated: 

If any person by assault, or violence, or by 
putting in fear of life or bodily injury, shall 
fraudulently take from the person or possession 
of another any property with intent to appropriate 
the same to his own use, he shall be punished by 
confinement in the penitentiary for life, or for 
a term of not less than five years; 

Article 1409, a companion Code provision concerning 

the acquisition of property by threats, provided: 

If any person, by threatening to do some illegal 
act injurious to the character, person or property 
of another, shall fraudulently induce the person 
so threatened to deliver to him any property, with 
intent to appropriate the same to his own use, he 
shall be imprisoned in the penitentiary not less 
than two nor more than five years. 

Again, such key phrases as "by assault, or violence 

or by putting in fear of life or bodily injury" and "take 

from the person or possession of another" should be specially 

noted. Although robbery involves the theft or fraudulent 

taking of property from another person, it is the risk to 

human life and health that makes it a major or "violent" 

crime. 

This concern for an emphasis upon the health, safety 

and welfare of the victim or intended victim of the criminal 

offense is also clearly evident in the new Texas Penal Code's 

provisions concerning robbery, which are set forth in Section 

29.02: 
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(a) A person commits an offense if, in the 
course of committing theft as defined in 
Chapter 31 of this Code and with intent 
to obtain or maintain control of the 
property, he: 
(1) intentionally, knowingly, or recklessly 

causes bodily injury to another; or 
(2) intentionally or knowingly threatens or 

places another in fear of imminent bodily 
injury or death. 

(b) An offense under this section is a felony of 
the second degree. 

As will be noted later in this chapter, most of the 

offenses we have classified as "nonviolent" crimes being 

studied in this thesis have now been lumped together by the 

new Texas Penal Code under the heading of "theft." By tying 

robbery and theft together, the new law makes the distinction 

between the "violent" and "nonviolent" aspects and character

istics of the two crimes even more evident than it was under 

the former Code. Both crimes involve the taking of property 

from the owner or lawful holder of such property with the 

intention of depriving the owner of such property. The 

distinction between the two criminal offenses is not, there

fore, the value of the property; rather, the reason robbery 

is viewed as being a more serious offense is that the robber 

either causes injury or threatens to cause injury to the 

person of another. 

Perhaps we should also observe in passing that the new 

Code's provisions are somewhat broader than the former law. 

For example, a robbery can now be committed both by acts 

accompanying an unsuccessful theft, and by acts committed 

while escaping after a theft has been committed. The reason 

for these changes should be rather obvious: Since the use 

of threats or force presents just as real and as great a 

danger during an unsuccessful theft or during flight as it 

does during the actual theft itself (or, for that matter. 
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during any other time during a robbery), the new Texas Penal 

Code provides an identical penalty range to cover these "new" 

aspects or dimensions to the criminal offense of robbery. 

Armed Robbery or Aggravated Robbery 

As was noted above. Article 1408 of the 1925 Texas Penal 

Code covered both robbery and armed robbery. After setting 

forth the requirements and punishments for robbery, that 

article continued as follows: 

and when a firearm or other deadly weapon is 
us^d or exhibited in the commission of the 
offense, the punishment shall be death or by 
confinement in the penitentiary for any term 
not less than five years. 

The original offense commonly referred to as "armed 

robbery" was technically known as "robbery-by-firearms"— 

and it generally consisted of exactly that. If a firearm 

or other deadly weapon was used in any way during the com

mission of the robbery, the potential danger to human life 

Was increased and, consequentially, so was the seriousness 

of the crime. 

The offense has been broadened still further by the 

new Texas Penal Code, which replaced the term "robbery-by-

firearms" with "aggravated robbery." The reason for such 

change of terminology should be readily apparent from the 

language and requirements of Section 29.03, which provides 

that: 

(a) A person commits an offense if he commits 
robbery as defined in Section 29.02 of 
this code, and he: 
(1) causes serious bodily injury to 
another, or 
(2) uses or exhibits a deadly weapon. 

(b) An offense under this section is a felony 
of the first degree. 

Subsection (a) (2) is, of course, almost identical to the 

old robbery-by-firearms provisions of Article 1408. Subsection 



24 

(a) (1), however, adds a new dimension which makes "aggravated 

robbery" considerably broader than the old "robbery-by-firearms." 

Since the robber could inflict considerable injury to his 

victim (or to others) without actually using or exhibiting a 

"firearm or other deadly weapon" during the commission of the 

offense, and since the legislative intent was to protect and 

promote the health, safety and welfare of the victims of criminal 

attack by (hopefully) discouraging such attacks, and to punish 

acts endangering human life as well as property, subsection (a) 

(1) was added. Nevertheless, the injury must be inflicted 

or the weapon used for the purpose of effecting the theft or 

robbery; otherwise, it is an offense against the person rather 

than actually constituting robbery—which is both an offense 

against the person and an offense against property. 

Since burglary, robbery, and robbery-by-firearms (also 

known as armed robbery, and now replaced by aggravated robbery) 

are generally considered rather serious offenses which generally 

involve both premeditated intent and potential violence, and 

since all three crimes are offenses against both persons and 

property, we have chosen those crimes to represent the more 

"violent" criminal offenses studied in and for this paper. 

The "nonviolent" criminal offenses studied include two 

aspects or areas of theft which are especially unlikely to 

involve force or risk to human life: (1) embezzlement, and 

(2) giving a check, draft or order without sufficient funds— 

plus the somewhat related criminal offense of forgery. 

Embezzlement 

At the time the offenses studied in this paper were 

committed, "embezzlement" was defined by Article 1534 as 

follows: 

If any officer, agent, clerk, employee, or attorney 
at law or in fact, of any incorporated company or 
institution, or any clerk, agent, attorney at law 
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or in fact, servant or employee of any private 
person, copartnership or joint stock association, 
or any cosignee or bailee of money or property, 
shall embezzle, fraudulently misapply or convert 
to his own use, without the consent of his principal 
or employer which may have come into his possession 
or be under his care by virtue of such office, agency 
or employment, he shall be punished in the same 
manner as if he had committed a theft of such money 
or property. 

Articles 1535 and 1536 extend the criminal offense to cover 

embezzlement by factor or commission merchants, and embezzlement 

by carriers, respectively. Basicly, embezzlement involves the 

fraudulent appropriation, taking or conversion of another 

person's property by one who originally had lawful access to 

such property. Although the lawful owner of such property may 

have consented to the embezzler's having possession of such 

property, the owner did not consent to the embezzler's fraudulent 

misappropriation, taking or conversion of such property to and 

for his own use and benefit. The person accused of committing 

embezzlement is generally an agent or employee of the victim, and 

generally has been placed in a position of trust which allows 

him to defraud his employer or principal of the embezzled property. 

The former embezzlement statute, quoted above, states 

that a person convicted of embezzlement "shall be punished in 

the same manner as if he had committed a theft of such money or 

property." The new Texas Penal Code goes one step further, and 

has consolidated embezzlement and many similar offenses into a 

new, more sweeping and general definition of theft: 

Theft as defined in Section 31.03 of this code 
constitutes a single offense superseding the 
separate offenses previously known as theft, 
theft by false pretext, conversion by a bailee, 
theft from the person, shoplifting, acquisition 
of property by threat, swindling, swindling by 
worthless check, embezzlement, extortion, 
receiving or concealing embezzled property, and 
receiving or concealing stolen property. 
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(a) A person commits an offense (of theft) if, 
with intent to deprive the owner of property: 
(1) he obtains the property unlawfully; or 
(2) he exercises control over the property, 

other than real property, unlawfully. 

(b) Obtaining or exercising control over property 
is unlawful if: 
(1) the actor obtains or exercises control 

over the property without the owner's 
effective consent; or 

(2) the property is stolen and the actor 
obtains it from another or exercises 
control over the property obtained by 
another knowing it was stolen. 

(c) For purposes of Subsection (b) (2) of this 
section: 
(1) evidence that the actor has previously 

participated in recent transactions 
other than, but similar to, that which 
the prosecution is based is admissible 
for the purpose of showing knowledge 
or intent are raised by the actor's 
plea of not guilty; 

(2) the testimony of an accomplice shall 
be corroborated by proof that tends 
to connect the actor to the crime, 
but the actor's knowledge or intent 
may be established by the uncorroborated 
testimony of the accomplice. 

(d) An offense under this section is: 
(1) a Class C misdemeanor if the value of the 

property stolen is less than $5; 
(2) a Class B misdemeanor if: 

(A) the value of the property stolen is 
$5 or more but less than $20; or 

(B) the value of the property stolen is 
less than $5 and the defendant has 
previously been convicted of any 
grade of theft; 

(3) a Class A misdemeanor if the value of the 
property stolen is $20 or more but less 
than $200; 

(4) a felony of the third degree if: 
(A) the value of the property stolen is 

$200 or more but less than $10,000, 
or the property is one or more head of 
cattle, horses, sheep, swine, or goats 
or any part thereof under the value of 
$10,000; 
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(B) regardless of value, the property 
is stolen from the person of another 
or from a human corpse or grave; or 

(C) the value of the property stolen is 
less than $200 and the defendant 
has been previously convicted two 
or more times of any grade of theft; 

(5) a felony of the second degree if the value 
of the property stolen is $10,000 or more. 

Perhaps the principal difference between the old and new 

Texas Penal Codes is that the old Code focused a great deal of 

attention on the means and methods by which the criminal actor 

obtained the property, while the new Code takes aim at the 

harm that accompanies the acquisitive conduct of the criminal 

actor, rather than being as concerned about how such acquisition 

was accomplished. The reasons the framers of the new Code felt 

consolidation was necessary are briefly summarized by Searcy 

and Patterson: 

No part of the old Penal Code produced more 
confusion, more appellate litigation, and more 
reversals on technicalities unrelated to the 
actor's guilt or innocence than the multitude 
of offenses proscribing criminal acquisitions 
of another's property. Although the theft 
offenses attempted to separate guilty from 
innocent acquisitions, they did so clumsily, 
and their effect all too often was to embroil 
the courts in nice questions about the appro
priateness of conviction under one offense 
label as opposed to another. The distinctions 
between the various offense were unnecessary 
for establishing the point at which acquisitive 
conduct becomes criminal—that can be done 
generally—and they provided no rational 
basis for penalty determinations or for the 
provision of defenses; they did, however, 
place unnecessary obstacles before the conviction 
of the guilty.^^ 

Giving Check, Draft or Order Without Sufficient Funds 

Article 567b of the former Texas Penal Code set forth a 

rather long and involved series of sections making it a crime 
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to give a check, draft or order if one did not have sufficient 

funds to cover such check, draft or order: 

Section 1. It shall be unlawful for any person or 
firm to make, draw, utter or deliver, or to cause 
or direct the making, drawing, uttering or delivering, 
with intent to defraud, any check, draft or order for 
the payment of money on any bank, person, firm or 
corporation knowing that the maker, drawer or payor 
does not have sufficient funds in or on deposit with 
such bank, person, firm or corporation for the 
payment in full of such check, draft or order, as well 
as all other outstanding checks, drafts or orders upon 
such funds then outstanding. 

(Note: Section la is quite similar to Section 1, 
above, except that it pertains to the pa3mient of 
wages or salaries for personal services.) 

Sec. 2. Failure on the part of the 
maker or drawer thereof or the person causing 
the making, drawing, uttering or delivering of 
any check, draft or order, pa5mient of which 
has been refused by the drawee, to pay the 
holder thereof the amount due thereon within 
ten (10) days after receiving notice 
that such check, draft or order has 
not been paid by the drawee, shall be prima 
facie evidence of intent to defraud and of 
knowledge of insufficient funds in, or on 
deposit with such bank, person, firm or 
corporation 

Sec. 3. Notice as used herein shall be 
notice in writing sent by registered or 
certified mail or telegram addressed to such 
person or to such person and firm at the place 
listed on the check, draft or order, and proof 
of compliance with this Section shall constitute 
prima facie evidence that such notice was given. 

Sec. 4(a). For the first conviction of 
a violation of this Act, in the event the 
amount of the check, draft or order given on 
any bank, person firm or corporation is less 
than Fifty Dollars ($50), punishment shall 
be by imprisonment in the county jail for not 
exceeding two (2) years, or by a fine not 
exceeding One Thousand Dollars ($1,000), or 
by both such fine and imprisonment. 



(b) If it be shown on the trial of a case 
involving a violation of this Act in which the 
check, draft or order given on any bank, person, 
firm or corporation is less than Fifty Dollars 
($50) that the defendant has been once before 
convicted of the same offense, he shall, on his 
second conviction, be punished by confinement 
in the county jail for not less than thirty (30) 
days nor more than two (2) years, and by a fine 
not exceeding Two Thousand Dollars ($2,000). 

(c) If it be shown upon the trial of a 
case involving a violation of this Act where 
the amount of the check, draft or order is less 
than Fifty Dollars ($50), that the defendant 
has two (2) or more times before been convicted 
of the same offense, regardless of the amount 
of the check, draft or order involved in the 
first two (2) convictions, upon the third or 
any subsequent conviction, the punishment 
shall be by confinement in the penitentiary 
for not less than two (2) nor more than ten 
(10) years. 

(d) For a violation of this Act, in the 
event the amount of the check, draft or order is 
Fifty Dollrs ($50) or more, punishment shall 
be by confinement in the penitentiary for not 
less than two (2) years nor more than ten (10) 
years. 

(NOTE: Section 5 pertains to service of 
process and to compensation of witnesses.) 

Sec. 6. If any person who has theretofore 
filed a complaint with any district or county 
attorney of this State alleging a violation 
of this Act, or who has furnished information to 
any such district or county attorney which has 
resulted in the acceptance by such district or 
county attorney of such complaint, or who has 
testified concerning such a violation before a 
grand jury of this State which has thereafter 
returned an indictment on such violation, shall 
suggest to or request the county or district 
attorney in charge of such prosecution, that 
such case be dismissed, he shall be guilty of a 
misdemeanor, and upon conviction thereof shall 
be fined not less than One Hundred Dollars ($100), 
nor more than Five Hundred Dollars ($500). 

As was noted above, the new Texas Penal Code incorporated 

this offense into the general criminal offense of theft. 

29 
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Nevertheless, the new Code has also made special provision for 

persons who are charged and convicted of writing "bad" or "hot" 

checks or similar sight orders. 

Since "criminal intent" to deprive the owner of property 

is a requisite for proving theft, and since it would probably 

be more difficult to prove such intent in cases involving bad 

checks than it would in most other areas of theft. Section 

31.06 of the new Texas Penal Code sets out a presumption for 

theft by check. The presumption is very similar to the presumption 

imposed by Section 2 of Article 567b, quoted above, except that 

it adds a presumption to cover cases where the criminal actor 

has no account. Unlike the notice required by Section 3 of 

Article 567b, the notice of dishonor necessary to invoke the 

presumption under the new Code is not required to be by registered 

or certified mail or telegram, although the receipt of notice 

(which must be established in order for the presumption to 

be invoked) will be presumed only if notice is sent by registered 

or certified mail or telegram. 

It should also be noted that Section 31.06 covers only the 

passing of worthless checks used to commit theft. A new 

provision. Section 32.41, covers the less serious situation 

where the recipient is not defrauded out of the value of 

anything—as, for example, where the recipient of the bad 

check has given up nothing in return for the check. Although 

Section 32.41 is primarily directed to the issuance of bad 

checks (and similar sight orders for the payment of money) 

outside the area of theft, this section can nevertheless 
22 

constitute a lesser included offense of theft. 

Forgery 

Although a near multitude of articles concerning the criminal 

offense of forgery may be found in the former Texas Penal Code 

(primarily in Chapters One and Two of Title 14: Trade and 

Commerce), the primary portions of such statutes are as follows: 
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He is guilty of forgery who without lawful authority, 
and with intent to injure or defraud, shall make a 
false instrument in writing purporting to be the act 
of another, in such manner that the false instrimient 
so made would (if the same were true) have created, 
increased, diminished, discharged or defeated any 
pecuniary obligation, or would have transferred, or in 
any manner have affected any property whatever.^3 

He is also guilty of forgery who, without lawful 
authority, and with intent to injure or defraud, shall 
alter instrument in writing then already in existence, 
by whomsoever made, in such manner that the alteration 
would (if it had been legally made) have created, 
increased, diminished, discharged or defeated any 
pecuniary obligation, or would have transferred, or in 
any manner have affected any property whatever.^ 

The false making or alteration, to constitute 
forgery, must be done with intent to injure or defraud, 
and the injury must be such as affects one pecuniarily, 
or in relation to his property.^^ 

The words "Instrument in writing" as used in this 
chapter, include every writing purporting to make known 
or declare the will or intention of the party whose act 
it purports to be, whether the same be of record or 
under seal or private signature, or whatever other form 
it may have. It must be upon paper or parchment, or 
some substance, made to resemble either of them. The 
words may be written, printed, stamped or made in 
any other way, or by any other device. And the words 
"in writing," "write." "written," include all these 
modes of making.... 

The word "alter," in the definition of forgery, 
means to erase or obliterate any word, letter or figure, 
to extract the writing altogether, or to substitute 
other words, letters or figures for those erased, 
obliterated or extracted, to add any other word, letter 
or figure to the original instrimient, or to make any 
other change whatever which shall have the effect to 
create, increase, diminsh, discharge or defeat a pecuniary 
obligation, or to transfer, or in any other way affect 
any property whatever.^7 

The instrument must purport to be the act of 
"another," and within the meaning of this word, as 
used in defining forgery, are included this State, 
the United States, or either of the States or Territories 
of the Union; all of the several branches of the government 
or either of them; all public or private bodies, politic 
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and corporate; all courts; all officers, public or 
private, in their official capacity; all partnerships 
in professions or trades; and all other persons, 
whether real or fictitious, except the person engaged 
in the forgery. "̂ ^ 

"Pecuniary obligation" means every instrument having 
money for its object, and every obligation for the 
breach of which a civil action for damages may be 
lawfully brought.^^ 

By an instrument which would "have transferred 
or in any manner have affected" property, is meant 
every species of conveyance, or undertaking in 
writing, which supposes a right in the person purporting 
to execute it, to dispose of or change the character 
of property of every kind, and which can have such 
effect when genuine.30 

One is guilty of making or altering, who, knowing 
the illegal purpose intended, shall write, or cause 
to be written, the signature, or the whole or any 
part of a forged instrument. All persons in the 
illegal act are deemed guilty of forgery.31 

It is a forgery to make, with intent to defraud 
or injure, a written instrument, by filling up over 
a genuine signature, or by writing on the opposite 
side of a paper so as to make the signature appear 
as an endorsement.^^ 

When the person making or altering an instrument 
in writing acts under an authority which he has good 
reason to believe, and actually does believe, to be 
sufficient, he is not guilty of forgery, though the 
authority be in fact insufficient and void.^-' 

Any person guilty of forgery shall be confined 
in the penitentiary not less than two nor more than 
seven years.-^^ 

If any person shall knowingly pass as true, or 
attempt to pass as true, any such forged instrument 
in writing as is mentioned and defined in the preceding 
articles of this chapter, he shall be confined in the 
penitentiary not less than two nor more than five years.-' 

It should be noted from the above definitions that forgery 

bears many similarities to theft. Indeed, there may be numerous 

instances when forgery would also constitute either theft or 

attempted theft. Nevertheless, forgery has not been incorporated 

into the general theft provisions of the new Texas Penal Code, 



33 

as have the other "nonviolent" crimes studied in this paper. The 

reason for such distinction may be that forgery is more than 

merely a method for stealing which relies largely upon deception; 

forgery also poses an especially great threat to trade and 

commerce. Nevertheless, despite its strong threat to commerce, 

forgery generally poses little threat to human life, and hence 

constitutes a rather "nonviolent" offense for this study. 

The new Texas Penal Code has consolidated various provisions 

of the old Penal Code covering forgery of different types of 

documents, and has even incorporated the criminal offense of 

counterfeiting, which had previously occupied an entirely separate 

chapter of Title 14. Despite the fact that the new law is much 

more concise and brief, in many respects it is also somewhat 

broader, and has even added coverage of such miscellaneous items 

as forgery of drug prescriptions. 

Chapter 32 of the new Texas Penal Code is concerned with 

the various types and forms of fraud, with the forgery provisions 

being delegated to Subchapter B, which at present houses only 

two sections—one of which deals with "forgery," while the other 

one concerns "criminal stimulation." Section 32.21, the forgery 

statute, provides: 

(a) For purposes of this section: 
(1) "Forge" means: 

(A) to alter, make, complete, execute, or 
authenticate any writing so that it purports: 
(i) to be the act of another who did not 

authorize that act; 
(ii) to have been executed at a time or 

place or in a numbered sequence other 
than was in fact the case; or 

(iii) to be a copy of an original when no 
such original existed; 

(B) to issue, transfer, register the transfer 
of, pass, publish, or otherwise utter a 
writing that is forged within the meaning 
of Paragraph (A) of this subdivision; or 

(C) to possess a writing that is forged within 
the meaning of Paragraph (A) with intent 
to utter it in a manner specified in Paragraph 
(B) of this subdivision. 
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(2) "Writing" includes: 
(A) printing or any other method of recording 

information 
(B) money, coins, tokens, stamps, seals, credit 

cards, badges, and trademarks; and 
(C) symbols of value, right, privilege or 

identification. 

(b) A person commits an offense if he forges a writing 
with intent to defraud or harm another. 

(c) Except as provided in Subsections (d) and (e) of this 
section an offense under this section is a Class A 
misdemeanor. 

(d) An offense under this section is a felony of the 
third degree if the writing is or purports to be a 
will, codicil, deed, deed of trust, mortgage, 
security instrument, security agreement, credit 
card, check or similar sight order for payment of 
money, contract, release, or other commercial 
instrument. 

(e) An offense under this section is a felony of the second 
degree if the writing is or purports to be part of an issue 
of money, securities, postage or revenue stamps, or other 
instruments issued by a state or national government or by 
a subdivision of either, or part of an issue of stock, 
bonds, or other instruments representing interests in 
or claims against another person. 

These, then, are the criminal offenses we have chosen to 

represent the "nonviolent" side of the spectrum of criminal 

offenses. They may involve theft, or deception, or misrepre

sentation, or similar motives or means. But, by and large, 

they involve little or no threat to human life, and they do not 

necessarily employ deadly weapons to accomplish their criminal 

objectives. 

Expectations and Hypotheses 

Having thus examined the legal definitions of the six foregoing 

crimes, and having explored and explained our reasons and rationale 

for carefully choosing these particular criminal offenses to 

represent "violent" and "nonviolent" crimes, we return to our 
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original question: Are there any real and significant differences 

between the classes or categories of persons accused of committing 

a premeditated crime which involves considerable risk to human 

life (such as burglary, robbery, and armed or aggravated robbery), 

and those classes or categories of persons accused of committing 

a criminal offense which involves little or no risk to human 

life (such as embezzlement, forgery, and giving a check, draft 

or order without sufficient funds)? We also return to our 

original corollary question: If two simultaneous studies were 

being conducted using the same basic data, but with one of the 

studies examining only "violent" crimes while the other concentrated 

on "nonviolent" offenses, would the two studies come to different 

answers and conclusions? In an effort to determine possible 

answers to these two interrelated questions, we have in fact 

conducted two simultaneous studies using the same hypotheses for 

each; one study concentrated on "violent" crimes, while the other 

examined "nonviolent" offenses. It should be noted that the 

hypotheses themselves do not concentrate on the violent-nonviolent 

crime distinctions. Rather, the data has been split along the 

violent-nonviolent demarcation, and parallel tables will be 

utilized to facilitate study of the similarities and differences. 

Although somewhat similar studies have been made at other 

times and places, most of those studies were primarily concerned 

with such socio-economic variables as race, sex, economic wealth, 

and social status or position within a perceived class system. 

Thus, Marvin E. Wolfgang determined that economicly disadvantaged 

blacks were more likely to be sentenced to death (when and where 

the death penalty was permitted) than were "middle-class" whites. 

Similarly, William J. Chambliss has reported that persons convicted 

of committing "white-collar" crimes were less likely to receive 

prison sentences than were more economicly disadvantaged persons 
37 . . 

who had been convicted of committing theft. After examining 
convicts sentenced to the Texas Department of Corrections, Henry 
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Bullock decided that there was a definite correlation between a 

defendant's race and the severity of the sentence that defendant 
38 

received. Although Bullock's findings were later challenged 
39 

and controverted in part by John Hagan, a study by Hagan did 

conclude that poorer defendants tended to be charged with more 

serious offenses. Indeed, our criminal judicial system in 

general—and the criminal courts in particular—have been accused 
41 

with discriminating against both blacks and the poor. The 

conception that our criminal judicial system is actually a means 

by which the Establishment protects itself and the powerful 

while exploiting the powerless masses is not far removed from the 

Marxian view of class conflict, and is championed by Chambliss 

and Seidman: "How favorable a 'bargain' one can strike with 

the prosecutor in the pretrial confrontations is a direct 

function of how politically and economically powerful the 

defendant is....(T)he lower class, indigent, and minority group 

member is most likely to be prosecuted for his offenses...." 

Richard Quinney has made somewhat similar criticisms of our 

criminal justice system: 

Obviously judicial decisions are not made uniformly. 
Decisions are made according to a host of extra
legal factors, including the age of the offender, 
his race, and social class. 

Perhaps the most obvious example of judicial 
discretion occurs in the handling of cases of 
persons from minority groups. Negroes, in comparison 
to whites, are convicted with lesser evidence and 
sentenced to more severe punishments."̂ -̂  

Perhaps James Eisenstein and Herbert Jacob best summarized such 

sentiment when they concluded their organizational analysis of 

the criminal court systems of Baltimore, Chicago, and Detroit, 

by saying: 

The redistribution of liberty, property, and reputation 
effected by the criminal courts does not fall evenly 
across the population. In these three cities, as in 
most large American cities, defendants in the criminal 
courts were mostly black, poor, young and male. That 
tells us much about American politics. The behaviors 
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most severely punished by governmental power 
are those in which persons on the fringes of 
American society most readily engage. Black 
and poor young males have the greatest economic 
incentive to engage in property crimes, because 
they are often frozen out of the lawful labor 
market. Moreover, crimes of violence most 
readily erupt among the poor, where crowded 
living conditions and poor health exacerbate 
the tensions produced by poverty, relative 
deprivation, and real or imagined discrimination. 
It is an inescapable fact of American life 
that crime as defined by law and by police 
practices occurs mostly among the young poor 
and that blacks comprise a disproportionate 
share of the urban poor. Crimes (especially 
white-collar crimes) committed by other segments 
of the population attract less public attention, 
less scrutiny from the police, and less vigorous 
prosecution. ̂'̂  

It may be noted that the studies mentioned above emphasize 

the role of such extra-legal characteristics or attributes as the 

race, age, sex and "class" (which seems to be generally synonomous 

with socio-economic status) of the accused. Based upon the 

charges and conclusions of the forementioned studies, we shall 

begin by making the following hypotheses: 

H- Defendants belonging to a minority racial group 
tend to receive stiffer or longer sentences than do 
defendants belonging to the dominant "white," 
Caucasian, or "Anglo" racial group. 

H2 As a defendant's age increases, the length or 
severity of the sentence he receives if convicted 
decreases. 

H-, Males tend to receive longer or more severe 
sentences than do females. 

A defendant's class or socio-economic status—the other primary 

extra-legal attribute pointed out in many of the studies noted 

above—will not be studied in this paper, since income, education, 

and similar economic indicators were not listed in the defendants' 

files at the Sheriff's Office. 

Numerous newspaper and magazine articles, books, reports, and 

papers have been written about courtroom negotiations in general, 
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and about the practice of "plea bargaining" in particular. In 

general, "plea bargaining" refers to the negotiations between a 

prosecutor and a defense attorney or defendant over the criminal 

charge facing the defendant, or over the sentence which the 

prosecutor will recommend to the judge in return for a plea 

of guilty by such defendant. Plea bargaining generally 

involves compromises made by prosecuting attorneys with criminal 

defendants or their counsel to obtain guilty pleas."^^ It has 

been asserted that a typical prosecutor generally has two main 

reasons for choosing to bargain with defendants and their 

counsel: 

First, since he (the prosecutor) is under extreme 
administrative pressure from an overwhelming caseload, 
even a conscientious prosecutor often must bargain 
pleas to save time. Second, his chance of convicting 
a defendant before a jury is often not high. Gaps in 
that state's proof, a shortage of credible witnesses, or 
a repsectable defendant whom the jury will hesitate to 
convict can make adjudication a perilous course. As 
the probability of conviction at trial decreases, a 
prosecutor becomes increasingly receptive to conviction 
of the accused through a guilty plea. The bargaining 
plea secures the state's "half a loaf." 

The basic rationale behind plea bargaining is that striking such 

bargains or compromise settlements not only saves time and 

expense for the state and the accused, but also eliminates the 
48 

uncertainty both would experience at trial. 

Many writers and commentators have, nevertheless, castigated 

the practice of plea bargaining. Such authors argue that plea 

bargaining is actually detrimental both to society in general, 

and to the defendant in particular. It is argued that plea 

bargaining is detrimental to society because it intrudes on 

society's interests either by limiting the range of punishment 

which the judiciary may utilize in setting sentences, or by 

opposing society's decision (as set out in laws, statutes and 

ordinances) that criminal conduct should be met with particular 
49 

penalties. It is argued that plea bargaining is detrimental 
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to the criminal defendant, since such defendant surrenders his 

constitutional rights to confront his accusers in a court of 

law and to be tried by a jury of his peers: 

Plea bargaining nullifies constitutional guarantees 
for a substantial number of criminal defendants, yet 
it is a key element of the existing criminal justice 
bureaucracy. The conflict between administrative 
economy and constitutional values is intense. The 
Constitution guarantees the primacy of the individual 
in the criminal process; the fifth and sixth amendments 
embody the basic protections to be afforded all 
criminal defendants....Perhaps elimination of plea 
bargaining would require so drastic a reallocation 
of resources that the basic social order would be 
seriously threatened. But to accept such a justification 
would be to admit that the fifth and sixth amendment 
guarantees have proved unworkable. Abolition of 
constitutional protections should come only through 
fiill and open public debate, not through the unsupervised 
practices of prosecutors, defense counsel, and judges.... 
To restore the defendant's fundamental trial rights to 
their traditional preeminence, plea bargaining should be 
declared unconstitutional.^^ 

Proponents of plea bargaining argue that it is the prosecuting 

attorney's duty and obligation to evaluate his evidence, to determine 

the likelihood of conviction, to attempt to ascertain the probable 

risk a particular defendant poses to society in general, and to 

weigh such factors against the time and expense required for a 

criminal trial. In order to do this, however, prosecutors must 
51 

be given the freedom to "make a deal" with the defense. 

Similarly, it is argued that plea bargaining is not really 

detrimental to defendants: 

Trials do not seem essential to protect the 
constitutional rights of individuals. To the 
extent that the opponents of plea bargaining 
advance their argument as benefiting criminal 
defendants by requiring a trial determination 
of truth, they evince a devout faith in the 
infallibility of trial as a method of learning 
the truth. Trial is at best only an imprecise 
means of determining truth Moreover, when a 
defendant knows the prosecution can prove the case, 
the bargained plea is in his interest and provides 
a necessary incentive for the avoidance of the 
needless expense of a trial. 
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A number of writers have taken a middle course, agreeing with 

the proponents of plea bargaining that the flexibility allowed by 

prosecutorial decisionmaking should be maintained, but suggesting 

that appropriate judicial safeguards be established and maintained 

which would help make plea bargains more equitable, more evenly 

applied, and fairer to all concerned. As Judge Breitel pointed 

out, "The question then is not how to eliminate or reduce 

discretion, but how to control it so as to avoid the unequal, the 

arbitrary, the discriminatory, and the oppressive."-*-̂  To this 

end, the American Bar Association has promulgated its Standards 

Relating to Pleas of Guilty, which is a set of procedural safe

guards designed to govern the plea bargaining process, and to help 

insure that similarly situated defendants are afforded equal 

bargaining opportunities. 

But what constitutes equal bargaining opportunities? What 

criteria are used by prosecuting attorneys? For that matter, 

is there any real difference between the actual results achieved 

as a result of a plea bargain, and the results achieved after 

standing trial? What kinds of concessions do prosecutors make 

in order to induce a defendant to plead guilty? 

Although there is a broad spectrum of plea arrangements 

currently being used by prosecuting attorneys, the three most 

common types of plea bargains are probably: (1) sentence 

recommendation, (2) pleading guilty to a lesser included offense, 

and (3) dismissing certain charges in an indictment, information, 

or other charging paper. Not only do such concessions enable a 

defendant to receive a shorter sentence; they may also improve 

his chances of receiving a probated sentence. Under this arrangement, 

the defendant typically agrees to plead guilty and be assessed, a 

jail term or prison sentence. In return, the prosecutor agrees to 

recommend to the judge that the defendant's sentence be probated 

or suspended pending the defendant's good behavior in the future. 

In other words, the accused is found guilty and is sentenced to a 
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term in jail or prison—but then that prison term is put in 

suspension; it hangs, somewhat like the proverbial sword of 

Damocles, above the defendant's head until the entire term of the 

sentence has completely expired. If he runs afoul of the law 

while the probated sentence is still in effect, the defendant 

may be sent to jail or prison for the full term originally imposed. 

Since most convictions—as many as ninety per cent in some 

jurisdictions—result from guilty pleas, and since Milton 

Heumann has reported that many defendants apparently believed or 

felt that they either would or might gain some benfit from 

entering into a plea bargain, our next hypothesis will presume 

that such is the case: 

H, Persons who plead guilty are more likely to 
receive lighter sentences than are persons who 
are found guilty after standing trial. 

What factors most strongly influence prosecuting attorneys 

and their staff members to plea bargain with a particular defendant? 

Is a prosecutor most influenced by a defendant's race, his sex, his 

socio-economic status, his past criminal record...or what? In a 

study conducted by Dominick R. Vetri, prosecuting attorneys in 

forty-three states were surveyed, and were asked what factors 

were most important to them when they were deciding whether to 

alter charges or to propose a particular sentence. The most 

important factors (according to the prosecutors) were the 

strength—or, more precisely, the weakness—of the government's 

case (85.0 per cent answered affirmatively to this factor), the 

belief that the court would have adequate scope to punish on 

conviction of the charge to which the plea was accepted (83.3 per 

cent), and the defendant's prior criminal record (80.0 per cent). 

The only other factors receiving widespread or majority support 

from the prosecutors in Vetri's study were the particular crime 

charged (70.0 per cent), the cooperative attitude of the defendant 

(68.4 per cent), prosecuting witnesses do not wish prosecution 

continued (60.0 per cent), and repetitious counts in the 
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indictment (55.0 per cent). Interviews and discussions conducted 

by this writer with prosecuting attorneys who have prosecuted cases 

both in Lubbock and in surrounding counties tend to agree with the 

primary factors suggested by Vetri's study. Assuming the evidence 

was deemed to be equally strong between several cases, the 

prosecuting attorneys generally indicated the primary factor 

determining whether an accused would be offered a probated 

sentence in exchange for a guilty plea was the accused's prior 

criminal record—while the primary factor determining the length 

of the sentence was generally the crime or crimes the defendant 

was charged with committing. It should, of course, be noted that 

since the sources for the foregoing factors are the prosecuting 

attorneys themselves, such data is open to charges that the 

data is not truly objective, and that the prosecuting attorneys 

may be merely stating idealistic goals or may be phrasing their 

remarks with an eye toward how such remarks would look in print. 

Are these statements merely idealistic platitudes with little 

basis in fact—or do these prosecutors' stated guidelines actually 

hold true when examined further? The strongest primary factor 

noted by both Vetri and by this writer which is suitably 

susceptible to objective evaluation is the defendant's prior 

criminal record. We therefore propose the following hypotheses: 

H A person with a prior criminal record is more 
^ likely to be convicted than is a person with 

no prior conviction on his record. 

H Of those persons who are found guilty of 
^ committing a crime, first offenders are more 

likely to receive probated sentences than are 
persons with prior criminal records. 

H Of those persons who are found guilty of 
^ committing a crime, persons who have previously 

been convicted of committing another criminal 
offense (whether of the same type or category 
or of a different type or category of crime) 
are likely to receive a more severe sentence 
than are persons with no prior conviction on 
their records. 
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Finally, since several studies have indicated that persons 

who post bond (or who are released on their own personal 

recognizance) are more likely to receive lighter sentences than 

are persons who fail to post bond and who consequently remain in 

jail, the distinction between persons who post bond and those who 

fail to post bond may be more significant than it would probably 

otherwise appear at first glance. Stuart S. Nagel, Jonathan D. 

Casper and Anne Rankin have all published studies showing that 

defendants who fail to obtain a pretrial release are generally 

convicted and given more severe sentences than are those who are 
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released prior to their respective trials. Granted, at least 

part of this result can probably be logically explained by 

observing that those persons who are most likely to be convicted 

of the most serious offenses are both more likely to receive 

more severe sentences if convicted (the dependent variable in 

this analysis), and are more likely to be denied the right to 

make bond—or, if bonds are permitted in such cases, they are 

more likely to be confronted with higher bonds (the independent 

variable). There is, however, evidence that the failure to post 

bond may have other, more ominous detrimental effects upon the 

later stages of the judicial process. Neubauer has, for example, 

determined that defendants who remain in jail are more likely to 

lose their jobs than are defendants who may be similarly situated 

but who are able to post their bail bond—and since unemployed 

persons convicted of the criminal charges pending against them are 

less likely to qualify for probation, Neubauer has demonstrated 

that the inability to post bond and be released from jail is 
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indeed related to qualification for probation. Furthermore, 

research conducted by Martin A. Levin has indicated that persons 

who are released on bail are better able to assist their attorneys 

in preparing better cases; consequently, defendants who are 

released prior to trial have a definite advantage over similar 
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defendants who remain in jail. It should be noted, however, 
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that Eisenstein and Jacob obtained very mixed results in this area: 

Baltimore was the only one of the three cities studied by them 

which followed the norm cited in the studies mentioned above—and 

although Baltimore trial courts convicted jailed defendants more 

often than bailed defendants, once the defendants were convicted, 

the jailed versus bailed status did not have a strong effect on 

either the likelihood of their imprisonment or on the length of 

the sentence received. In Chicago, bail status made no important 

difference in any outcome. In Detroit, the third city studied by 

Eisenstein and Jacob, bail status did not affect dismissals, 

convictions, or the length of the prison terms; the bail status 

did, however, help discriminate between those convicted defendants 

who were imprisoned and those whose sentences were probated. 

Following the majority of the studies cited above, our final 

hypothesis is: 

Hp Defendants who post bond are more likely 
to receive lighter sentences than are 
defendants who do not post bond. 

Again, as was noted at the outset, we will be testing 

each of the above hypotheses with two sets of data gathered at 

the same time and in the same locale: The first set of data is 

derived from the confidential criminal records of persons accused 

of committing "nonviolent" crimes, while the second set of data is 

taken from the criminal records of persons charged with committing 

"violent" crimes. 



CHAPTER IV 

DATA AND EVALUATION 

It should be observed that the eight hypotheses we have set 

forth in the preceding chapter can easily be divided into three 

groups or classes. The first three hypotheses attempt to determine 

whether such extra-legal characteristics or attributes as race, 

age, or sex of the accused appear to interrelate in predictable 

fashion with the sentence, if any, received. Although Hypotheses 

Four through Seven are somewhat interrelated and deal either 

directly to indirectly with the practice of plea bargaining, this 

second group of hypotheses may be further divided into two 

subcategories: (1) Hypothesis Four is concerned directly with 

plea bargaining, and attempts to determine whether defendants 

who do enter into such bargains actually tend to receive lighter 

sentences than do defendants who are sentenced after standing 

trial; (2) Hypotheses Five through Seven attempt to determine 

whether the accused's prior criminal record appears to influence 

or to predictably interrelate with the sentence imposed upon 

the defendant. Finally, Hypothesis Eight deals with neither 

legal nor extra-legal characteristics or attributes of the accused, 

but rather is concerned with whether there appears to be a cor

relation between whether a defendant posts bond and such 

defendant's ultimate sentence. 

We studied 702 cases, which consisted of all the criminal 

complaints for the felonies previously listed which were officially 

filed in Lubbock County, Texas, from January 1, 1969, through 

December 31, 1970—a period of two full years. Following the 

example and suggestions of Stanford Labovitz and others, our 

independent and dependent variables were treated as interval 

measures for this study, and it will be noted interval scales 

were used in the tables that follow. 

The remainder of this chapter consists of tables and analysis 

which test the hypotheses drawn from the literature surveyed in 

45 
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Chapter Three. Although the hypotheses were set forth in the 

preceding chapter, for the sake of clarity and convenience, each 

hypothesis will be restated and will then be followed by discussion, 

tables and analysis pertaining to such hypothesis. 

Extra-Legal Factors 

Many of the studies noted in the preceding chapter point out 

that most of the defendants receiving stiffer or longer sentences 

tend to be young, male and either balck or a member of a similar 

racial minority group or class. Most of such stidies, however, 

were based upon random sampling. One of the studies, for example, 

admitted that the cases chosen were those cases which happened to 

come before the court on the day the researcher happened to be 

sitting in such court—and even then, the researcher took only 

those cases whose names he could clearly hear from the back of the 

courtroom. Would the results be the same if the data used 

consisted of every criminal case (or of every criminal case of a 

particular classification) filed in such county over an acceptably 

long period of time? We, of course, cannot answer that question 

per se, since our study was made in a different place and at a 

different time than the original studies mentioned above. 

Nevertheless, since our data does consist of every burglary, 

robbery, armed robbery, embezzlement, forgery, and "bad check" 

charge of felony status committed in Lubbock County, Texas, over 

a two-year period, we decided to use our data to test the presumed 

correlation between such extra-legal characteristics or attributes 

of the accused (i.e., sex, age, and ethnic status), and the 

final disposition and sentence received. At the same time, we will 

control for "violent" versus "nonviolent" crimes, as such terms 

have been defined in Chapter Three. 

The independent variables for our first three hypotheses are, 

respectively: 
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(1) The defendant's race or ethnic group. 

(2) The defendant's age. 

(3) The defendant's sex. 

The dependent variable for each of the above three hypotheses 

is the length of the sentence the defendant received. 

HYPOTHESIS ONE: Defendants belonging to a minority racial group 
tend to receive stiffer or longer sentences than do defendants 
belonging to the dominant "white," Caucasian, or "anglo" racial 
group. 

The defendants named in the cases we studied fell into three 

major ethnic groups: Of the 702 cases studied, 324 (or 46.2 per 

cent) were listed as being "white" or Caucasian, 202 (or 28.8 

per cent) were "black" or Negro, 142 (20.2 per cent) were reported 

as "Chicano," "Mexican" or Spanish-surnamed, and the race or 

ethnic designation was not filled in on 34 cases. As was mentioned 

previously, from a genetic standpoint, the Chicanos should probably 

be listed together with the Caucasians or whites—but from a 

practical and realistic viewpoint, Chicanos appear to be considered 

(both by themselves and by the Caucasian, anglo majority) to be a 

niinority ethnic group. We have, therefore, placed the Chicanos into 

the "nonwhite" category in the tables that follow. The cases studied 

for this paper thus divide almost equally between "white" and 

"non-white" ethnic backgrounds, with 324 and 344, respectively. 

Hypothesis One presumes that minorities are discriminated 

against in the criminal justice system. We will first examine our 

data without controlling for the crime committed, and will then 

examine the same data using such controls. A total of 296 of the 

702 cases studied resulted in convictions and jail or prison 

terms being assessed against the defendant. 
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TABLE H — 1 

CROSSTABULATION OF ETHNIC GROUPS BY LENGTHS OF SENTENCES 

ETHNIC 
GROUP 

White 
Nonwhi t e 

COLUMN TOTAL 

LENGTH OF SENTENCES 
6 YRS OR LESS 

94 (83.2%) 
161 (88.0%) 

255 (86.1%) 

7-19 YEARS 

14 (12.4%) 
16 ( 8.7%) 

30 (10.1%) 

20 YRS OR MORE 

5 (4.4%) 
6 (3.3%) 

11 (3.7%) 

ROW TOTAL 

113 (100.0%) 
183 (100.0%) 

296 (100.0%)^ 

Arrangement of the data in this fashion tells us little other than 

the rather obvious conclusion that a higher percentage of nonwhites were 

sentenced than were whites. The table itself is neither significant 

(raw chi square =1.35 with two degrees of freedom, for a significance 

of 0.5093) nor particularly helpful increasing our accuracy of prediction 

(tau-b = 0.066) . 

The next two tables divide the data between "violent" and "nonwhite" 

criminal offenses, as those terms are defined in Chapter Three. 

TABLE H^—2 

CROSSTABULATION OF ETHNIC GROUPS BY LENGTH OF SENTENCES 
(VIOLENT OFFENSES ONLY) 

ETHNIC 
GROUP 

White 

Nonwhite 

COLUMN TOTAL 

6 YRS OR LESS 

58 (79.5%) 

127 (87.6%) 

185 (84.9%) 

7-19 

11 

15 

26 

LENGTH OF SENTENCES 
YEARS 

(15.1%) 

(10.3%) 

(11.9%) 

20 YEARS OR MORE 

4 (5.5%) 

3 (2.1%) 

7 (3.2%) 

ROV 

73 

145 

218 

1 TOTAL 

(100.0%) 

(100.0%) 

(100.0%) 
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TABLE H — 3 

CROSSTABULATION OF ETHNIC GROUPS BY LENGTH OF SENTENCES 
(NONVIOLENT CRIMES ONLY) 

ETHNIC 
GROUP 

White 

Nonwhite 

COLUMN TOTAL 

LENGTH OF SENTENCES 
6 YRS OR LESS 

35 (92.1%) 

34 (97.1%) 

69 (94.5%) 

7-

3 

1 

4 

•19 YEARS 

(7.9%) 

(2.9%) 

(5.5%) 

20 YRS OR MORE 

0 (0.0%) 

0 (0.0%) 

0 (0.0%) 

ROW TOTAL 

38 

35 

73 

(100.0%) 

(100.0%) 

(100.0%) 

Again, neither of the above two tables proved to be statistically 

significant, although both came closer than did the uncontrolled data 

in Table H — 1 . The table using data from the "violent" offenses only 

almost proved to be statistically significant (chi square = 0.2181, and 

its tau-b was also strong (0.11). Likewise, our first hypothesis is 

not supported by partial correlation coefficients after we controlled 

for the defendant's prior criminal record. 

TABLE «l-

PARTIAL CORRELATION BETWEEN ETHNIC 

ETHNIC GROUP 

(white = 0; nonwhite = 1) 

UNCONTROLLED 

CONTROLLING FOR: 

Violent vs. Nonviolent 

Age 

Prior Criminal Record 

Both Violent/Nonviolent 

And Age 

Both Violent/Nonviolent 
And Prior Record 

Violent/Nonviolent, Age 
And Prior Record 

Whether Bond Was Paid 

LENGTH OF 

r 

+0.0005 

+0.0045 

+0.0275 

-0.0105 

+0.0105 

-0.0080 

+0.0103 

-0.0008 

-4 

GROUPS AND 

SENTENCES 

P 

0.497 

0.468 

0.310 

0.425 

0.425 

0.443 

0.426 

0.494 

SENTENCE SEVERITY 

PROBATION 

r 

0.0923 

0.0985 

0.0185 

0.0704 

0.0704 

0.0672 

0.0722 

0.0923 

V. JAIL 

P 

0.04 7 

0.037 

0.016 

0.102 

0.102 

0.113 

0.097 

0.048 
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Although ethnic status may first appear to have some notable 

effect upon the defendant's ability to gain a probated sentence 

(although weak, the r of 0.0923 is still statistically significant 

at the 0.05 level), the defendant's prior record explains enough of 

the variance to drop the r below the 0.05 significance level. The 

length of the sentences imposed upon the defendants in our study 

appears to be unrelated to such defendant's ethnic status. 

Nevertheless, since it was earlier noted that a higher percentage 

of nonwhites were sentenced than were whites, it would perhaps be 

beneficial for us to briefly examine the correlation between a defendant's 

race and his chances for having the charges against him dismissed. 

TABLE H — 5 

PARTIAL CORRELATION BETWEEN RACE AND DISMISSALS 

ETHNIC GROUP 

(White = 0; Nonwhite = 1) 

(Convicted = 0; Dismissed = 1) 

UNCONTROLLED 

CONTROLLING FOR: 

Violent vs. Nonviolent Offense (V/N) 

Age 

Sex 

Prior Criminal Record 

V/N & Age 

V/N & Prior Record 

Age & Sex 

Prior Record & Age 

V/N, Prior Record & Age 

V/N, Prior Record & Sex 

DISMISSALS vs. 

r 

-0.0912 

-0.0822 

-0.0810 

-0.0874 

-0.0872 

-0.0880 

-0.0795 

-0.0791 

-0.0754 

-0.0726 

-0.0816 

CONVICTIONS 

P 

0.011 

0.019 

0.020 

0.014 

0.013 

0.017 

0.022 

0.023 

0.029 

0.034 

0.020 

Prior Record, Age & Sex 

V/N, Prior Record, Age & Sex 

0.0746 

0.0752 

0.030 

0.029 
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As may be noted from the above table, there definitely does 

appear to be a significant correlation between one's race and 

one's chances for dismissals—and this correlation remained 

statistically significant even when we controlled (either singularly 

or in combination) for the defendant's age, sex and prior criminal 

record, and for the type of crime the defendant was charged with 

committing. It should, however, be noted that the r is not 

particularly strong anywhere in the above table. 

It thus appears that although a definite racial bias may 

occur between the date of the arrest and the time the case is 

ultimately disposed of, race or ethnic origin does not appear 

to be a significant factor in the actual sentence imposed 

against a convicted defendant. 

HYPOTHESIS TWO: As a defendant's age increases, the length 
or severity of the sentence he receives if convicted decreases 

Our basic raw data indicate that most of the felonies we studied 

were either committed by younger persons or were charged against 

young persons. Over half of the 702 cases we studied were 

attributed to defendants who were 25 years of age or younger— 

and more than a third of the total number of accused were under 

21 years of age. But how do the sentences assessed convicted 

young felons compare with those given older persons accused of 

committing the same offense? In each of the following Hypothesis 

Two (H^) tables, the defendant's age will be used as our independent 

variable, while the length of sentence received constitutes our 

dependent variable. Again, we will first look at a synopsis 

table of all data collected, and will then break the data into 

separate tables so that we can study the differences, if 

any, between "violent" and "nonviolent" offenses and offenders. 
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TABLE H2—1 

CROSSTABULATION OF AGE OF DEFENDANT BY LENGTH OF SENTENCE IMPOSED 

AGE 

20 or Less 

21 - 27 

28 & Older 

COLUMN TOTAL 

LENGTH OF SENTENCES 
6 YRS 

119 

94 

40 

253 

OR LESS 

(93.0%) 

(84.7%) 

(72.7%) 

(86.1%) 

7-19 YEARS 

9 (7.0%) 

12 (10.8%) 

9 (16.4%) 

30 (10.2%) 

20 YRS OR MORE 

0 ( 0.0%) 

5 ( 4.5%) 

6 (10.9%) 

11 ( 3.7%) 

ROW TOTAL 

128 (100.0%) 

111 (100.0%) 

55 (100.0%) 

294 (100.0%) 

It would appear from the data in this table that there is a definite 

correlation between the age and the length of the sentence imposed— 

but the tau-b (0.2021) is positive, which means the length of the 

sentences imposed increases as the age of the defendant increases. Not 

only is this exactly opposite what our hypothesis predicted, but the 

results are statistically significant at even the one per cent level 

(chi square = 17.7322 with four degrees of freedom; significance 

level = 0.0014, which indicates that there is only 1/71 odds that such 

results would occur due to random chance). 

Table H — 2 which sets forth the basic partial correlation between 

the defendant's age and the severity of sentence imposed upon such 

defendant, also appears to show a significant correlation: 

TABLE H^—2 

PARTIAL CORRELATION BETWEEN AGE AND SEVERITY OF SENTENCE 

AGE 

Uncontrolled 

Controlling for Violent 
vs. Nonviolent Offenses 

LENGTH OF SENTENCE 

r 

0.1767 

0.1891 

P 

0.001 

PROBATION vs. JAIL TERM 

r 

0.2102 

0.001 0.1981 

P 

0.000 

0.000 
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Before we conclude that older persons convicted of committing 

crimes definitely tend to receive longer sentences than do their 

younger counterparts, we will attempt to control the data according 

to the categories of crime committed. We will first examine the 

same data controlling for "violent" and "nonviolent" offenses 

in crosstabulation, which will segregate the data pertaining to 

violent crimes from the data pertaining to nonviolent offenses. 

TABLE H2—3 
CROSSTABULATION OF AGE OF DEFENDANT BY LENGTH OF SENTENCE IMPOSED 

(VIOLENT OFFENSES ONLY) 

AGE 

20 or Less 

21 - 27 

28 & Older 

COLUMN TOTAL 

6 YRS 

96 

67 

20 

183 

OR LESS 

(93.2%) 

(82.7%) 

(62.5%) 

(84.7%) 

LENGTH 01 

7-19 YEARS 

7 ( 6.8%) 

11 (13.6%) 

8 (25.0%) 

26 (12.0%) 

^ SENTENCES 

20 YRS OR MORE 

0 ( 0.0%) 

3 ( 3.7%) 

4 (12.5%) 

7 ( 3.2%) 

ROW TOTAL 

103 (100.0%) 

81 (100.0%) 

32 (100.0%) 

216 (100.0%) 

Raw chi square = 21.6132 with 4 d.f. = 0.0002. Tau-b + 0.2636. 

TABLE H2—4 

CROSSTABULATION OF AGE OF DEFENDANT BY LENGTH OF SENTENCE IMPOSED 
(NONVIOLENT OFFENSES ONLY) 

AGE 

20 or Less 

21 - 27 

28 & Older 

COLUMN TOTAL 

LENGTH OF SENTENCES 

6 YRS 

22 

27 

20 

69 

OR LESS 

(91.7%) 

(96.4%) 

(95.2%) 

(94.5) 

7-19 YEARS 

2 (8.3%) 

1 (3.6%) 

1 (4.8%) 

4 (5.5%) 

20 YRS OR MORE 

0 (0.0%) 

0 (0.0%) 

0 (0.0%) 

0 (0.0%) 

ROW 

24 

28 

21 

73 

TOTAL 

(100.0%) 

(100.0%) 

(100.0%) 

(100.0%) 

Raw chi square = 0.5951 with 2 d.f. = 0.7426. Tau-b = -0.0616. 

The additional information provided by the last two tables makes it 

appear that what had earlier seemed to be a significant correlation 
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between the defendant's age and the sentence imposed is in reality 

only significant as to the "violent" offenses studied. Not only 

does the "nonviolent" data table prove entirely insignficant 

(indeed, the chi square indicates that the results probably are 

the result of chance.'), the tau-b is extremely weak and unconvincing— 

although it is interesting to note that, weak as it may be, it 

still runs in the direction of our original hypothesis and counter 

to the results of Table H2—3. The table charting the violent 

offenses, on the other hand, appears to be quite noteworthy. Not 

only is there a rather strong correlation between the defendant's 

age and the sentence such defendant receives (Tau-b = + 0.2636), 

but the results are significant at even the 0.0002 level. Moreover, 

the tau-b indicates that knowledge of a defendant's age improves 

the accuracy of predicting the length of his sentence—provided, of 

course, that one also knows that such defendant has been convicted 

of committing one of the offenses defined in this study as being a 

"violent" crime. 

But does it make any difference which violent crime such defendant 

has been convicted of committing? The tables that follow break the 

data down by individual crimes. The first table. Table H2—5, 

combines the 23 persons convicted of burglarizing motor vehicles 

with the seven sentenced for burglarizing coin-operated machines. 

Although these two crimes have been classified as being "violent" 

crimes for the purposes of this study, we have done so rather hesitantly, 

since they generally involve only potential violence at best, and 

could probably be better considered as being only quasi-violent 

crimes. Nevertheless, since they do represent considerably more 

potential violence than do the "nonviolent" crimes chosen for this 

study, we have included them with the "violent" offenses in Table 

H — 3 . It should also be noted that Table H2—7 includes both 

robbery by assault and robbery by firearms (armed robbery). 
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TABLE H^—5 

CROSSTABULATION OF AGE OF DEFENDANT BY LENGTH OF SENTENCE IMPOSED 
(BURGLARY OF MOTOR VEHICLES AND BURGLARY OF COIN-OPERATED MACHINES) 

AGE 

20 or Less 

21 - 27 

28 and Older 

COLUMN TOTAL 

LENGTH OF SENTENCES 

6 YRS 

18 

8 

3 

29 

; OR LESS 

(100.0%) 

(100.0%) 

( 75.0%) 

( 96.7%) 

7-19 YEARS 

0 (0.0%) 

0 (0.0%) 

1 (25.0%) 

1 (3.3%) 

20 YRS OR MORE 

0 (0.0%) 

0 (0.0%) 

0 (0.0%) 

0 (0.0%) 

ROW TOTAL 

18 

8 

4 

30 

(100.0%) 

(100.0%) 

(100.0%) 

(100.0%) 

Raw chi square = 6.7241 with 2 d. f. = 0.0347. Tau-b = + 0.3066. 

TABLE H2—6 

CROSSTABULATION OF AGE OF DEFENDANT BY LENGTH OF SENTENCE IMPOSED 
(BURGLARY) 

AGE 

20 or Less 

21 - 27 

28 and Older 

COLUMN TOTAL 

LENGTH OF SENTENCES 

6 YRS 

65 

51 

12 

128 

OR LESS 

(98.5%) 

(89.5%) 

(75.0%) 

(92.1%) 

7-

1 

6 

4 

11 

•19 YEARS 

(1.5%) 

(10.5%) 

(25.0%) 

( 7.9%) 

20 YRS OR MORE 

0 (0.0%) 

0 (0.0%) 

0 (0.0%) 

0 (0.0%) 

ROW TOTAL 

66 

57 

16 

139 

(100.0%) 

(100.0%) 

(100.0%) 

(100.0%) 

Raw chi square = 10.6516 with 2 d.f. = 0.0049. Tau-b = + 0.2531. 

TABLE H2—7 

CROSSTABULATION OF AGE OF DEFENDANT BY LENGTH OF SENTENCE IMPOSED 
(ROBBERY) 

AGE 

20 or Less 

21 - 27 

28 and Older 

COLUMN TOTAL 

6 YRS 

5 

2 

0 

7 

OR LESS 

(55.6%) 

(22.2%) 

( 0.0%) 

(30.4%) 

7-

4 

5 

4 

13 
1 

LENGTH OF SENTENCES 

19 YEARS 

(44.4%) 

(55.6%) 

(80.0%) 

(56.5%) 

20 YRS OR MORE 

0 (0.0%) 

2 (22.2%) 

1 (20.0%) 

3 (13.0%) 

ROW TOTAL 

9 

9 

5 

23 

(100.0%) 

(100.0%) 

(100.0%) 

(100.0%) 

Raw X2 = 6.2491 with 4 d.f. = 0.1813. Tau-b = + 0.4419. 
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TABLE H — 8 

CROSSTABULATION OF AGE OF DEFENDANT BY LENGTH OF SENTENCE IMPOSED 
(RAPE) 

AGE 

20 or Less 

21 - 27 

28 and Older 

COLUMN TOTAL 

6 

1 

0 

0 

1 

YRS OR LESS 

(100.0%) 

(0.0%) 

(0.0%) 

( 20.0%) 

7-

0 

0 

0 

0 

LENGTH OF SENTENCES 

19 YEARS 

(0.0%) 

(0.0%) 

(0.0%) 

(0.0%) 

20 YRS OR MORE 

0 (0.0%) 

2 (100.0%) 

2 (100.0%) 

4 ( 80.0%) 

ROW TOTAL 

1 

2 

2 

5 

(100.0%) 

(100.0%) 

(100.0%) 

(100.0%) 

Raw chi square = 5.0000 with 2 d.f. = 0.0821; Tau-b = + 0.7071. 

A study of the four tables printed above should reveal that our 

earlier observation that knowing that a defendant of a particular age 

has been convicted of commiting a "violent" crime does tend to increase 

one's ability to accurately predict the length of such defendant's 

sentence. Although the levels of significance and predictability may 

vary from violent crime to violent crime, each of the violent crimes 

studied for this paper supported our earlier observation that as a 

defendant's age increases, the length of the sentence he receives 

also tends to increase—which, of course, is exactly the opposite what 

our Hypothesis Two predicted. Again, that observation extends only 

to the violent crimes studied; no such correlation (in either 

direction) was observed among defendants sentenced for committing 

non-violent crimes. Nevertheless, since the prosecutors 

interviewed by both Vetri and by this writer claimed to pay a great 

deal of attention to defendants' prior criminal records, and since 

it would be logical to assume that a young person would tend to have 

a lesser criminal record than would older defendants, we have 

introduced controls for prior criminal records: 
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TABLE H2—-9 

PARTIAL CORRELATION BETWEEN AGE AND SEVERITY OF SENTENCE 
WHEN CONTROLLING FOR PRIOR CRIMINAL RECORDS 

AGE 

UNCONTROLLED: 

CONTROLLING FOR: 

(1) Prior Record 

(2) Prior Record 
and 

Violent/Nonviolent 

LENGTH OF SENTENCE 

r 

0.1767 

0.1249 

0.1392 

P 

0.001 

0.016 

0.009 

PROBATION vs. JAIL TERM 

r 

0.2102 

0.1039 

0.0963 

P 

0.000 

0.038 

0.051 

Finally, Table H2—10 charts the partial correlation between 

defendants' ages and the rate of dismissals. 

TABLE H2 —10 

PARTIAL CORRELATION BETWEEN AGE AND DISMISSALS 

AGE 

UNCONTROLLED 

CONTROLLING FOR: 

Violent/Nonviolent (V/N) 

Race 

Prior Record (PR) 

Sex 

V/N & Race 

V/N & Sex 

V/N, Race &< Prior Conviction 

V/N, PR, & Race 

DISMISSAL 

r 

0.0687 

0.0537 

0.0545 

0.0713 

0.0583 

0.0454 

0.0524 

0.0412 

0.0489 

P 

0.041 

0.087 

0.085 

0.036 

0.070 

0.126 

0.093 

0.150 

0.109 
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Again, a positive correlation which appears to be significant 

at the 0.05 level when uncontrolled fails to prove significant at 

the 0.05 level when controls are introduced. It may be of some 

interest to note, however, that prior criminal record is the only 

control variable tested which does not explain away the apparent 

correlation between age and dismissals. 

Thus, the last three tables set forth above indicate that 

although the defendant's age still proves to be a suitable and 

statistically significant predictor of the length of the sentence 

such defendant may be likely to receive if convicted, controls for 

the defendant's race and sex and for the type of crime such defendant 

was accused of committing all drop the correlation between age and 

dismissals below the 0.05 level of significance—and most of the 

variance in the liklihood of probation which originally appeared to 

be explained by age may actually be attributed to the defendant's 

prior criminal record. Indeed, when the additional control of the 

type of crime the defendant was accused of committing (violent vs. 

nonviolent) is added, the r is weakened to the extent that it is no 

longer significant at the 0.05 level. 

HYPOTHESIS THREE: Males tend to receive longer or more severe sentences 
than do females. 

At the time the felonies studied in this paper were committed, the 

ladies had definitely 'failed to gain anything even approaching equal 

status with men in the category of numbers of felonies they were charged 

with committing. Approximately ninety per cent of the felonies studied 

by us were charged to the fellows. Is there a similar discrepancy 

in the sentences handed out to men and women convicted of committing 

those felonies? Hypothesis Three predicts that there will be a 

difference, and that difference will mean that male felons will tend 

to have longer jail or prison terms than will female felons. Again, we 

will begin by looking at an uncontrolled sample, and will then control 

for the types of crimes committed. 
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TABLE H — 1 

CROSSTABULATION OF SEX OF DEFENDANT BY LENGTH OF SENTENCE IMPOSED 
(Both Violent and Nonviolent) 

SEX 

MALE 

FEMALE 

COLUMN TOTAL 

DEPENDENT 
6 YRS OR LESS 

239 (85.1%) 

18 (94.7%) 

257 (85.7%) 

7-19 YEARS 

29 (10.3%) 

1 ( 5.3%) 

30 (10.0%) 

LENGTH OF SENTENCES: 
20 YRS OR MORE 

13 (4.6%) 

0 (0.0%) 

13 (4.3%) 

ROW TOTAL 

281 (100.0%) 

19 (100.0%) 

300 (100.0%) 

Raw chi square = 1.5290 with 2 d.f. = 0.4656. Tau-b = - 0.0678 

TABLE H — 2 

CROSSTABULATION OF SEX OF DEFENDANT BY LENGTH OF SENTENCE IMPOSED 
(Violent Crimes Only) 

SEX 

MALE 

FEMALE 

COLUMN TOTAL 

LENGTH OF SENTENCES 
6 YRS OR LESS 

179 (84.0%) 

6 (85.7%) 

185 (85.1%) 

7-19 YEARS 

25 (11.7%) 

1 (14.3%) 

26 (11.8%) 

20 YRS OR MORE 

9 (4.2%) 

0 (0.0%) 

9 (4.1%) 

ROW TOTAL 

213 

7 

220 

(100.0%) 

(100.0%) 

(100.0%) 

Raw chi square = 0.3353 with 2 d.f. = 0.8457. Tau-b = - 0.0108. 

TABLE H-^—3 

CROSSTABULATION OF SEX OF DEFENDANT BY LENGTH OF SENTENCE IMPOSED 
(Nonviolent Crimes Only) 

SEX 

MALE 

FEMALE 

COLUMN TOTAL 

6 YRS OR LESS 

59 

12 

(93.7%) 

(100.0%) 

71 (95.7%) 

LENGTH OF SENTENCES 

7-19 YEARS 

4 

0 

(6.3%) 

(0.0%) 

(5.3%) 

20 YRS OR MORE 

0 

0 

0 

(0.0%) 

(0.0%) 

(0.0%) 

ROW TOTAL 

63 (100.0%) 

12 (100.0%) 

75 (100.0%) 

Raw chi square = 0.8048 with 1 d.f. = 0.3697. 

Corrected chi square = 0.0385 witn i d.f. = 0.8444. Tau-b = - 0.1036 
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Although the tau-b's in the above three tables would tend to 

lend some small support to Hypothesis Three, the chi squares in each 

table show that the results are very possibly or probably due to 

random chance, and are not reliable or statistically significant. 

We also tried the same computations controlling for individual felonies— 

but none of the resulting tables were statistically significant. 

Hypothesis Three is, therefore, not confirmed by our data, since we 

could not find any significant difference in the treatment of convicted 

felonies according to their sex. 

Table H — 4 sets forth the partial correlation between the defendant's 

sex (our independent variable) and the rate of dismissals and severity 

of sentence imposed if such defendant was convicted (our independent 

variable) and the rate of dismissals and severity of sentence imposed 

if such defendant was convicted (our dependent variables); 

TABLE H — 4 

PARTIAL CORRELATION BETWEEN SEX, DISMISSALS AND SENTENCE 

SEX 

UNCONTROLLED 

CONTROLLING FOR: 

Violent/Nonviolent 

Age 

Race 

Prior Record 

Bond Disposition 

V/N & Prior Record 

V/N, Age & P/R 

Bond Disposition, 
V/N & Age 

DISMISSALS 

r 

0.1000 

0.0889 

0.0932 

0.0966 

0.0981 

0.0885 

0.0862 

P 

0.006 

0.012 

0.009 

0.007 

0.007 

0.013 

0.015 

LENGTH OF 

r 

-0.0623 

-0.0568 

-0.0822 

-0.0434 

-0.0575 

-0.0319 

-0.0446 

-0.0601 

SENTENCE 

P 

0.144 

0.166 

0.080 

0.230 

0.163 

0.294 

0.225 

0.153 

PROBATION/JAIL 

r 

0.0242 

0.0052 

0.0027 

0.0711 

0.0278 

0.0614 

0.0535 

0.0001 

P 

0.340 

0.465 

0.482 

0.113 

0.318 

0.148 

0.182 

0.499 



61 

A moderately strong correlation (r = 0.1; p = 0.006) between a 

defendant's sex and such defendant's chances for dismissal remain 

highly significant even after controlling for the defendant's age, 

race and prior record, and for the type of crime committed, although 

the correlation lost much of its significance when we controlled for 

the type of crime committed. None of the correlations between sex 

and the severity of sentence variables (length of sentence, and 

probation vs. jail term) proved significant at the 0.05 significance 

level, and all of the r's were notably weak. 

Legal and Quasi-Legal Factors 

Plea Bargaining and Prior Records 

If a knowledge of such extra-legal factors as race, age and sex, 

fails to generally improve the accuracy of our predictions concerning 

the sentence a convicted felon is likely to receive, will a knowledge 

of such legal variables as the defendant's prior criminal record—or 

of such quasi-legal matters as knowing he probably entered into a plea 

bargain—prove to be more reliable and accurate indicators for us to 

use as a basis for predicting sentences? 

We noted in Chapter Three that the prosecuting attorneys interviewed 

by Vetri claimed to pay a great deal of attention to a defendant's 

prior record when proposing a sentence as part of a plea arrangement. 

If such is really the case, and if such has also been the practice in 

Lubbock County, Texas, at the time the criminal offenses studied for 

this paper were being resolved, then knowledge that a defendant has a 

prior criminal record should help us accurately predict the sentence 

such defendant is likely to receive—especially if judges and juries 

also pay a great deal of attention to a convicted defendant's prior 

criminal record at the time such judge or jury is setting the level of 

punishment. Thus, Hypotheses Five, Six and Seven attempt to probe this 

legal factor. 

Before turning to our hypotheses dealing specifically with a 

defendant's prior criminal record, we will first probe the matter of 
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plea bargains. Although neither the official court records nor the 

official police records admit that a particular defendant entered into 

a plea arrangement with the prosecuting attorney, we can—and have-

separated those cases in which the defendant entered a plea of guilty. 

We can therefore compare the sentences imposed after a plea of guilty 

is entered with the sentences imposed after a defendant is found 

guilty by the judge or a jury. 

HYPOTHESIS FOUR: Persons who plead guilty are more likely to receive 
lighter sentences than are persons who are found guilty after standing 
trial. 

As was observed in Chapter Three, plea bargaining is essentially a 

process of negotiation between the prosecution and the defense in 

which the prosecution offers the defendant certain concessions in 

exchange for a guilty plea. At that time, we noted several concessions 

that normally may be involved—all of which may involve a potential 

reduction in the punishment to be imposed upon and against the defendant 

Generally, a reduction in the punishment would involve reducing the 

time the defendant might otherwise have to spend in jail or prison, 

allowing certain terms to run concurrently instead of consecutively, 

giving the defendant a probated sentence instead of requiring him 

to serve the sentence behind bars, or any combination of the above. 

Of course, just because a prosecutor offers a particular proposal to 

a defendant in exchange for the defendant's pleading guilty instead 

of insisting upon his constitutional right to stand trial does not 

mean the defendant will actually receive that proposed punishment. 

Sentences are imposed by official judicial action, not by prosecuting 

attorneys, and judges may accept or reject the plea arrangement worked 

out between the prosecution and the defense, as anyone who followed 

the Watergate proceedings should easily remember. As the United 

State Supreme Court pointed out in Boykin v. Alabama, "Before accepting 

a waiver of fifth and sixth amendment rights, a judge making this 

inquiry into voluntariness must inform the defendant of the nature of 
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the charge and the consequences of his plea."^ The American Bar 

Association's Standards Relating to Pleas ̂  Guilty goes even 

further: 

The court should not accept a plea of guilty or nolo 
contendre without first determining that the plea is 
voluntary. By inquiry of the prosecuting attorney 
and defense counsel, the court should determine 
whether the tendered plea is the result of prior plea 
discussions and a plea agreement, and, if it is, what 
agreement has been reached. If the prosecuting attorney 
has agreed to seek charge or sentence concessions 
which must be approved by the court, the court must 
advise the defendant personally that the recommendations 
of the prosecuting attorney are not binding on the 
court. The court should then address the defendant 
personally and determine whether any other promises 
or force or threats were used to obtain the plea. 

Nevertheless, courts generally seem to be inclined to accept the 

defendant's plea of guilty or nolo contendre, and will generally abide 

by the plea arrangement worked out between prosecution and defense. 

Our Hypothesis Four anticipates that the "concessions" supposedly 

given by prosecutors should show up as lighter sentences for accused 

persons who plead guilty, when compared with the sentences awarded 

defendants found guilty at trial. Since such lighter sentences can 

mean either shorter sentences or probated sentences, we have examined 

both possibilities. Again, we will first examine the raw data, and 

will then compare the same data when controlled for the type of felony. 

Since none of the 702 cases we studied resulted in the defendant 

being found not guilty after standing trial, we will only be comparing 

the sentences actually imposed, although we will be comparing both 

the length of the sentences and probated versus nonprobated sentences 

with our independent variables (defendant entered plea of guilty, 

or defendant found guilty at trial). 
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TABLE H, — 1 
4 

CROSSTABULATION OF DISPOSITION BY LENGTH OF SENTENCE 
(Both Violent and Nonviolent Crimes) 

DISPOSITION 

PLEA ENTERED 

FOUND GUILTY 

COLUMN TOTAL 

LENGTH OF SENTENCE 
6 YRS OR LESS 

244 (87.8%) 

11 (73.3%) 

255 (87.0%) 

7-19 YEARS 

26 (9.4%) 

3 (20.0%) 

29 (9.9%) 

20 YRS OR MORE 

8 (2.1%) 

1 (6.7%) 

9 (3.1%) 

ROW TOTAL 

278 (100.0%) 

15 (100.0%) 

293 (100.0%) 

Raw chi square = 2.6342 with 2 d.f 

TABLE H,—2 
4 

CROSSTABULATION OF DISPOSITION BY PROBATED SENTENCE 
(Both Violent and Nonviolent Crimes) 

DISPOSITION 

PLEA ENTERED 

FOUND GUILTY 

COLUMN TOTAL 

PROBATION vs. JAIL TERM 
PLACED 

152 

8 

160 

ON PROBATION 

(70.7%) 

(44.4%) 

(68.7%) 

SENTENCED TO JAIL 

63 (29.3%) 

10 (55.6%) 

73 (31.3%) 

ROW TOTAL 

215 (100.0%) 

18 (100.0%) 

233 (100.0%) 

Raw chi square = 5.3210 with 1 d.f. = 0.0211. 

Corrected chi square = 4.1707 with 1 d.f. = 0.0411. Tau-b = + 0.1511. 

Judging from our preliminary analysis of the above two tables, it 

appears as if "copping a plea" does little to shorten a defendant's 

sentence, although it appears to greatly enhance his ability to be 

placed on probation. Even after correcting the chi square to more 

accurately allow for potential error in a table having only one degree 

of freedom. Table H,—2 proved significant at approximately the four 

per cent level. Furthermore, the rather strong tau-b indicates that 

knowing that a defendant has entered a plea of guilty may very well 

improve our accuracy in predicting the likelihood of a probated sentence 

for such defendant. We will now control for the crimes such defendants 

were found guilty of committing. 
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TABLE H,—3 
4 

CROSSTABULATION OF DISPOSITION BY LENGTH OF SENTENCE 
(Violent Crimes Only) 

DISPOSITION 

PLEA ENTERED 

FOUND GUILTY 

COLUMN TOTAL 

6 YRS OR LESS 

174 

10 

(85.3%) 

(71.4%) 

184 (84.4%) 

LENGTH OF SENTENCES 
7-19 YEARS 

22 (10.8%) 

3 (21.4%) 

25 (11.5%) 

20 YRS OR MORE 

8 

1 

(3.9%) 

(7.1%) 

(4.1%) 

ROW TOTAL 

204 (100.0%) 

14 (100.0%) 

218 (100.0%) 

Raw chi square = 1.9220 with 2 d.f. = 0.3825. Tau-b = + 0.0916. 

TABLE H,—4 
4 

CROSSTABULATION OF DISPOSITION BY LENGTH OF SENTENCE 
(Nonviolent Crimes Only) 

DISPOSITION 

PLEA ENTERED 

FOUND GUILTY 

COLUMN TOTAL 

Raw chi square 

LENGTH OF SENTENCES 
6 YRS OR LESS 

70 (94.6%) 

1 (100.0%) 

71 (94.6%) 

i = 0.0571 with ] 

7-19 YEARS 

4 (5.4%) 

0 (0.0%) 

4 (5.4%) 

L d.f. = 0.81] 

20 YRS OR MORE 

0 (0.0%) 

0 (0.0%) 

0 (0.0%) 

LI. 

ROW TOTAL 

74 (100.0%) 

1 (100.0%) 

75 (100.0%) 

Corrected chi square =0.0 with 1 d.f. = 1.0. Tau-b = - 0.0276. 

TABLE H, — 5 
4 

CROSSTABULATION OF DISPOSITION BY PROBATED SENTENCE? 
(Violent Crimes Only) 

DISPOSITION 

PLEA ENTERED 

FOUND GUILTY 

COLUMN TOTAL 

PLACED 

114 

8 

122 

PROBATION vs. JAIL TERM 
ON PROBATION 

(73.1%) 

(57.1%) 

(71.8%) 

SENTENCED.TO JAIL 

42 (26.9%) 

6 (42.9%) 

48 (28.2%) 

ROW TOTAL 

156 (100.0%) 

14 (100.0%) 

170 (100.0%) 

Raw chi square = 1.6097 with 1 d.f. = 0.2038. Tau-b = + 0.0603. 
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TABLE H,—6 
4 

CROSSTABULATION OF DISPOSITION BY PROBATED SENTENCE? 
(Nonviolent Crimes Only) 

DISPOSITION 

PLEA ENTERED 

FOUND GUILTY 

COLUMN TOTAL 

PLACED 

38 

0 

38 

PROBATION 
ON PROBATION 

(64.4%) 

(0.0%) 

(63.3%) 

vs. JAIL TERM 
SENTENCED TO JAIL 

21 (35.6%) 

1 (100.0%) 

22 (36.7%) 

ROW TOTAL 

59 (100.0%) 

1 (100.0%) 

60 (100.0%) 

Raw chi square = 1.7566 with 1 d.f. = 0.1851. Tau-b = + 0.1711. 

Corrected chi square = 0.0779 with 1 d.f. = 0.7802. 

When the above data was controlled for violent and nonviolent 

offenses, the weak and insignificant relationship between disposition 

and length of sentenced imposed stayed weak and insignificant—and the 

strong and apparently significant correlation between plea bargaining 

and probation weakend considerably. Even the raw chi square for 

Table H,—5 failed (barely) to be statistically significant. Although 
4 

the raw chi square for Table H^—6 passes the significance test, it 

fails miserably when corrected for the single degree of freedom. When 

we controlled for the individual offenses, none of the tables had 

statistically significant corrected chi squares, although the raw chi 

squares for both forgery and burglary would have made the cut had we 

not corrected for the single degree of freedom. Thus, based upon the 

data tabulated above, our study fails to support Hypothesis Four, although 

it may give rise to an inference that there could be some relationship 

between pleading guilty and receiving probated sentences. 

Our next three hypotheses probe the differences, if any, defendants 

with prior records may experience within our judicial system which 

defendants similarly situated but without a prior criminal record tend 

not to experience. If there really is a difference, these three 

hypothesis should point it out. Hypothesis Five attempts to determine 

whether charges are more likely to be dismissed against persons who have 
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no prior felony record than they are against defendants who have previously 

been convicted of committing a felony. We will also attempt to determine 

how persons who have previously been arrested for committing a felony, 

but who have never been convicted of such a crime, fit into the picture. 

Hypothesis Six zeros in on those persons who are found guilty of 

committing a felony, and attempts to determine if there appears to 

be a significant difference between such convicted felons based upon 

their prior criminal records. Finally, Hypothesis Seven carries the 

analysis one step further by exploring whether convicted felons having 

a prior criminal record tend to receive a longer, more severe sentence 

than do convicted felons who do not have prior criminal records. 

Of the 702 cases we examined, 277 defendants (or 39.5 per cent) had 

never been previously arrested for committing a felony, 147 (20.9 per 

cent) had previously been arrested but never convicted for committing 

a felony, 193 (27.5 per cent) had at least one prior felony conviction 

on their criminal records, and we were unable to verify the criminal 

records (or lack of records) of 85 defendants (12.1 per cent). 

HYPOTHESIS FIVE: A person with a prior criminal record is more likely 
to be convicted than is a person with no prior conviction on his record. 

TABLE H^—1 

CROSSTABULATION OF PRIOR CRIMINAL RECORD BY DISPOSITION 
(Violent Crimes Only) 

PRIOR RECORD 

CONVICTION 

ARREST 

NO RECORD 

COLUMN TOTAL 

DISPOSITION 
DISMISSED 

58 (46.0%) 

46 (50.0%) 

73 (38.0%) 

177 (43.2%) 

GUILTY PLEA 

64 (50.8%) 

43 (46.7%) 

112 (58.3%) 

219 (53.4%) 

FOUND GUILTY 

4 (3.2%) 

3 (3.3%) 

7 (3.6%) 

14 (3.4%) 

ROW TOTAL 

126 (100.0%) 

92 (100.0%) 

192 (100.0%) 

410 (100.0%) 

Raw chi square = 4.2692 with 4 d.f. = 0.3708. Tau-b = + 0.0736 
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TABLE H — 2 

CROSSTABULATION OF PRIOR CRIMINAL RECORD BY DISPOSITION 
(Nonviolent Crimes Only) 

PRIOR RECORD 

CONVICTION 

ARREST 

NO RECORD 

COLUMN TOTAL 

DISPOSITION 

DISMISSED 

22 (43.1%) 

29 (63.0%) 

36 (50.0%) 

87 (51.8%) 

GUILTY PLEA 

29 

16 

35 

80 

(56.9%) 

(34.8%) 

(49.3%) 

(47.6%) 

FOUND GUILTY 

0 (0.0%) 

1 (2.2%) 

0 (0.0%) 

1 (0.6%) 

ROW TOTAL 

51 (100.0%) 

46 (100.0%) 

71 (100.0%) 

168 (100.0%) 

Raw chi square = 7.1452 with 4 d.f. = 0.1318. Tau-b = + 0.0736. 

Hypothesis Five does not seem to receive too much support from the 

data reflected in the above two tables. Table Hr—1, which includes the 

violent crimes studied for this paper, is not statistically significant. 

Although the table charting the nonviolent cases studied does check in 

with a statistically significant chi square, the table itself tells us 

little. An extremely weak tau-b indicates some slight support for the 

hypothesis that accused persons with no prior records are more likely 

to have the charges against them dropped—but the weakness of our 

indicators make us hesitant to place a great deal of reliance upon 

our findings. It might also be noted that the table charting the violent 

crimes ran counter to our hypothesis, although such could easily be due 

to random chance. 

HYPOTHESIS SIX: Of those persons who are found guilty of committing 
a crime, first offenders are more likely to receive probated sentences 
than are persons with prior criminal records. 
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TABLE H — 1 

CROSSTABULATION OF PRIOR CRIMINAL RECORD BY PROBATION 
(Violent Crimes Only) 

PRIOR RECORD 

Conviction 

Arrest 

Prior Record 

COLUMN TOTAL 

PLACED ON PROBATION 
PROBATION vs.. JAIL TERM 

9 

22 

91 

(22.5%) 

(66.7%) 

(91.9%) 

122 (70.9%) 

SENTENCED TO JAIL 

31 

11 

8 

(77.5%) 

(33.3%) 

( 8.1%) 

50 (29.1%) 

ROW TOTAL 

40 

33 

99 

(100.0%) 

(100.0%) 

(100.0%) 

172 (100.0%) 

Raw chi square = 66.9434 with 2 d.f. = 0.0000. Tau-b = - 0.5757. 

TABLE H^—2 
6 

CROSSTABULATION OF PRIOR CRIMINAL RECORD BY PROBATION 
(Nonviolent Crimes Only) 

PRIOR RECORD 

Conviction 

Arrest 

No Record 

COLUMN TOTAL 

PROBATION vs. JAIL TERM 

PLACED 

4 

7 

27 

38 

ON PROBATION 

(23.5%) 

(70.0%) 

(84.4%) 

(64.4%) 

SENTENCED TO JAIL 

13 (76.5%) 

3 (30.0%) 

5 (15.6%) 

21 (35.6%) 

ROW TOTAL 

17 (100.0%) 

10 (100.0%) 

32 (100.0%) 

59 (100.0%) 

Raw chi square = 18.0936 with 2 d.f. = 0.0001. Tau-b = 0.5020. 

TABLE Ĥ  — 3 
6 

PARTIAL CORRELATION BETWEEN PRIOR RECORD AND PROBATED SENTENCES 

PRIOR RECORD 

UNCONTROLLED 

CONTROLLING FOR: 
Violent/Nonviolent 

A(?e 

PROBATION vs. JAIL TERM 

r 

-0.3723 

-0.3687 

-0.3377 

P 

0.000 

0.000 

0.000 

Bond Disposition 
/»•» .•-I A- r \ ^ , 

-0.3718 

-0.3374 

0.000 

0.000 
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Based upon the foregoing data, it would appear that we would be 

rather safe in stating that there is definitely a relationship between 

a convicted felon's prior criminal record and his chances for 

receiving a probated sentence. The first two tables, for example, 

indicate that a person armed with a convicted felon's "pen pack" 

or criminal record has rather good odds on accurately predicting 

whether such felon will receive a probated sentence, if said data 

can be taken at face value. Additionally, the extremely good chi 

squares obtained indicate that there is virtually no chance—while 

Table H^—3 indicates that the noted correlation is apparently not 

due to the type of crime committed, the defendant's age, or whether 

bond was posted. 

We next checked the individual crimes studied in this paper 

to ascertain whether each of them also followed the pattern observed 

in the above two summary tables. Although there were not enough 

persons convicted of embezzlement to get a proper sampling of that 

criminal offense, all other crimes except robbery were strikingly 

similar to the results reported above. Robbery also posted a strong 

gamma and tau-b, but the chi square of 3.1502 was significant at 

only the 0.2070 level. Robbery is apparently a violent enough crime 

that even first offenders stood as good a chance of being sentenced 

to jail as they did of receiving a probated sentence. Convicted 

felons with prior criminal arrests had twice as good a chance of 

being behind bars, and every person having a prior criminal conviction 

received a jail term upon being convicted of robbery. Finally, we 

ran partial correlations to determine whether the relationship 

noted earlier between the extra-legal variables (race, sex, and 

age) and the rate of dismissals was duplicated in our analysis 

of prior criminal record, a legal variable. 
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TABLE H^—4 
6 

PARTIAL CORRELATION BETWEEN PRIOR RECORD AND RATE OF DISMISSALS 

PRIOR RECORD 

UNCONTROLLED 

CONTROLLING FOR: 
Violent/Nonviolent 

Age 

Bond Disposition 

Amount of Bond 

Violent/Nonviolent, Age, 
Disposition, & Amount of 

Bond 
Bond 

r 

-0.0234 

-0.0194 

-0.0075 

-0.0285 

-0.0237 

-0.0117 

RATE OF DISMISSALS 

P 

0.277 

0.312 

0.425 

0.236 

0.275 

0.384 

Thus, although a defendant's prior criminal record plays a dominant 

role in his ability to gain a probated sentence upon conviction, it 

appears to be rather insignifcant in helping us predict whether such 

defendant's charges will be dropped prior to standing trial or entering 

into a plea arrangement. Nevertheless, our sixth hypothesis appears to 

be supported by our data. If, then, a person with a prior criminal 

record is more likely to be sentenced to jail instead of receiving a 

probated sentence upon conviction for one of the crimes studied in this 

paper, will it prove to be equally true that such defendant is more 

likely to receive a longer sentence than is a similarly convicted 

felon who has no such prior criminal record? 

HYPOTHESIS SEVEN: Of those persons who are found guilty of committing 
a crime, persons who have previously been convicted of committing 
another criminal offense (whether of the same type or category or of a 
different type or category of crime) are likely to receive a more 
severe sentence than are persons with no prior conviction on their 
records. 
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TABLE H — 1 

CROSSTABULATION OF PRIOR CRIMINAL RECORD BY LENGTH OF SENTENCE 
(Violent Crimes Only) 

PRIOR RECORD 

Conviction 

Arrest 

No Record 

COLUMN TOTAL 

6 YRS OR LESS 

46 (75.4%) 

34 (79.1%) 

103 (92.0%) 

183 (84.7%) 

LENGTH OF SENTENCE 

7-19 YEARS 

10 (16.4%) 

9 (20.9%) 

7 ( 6.3%) 

26 (12.0%) 

20 YRS OR MORE 

5 (8.2%) 

0 (0.0%) 

2 (1.8%) 

7 (3.2%) 

ROW TOTAL 

61 (100.0%) 

43 (100.0%) 

112 (100.0%) 

216 (100.0%) 

Raw chi square = 15.1315 with 4 d.f. = 0.0044. Tau-b = -0.2006. 

TABLE H — 2 

CROSSTABULATION OF PRIOR CRIMINAL RECORD BY LENGTH OF SENTENCE 
(Nonviolent Crimes Only) 

PRIOR RECORD 

Conviction 

Arrest 

No Record 

COLUMN TOTAL 

LENGTH OF SENTENCE 

6 YRS 

22 

13 

33 

68 

OR LESS 

(84.6%) 

(100.0%) 

(100.0%) 

( 94.4%) 

7-19 YEARS 

4 (15.4%) 

0 (0.0%) 

0 (0.0%) 

4 (5.6%) 

20 YRS OR MORE 

0 (0.0%) 

0 (0.0%) 

0 (0.0%) 

0 (0.0%) 

ROW TOTAL 

26 (100.0%) 

13 (100.0%) 

33 (100.0%) 

72 (100.0%) 

Raw chi. square = 7.4932 with 2 d.f. = 0.0236. Tau-b = -0.2768. 
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TABLE H — 3 

PARTIAL CORRELATION BETWEEN 
PRIOR FELONY CONVICTIONS AND SENTENCE SEVERITY 

PRIOR FELONY CONVICTION 

UNCONTROLLED 

CONTROLLING FOR: 
Violent/Nonviolent 

Age 

Bond Disposition 

Violent/Nonviolent 

Violent/Nonviolent, 
6f Bond Disposition 

& Age 

Age 

SENTENCE 

r 

+0.1899 

0.1932 

0.1491 

0.1882 

0.1512 

0.1519 

LENGTH 

P 

0.001 

0.000 

0.005 

0.001 

0.005 

0.005 

PROBATION 

r 

+0.3800 

0.3759 

0.3426 

0.3794 

0.3422 

0.3429 

V. JAIL 

P 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

TABLE H^—4 

PARTIAL CORRELATION BETWEEN 
PRIOR FELONY CONVICTIONS AND RATE OF DISMISSALS 

PRIOR FELONY CONVICTIONS 

UNCONTROLLED 

CONTROLLING FOR: 
Violent/Nonviolent 

Age 

Bond Disposition 

Amount of Bond 

Violent/Nonviolent, 
Age, Bond Disposition, 
& Amount of Bond 

RATE OF DISMISSALS 

r 

-0.0382 

-0.0372 

-0.0538 

-0.0372 

-0.0382 

-0.0518 

P 

0.187 

0.174 

0.087 

0.174 

0.167 

0.096 
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Although the statistical indicators were not, by and large, anywhere 

nearly as strong in their support for Hypothesis Seven as they were for 

Hypothesis Six, knowledge of a convicted felon's prior criminal record 

does nevertheless appear to substantially improve the accuracy of 

predicting the probable sentence such felon is likely to receive. 

Even though prior felony records seem to have negligible effect 

upon whether a case will be dismissed against a given defendant, such 

prior criminal records seem to exhibit a tremendous effect upon the 

type of sentence actually imposed against a defendant once he has 

been convicted of a felony. Persons who had never been previously 

arrested or convicted could expect to receive substantially lighter 

sentences than did felons who had previously been convicted of at 

least one felony. The "lighter sentences" mentioned in the preceeding 

sentence showed up both in the number of years actually imposed as the 

sentence, and also in the probability that such sentence would be 

probated. It should also be noted that the sentences given convicted 

felons who had been previously arrested but never convicted of another 

felony were predictably more severe than those given felons with no 

prior record, and were similarly less severe than the sentences 

adjudged against felons who had been previously found guilty of 

committing at least one felony. 

Is Bond a Factor? 

HYPOTHESIS EIGHT: Defendants who post bond are more likely to receive 
lighter sentences than are defendants who do not post bond. 

We observed in Chapter Three that a number of studies have indicated 

that persons who post bond (or who are released on their own personal 

recognizance) are more likely to receive lighter sentences than are persons 

who fail to post bond and who consequently remain in jail. Is there really 

a sound correlation between the amount of bond originally set for a 

defendant and the ultimate disposition of such defendant's case? For 

that matter, what is the relationship, if any, between a defendant's 
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posting bond and the length of the sentence actually imposed, if such 

defendant is ultimately convicted? 

The bonds actually set in the cases we studied ranged from zero 

(i. e., personal recognizance) up past fifty thousand dollars. The 

median bond set was $1,677.30, while the mean average was $2,840.00. The 

bond was originally set as $1,000.00 for 173 persons, making it the 

most commonly set bond in our study. The bonds originally set were 

later reduced in 92 cases, while it was raised in one instance. 

Twenty defendants were released on their own personal recognizance. 

After all amendments and changes are taken into account, the median 

bond was reduced to $1,403.50, while the mean average fell to 

$2,198.00. The most common bond after all changes was still the 

$1,000.00 bond, but the number of such bonds had increased to 211. 

Of the 702 cases we studied, bonds were apparently posted in 408 cases, 

were apparently not posted in 215 instances, and we were unable to 

obtain confirmation or reasonably reliable indications of the remaining 

79 cases. Of course, not all the cases we studied resulted in arrests, 

since some of the persons (especially those wanted for forgery or 

"hot check" writing) were never located. 

The first two tables that follow will attempt to ascertain 

whether there is a correlation between the amount of the bond originally 

set in a case and the likelihood of such defendant's receiving a 

probated sentence if convicted in such case. Tables Hg—3 and Hg—4, 

on the other hand, will try to determine whether there is a valid 

relationship between a defendant's posting bond and the length of his 

sentence, if convicted. Tables Hg—5 and Hg—6 explore the correlation, 

if any, between the defendant's posting bond and such defendant's 

likelihood of receiving a probated sentence if convicted in such 

case. Since our Hypothesis Eight predicts that there is a correlation 

between the posting of bond and the lightness of the sentence imposed 

upon conviction, positive Kendall's tau-b's will be needed in the 

following tables if the hypothesis is to be supported. 
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TABLE HQ—1 
o 

AMOUNT OF BOND BY LIKELIHOOD OF PROBATION 
(Violent Crimes Only) 

AMT. OF BOND 

$1000.00 

$1500.00 

$2000.00 

$2500.00 

$3000-4000 

$5000-7500 

$7600-15,000 

$20,000 & OVER 

COLUMN TOTAL 

PLACED ON PROBATION 

37 

22 

22 

17 

7 

11 

4 

1 

121 

(90.2%) 

(88.0%) 

(78.6%) 

(70.8%) 

(58.3%) 

(39.3%) 

(50.0%) 

(20.0%) 

(70.8%) 

PROBATION vs. JAIL TERM 
SENTENCED 

4 

3 

6 

7 

5 

17 

4 

4 

50 

TO JAIL 

(9.8%) 

(12.0%) 

(21.4%) 

(29.2%) 

(41.7%) 

(60.7%) 

(50.0%) 

(80.0%) 

(29.2%) 

ROW TOTAL 

41 (100.0%) 

25 (100.0%) 

28 (100.0%) 

24 (100.0%) 

12 (100.0%) 

28 (100.0%) 

8 (100.0%) 

5 (100.0%) 

171 (100.0%) 

Raw chi square = 34.1346 with 7 d.f. = 0.0000. Tau-b = + 0.3665. 

TABLE H_—2 
o 

AMOUNT OF BOND BY LIKELIHOOD OF PROBATION 
(Nonviolent Crimes Only) 

AMT. OF BOND 

$1,000.00 

1,500.00 

$2,000.00 

$2,500.00 

$3,000-4,000 

$5,000-7,500 

$7,600-15,000 

$20,000 & OVER 

COLUMN TOTAL 

PROBATION vs. JAIL TERM 

PLACED 

7 

10 

10 

7 

2 

1 

1 

0 

38 

ON PROBATION 

(53.9%) 

(76.9%) 

(100.0%) 

(58.3%) 

(28.6%) 

(25.0%) 

(100.0%) 

( 0.0%) 

(63.3%) 

SENTENCED 

6 

3 

0 

5 

5 

3 

0 

0 

22 

TO JAIL 

(46.2%) 

(23.1%) 

( 0.0%) 

(41.7%) 

(71.4%) 

(75.0%) 

( 0.0%) 

( 0.0%) 

(36.7%) 

ROW TOTAL 

13 

13 

10 

12 

7 

4 

1 

0 

60 

(100.0%) 

(100.0%) 

(100.0%) 

(100.0%) 

(100.0%) 

(100.0%) 

(100.0%) 

( 0.0%) 

(100.0%) 

Raw chi square = 14.2089 with 6 d.f. = 0.0274. Tau-b = + 0.1368. 
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TABLE H_—3 
o 

BOND DISPOSITION BY LENGTH OF SENTENCE 
(Violent Crimes Only) 

BOND APPARENTLY: 

Paid 

Not Paid 

COLUMN TOTAL 

LENGTH OF SENTENCE 

6 YRS OR LESS 

103 (86.6%) 

80 (87.7%) 

183 (84.7%) 

7-19 YEARS 

14 (11.8%) 

12 (12.4%) 

26 (12.0%) 

20 YRS OR MORE 

2 (1.7%) 

5 (5.2%) 

7 (3.2%) 

ROW TOTAL 

119 (100.0%) 

97 (100.0%) 

216 (100.0%) 

Raw chi square = 2.1114 with 2 d.f. = 0.3479. Tau-b = + 0.0610. 

TABLE H_—4 o 
BOND DISPOSITION BY LENGTH OF SENTENCE 

(Violent Crimes Only) 

BOND APPARENTLY: 

Paid 

Not Paid 

COLUMN TOTAL 

LENGTH OF SENTENCE 

6 YRS OR LESS 

34 (97.1%) 

36 (97.3%) 

70 (97.2%) 

7-19 YEARS 

1 (2.9%) 

1 (2.7%) 

2 (2.8%) 

20 YRS OR MORE 

0 (0.0%) 

0 (0.0%) 

0 (0.0%) 

ROW TOTAL 

35 (100.0%) 

37 (100.0%) 

72 (100.0%) 

Raw chi square = 0.0016 with 1 d.f. = 0.9682. 

Corrected chi square = 0.0000 with 1 d.f. = 1.0, 

Tau-b = - 0.0047. 
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TABLE H-—5 
8 

BOND DISPOSITION BY PROBATION 
(Violent Crimes Only) 

BOND APPARENTLY: 

Paid 

Not Paid 

COLUMN TOTAL 

PROBATION 

120 

1 

121 

(71.0%) 

(50.0%) 

(70.8%) 

PROBATION vs. JAIL SENTENCE 

SENTENCED TO JAIL 

49 (29.0%) 

1 (50.0%) 

50 (29.2%) 

ROW TOTAL 

169 (100.0%) 

2 (100.0%) 

171 (100.0%) 

Raw chi square = 0.42154 with 1 d.f. = -.5162. 

Corrected chi square =0.0 with 1 d.f. = 1.0000. Tau-b = 0.04965 

TABLE H-—6 
o 

BOND DISPOSITION BY PROBATION 
(Nonviolent Crimes Only) 

BOND APPARENTLY: 

Paid 

Not Paid 

COLUMN TOTAL 

PROBATION 

38 

0 

(64.4%) 

( 0.0%) 

38 (63.3%) 

PROBATION vs. JAIL SENTENCE 

SENTENCED TO JAIL 

21 

1 

(35.6%) 

(100.0%) 

22 (36.7%) 

Raw chi square = 1.75655 with 1 d.f. = 0.1851. 

Corrected chi square =0.0 with 1 d.f. = 0.7802. 

ROW TOTAL 

59 (100.0%) 

1 (100.0%) 

60 (100.0%) 

Tau-b = 0.17110. 
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The above crosstabulations make it appear as if the amount of 

bond set for a defendant may help us predict the likelihood of such 

defendant's receiving a probated sentence if convicted—but whether 

the defendant actually posts bond appears to have little, if any, 

effect upon defendant. Although a stronger relationship appears to 

exist between a defendant's posting bond and his receiving a 

probated sentence (especially among defendant's charged with com

mitting violent crimes), the chi squares reported in Tables H — 5 
8 

and H — 6 are so weak that one cannot safely rely upon the results. 

We were somewhat surprised to discover that the above crosstabulations 

charting violent criminal offenses tended to give greater support to 

Hypothesis Eight than did the corresponding tables charting the 

nonviolent offenses. Nevertheless, the above crosstabulations 

fail to tell us how significant or insignificant the results would 

be after controlling for the primary legal and extra legal variables 

studied earlier in this paper. We also decided to explore the 

correlation between the amount of bond and bond disposition (our 

independent variables for Hypothesis Eight) and the rate of dismissals 
Table H — 7 presents the partial correlation between whether or not 

8 
bond was posted and the rate of dismissals and the severity of the 

sentences imposed if such case is not dismissed. Table H^—8 uses 
o 

the amount of bond set as its independent variable, while the 

rate of dismissals and the severity of sentence imposed upon 

conviction form the dependent variables. 



TABLE H_—7 
o 

PARTIAL CORRELATION BETWEEN 
BOND DISPOSITION AND DISMISSALS AND SENTENCE 

80 

BOND DISPOSITION 
(PAID / NOT PAID) 

UNCONTROLLED 

CONTROLLING FOR: 
Violent/Nonviolent(V/N) 

Age 

Sex 

Race 

Prior Record 

V/N & Age 

Age & Sex 

V/N, Age & Sex 

V/N, Age & Race 

V/N, Age & Record 

Age, Race & Record 

V/N, Age, Sex & Record 

V/N, Age, Race & Record 

DISMISSED 

r 

0.1137 

0.1153 

0.1161 

0.1083 

0.1149 

0.1161 

0.1167 

0.1108 

0.1111 

0.1171 

0.1184 

0.1186 

0.1131 

0.1189 

P 

0.002 

0.002 

0.002 

0.003 

0.002 

0.002 

0.002 

0.003 

LENGTH 
OF SENTENCE 

r 

0.1746 

0.1760 

0.1660 

0.1730 

0.1763 

0.1729 

0.1684 

0.1635 

0.002 1 0.1659 

0.002 

0.001 

0.001 

0.002 

0.001 

0.1671 

0.1690 

0.1655 

0.1670 

0.1669 

P 

0.001 

0.001 

0.002 

0.001 

0.001 

0.001 

0.002 

0.003 

0.002 

0.002 

0.002 

0.002 

0.002 

0.002 

PROBATION 

r 

0.1056 

0.1028 

0.0942 

0.1064 

0.1099 

0.1036 

0.0935 

0.0943 

0.0934 

0.0961 

0.0961 

0.0973 

0.0979 

0.0971 

V. JAIL 

P 

0.035 

0.039 

0.054 

0.034 

0.030 

0.038 

0.055 

0.054 

0.056 

0.051 

0.051 

0.049 

0.048 

0.049 
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TABLE H_—8 

PARTIAL CORRELATION BETWEEN 
AMOUNT OF BOND AND DISMISSALS AND SENTENCE 

AMOUNT OF BOND 

UNCONTROLLED 

CONTROLLING FOR: 
Violent/Nonviolent 

Age 

Sex 

Race 

Prior Record 

Age & Record 

Sex & Record 

Race & Record 

V/N, Sex & Record 

Age, Race & 
Record 

Age, Sex & Record 

V/N, Race & Record 

V/N, Age, Sex & 
Record 

V/N, Age, Race & 
Record 

DISMISSED 

-0.0031 

+0.0022 

-0.0028 

+0.0057 

-0.0073 

+0.0037 

+0.0060 

+0.0113 

-0.0015 

+0.0129 

+0.0010 

+0.0126 

+0.0018 

+0.0128 

+0.0023 

0.469 

0.478 

0.472 

0.442 

0.427 

0.463 

0.440 

0.388 

0.485 

0.372 

0.490 

0.375 

0.482 

0.374 

0.477 

LENGTH OF 

0.4047 

0.4042 

0.3904 

0.4017 

0.4048 

0.3890 

0.3803 

0.3869 

0.3891 

0.3866 

0.3800 

0.3767 

0.3880 

0.3751 

0.3764 

SENTENCE 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

PROBATION 

0.2329 

0.2356 

0.2109 

0.2358 

0.2335 

0.1961 

0.1850 

0.2011 

0.1965 

0.2020 

0.1852 

0.1894 

0.1993 

0.1904 

0.1876 

V. JAIL 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.001 

0.000 

0.000 

0.000 

0.001 

0.001 

0.000 

0.001 

0.001 



CHAPTER V 

CONCLUSIONS 

Throughout this study, we have attempted to explore the differences, 

if any, between the classes or categories of defendants accused of 

committing premeditated crimes involving considerable risk to human 

life (which we have classified as "violent" crimes), and those classes 

or categories of persons accused of committing felonies involving 

little or no risk to human life (which we have called "nonviolent" 

crimes). We have used this violent-nonviolent dichotomy as a control 

while testing 702 case studies with eight hypotheses similar to 

those often encountered in social science research samplings. The 

702 cases studied do not represent a random sampling of criminal 

offenses. Rather, we examined every robbery, burglary, embezzlement, 

forgery and check offense of felony status committed in Lubbock 

County, Texas, over a two-year period (1969-1970), provided such 

offense reached the complaint stage. 

The hypotheses chosen deal with both legal and extra-legal 

factors as our independent variables. The legal factor we primarily 

examined was the defendant's prior criminal record, while the extra

legal factors chosen consisted of the defendant's age, sex and race 

or ethnic background. In addition, we also attempted to briefly 

determine whether there appeared to be a correlation between either 

plea bargains or bond and the ultimate disposition of the case— 

whether such ultimate disposition proved to be dismissal of the 

charges against the accused or conviction for the offense charged, 

and whether a conviction (if any) resulted in a probated sentence or 

in such defendant's serving time in jail or prison. 

The extra-legal factors studied (age, sex, and race or ethnic 

origin) produced rather interesting and somewhat contradictory results. 

82 
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On the one hand, the defendant's race and sex proved to be good 

predictors of the likelihood the charges against such defendant would 

be dismissed—but race and sex appeared to have negligible effect upon 

the severity of the ultimate sentence imposed upon a convicted 

defendant. The defendant's age, on the other hand, was an extremely 

poor and unreliable predictor of such defendant's chances of having 

the charges against him dismissed—but the defendant's age proved to 

be a rather suitable and statistically significant predictor of the 

length of the sentence such defendant may be likely to receive. 

Furthermore, although the defendant's age appeared at first to be an 

excellent predictor of such defendant's chances of receiving a 

probated sentence, most of the apparent significance was explained 

by the defendant's prior criminal record and by the type of crime 

committed (violent vs. nonviolent). The data and tables set forth 

in Chapter Four indicate that Caucasians and females are significantly 

more likely to have the charges filed against them dismissed than are 

ethnic minority members and males. Of the cases which are not dismissed, 

however, no significant difference was found to exist along ethnic or 

sexual lines. When we used age as our independent variable, however, 

our results ran in the opposite direction. Although a defendant's 

age does not appear to have a statistically significant effect upon 

such defendant's chances of having the charges against him dismissed, 

the defendant's age does seem to have a significant impact upon the 

length of sentence imposed—and although such significance lessened 

when we controlled for the defendant's prior record, age was still 

significant at the 0.02 level. Age initially appeared to be an even 

more powerful predictor of probated sentences....until controls were 

introduced. Nevertheless, our study did indicate that younger 

defendants tend to receive shorted sentences than do their older 

counterparts (even after controlling for sex, race, prior criminal 

record, and the type of crime listed in the complaint), while males 

and members of ethnic minority groups were less likely to have the 

criminal charges against them dismissed than were their female and 

Caucasian counterparts. 
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As was noted in Chapter Three, studies by Bullock, Wolfgang, Quinney, 

and Chambliss and Seidman all indicated that members of ethnic minority 

groups in general (and blacks in particular) tend to receive more severe 

sentences than do their Caucasian counterparts. Similarly, Eisenstein and 

Jacob found that black males were especially at a disadvantage. Our study 

tended to confirm such findings—but only with regard to cases dismissed 

prior to trial. Among cases which were not dismissed, we found no 

significant differences to exist along ethnic lines. Since our study 

showed that criminal charges were much less likely to be dismissed against 

members of ethnic minorities than they were against Caucasians, one could 

probably conclude that the Lubbock criminal justice system tends to 

discriminate against members of ethnic minorities between the time of 

arrest and the time of trial. Perhaps it should be noted, however, that 

the same data could be interpreted as showing that the Lubbock criminal 

justice system actually tends to discriminate against the white ethnic 

majority, since it is that class which suffered the largest proportion 

of charges which were later dismissed, and since it could be argued that 

such arrests may have been made without just cause or sufficient evidence. 

We post this latter interpretation not because we believe it to be of 

equal probability as the former interpretation (we doubt that the latter 

interpretation is valid), but rather to emphasize that different theorists 

may interpret the same data differently. 

Similarly, our study supported Eisensteins' and Jacob's findings that 

males tend to commit more crimes (especially "violent" crimes), and that 

male defendants tend to receive less favorable treatment than do female 

defendants. The difference in treatment, however, was noted only prior 

to trial: Women were more likely to have the charges against them dismissed— 

but no significant difference in sentences imposed was noted among those 

men and women who were actually convicted. 

Like other studies and reports, we found that most crimes were 

committed by young persons—but the young defendants in our study 

tended to receive lighter sentences than did older defendants 

similarly situated. The Lubbock judicial system may have been 

attempting to give young defendants a "second chance"—or perhaps 
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older defendants may have been expected to know better. Whatever the 

reason, age did make a difference in the sentence, even if no significant 

difference was discovered among the cases which were dismissed prior 

to trial. 

Although Milton Heumann concluded that many defendants apparently 

believed or felt that they either would or might gain some benefit 

from entering into plea bargains with the prosecution, such beliefs 

were not shown to be justified in our study. Although we found some 

relationship between a defendant's pleading guilty and his receiving 

a probated sentence, the relationship was not really strong enough to 

allow us to conclude that plea bargaining was particularly beneficial 

for defendants. The converse is, of course, also true: We found 

nothing to indicate that defendants who "copped a plea" of guilty in 

a plea bargaining arrangement with the prosecution received harsher 

sentences than those who stood trial. In fact, as was pointed out 

in Chapter Four, none of the 702 cases studied resulted in a defendant's 

being tried and found innocent or not guilty. Thus, the length of the 

sentence offered by Lubbock prosecutors seems to conform closely to 

what the defendant in such case would have been likely to have received 

had he stood trial, although such defendant might gain slightly 

preferential treatment with regard to receiving a probated sentence. 

Eighty per cent of the prosecutors interviewed by Dominick R. 

Vetri responded that the defendant's prior criminal record was a 

factor in the prosecutor's decision of whether to alter charges or to 

propose a particular sentence. Although we found some slight support 

in our study for the hypothesis that accused persons with no prior 

records are more likely to have the charges against them dismissed, 

our findings were not statistically signficant in that area. We are, 

therefore, unable to conclude that a defendant's prior criminal record 

plays a signficant role in determining whether the charges against such 

defendant are actually dismissed. A defendant's prior criminal record 

was, however, a highly significant predictor of the severity of the 

sentence imposed after a defendant was convicted of committing a felony. 
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We found that persons who had never been previously arrested 

or convicted for any criminal offense could expect to receive 

substantially lighter sentences—both in length of time 

and in the likelihood of receiving a probated sentence— 

than did felons who had previously been convicted of 

committing at least one felony. Persons who had been 

previously arrested but who had never been convicted for 

a felony offense were predictably between the other two 

groups: their sentences tended to be more severe than the 

sentences imposed against persons who had never before been 

arrested on a felony charge, but were less severe than were 

the sentences given to persons who had at least one prior 

felony conviction on their records. Like the criminal 

judicial systems noted in Vetri*s study, the Lubbock criminal 

judicial system appears to deal more severely with persons 

who have prior criminal records than it does with first 

offenders, who are more likely to be given a "second chance." 

It should also be noted that a defendant's prior criminal 

record appears to play a more important role among defendants 

convicted for committing violent felonies than it did among 

defendants convicted for committing nonviolent felonies. 

Again, the Lubbock criminal judicial system's actions 

indicate a desire to identify those criminals who are 

viewed as being greater threats to society, and to remove 

such persons from society for longer periods of time, or 

at least to place the threat of a longer sentence over 

such defendants' heads while they were serving probated 

sentences. 

In Chapter Three, we made the observation that a 

number of similar studies have concluded that persons who 

are released on bond or on their own recognizance are more 

likely to receive lighter sentences than are persons who 

fail to post bond, and who consequently remain in jail. The 
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distinctions noted in such studies apply to both the rate of dismissals 

and convictions (persons who post bond are less likely to be convicted) 

and to the severity of sentences imposed upon conviction (persons who 

post bond tend to receive lighter sentences, both in terms of the 

length of such sentences, and in the likelihood of receiving probated 

sentences). Our study tends to support the conclusions reached in 

these other studies. We found a significant relationship between a 

defendant's posting bond and both the rate of dismissals and the length 

of sentence imposed upon conviction. Although numerous controls were 

introduced and applied, our results in both areas remained highly 

significant. Such was not, however, the case when probated sentences 

was our dependent variable. The defendant's age and prior criminal 

record and the nature of the crime such defendant was accused of 

committing largely explained the apparent significance originally 

noted between bond disposition and probated sentences. Furthermore, 

although we found no significant correlation between the amount of 

a defendant's bond and such defendant's chances for having the charges 

against him dismissed, we discovered a very significant correlation 

between the amount of bond and the severity of sentence imposed upon 

conviction. Defendants whose bonds were set at higher levels tended 

to receive proportionately longer sentences and to be more likely to 

be sentenced to jail rather than receiving probated sentences. Granted, 

such a result might seem to be logical, since we have earlier noted 

that defendants with prior criminal records and defendants who are 

accused of committing violent felonies both tend to receive more 

severe sentences, and such characteristics tend to increase the amount 

of bond set—but it should be noted that the correlation between the 

amount of a defendant's bond and the severity of his sentence remained 

highly significant even after we had imposed a battery of controls, 

including prior criminal record and the nature of crime such defendant 

was accused of committing. It may well be that persons who post bond 

can indeed help their attorneys prepare an effective defense. Of 

course, one of the arguments which may be most effective in gaining 
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leniency during sentencing is that even if the defendant was guilty of 

a particular offense, he may not be a continuing threat to society— 

and such an argument will appear much more convicing if the defendant 

has been out on bond, still has a job, and has returned to court "on his 

own." A defendant who failed to post bond, who has stayed in jail, 

and who is probably out of a job at the time he is sentenced does not 

have as much going for him. 

In summary, the factors we found to be the best predictors for 

predicting whether a given defendant is likely to have the charges 

against him dismissed are the defendant's sex, race, and whether 

such defendant posted bond. 

The factors which seem to be most important in predicting the 

length of sentence a convicted defendant is likely to receive are 

the defendant's age and prior criminal record, the amount of bond set, 

and whether such defendant is released on bond. 

The factors which seem to be most important in predicting the 

likelihood that a given defendant will receive a probated sentence upon 

conviction are the defendant's prior criminal record, and the amount of 

bond set in such case. 

Finally, we did find notable differences between the classes or 

categories of defendants accused of committing premeditated crimes 

involving considerable risk to human life and those classes or 

categories of persons accused of committing felonies involving little 

or no risk to human life. We have attempted to chart such differences 

throughout this paper. Although the differences were generally rather 

slight, it might be noted that such factors as the defendant's age, 

his prior criminal record, and the amount of his bond all appeared to 

have greater impact upon the ultimate sentences of defendants convicted 

of committing violent crimes than they did upon defendants found 

guilty of nonviolent offenses. One exception to the general trend 

„.__ned in the preceding sentence stands out strongly enough to be 

...ted here: When we compared guilty pleas and trial verdicts with 

the number of probated sentences, we found that knowledge that a 

mentio 

no 
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defendant charged with a nonviolent offense had entered a plea of 

guilty improved our accuracy of predicting the likelihood of such 

defendant's receiving a probated sentence considerably more than 

did similar knowledge that a defendant charged with committing a 

violent crime had plead guilty to such offense. 

We were unable to test for the strengths and weaknesses of 

the prosecution's case against the accused, or for the belief that 

the court would have adequate scope to punish on conviction of the 

charge to which the plea was accepted—the two factors most often 

cited by prosecutors in Vetri's study as being especially important 

to them when they were deciding whether to alter charges or to 

propose a particular sentence. Future studies could greatly benefit 

from the inclusion of such factors—provided, of course, that an 

adequate means for evaluating and ranking such rather intangible 

factors is utilized. Future studies might also examine defendants' 

education and income, the relative success ratios of court-appointed 

and hired attorneys, the relationship between the amount of time an 

attorney spent on a defendant's case (if such could be accurately 

determined) and the outcome of such case, and the likelihood that 

the prosecuting witness or witnesses would affirmatively aid in 

the prosecution of the defendant, including such prosecuting 

witness's testifying at the defendant's trial. 
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