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CHAPTER I 

INTRODUCTION 

It appears that the whole trend of the Government's 

response to the Communist problem in the United States has 

been to seek to outlaw the Comjiiunist Party. The extent to 

which the Government can move in this direction and at the 

same time preserve the American constitutional tradition 

of civil liberties is the basic problem which the Supreme 

Court of the United States has been given the task of 

deciding. 

In order to understand the actions taken by the 

National Government against the Communists one m.ust first 

determine what the Party is and what it stands for* A 

Senate subcoiAmittee of the Committee on the Judiciary de

fined the Party "as an organization unique in American 

history," 

It is not a true political party and differs funda
mentally from all political parties in this country. 
It is in fact a Russian-inspired, Moscow-dominated, 
anti-American, quasi-military conspiracy against 
our Government, our ideals, and our freedoms.-^ 

If this statement be valid, then perhaps there is reason 

to approve the methods by which the Government has dealt 

with members of the Party both past and present. 

^U.S., Congress, Sanate, Report foi- use of the Com
mittee on the Judiciary, The Communist Party of the United 
States of America, Si+th Cong., 2d Se?-̂ .., AnriT~*2Tr"l956 , p.l. 



' The Communist Party of the United States, like Commu

nist parties of other countries, professes to the theories 

and teachings of Karl Marx, V. I. Lenin, and Joseph Stalin. 

Thus, to the Com.munist Party of the United States, a.i\ 

irreconcilable class struggle between the capitalists and 

the workers dominates all phases of American life. This 

includes industry, education, religion, politics, and even 

family life. The American system of free capitalist enter

prise is no longer useful and must be destroyed. The sys

tem of communism should replace it, thereby abolsihinp once 

and for all the class struggle. According to communist 

theory, this change to communism and a classless society 

can be brought about only by the violent overthrow of the 

existing government in the United States. Finally, the 

Communist Party, which owes its highest allegiance to the 

Soviet Union, is destined to carry out this hifxtoric mission. 

It is not surprising then that the American courts 

have found that the policy o^ the Communist Party is one 

of working for the overthrowof the government by force and 

violence, that it is adept at infiltration into strategic 

positions, use of aliases and double meaning language, and 

that the Party tolerates no dissension from the policies 

3>̂  7 
laid down by the guiding forces. ' \ 

(1951). 

^Ibid. , p. 11. 

^Dennis et al v. United States, 3U1 U.S, U94, U98, 
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it will be the purpose of this study to determine 

what has been the United States Government's legislative 

and judicial reaction to this force which threatens its 

very existence. First, it has sought to expose the dangers 

inherent in the conspiracy of international coiiuriunism. 

This has been accomplished, partially, by well publicized 

investigations by congressional coirjidttaes such as those 

held by the House Ccimittee on Un-American Activities.. 

Secondly, it has established employee loyalty programs to 

guard against Communist infiltration in government employ

ment. Finally, the Congress has passed several laws which 

place various and sundry restrictions upon the Party and 

its members, kX the time some of these legislative acts 

were passed there were few known Communists on the American 

scene. Such acts were usually directed against subversive 

groups for issuing disloyal utterances, against pacifist 

or pro-German opinions, against anarchists, socialists, and 

others. In many instances these legislative acts formed 

the basis for later acts directly concerning the Communists 

and the Communist Party of the United States. 

Chapter II of this study contains a historical review 

of the legislative and judicial reaction to subversive 

activities in the United States prior to the passage of the 

Smith Act of 19U0. It was during this period that the 

**Leo Pfeffer, The Liberties of AW American,T:\e Supreme 
Court Speaks (Boston: The Beacon Press, 1956), p. 80. 



legislative and judicial precedents used against the 

Communists were first established. Chapter III consists 

of a discussion of the major legislative restrictions of 

Communist activities, while Chapter IV contains an analysis 

of the Supreme Court decisions interpreting these acts. 

A more detailed analysis of the voting behavior of the 

Justices may be found in the conclusions. What the future 

holds for the Communist Party in the United States may well 

be seen in these same decisions. 



CHAPTER II 

SUBVERSIVE ACTIVITIES IH THE UNITED STATES: 

The years between 1738 and 1801 niark the first in-

sftance in American constitutional historv in which the 
i . . 
political leaders of our country faced the problem of 

weighing in balance thi necessity of safeguarding the 

nation, i^nd the right of free political discussion and 

association. It was during this formative period that 

tradition of civil liberties first emerged, and that tradi

tion became so entrenched in /Xjcerican life that it i-as not 

until 1917 that a Congress c'̂^̂ain sought to impose restric

tions upon freedom of speech, press, and assembly. 

The Federalist Party, the oarty of Washington, Adams, 

and Hamilton, defeated Thomas Jefferson's Republican Party 

in the election of 1796 by a scant three electoral votes. 

The first years of John Adam's administration were plaoued 

with the problems of an undeclared war with France, the 

possibility of open vjar, a hassel over the exchange of 

diplomatic representatives in Paris, and open criticism by 

the ReDublicans at home. Much to the chagrin of thr Repub

licans, the X. Y, Z, affair in Paris broufiht a v;ave of 

popularity to the Federalists. Riding upon the crest of 

this popularity the Federalists were able, in the summer 

of 179C, to push througli Congress a legislative program, 

guised in a cloak of patriotism, aimed, at least partially, 
S 



at removing the political opposition of the Republicans. 

These acts, known as the Alien and Sedition Acts of 1798, 

were, ironically, the spark which kept the Republican fire 

burning. •*-

The Federalists professed to believe "that a danger

ous French faction was at work in the United St=ites and 

that the survival of the Republic required that it be 

stamped out." The fact that this "faction" included the 

Republican Party made little difference to the Federalists. 

The primary source of opposition to the government, 

many Federalists believed, was in the foreign-born popula

tion. Most of the immigrants who came to America during 

this period cast their political lot with the Republican 

Party. Many of them were highly educated and experienced 

printers and pamphleteers. Frenchmen who had come to the 

United States were thoroughly influenced by the doctrines 

and ideas of the French Revolution. Englishmen and Irish

men, likewise, were regarded as somewhat radical in their 

ideas. As a result, three of the four acts passed by 

John C. Miller, Crisis in Freedom, The Alien and 
Sedition Acts (Boston: Little,"Trown and Co., 19 51), Chan-
ter 1. "When President Adams sent John Marshall, Elbridge 
Garry and /£»C^/ Pinckney to Paris to settle our differ
ences with the French Republic, they were treated with 
contumely: denied access to the Directory, they were^ 
approached by agents (designated in the American ministers' 
dispatches as X, Y and Z) of Talleyrand, the Minister of 
Foreign Affairs, who demanded a bride for the Directory 
and a loan to France as prerequisites to negotiations." 
Miller, p. •+. 

^Ibid., p. t+1. 



the Congress pertained to these aliens. 

The Naturalization Act, passed June 18, 179 8, extended 

the period of residence necessary for citizenship from five 
3 

years to fourteen years. The purpose of this law was to 

make the Republican Party wither on the vine by cutting off 

its supply of foreign-born voters. As it turned out, how

ever, such was not the result. The states possessed the 

power of naturalization at this time, and it was generally 

recognized that state citizenship was equal to federal 

citizenship. Thus, the right to vote in a state election 

was enough to qualify the voter to cast his ballot in 
If 

federal elections. 

The Alien Friends Act of June 25, 179 8, made it law

ful for the President to deport all aliens he deemed danger

ous to the peace and safety of the United States. If the 

alien failed to obey the President's orders he might be 

subject to three years in prison, or if he should return 

to the United States after having left under the term.s of 

the act, he might be subject to an indefinite imprisonment, 

depending upon the will of the President. 

^Henry S, Commager, (ed.) Documents of American His
tory (6 ab.; New York: Appleton-Century-CroTts, Inc., 1958), 
p7l75. 

^Miller, pp. î 7-U8. 

Commager, pp. 176-177. 
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Tiie final act directed against aliens, The Alien 

Enemies Act, passed on July S, 179 8, gave the President 

the power, in time of war, to deport all natives and citl-
6 

zens of the hostile nation or imprison them at will. 

The fourth act, commonly known as the Sedition Act 
7 

of 1798, was directed at the critics of the government in 

general. The Federalists realized that mere nationality 

did not ensure loyalty. Seditious practices and criticisms 

were not confined to aliens alone, but native Ainericans 

were also guilty# Therefore, it was necessary to pass an 

act which would curtail the criticism and the threat pre

sented by individuals who were native born Americans. 

The Sedition Act made it a crime, punishable by a 

fine of no more than five thousand dollars ( a consider

able sum during this period) and imprisonment for no more 

than five years, 

if any persons shall unlawfully combine or con
spire together, with intent to oppose any measure 
or measures of the government of the United 
States . . . . or to impede the operation of any 
law of the United States, or to intimidate or 
prevent any person holding a place or office in 
or under the government of the United States, 
from undertaking, performing, or executing his^ 
trû t̂ or duty; and if any person or persons, with 
intent as aforesaid, shall counsel, advise or 
attempt to procure any insurr*=»otion, riot, unT aw
ful assembly, or combination, whether such 

^Ibid. , p, 177, 

^Ibid, , pp. 177-178. 
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conspiracy, threatening, counsel, advice, 
or attempt shall have the proposed effect or 
not . , , ,̂  

The Act further provided 

That if any person shall write, print, utter or 
publish • , . any false, scandalous and malicious 
v/riting or writings against the government of the 
United States, or either house of the Congress . , , 
or the President , . , with intent to defame the 
said government , , . or to bring them , , , into 
contempt or disrepute; or to excite against them 
• . « the hatred of the good people of the United 
States . . . /He/ shall be punished by a fine not 
exceeding two thousand dollars, and by imprison
ment not exceeding two years. 

The Federali3t Party passed these laws because of a 

feeling of fear and hysteria, under the conviction that 

for the safety of the country all "Jacobins" or French 

sympathizers must be ferreted out. Alexander Hamilton, 

one of the foremost leaders of the Federalist Party, 

advised against the enactment of these laws. President 

Adams quietly approved, but the most militant support of 

the laws came from Secretary of State Timothy Pickering. 

It was Pickering who was given the primary responsibility 

for their enforcement. 

^IbJd., p. 177. 

^Ibid, , pp, 177-178, 

^̂ Ĵaraes M, Smith, Freedom's Fetters: The Alien and 
Sedition Lavfs and American Ciyil Liberties (Ithaca, !I,Y, : 
Cornell University Pre;s, 19 5fi), p, 182, 
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Although there were no indictments brought under the 

Alien Acts, there were many cases instituted under the 

Sedition Act. Armed with the Sedition Law, Secretary of 

State Pickering began a campaign to bring the Republican 

press to task. Such pi'ominent men as Luther Baldwin, David 

Brown, and James T. Callendar were charged with sedition 

as a result of their criticism of the Adams administration. 

Even a mejiiber of Congress, Matthew Lyon of Vermont, was 

tried under the law. 

The n«thods of prosecution In these trials were 

perhaps as unjust as the law itself. Federalist judges, 

in most cases, were guilty of gross prejudice against the 

defendant. Due process of law and the right to a fair 

trial were two principles which seemed to have baon for-
12 

gotten by Federalist judges. 

The Federalists claimed that the Sedition law pro

vided three essential j)rocedural safeguards to the defen

dant. First, it was not only the tendency of his words. 

For a detailed discussion of these cases and 
others, see Smith, Chapters 9-17, Also see Albert J, 
Beveridr-, '^hnt Life of John Marshall,(Boston: Houghton 
Mifflin'Co. , 1916), Volumes II and III. 

^^Beverldge, III, Chapters 1-^. One of the most 
noted cases in which a Federal judge seemed guilty of pre
judice was that of Jam'ja T. Callendar, Justice Samuel T. 
Chase presiding. Justice Chase's role in this particular 
case became an important factor in his trial before the 
United States Senate on February 4, 180 5. Justice Chase 
had earlier been impeached by the iiouso of Representatives 
for high crimes and treason. 
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but also the intent of the speaker that constituted an 

essential element of the crime. Moreover, truth served 

as a justificaxion, and finally, the jury was the judge 

of the crirainality of the words. But in reviewing the 

cases under the Sedition Act, it is seen that these safe

guards were of little value to the defendant. One 

commentator states: 

The interpretation which the Courts put on the 
truth provision made it worse than useless as 
an aid to the defendant. Under the rulings 
handed down by the judges of the Supreme Court 
on circuit, this supposed safeguard actually re
versed the normal criminal law presumption of 
innocence. Instead of the government's having 
to prove that the words of the accused were 
false, scandalous, and malicious, the defendant 
had to prove that they were true. 

In regard to the clause requiring that bad intent should 

be proved, in nearly every case it was said that 

the government prosecutors and the judges 
presumed the bad intent of the speaker from 
the bad tendency of the words. Moreover, it 
was the tendency of the words to find fault 
with elected officials which was penalized and 
not the intent to cause violence.^ 

The third procedural safeguard claimed by the Federalists, 

the function of the trial jury, became nothing more than 

a rubber stamp. It is di. vicus from the verdicts of the 

trial jurifjs that both the juries and the judges were 

^^Smith, p. 421. 

^"^Tbid., p. 422. 
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thoroughly dominated and influenced by the Federalists. 

Although many grave constitutional issues were raised 

by the Alien and Sedition Acts, these questions were never 

carried to the Supreme Court for a decision. The Repub

licans realized ^̂ rhat the probable decision would have been 

and therefore raised no appeal to that Court, The Alien 

Acts could have been attacked as unconstitutional on at 

least two counts: (1) Was it not an unwarranted extension 

of the powers of the President? (2) v'as it not a gross 

enlargement of the Federal Government's power over aliens? •'•̂  

In regard to the unconstitutionality of the Sedition 

Act, it would seem that the Republicans "had an impregnable 

case," The First Amendment to the United States Constitu

tion declares that 

Congress shall make no law respecting an establish
ment of religion, or prohibiting the free exercise 
thereof, or of abridging the freedom of SDeech, or 
of the pres;s>; or of the right of the people peace
ably to assemble, and to petition the government 
for a redres'j of grievances,-^ ̂  

In light of this /jnendment, it v/ould seem that the Sedition 

Law completely violated both the principle and the meaning 

of freedom of socech a-\d assembly. The Federalists, how

ever, believed there war. more in the Constitutior than 

-^riiicr, p. 163. 

•̂ Ûnited States Constitution, First Amendment 
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first meets the eye. They claimed that the Congress, by 

virtue of the power to provide for the common defense and 

the general welfare, and the inherent right of every govern

ment to act in self-preservation, had the right to pass 

17 legislation such as the Sedition Act. 

It should be noted at this point that judicial review, 

whereby a law passed by the Congress might conceivably 

be declared unconstitutional by the courts, had not yet 

been established in the United States. This principle did 
18 

not come until 180 3 in the case of Marbury v. Madison. 

The most forceful statement made on the part of the 

Republicans in objection to the laws came in late 1798 in 

the form of the Virginia and Kentucky Resolutions. These 

resolutions were written by James Madison and Thomas 

Jefferson. In these documents, Jefferson and Madison pro

nounced the Alien and Sedition Laws unconstitutional, and 

Jefferson maintained that the states could and should assume 

the right to decide when the Congress had violated the 

Constitution. Under this theory the Alien and Sedition 

Laws could be nullified by the states. Madison suggested 

that the states might properly "interpose" their authority 

against such alarming infractions of the Constitution as 

were contained in the Alien and Sedition Acts. 

^"^Miller, pp. 156-168. 

^^Cranch 137 (1803). 

19 
Commager, pp. 178-184. 
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Thomas Jefferson and the Republican Party won the 

election of 1800, and the end of the Federalist Party and 

the Alien and Sedition Laws were at hand. Unable to for

mally repeal tae Acts, Jefferson and the Republicans re

fused to enforce them and eventually allc ^ed them to 

expire. It was not until March 3, 180 2 that Jefferson was 

finally able, 'ith a Republican controlled Congress, to 

block Federalist attempts to extend the Acts beyond their 

expiration date.^" 

As President of the United States, Thomas Jefferson 

set the stage for the theme of freedom of expression of 

individual ideas in his first inaugural address, "If there 

be any among us who wish to dissolve this union," he said, 

"or to change its republican form, let them stand undis

turbed, as monuments of the safety with which error of 

opinion may be tolerated where reason is left free to 

21 
combat it," 

It is one of the evils of war that very often there 

exists a certain incompatibility between the demands of 

military necessity and the preservation of individual 

liberties. Certainly in times of emergency citizens find 

their liberties curtailed in many v;ays which in times of 

peace would seem intolerable. During the Civil 'war 

Avbraham Lincoln operated on the theory that private con-

20smith, p, 303, 

21 
Commager, p, 187. 
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stitutional rights might be invaded in order to preserve 

the Union. In order to curtail subversive activities in 

the border ntater,, the Lincoln administration developed a 

-policy of dealing v/ith suspected persons which included 

the use of military arrests and the suspension of the 

privilege of habeas corpus. This policy was executed x̂ ith-

out the previous consent of the Congress, 

Lincoln's action met v/ith considerable criticism 

from the courts, including that of Chief Justice Taney in 
23 

Ex Parte Merr̂ /rnan. John Merryman was a Southern agitator 

living in Maryland who had, in the judgement of military 

authorities, hindered the success of the Northern cause. 

H© was therefore arrested and placed in military prison. 

Merryman*s lawyers petitioned Chief Justice Taney of the 

Supreme Court for a writ of habeas corpus. Taney issued 

the writ which was directed to General Georpfe Cadwalader, 

the officer in charge of the fort v;here Merryman was 

being held. General Cadwalader refused to honor the writ, 

replying that he was authorized to President Lincoln to 

suspend the writ :)f habeas corpus. Chief Justice Taney 

^^Alfred H. Kelly and /infred A. Harbison, The 
American Constitution, Its Origin and Development (riew 
York: W. W. Norton and f̂oT, Inc., r5T5), pp. 437-449, 

23 
17 Federal Cases 144 (1861), Commager, pp, 398-401. 
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thereupon wrote a full account of the entire case which he 

addressed to President Lincoln. Taney concluded with the 

observation that it remained for the President to perform 

is constitutional dxixy to enforce the laws and execute 

the judgement of the court and release Merryman, Lincoln 

24 made no answer to Taney's opinion. 

In May o*" 1853, Clement L. Vallandigham of Ohio, who 

was Lincoln's leading Democratic critic, was arrested and 

court-martialed on the charge that his utterances had 

tended to -weaken the government's efforts to suppress an 

unlawful rebellion, Vallandigham's lawyers attempted to 

bring the case before the Supreme Court on a writ of habeas 

corpus challenging the validity of the arrest. The Cour̂ t 

held that it was without jurisdiction and dismissed the 

25 case* Lincoln had the court-martial sentence of close 

confinement until the end of the war commuted to banishment 

and dii'ected that Vallandigham be sent beyond the Union 

lines to the Confederacy. 

A later similar case, but one which resulted in a 

quite different decision was that of J. P. Milligan, a 

civilian who was arrested by military authorities in 

Indiana in 1864. Milligan was tried by a military 

Carl Sandburg, x̂ braham Lincoln, The War Years (flew 
York: Harcourt, Ê race and Co., 1939), VoTT T7"pp.279-280, 

^^Ex Parte Vallandigham, 1 Wall 243 (1864), 

^^Sandburg, Vol. II, pp. 161-165. 
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comiioission and was found guilty and sentenced to hang for 

initiating insurrection and performing various other dis

loyal actions. Milligan petitioned for a writ of habeas 

corpus, alleging that the procedings under which he had 

been convicted were unconstitutional, and that he should 

be granted a jury trial as guaranteed by the Constitution. 

Thus the Supreme Court was faced with the question of 

whether the President had the right to suspend the writ of 

habeas corpus and substitute trial by military authority 

for trial in civil courts outside the actual field of 

military operations. In Ex Parte Milligan the Court unan

imously ruled that the military coirjnission authorized by 

the President was unlawful. Five of the justices, in an 

opinion written by Justice Davis, further held that Congress 

as well as the President, was without legal power to insti

tute a military comudssion to try civilians in areas not 

in the actual field of military oper tions and where the 

civil courts were open. 

Just as war was the force behind the enantment of the 

Alien and Sedition Laws in 179 8 and Lincoln's suspension 

ot the writ ot habeas corpus during the Civil 'war, so was 

war the underlying cause of the next najor limitation 

placed upon freedom of speech and assembly in the United 

States. On April 6, 1917, CongrGss declared war with 

Germany. In June, the Congress enacted the Espionage Act 

27^ v;allace 2 (18G6). 
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of 1917, which provided heavy penalties for the circula

tion of false statem.ents intended to interfere with the 

prosecution of the war or intending to cause disloyalty in 
2 R 

the services or to obstruct recruiting* The Department 

of Justice felt that this act was necessary for three 

reasons. First, there was a lack of existing conspiracy 

statutes capcble of meeting a serious danger to the effec

tive prosecution of the war. Secondly, there was the 

remembrance of the opposition which arose during the Civil 

War and which was handled under martial law. Finally, 

there was the fear of German propaganda and the knowledge 

of regulations guarding against it in England.*" 

On May 16, 1918, the Congress amended the Espionage 

Act to include nine additional offenses. The amendment, 

sometimes known as the Sedition Act of 1918, made it unlaw

ful for anyone to commit any of the following acts: 

'^^ Statutes at Large 217 (1917), The Espionage Act 
and the 1918 Â mendinervF, inf'ra, was directed primarily 
against pacifist or pro-German sentiments voiced during 
World V/ar I. Tliey were also used against organization 
which were considered radical in their philosophy, such as 
the Socialist Party and the Industrial Workers of the V/orld 
Leaders of these organizations later became organizers of 
the Communist Party, thus even thougS no Communist ^arty 
officially existed in the United States until 1919, legis
lation was already on the books for the prosecution of its 
leadei^s, 

-̂ Ẑechariah Chafee Jr. , Free Speecit in the United 
States (Cambridge! Harvard University Press, 19427^ 
pp. i6-38. 
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, . • , utter, r̂ -'int, write, or publish any dis
loyal, profane, scurrilous, or abusive lanv̂ uage 
about the form of government of the United States, 
or the Constitution of the Unitcsd States, or the 
military or naval forces of the United States, or 
the flag of the Unit-̂ d States, or the unifoi-̂ m of 
the Army or Navy of the United States . . . .̂ '̂  

The validity of the acts was sustained in six cases, 

coming to the Supreme Court after the close of World War I. 

The most influential case upon later development of con

stitutional law was the decision announced by Justice 

31 Holmes in Schenck v. United States. It was in this case 
'••Mwiiiii—II il r iw, 

that the famous "clear and present danger test" was first 

enunciated. Charles T. Schenck, who was general Secretary 

of the Socialist Party, had been convicted of mailing 

pamphlets urging resistr̂ ace to the draft. Schenck claimed 

that he was merely exerting his constitutionally protected 

right of freedom of speech and of the press. In upholding 

Schenck's conviction. Holmes *̂ poke for a unanimous Court: 

We admit that in many places and in ordinary times 
the defendants in saying all that was said in the 
circular would have been v/ithin their constitutional 
rights. But the. character of every ?ct depend? upon 
the circumstances in which it is done, , • . The 
question in every case is whether the wordc used are 
used in such circumstances and are of such a nature 
as to create a clear and present danger thdit they 

3O4O Statutes at Lar>:e 553 (1918). On ;1arch 3, 1921, 
the Congress formally repealed the 1918 Amendment, but the 
orifinai Espionage Act of 1917 rc>r,ained in effect, and one 
case, Hartzel v. United States, 322 U. S. 680 (1944), came 
to the Supreme Court during 'orld '.'ar II. The Espionage 
Act remains in effect today. 

"̂̂ 243 U.S. 47 (1919). 
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will bring about the substantive evils that 
Congress has a right to prevent. It is a 
question of proximity and degree.^^ 

This decision represented the first time that the 

Court had attempted to draw a line between the rights 

granted by the First AB\endment and the power of the govern-

mmnt to limit those rights in the name of sslf-preservation. 

Justice Holmes was quick to admit that freedom of speech 

and press are not absolute rights and that they were never 

intended to be absolute. They are relative, and, as in the 

matter of libels they are limited by rights of others, and 

hy the demands of national security. "The most stringent 

protection of free speech would not protect a man in falsely 

shouting fire in a theatre and causing a panic,"^' 

A week after the decision had been announced in the 

Schenck case, the Supreme Court decided two more cases. 

34 3 5 

Frohwerk v. United States and Debs v. United States. 

The first case involved a pro-German newspaper man who had 

printed several articles questioning the constitutionality 

^^Schenck v. United States, 249 U.S. 47, 52 (1919). 
H M I'lmnfmi^ m w i I 'I III I II nil II » 

33 
I b i d • , 249 U. S. 4 7 , 52 ( 1 9 1 9 ) . 

34 249 U .S . 204 ( 1 9 1 9 ) . 

^^249 U . S . 211 ( 1 9 1 9 ) . 
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of the draft and of the purposes of the war. The Court 

found that the articles met the clear and present danger 

test announced previously in the Schenck case. The second 

case, one of great historical interest, involved Eugene V. 

Debs, the famous Socialist leader. Debs made a speech at 

Canton, Ohio, in which he purportedly attempted to cause 

or incite insubordination in the military and naval forces. 

He was also accused of obstructing the recruiting and en

listment services of the United States. Again, the Court 

found that the speech fell within the meaning of the 

Schenck decision. 

Liberals who had hoped that the Espionage Act would 

be declared unconstitutional when it reached the Supreme 

Court were greatly shocked by these three decisions in the 

Spring of 1919. They were especially shocked because the 

opinions had been written by a Justice who had become a 

hero in their eyes. One commentator says: 

Looking backward however, we see that Justice 
Holmes was biding his time until the Court should 
have before it a conviction so clearly wrong as 
to let him speak out his deepest thoughts about 
the First Amendment. 
Meanwhile the cause of freedom of speech surely 
profited from his serving as spokesman for all 
the Justices in the Schenck case, far more than 
if he had voted for reversal. For subsequent 
decisions prove that he would then have been in 
a small minority and would not have been able 
(as he actually v̂ as) to announce with the backing 
of a unanimous Supreme Court the rule of clear 
and present danger. That rule now serves as a 



22 
3B 

guiding principle for the future. . . . 

The case for which Justice Holmes had been waiting 

came to the Court in the Fall of 1319. Unlike the earlier 

cases which arose under the Espionage Act, Abrams v. 

37 
United States involved a violation of the 1918 Amendment 

Mt^mSmtmmmmt 

to that act. The defendants were not convicted of pro-

German utterances, as in the earlier cases, but for agita

tion against the United State's sending troops into Russia 

in the summer of 1918. 

On August 23, 1918, Abrams and five other defendants 

threw from a building in New York City, two sets of leaf

lets. One set was entitled The H-̂ pocrisy of the United 

States and her Allies; the other was written under the 

headline of Workers - Wake Up. The first, printed in English, 

denounced the United States intervention in Russia and 

called for the friends of the Russian Revoluation to put 

down the enemy, capitalism. The second, in Yiddish, main

tained that the workers in ammunition factories were pro

ducing bullets to murder not only the Germans, but also 

their friends in Russia who were fighting for freedom. 

Seven Justices of the Supreme Court voted to affirm 

the conviction. Justice Holmes wrote a dissent in which 

^^Chafee, p. 86. 

^^250 U. S. 816 (1919). 
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Justice Brandeis concurred. In order to sustain the con

victions the Court had to find enough evidence of specific 

intent to curtail, cripple, or hinder the United States in 

its prosecution of the war. This "specific intent" to 

hinder the war was discovered by Justice Clarke as follows: 

It will not do to say • . . . that the only intent 
of these defendants was to prevent injury to the 
Russian cause. Ken must be held to have intended, 
and to be accountable for, the effects which their 
acts were likely to produce. Even if their primary 
purpose and intent was to aid the cause of the 
Russian Revolution, the plan of action which they 
adopted necessarily involved, before it could be 
realized, defeat of the war program of the United 
States, for the obvious effect of this appeal, if 
it should become effective, as they hoped it might, 
would be to pex»suade persons . . . . not to aid 
government loans aod not to work in nmnunition 
factories . . . . 

The doctrine tlius derived from these words is commonly 

known as the "bad tendency" doctrine. Professor Chafee 

maintains that this doctrine is a most powerful and danger

ous weapon in the hands of opponents to freedom of speech. 

Under its terms words can be punished for their supposed 

bad tendency long before any crime or act has been commit-

^ 4 39 ted. 

The dissent of Mr. Justice -̂iclmes is an extension of 

his feelings concerning the "clear and present danger" 

test in regard to cases arising under the First Amendment, 

^^Abrams et al v. United States, 250 U.S. C16, 621 
(1919). 

39 
Chafee, p. 24. 
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It must be regarded as a classic statement in the defense 

of civil liberties. Holmes believed that the defendants 

had been convicted and sentenced to imprisonment for the 

publishing of leaflets vjhich they had as much right to 

publish as the government had to publish the Constitution 

of the United States. His opinion argued as follows: 

I do not doubt for a moment that by the same reason
ing that would justify punishing persuasion to mur
der, the United States constitutionally may punish 
speech that produces or is intended to produce a 
clear and imminent danger, that it will bring about 
forthwith certain substantive evils that the United 
States constitutionally may seek to prevent , , • , 

It is only the present danger of immediate evil or 
an intent to bring it about that vjarrants Congress 
in setting a limit to the expression of opinion 
where private riglits iire not concerned. Congress 
certainly cannot forbid all effort to change the 
mind of the country. Now nobody can suppose that 
the surreptitious publishing of a silly leaflet by 
an unknown man, without more, would present any 
immediate danger that its opinions v;ould hinder 
the success of the government arAis or have any 
appreciable tendency to do so.^^ 

Persecution for the expression of opinions seems 
to me perfectly logical. If you have no doubt of 
your premises or your power and want a certain 
result v:ith all your heart you naturally express 
your wislies in law and sweep away all opposition. 
To allow opposition by speech seems to indicate 
that you think the speech impotent, as when a man 
says that he has squared the circle, or that you 
do not care whole-heartedly for the result, or 
that you doubt either your power or your premises. 

^^Abrams, 250 U. S. 615, 627 (1919), 

^^Ibid,, 250 U, S, 616, 528 (1919), 
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But when men have realized that time has upset 
many fighting faiths, the.-i may come to believe 
even more than they believe the very foundations 
of their own conduct that the ultimate good de
sired is better readied by free trade in ideas — 
that the best test of truth is the power of the 
tliought to get itself accepted in the competition 
of the market, and that truth is the only ground 
upon which their wishes safely can be carried out. 
That at any rate is the theory of our Constitution. 
It is an experiment, as all life is an experiment. 
Every year if not every day we have to wager our 
salvation upon some prophecy b-ii'sed upon imperfect 
knowledge, l̂ iile that experiment is part of our 
system I think that we should be eternally vigilant 
against attempts to check the expression of opin
ions that we loathe and believe to be fraught with 
deatli, unless they so imminently threaten immediate 
interference with the lawful and pressing purposes 
of the lav7 that an immediate check is required to 
save the country.**2 

The fact that freedom of speech had not yet become 

secure under the clear and present danger test became even 

more apparent in early 1920 when two more cases reached 

43 the Supreme Court, In Schaefer v. United Stateŝ "̂  and 

Pierce v. United States convictions were sustained under 
I. -| I nil I " I I I • I 

the Espionage Act of 1917 on the ^rounds that the 

defendants published false reportr. and statements which 

were intended to interfere with the operation and success 

of the United States militar«r forces and promote the 

success of its enemies. Once apain, the bad tendency test 

was applied to the utterances, and was used as the basis 

42 Ibid., 250 U. S. 616, 630 (1919). 

^^251 U, S, 468 (1920), 

'*'*252 U. S, 239 (1920), 
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for decision. In the Schaefer case. Justice McKenna, 

speaking for a majority of six, maintained that the tend

ency of the articles was enough to constitute the offense. 

Justice Bx'andeib wrote a dissent, in which Holmes con

curred, wherein he upheld the clear and present danger 

test as a x'ule of xê itiun. "Correctly applied," he said, 

"it will preserve the right of free speech from both 

supression by tyrannous, well-meaning majorities, and from 

abujse by irrcjsponsible, fanatical minorities." 

Justice Clarke, who had spoken for the majority in 

the Abrams case, now also dissented, but not because he felt 

that there had been a violation of the First Amendment. 

In the Pierce case St. John Tuck, a prominent Episco

pal clergyman and advocate of socialism, had distributed a 

pamphlet, The Price We Pay, which contained a general de

nunciation of war, the war with Gf̂ rmany in particular, and 

a suggestion that under socialism things would be a good 

deal better. Justice Pitney wrotti the majority opinion, 

while Justice Brandeis dissented. Justice Holmes con

curred in Brandeis' dissent. 

Long before the cessation of hostilities, it became 

apparent that the problem of freedom of speech and assembly 

would not end with the war. It would accompany the 

45 Schaefer v. United States, 251 U,S, 468,482 (1920), 



27 

phenomena of "radicalism" which was emerging as a result 

of thf> immense amount of thought and discussion provoked 

by tlie war, A certain amount of this so-called 

"radicalism" m.ay be expected during wartime, but with the 

added impetus of the Russian Revolutipn of 1917, tlie temper 

of the times dangerously neared the boiling point, 

Tne 'department o^ Justice and various Congressional 

Committees began earnestly to investi^iate Polshevî .Tn,'•*'̂  

Patriotic societies began pouring into the daily press a 

mass of evidence revealing the great number of radical 

writers, revolutionai-y pamphlets, and periodicals then in 

existence in the United ^.tates. The people lifitaned rind 

shivered in fear — fear that a Red revolution might occur 

in the United States within a month or even a week. They 

concerned themselves le'̂ s with making the world safe for 

47 
democracy and more with making American safe for themselves. 

The state legislatures also formed investigating 
committees of which the Lusk Committee in IJew York was 
perhaps the most famous, 

47 
Chafee, p, 144, Also see; Frederick L, Allen, 

Only Yesterday, An Informal history of the rJineteen-
TwentTes (New Yorlc: Harper and Brothers Publisners, 1931), 
Chapter 3, Karl Schriftgiessen, This was Normalcy (Boston: 
Little, 3rown and Co,, 1948), Robert KT^urrav, Red Scare, 
^ '̂t̂ '̂ y in national Hysteria, 1919-1920 (Minneapolis: 
University of Minnesota Press, 195S), Nathaniel Wayl, The 
Battle Â gainct Dislovalty (Mew York: Thomas Y, Crowell Co, , 
1951), Chapter T.— 
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Such was the atmosphere when A, Mitchell Palmer 

succeeded Attorney General Gregory on March 3, 1919, 

Attorney General Palmer immediately undertook to make the 

nation aware of the "Red Menace," In speeches, wholly 

unbecoming of a cabinet ranked official. Palmer fanned 

the flames of unrest in the name of patriotism. Palmer's 

warnings appeared to be justified by the events of late 

April and early May of 1919. Hom.emade bombs addressed to 

Palmer, Judge Landis of Chicago, Justice Holmes of the 

Supreme Court, and several other prominent individuals 

involved in sedition prosecutions and legislation, were 

discovered in a New York post office, A month later, 

the front of Attorney General Palmer's home in Washington 

48 was wrecked by an explosion. 

The American public, aroused by these incidents, 

reacted vengefully. As a result there was fighting in the 

streets at May Day parades in New York, Boston, and 

49 Cleveland, A clash between the Industrial Workers of 

the World and the American Legion in Centralia, Washinoton, 

resulted in the death of five ex-servicemen, four shot 

1 1 1 50 and one lynched. 

'•^Allen, pp, 45-52. 

Murray, pp, 6 7-81. 

50 Ibid. , pp. 181-184. 
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A. Mitchell Palmer dedicated himself to the task of 

suppressing cne raaicaiism that he believed to he tiu-: uause 

of all of this unrefit. But bO long as Congress refused to 

repeat the €'.rror of 179 8 cuid pass a peace-time sedition 

law, Pal̂ -ier co\ild do little about the radical thinking on 

the part of citizens. He could, however, make use of a 
51 

recently enacted Alien Law to curb radical foreigner?^. 

The act provided for refusal of entry or deportation of 

all aliens who vjere anarchists; who believed in or advo

cated the overthrow of the gove-r-nment by force or violence; 

who disbelieved in or were opposed to all organized 

government; who were lOGnber;. of or af f i liated with any 

organization entertaining the*̂ -̂ "̂ êliefs. Mere membership 

52 

was prima facie evidence of the individual's belief. 

Behind the facade that "no "lan can po further than 

I will go in his earnestness to protect tlie people in the 

guarantv of free speech," Palmer unloosed a series of 
53 

nation-wide raids on the Union of Russi-zn WorVers, On 
December 21, 1919, 249 Russians were shipped back to 

Russia via Finland on the ship Puford. Palmer greeted 

^^8 U.S.CA, 137 (1920), 

'̂'̂ Chafee. pp. 197-198. 

"̂ Îbid., p. 177, 
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the New Year with another series of arrests, directed this 

time against members of the Communist Party and the 

Communist Labor Party. Over three thousand vrarrants were 

issued for the raid of January 2, 1920. Everyone on the 

premises of the Communist meeting places was arrested re

gardless of whether there was a warrant for his arrest or 

not; whether he was a citizen or alien, or even whether 

he was a Communist or not. Those who attempted to visit 

friends in the jails were arrested — their friendship 

being prima facie evidence of affiliation with the Com-

54 munist T̂ apties. 

While Americans were still digesting the excitement 

stirred up over the raids, the New York Legislature sought 

to outdo the national government by refusing to seat five 

of its members, solely on the grounds that they were mem

bers of the Socialist Party. As a result of the legis

lature's action, 60,000 New York citizens were in effect 

disfranchised. This was too much, and such important men 

as Charles Evans Hughes and Alfred E. Smith struck a blow 

in favor of freedom of speech and assembly in a series of 

public speeches in which they condemned the action taken 
55 

by the New York Legislature, 

'̂̂ Allen, p. 57. See also Murray, Chapter 13, and 
Chafee, pp. 204-215. 

S^Chafee, pp. 269-282. 
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It was not enough for the national government to 

suppress radicalism, subversion, and so-called un-Ameri

can activities. To further complicate matters, the states 

also felt obligated to enter the field. 

Eleven states felt, during the war, that the federal 

Espionage Act was not sufficient protection against pam

phlets and speeches. Therefore, these states enacted 

their own state sedition laws. The validity of the states' 

right to enact such legislation was sustained in 1920 by 
eg 

the Supreme Court in the case of Gilbert v. Minnesota. 

Gilbert had been convicted in violation of the Minnesota 

Sedition Law for making a speech in which he denounced 

the war. Justice McKenna delivered the opinion for a 

majority of seven. Chief Justice White and Justice 

Brandeis dissented. Although Justice Holmes voted with 

the majority, he agreed only in the result, not in the 

Court's reasoning, ^̂ Jhite maintained that the statute 

infringed on the national war power, Brandeis claimed that 

it was a violation of freedom of speech, McKenna ansv/ered 

White's argument by asserting that states are just as 

concerned with the outcome of a war as the nation is, and 

therefore should lave the right to protect itself, 

A more significant problem, at least as far as the 

^^254 U, S» 325 (1920). 
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Communists are concerned, arose in regard to Brandeis' 

questioning. The Supreme Court was faced with the ques

tion of whether or not it had the power to reverse a state 

conviction on the basis that it infringed upon freedom of 

speech. It had been decided long ago that the Bill of 

57 Rights restricted only the Federal Government. Prior 

attempts to solicit the aid of the Supreme Court against 

suppression by the states had failed, but in this case 

Justice McKenna offered a glimmer of hope, to be realized 

five years later. 

More important, however, was the dissenting opinion 

of Mr. Justice Brandeis, for he openly announced for 

the first time that freedom of speech i^ protected from 

invasion by th.̂  states by th^. Constitution. Brandeis 

maintained that the privileges and immunities clause, the 

due process clause, and the equal protection clause of the 

Fourteenth Amendment, ratified in 186 8, made freedom of 

speech applicable to the states. In this m.anner, Brandeis 

was able to accomplish his purpose without infringing 

upon the spirit of Barron v. Baltimore. Brandeis admitted 

that the states might conceivably be justified in 

57 Bar ron v , r . a l t i m o r e , 7 Pesters 243 ( 1 3 3 3 ) . 

^^ChafcG, p p . 204-23C. 
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suppressing speech, but only in the times of clear and 

59 imminent danger. 

The importance of the opinions in the Gilbert case 

was not immediately i?-cogni2ed, but the Court was to face 

the issues once again in Gitlow v. New York. At the 

time it appeared that the case was just another example 

of the Supreme Court's refusal to put meaning into the 

First Ajttendment, The clear and present danger test, 

although never formally rejected, had been ignored more 

than observed. Nevertheless, it stood as a lighthouse 
C "1 

looking to the future,^ 
62 

A New York statute, passed in 1902 after the 

assassination of President McKinley, was revived in 1913 

for the purposes of prosecuting Benjamin Gitlow, Gitlow 

had published and distributed the Left V̂ ing Manifesto, a 

document somewhat similar to the Communist Hctnifesto 

written by Marx and Engels in 1848, He was convicted in 

^^Gilbert v, Minnesota, 254 U,S, 325, 336 (1920), 

^^268 U. S, 652 (1925), 

^•^Chafee, pp. 297-298, 

^^The Alien Registration Act of 1940 (Smith Act), in
fra, was closely patterned after this statute. 

^Gitlow was a former Socialist member of the New York 
Legislature, H^ was a member of the Left Wing which broke 
away from the Socialist Party in 1919 to form the Communist 
Labor Party. 
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January, 1920, and sentenced to imprisonmnent for a period 

of five to ten years. The Supreme Court affirmed the con

viction by a seven to two decision. Justice Holmes and 

64 

Brandeis dissenting. 

The only question before the Court was to determine 

the constitutionality of the statute in term.s of the 

Fourteenth Amendment, which prevents states from arbitrar

ily and unreasonably depriving a citizen of his liberty 

without due process of law. Thus, the Court was squarely 

faced with the problem of whether or not freedom of speech 

is protected from state invasion by the Fourteenth Amend

ment, Justice Sanford, speaking for the majority, answered 

the question once and for all by stating that "we may and 

do assume that freedom of speech and of the press . . , , 

are among the fundamental personal rights and 'liberties' 

protected . . . . from impairment by the states." 

Although this statement by the Court was a notable 

achievement in the annals of freedom of speech, the Gitlow 

case was anything but a victory. The Court decided that 

the statute did not impair the rights of the defendant, 

and that a state, through the exercise of its police power, 

may punish utteranc'̂ 'S which the legislature deems harmful 

^^Gitlow V. New York, 268 U. S. 652 (1925), 

^^Ibid, , 268 U, S, 652, 666 (1925). See Charles 
Warren, "The New 'Liberty' under the Fourteenth Amendment," 
39 Harvard Law Review 431 (1926), 
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to the public welfare. The test of clear and present 

danger, according to Sanford, applier only to cases like 

those under the Espionage Act, and not to cases in which 

a legislature has previously defined the danger. Thus, 

the Court seriously narrowed the Schenck test and virtu-

ally adopted the bad tendency test in its place. Under 

the bad tendency rule, words may be punished simply be

cause of their evil tendency, regardless of the likelihood 

of the evil coming about. In rejecting the Schenck 

test, Sanford argued as follows: 

. • . the legislature has authority to forbid 
the advocacy of a doctrine designed and intended 
to overthrow the government without waiting until 
there is a present and imminent danger of the 
success of the plan advocated. If the State were 
compelled to wait until the danger became certain, 
then its right to protect itself would come into 
being simultaneously with the overthrow of the 
government, when there would be neither prosecut
ing officers nor courts for the enforcement of 
the law.^7 

A single revolutionary spark may kindle a fire 
that, smoldering for a time, may burst into 
sweeping and destructive conflagration. It can
not be said that the State is actiig arbitrarily 
, . . when . . . it seeks to extinguish the 
spark without waiting until it has enkindled the 
flame or blazed into the conflagration.^8 

SSchuftie, pp, 322-323. 

^^Gitlow, 268 U. S, 552, 669 (1925), 
mil |i II 

^®Ibid., 268 U. S, 652, 6G9 (1925), 
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The dissent of Holmes and Brandeis is brief and to 

the point. They agreed with the majority as to the appli

cation of the First Amendment to the states bv means of 

the Fourteenth, but objected strenuously to the Court's 

disregard of the Schenck test. In reply to the Court's 

contention that the bad tendency of the Manifesto makes 

it punishable. Holmes wrote: 

It is said that this manifesto was more than a 
theory, that it was an incitement, i v^ry idea 
is an incitement. If offers itself for belief, 
and, if believed, it is acted on unless scr.c other 
belief outweiî hs it, or some failure of energy 
stifles the movement at its birth. The only 
difference between the expression of an opinion 
and an incitement in the narrower sense is the 
speaker's enthusiasm for the result. Elonuence 
may set fire to reason. But whatever m.ay be 
thought of the redundant discourse before us, it 
had no chance o^ starting a present conflagration. 

Besides the use of criminal anarchy statutes, such 

as the one under which Gitlow was convicted, the individual 

states made use of another type of legislation, criminal 

syndicalism statutes, to further guard against radicalism. 

Thirty-three states adopted similar statutues forbidding 

criminal syndicalism, defined in the California statute 

as 

any doctrine or precept advocating, teaching or 
aiding and abittinr^ the commission of crime, 
sabotage (which word is hereby defined as mean
ing willful and malicious physical damage or in
jury to p?r.ysical property), or unlawful acts of 
force and violence or unlawful methods of terrorism 

59 Ibid., 268 U. S. 652, 673 (1925). 
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as a means of accomplishing a change in indus
trial ownership or control, or effecting any 
political change.'^ 

The statute also included a clause making it a felony for 

knowingly becoming e member of an organization which 

advocated criniinal syndicalism as defined above. 

Those who were encouraged by the decision in the 

Gitlow case, that free speech is protected against state 

laws by the Fourteenth Amendment, hoped tVicit the Court 

might revei>se convictions under statutes like that of 

California. This hope was partially realized when the 

Court rendered its decisions in Whitney v. California 

72 
^^^ ^̂ '̂ ^̂  V* Kansas in Hay of 192 7, 

Anita Whitney '-̂ad been a member of the Socialist 

Party which split at its national convention lield in 

Chicago in 1919* ?4iss Whitney's "local" followed the 

Left Wing at this convention and helped form the Communist 

Labor Party of America. The new party adopted a platform 

adhering to the principles of communism as defined by the 

Third International in Moscow, including the principle of 

the overthrow of capitalism by revolutionary means. Miss 

Whitney later participated in a convention in Oakland, 

called for the purpose of forming a California branch of 

thti Coi."jj'.uni'-L Labor Party, wherein she strongly supported 

^^Whitney v. California, 274 U.S. 357, 359-360 (1927). 

"̂ •̂ 274 u. S. 357 (1927). 

"^^274, U. S. 380 (1927). 
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a resolution for the Party to gain governmental control 

by means of the ballot. This resolution was defeated, 

and the national party platform was adopted in its place. 

Miss Whitney testified at her trial that she did not in

tend for the Communist Labor Party to be an instrument 

of violence, but she was convicted of joining an organi

zation which taught criminal <?yndicalism. The case came 

to the Supreme Court by vjrit of error. 

A unanimous Court sustained the convictions through 

the opinion of Justice Sanford and upheld the constitution

ality of the statute. Justices Brandeis and Holmes filed 

a separate opinion in which they concurred in "he re'̂ ult 

of the decision, but disagreed with the majority reasoning 

in regard to freedom of speech as it was applied to the 
73 

Syndicalism Act. 

The opinions in the Whitney case are important for 

two reasons. First, Justice Sanford somewhat modified 

74 
the position he maintained in the Gitlow case. In Gitlow 

he indicated that the state legislatures had the power 

to decide what constitutes a danger to the overthrow of 

the government. In the present case he admitted that the 

states could not arhitrarily, unreasonably, or unwarrantably 

^^Chafee, P. 347. 

7U 

See pp. 34-35, supra 
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limit free speech and assembly. Thus, Sanford approached 

cirandeia' doctrine of limited state powers, but would not 

go so far as to adopt the }iolmes and Brandeis test of 

clear and present danger as a guideline foi» what was 
75 

arbitrary and unre-^sonable. 

The v^itney case is of further importance to freedom 

of speecli because of the high moral effect emanating from 

Justice Brandeis' concurring opinion. In i \jcing tlte 

American tradition of constitutionally guaranteed freedom 

of speech, Bran'lcis composed a classic piece of literature. 

In urging the Court to adopt the clear and present danger 

test in free speech cases he wrote: 

Those who won onr independence by revolution wer<-j 
not cowards. They did not fear political change, 
Tliey did not exalt order at the cost of liberty. 
To courageous, self-reliant men, with confidence 
in the pov.̂ er of free and fearless reasoning applied 
through the processes of popular government, no 
danger flowin<> from speech can be deemed clear and 
present, unless the incidence of the evil appre
hended is so imminent that it may befall before 
there is opportunity for full discussion. If there 
be time to expose through discussicn the falsehood 
and fallacies, to avert the evil by the process 
of education, the remedy to be applied is more 
speech, not enforced silence. Only an emergency 
can justify repression. Such must be The rule if 
authority is to be reconciled with freedom. Such, 
in !ry opinion, is the command of the Constitution. 
It is therefore, always open to Americans to 
challenge a Icw abridging free speech and asseirbly 
by showing that there was no emergency justifying 
it.'° 

"̂ Ĉiidfee, p, 351. 

^^Wliitney, 352 U, S, 357, 377 (1927), 

file:///jcing
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Because Miss V/hitney failed to make an eff̂ ?ctive challenge 

to t̂ ie law on the grounds that no such emergency existed, 

Br̂ riî îtr fr»i-h obligated to vote to sustain her conviction. 

In Fiske v. Kansa??, announced the same day as the 

Whitnev decision, the Supreme Court unanimously reversed 

the conviction of an I.W.W, organizer who had violated a 

statute similar to th^t of California. The preamble of 

th<̂  T.W. i7. conQ•̂ ltut̂  on, a d'>«̂iiT"̂r>t which '^^^ not even 

mention violence, but urged a class struggle between work

ers and employers, was the primar̂ ^ source of evidence used 

by the state to convict Fiske. FJske testified that he 

did not advocate syndicalism as defined by the statute, 

and there was no t(»^t^rr.r,r^^r at hi?? trial which indicate^ 

that the I.V/.W. would use illegal methods in obtaining its 

ends. Therefore, the Supreme Court found that the Kansas 

Syndicalism Act was "an arbitrary and unreasonable exer

cise of the police pov̂ er of the State, unwarrantably in-

77 
fringing the liberty of the defendant," 

T\\c 3 930 ' s brought t h e Great Depresr^ion, F r a n k l i n 

Roosevelt»r. New Dea l , f e a r of a n o t h e r World War, and a 

new Supreme Court t o the United S t a t e s , '-^ith the new 

Cour t , a new '-̂ ^ * l o c ph"' emerged. Chief J u s t i c e Taft 

re»itineM Ic 1^30 and V7as r e p l a c e d by Char les Evans Hughes, 

'̂̂ r':?Ve V, Kansas, 274 U. S. 380, 387 (1927). 
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former Associate Justice of the Supreme Court cind ons-time 

candidate for the Presidency. Justice Sanford died the 

same year and was replaced by Justice Owen Roberts. 

Benjamin Cordoza soon replaced Justice Holmes who resigned. 

The remaining members of the Court v;ere Justices 

Van Devanter, McRfvnolds, Sutherland, Butler, Brand*=>is, 

and Stone. The Court appeared tc be divided, four and four, 

with Justice Roberts defying classification. Van Devanter, 

McReynolds, Sutherland and Butler formed one coalition, 

78 while Hughes, Brand'jis, Stone and Cordoza formed another. 

There was little activity directed against the Com

munists in the early and middle 1930's. This muy partly be 

explained by Congress' preoccunation with the economic 

problems brought on by the depression. Of further signifi

cance is the fact that in 19 3 3 the TJnited '̂t'-'t̂^̂  •r»,nT7„.r»Qod 

its policy of non-recognition of the Russian government 

and fornall̂ ^ exchanged representatives with that nation. 

The Supreme Court was called upon, however, in 1937, 

to review another state syndicalism cas*» involving a 
79 

leader of the Communist Party in Oregon. DeJonge had 

participated in a meeting at Portland, Oregon, held under 

"''"charier. P. Curtis, Jr., Lions Under the Throne 
(Boston: Houghton, Mifflin Co,, 194V), p, 94. 

"̂ r̂.̂ T̂ npe V, uregon, 299 U. S. 353 (1937), 
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the auspices of the Co/uaunist Party, It ras agreed by both 

sides that no unlawful conduct or criminal syndicalism 

was advocated at the meeting. The State, hov.ever, con

victed DeJOiif̂ u. on t̂ .a grounds that he had assiscea an 

organization (the -̂r̂ -̂ imist Party) v:hich did advocate 

criminal syndicaliosi. The question before the Supreme 

Court, then, was this: can a state punish an individual 

who participated in a raaeting, otherwise lawful, simply 

because it was held under the auspices of the Ccnimunlst 

Party? 

The Court ananimously ansv/ered the question in the 

negative. Chief Justice Hughes, writing for the majority, 

said: "Peaceable ast.rinbly for lawful discussion cannot be 

80 made a crime." If this not be true, then any i.eeting, 

held by the CommuniGt Party, to discuss any of the primary 

issues of the day, would be unlavjful. If the constitutional 

right to peaceably assemble ic to mean anything, it is the 

purpose of the meeting, and not tlie auspices under which 

it is held, that is open to question. 

With only these few precedents for guidance, the 

United States was forced to meet in the next two decades 

the crises of anoti er war followed by a cold war with the 

leading Cv̂ jujaunist nation. The Cold v̂ ar, with its resulting 

80 D̂ Jonr̂ e, 299 U. S. 353, 365 (1937). 
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fear and hatred of communism and the Communist Party, 

was destined to present the United States with its most 

serious challenge to its civil liberties. 



CHAPTER III 

LEGISLATIVE RESTRICTIONS ON THE COMMUNIST 
TOFrr OP "fr? rmr^DTrw^^. 

Prior to 19 40 repressive measures guarding against 

subversive activities in the United States had been 

directed at no one particular group, ̂ ut against radicals 

in general. Anarchists, socialists, syndicalists, paci

fists, IWW's and Communists ell came under the purview of 

the F&pionage Act of 1917 and the state anarchy and 5̂ yndi-

calism statutes. 

With the t}ireat of a second world war nendinr in 

Europe, the Congrer ••: felt that new legislation- was needed 

which would be stronger than that enacted during World 

War I. As a result, the first peacetime sedition law since 

the Sedition Act of 179 8 was passed in the form of the 
2 

Alien Registration (Siriith) Act of 1940. Although the Smith 

Act did not specifically mention communism or Communists, 

and was directed generally at anv person or group which 

sought the overthrow of the crovernment by force or violence, 

it became the first major legal v/eapon used bv the national 

government against native Communists. 

^Pfeffer, p. 80. 

^54 Statutes at Large 570 (1940). 
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Hearings leading up to the enactment of the Smith 

Act of 1940 began as early as 19 35. The bill passed the 

?Iouse of Representatives in July of 1939 by a substantial 

vote, but did not become a law until June 28, 1940. Upon 

reading the official title of the Act, one would think 

that it would deal with such administratives procedures as 

fingerprinting aliens, but upon closer examination one 

finds that most of the Act is not concerned vjith registra

tion and part of it has nothing at all to do with aliens. 

Title I, Sections 2 and 3, the portion of the Act which 

concerns the Communists, reads as follows: 

Sec. 2 (a) It shall be unlawful for any person — 
(1) to knowingly or willfully advocate, abet, 

advise, or teach the duty, necessity, desirability, 
or propriety of overthrowing or destroying any 
government in the United States by force or violence, 
or by the assassination of any officer of any such 
government; 
(2) with the intent to cause the overthrow or 

destruction of any government in the United States, 
to print, publish, edit, issue, circulate, sell, 
distribute, or publicly display any written or 

ig 

United States by force or violence; 
(3) to organize or help to organize any society, 

group, or assembly of persons who teach, advocate, 
or encourage the overthrow or destruction of any 
government "in the United States by force or violence; 
or to be or become a member of, or affiliate with, 
any such society, group, or assembly of persons, 
knowing the purposes thereof. 

Sec. 3. It shall be unlawful for any person to 
attempt to commit, or to conspire to commit, any 
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of the acts prohibited by the provisions of 
this title.^ 

This portion of the Smith Act of 1940 was sponsored by 

Representative Howard W. Smith of Virginia. 

The Smith Act was allowed to lie dormant for some

time. In 1941, it was invoked against the leaders of a 

small Trotskyist Party in Minneapolis, which, according 

to the Government, held extreme Marxist views of the war. 

The Government did not contend that the group was con

trolled by any foreign power, and the Trotskyists prob

ably would not have been convicted had it not been for the 

fact that they circulated some of their literature to men 

who had been drafted under the Selective Service Act. 

The Supreme Court refused to hear appeal, thus avoiding a 

decision on the constitutionality of the Act, and the case 

was largely lost in the excitement of the war years. It 

is interesting to note, that the prosecution of the 

Trotskyists was enthusiastically supported by the Communist 

No further proceedings under the Smith Act was 

instituted until 1948. In the intervening period, the 

^54 Statutes at Large 670, 671 (1940). Effective 
September 1, 1948, the Smith Act was repealed and sub
stantially reenacted as 18 U.S.C. Section 2385, as part of 
the 1948 recodification 62 Statutes at Large 808 (1948). 

'̂ Norman Thomas, The Test of Freedom, (New York: 
W. W. Norton Co., Inc.T^^WTT p. 104-105. 
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legislative bodies of various states and the United States 

became suspicious of the subversive nature of certain 

individuals employed by the respective governments. Hence, 

a wave of "loyalty-oath" acts were passed, including the 

Taft-Hartley Act of 1947.^ That Act provided that a union 

may use the facilities and opportunities of the National 

Labor Relations Board only if each officer of the union 

has filed an affidavit stating that (1) he is not a member 

of or affiliated with the Communist Party, and (2) that 

he does not believe in the overthrow of the Government, 

and that he is not a member or supporter of any organiza

tion that believes in or teaches the overthrow of the 

government, 

In 19 50 the unions challenged the validity of the 

non-Communist affidavit section of the Taft-Hartley Act 

before the Supreme Court," The unions claimed that the 

statute violated the First Amendment which guaranteed union 

officers the right of adhering to the political views of 

their choice and of associating with such groups as they 

should desire. Furthermore, the unions contended, labor 

unions had the right to elect their officers without inter

ference from the government. 

^^^ Statutes at Large 136 (1947). Amended 29 U,S,C, 
141, known as the LaFor Management Relations Act of 1947, 

^American Communications Association, C I ,0, , et_ al^ 
V, Douds, 339 U. S. 382 (1950), 
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In a majority opinion written by Chief Justice 

Vinson, the Supreme Court rejected the union's contentions 

and upheld the affidavit requirement as a constitutional 

exercise of the federal commerce power. The Chief Justice 

readily admitted that "in drawing lines on the basis of 

beliefs and political affiliations . . . Congress had un

deniably discouraged the lawful exercise of political 
7 

freedoms. Nevertheless, Vinson and the majority of the 

Court upheld the congressional judgement that the affidavit 

was necessary in order to protect commerce from the 

serious danger of disruptive strikes. 

Thus, the constitutionality of the oath requirement 

was upheld on the basis that it was a commercial regulation 

rather than as a free speech regulation. 

Justice Frankfurter, although voting with the major

ity, stated in his concurring opinion that in his opinion 

Congress had "cast its net too indiscriminately" in the 

affidavit section of the statute. He continue. 1: 

Tc ask avowal that one 'does not believe in, and 
is not a member of or supports any organization 
that believes in . . . the overthrow of the 
United States Government . . . by an illegal or 
unconstitutional methods' is to ask assurances 
from men regarding matters that open the door too 
wide to mere spjeculation or uncertainty. 

Justice Black in his dissent chastised the majority 

as follows: 

"̂ Ibid, , 339 U.S. 382, 393 (1950). 

®Ibid., 339 U.S. 382, 419-420 (1950), 
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the Court assures us that today's encroach
ment on liberty is just a small one, that this 
particular statutory provision 'touches only a 
relative handful of persons, leaving the great 
majority of persons of the identified affilia
tions and beliefs completely free from, re
straint,' But not the least of the virtues of 
each member of the smallest and most unoithodox 
minority,3 

In the case of Osman v. Douds Chief Justice Vinson 

and Justices Reed, Burton, and Minton voted to uphold the 

requirements of the Taft-Hartley Act in its entirety. 

Justices Frankfurter, Jackson, and Douglas took the view 

that the Constitution forbade restrictions going beyond 

Communist Party membership to matters of belief, and 

Justice Black concluded that the Constitution forbade both 

restrictions upon political belief and political affilia

tion. 

Two other cases which came to the Supreme Court at 

this time dealt with the right of a witness before a grand 

jury to refuse to answer questions concerning his connec

tion with the Communist Party, 

In Blau V. United States ' the Supreme Court reversed 

the conviction of the defendant, Patricia Blau, for con

tempt of court because of her refusal to answer any 

questions concerning the Communist Party of Colorado and 

^ I b i d . , 339 U, S, 3 8 2 . 448 ( 1 9 5 0 ) . 

^^339 U, S , 846 ( 1 9 5 0 ) , 

^"^340 U, S . 159 ( 1 9 5 0 ) . 
TEXAS TECHNOLC-.CAL COLLEGE 

LU3E0CK, TCXAS 
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her employment by it. i\fter reviewing the Smith Act 

provision which makes it a crime to advocate the forceful 

overthrow of the government, the Court concluded that the 

defendant could reasonably have inferred that criminal 

charges could be brought against her if she admitted em

ployment by the Communist Party or intimate knowledge of 

12 
its workings, " 

A conviction for contempt was upheld by a majority 

1 3 

of the Supreme Court in Rogers v. United States, In 

this case the witness admitted that she had been treas

urer of the Communist Party of Denver and, by virtue of 

her office, had been in possession of membership lists and 

dues records of the Party, but refused to identify the 

persons to whom she had given the party's books. The 

Court ruled that if a witness has admitted membership in 

and a cloiie connection with the Communist Party, he cannot 

thereafter claim the privilege against self-incrimination 

in regard to further disclosures of his conn̂ ĉtion with 

it. The Court based its ruling on the theory that by his 

admissions the witness has waived the privilare. 

The effect of these cases was to establish the 

•̂  The same rule applies to a witness called before a 
congressional committee, Quinn v. United States, 349 U.S, 
155 (1955), Emspak v. United Sfatcs, 3M9 U.S, 130 (1955), 

13 340 U.S, 367 (1951). 
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principle that admission of intimate knov>7ledge of or close 

connection V7ith the Communist Party might tend to incrimi

nate a witness under the Smith Act, Therefore, a refusal 

to answer such questions is justified if the claim of 

privilege has been made in a timely manner. 

Next the Congress beqan to consider legislation 

which would provide even harsher measures of restriction 

of Communist activities in the United States. In 1948, 

the Mundt-Nixon bill, which provided for compulsory regis

tration of Comrnmist-front organizations, passed the House 

of Representatives by an overwhelming margin. The bill 

was held up, however, in the Senate Judiciary Coimiiittee, 

and Congress adjourned ivithout the bill becoming law. 

VJith the outbreak of the Korean conflict, the principal 

features of the Mundt-Nixon bill wei'e combined with cer

tain other provisions and enacted into law in the form of 

15 
the Internal Security Act of 1950, Congress justified 
its action by finding that: 

there exists a world Communist movement which, 
in its origins, its development, and its pre
sent practice, is a world-wide revolutionary 
move'̂ ient whose purpose it is, by treachery, 
deceit, infiltration into other ;;roups 

"Notes: Self-incrimination and Federal Anti-
Communist iieasures," 51 Columbia Law Review 206, 210 
(February, 19 51), 

15 64 Statutes at Large 987 (1950), 
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(governmental and otherwise), espionage, 
sabotage, terrorism, and any other means deemed 
necessary, to establish a Communist totalitarian 
dictatorship in the countries throughout the 
world through the medium of a world-wide Commu
nist organization.-̂ '̂  

Congress further asserted that this world Communist move

ment is under the direction and control of the most power-

17 
ful Communist nation. Because it is organized on a 

conspiratorial basis, dedicated to the overthrow of the 

present government, the Congress found that it created a 

"clear and present danger" to the security of the United 

States. 

in accordance with these findings, the Act provided 

for the registration of "ComJiiunist-action" and "Communist-

front" organizations with the Attorney General, A Tom-

munist-action" organization is defined as: 

any organization in the United States (other than 
a diplomatic representative or mission of a foreign 
gOv=irnment accredited as such by the Department of 
State) which (1) is substantially directed, domi-n-
ated or controlled by the foreign government or 
foreign organization controlling the world Communist 

•̂ 6̂4 Statutes at Large 987 (19 50). For a most com
prehensive discussion of the Lerislative findings and other 
provisions of the Internal Security Act, see "Note: The 
Internal Security Act of 1950," 51 Columbia Law Review 
606 (1951). 

-̂ "̂ Although no nation is specifically named, there is 
no dnu^t but that Congress was referring to the Soviet 
Union as the leader of the v;orld Corrrunir-t movement. 
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movement . . . and (2) operates primarily to 
advance the objectives of such world Communist 
movement , . .^^ 

A "Communist-front" organization is one which is 

controlled or dominated by a Communist-action organization, 

and which exists for the purposes of extending aid to a 

Com.munistsaction organization, a Communist foreign govern

ment, or the Comm.unist v;orld movement. 

Communistic front organizations are required to regis

ter with the Attorney General, furnishing a list of their 

officers and contributors of funds. Communist-action 

organizations must give this same information and, in addi-

20 tion, provide a list of all their members. Should an 

organization fail to register as required, the Attorney 

General may petition to the Subversive Activities Control 

Board for an enforcement order. This Board consists of 

five member.̂ , appointed by the President v;ith the advice and 

consent of the Senate, '̂ he "oard is given power, upon 

petition of the Attorney General, to determine; if an 

organization r̂hich has failed to register is indeed Coinnm-

nist-action or Communist-front, or if a person is a member 

^̂ *̂* statutes at Large 987, 989 (1950), 

^^64 Statutes at Large 987, ̂ 8^-990 (1950), 

^°64 Statutes at Larce S87, vî S-SŜ  (1350), 
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5t» 

21 

Provisionb were made for public heax^ings and sub-

poenas by the Subversive Activities Control Board,^ 

Judicial review of the Board's decision is allowed in the 

Court of Appeals for the District of Columbia, The Court 

of Appeal may remand, set aside, or affirm the order of 

the Board. Its decision is final except that it may be 

subject to review by the Supreme Court upon grant of 

23 

certi.oreiri. 

When a final order has been issued, the Act is en

forceable by fines and imprisonment. Failure to register 

under a final order constitutes a crime in itself, and 

each day of failure is a separate offense. Each offense 

is punishable by a fine of $10,000 or five years imprison-

ment, or both," Additional sanctions, such as the require

ment of Coiiiiftunist identification of the organization's mail 

and radio broadcasts, ineligibility for nonelective -Jderal 

employment (especially in a defense facility), and denial 

of income tan deductions for contributions, are provided 

for throughout the Act, 

^̂''̂^ '^t^t\^t»<:i at Large 387, 997 (1950), 

^^^^ ^'"'^'^v^^^'^ f i La rot- 387, 398-1001 (1950). 

^^64 Statut*^s at T.Hr̂ .;e 987, 1001-1002 (1950). 

2**fiu <ii-ptute.^ at Large 987, 1002-1003 (1950). 
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A new sedition statute, derived from the Mundt-Nixon 

bill, was incorporated into tne law making it unlawful "for 

any person knowingly to combine, conspire, or agree with 

any other person to perform any act which would substantially 

contribute to the establishment within the United States 

of a totalitarian dictatorship. . ."^^ 

The remainder of the Act deals v/ith the strengthening 

of the existing espionage laws, amendment ot the immi-

27 gration laws, and with emergency detention of potential 

28 spies and saboteurs. 

President Truirian vetoed the Internal Security Act, 

as outlined above, condemning it as grossly unconstitutional. 

In his veto Biessage, Truman stated that he had been advised 

by the Departments of State, Justice and the Central In

telligence Agency that the measures would seriously hampei 

their operations. He regarded the registration require

ments as being as dangerous to freedom of speech, pr ;s, 

29 and assembly as were the Alien and Sedition Laws of 1798. 

Congress voted to override the President's veto by 

'^^^ - tatutes at Large 9 87, 991 (1950). Note that 
this section applier"^o c^r^^ person and not to Communists 
alone, 

^^04 SULut'^s at T.ar;:̂  987, 1003-1006 (1950), 

2*̂ 64 3lc.tuLcu ^ Lci-;:? 987» 1006-1018 (1950). 

^^D4 .Miaiuies at Large 987, 1019-1030 (1950). 

2^96 Congressional Record 15672 (September 22, 1950), 
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a substantial margin. In the House of Representatives the 

vote to override the veto was 285 to 48, with 95 not 

voting. ' In the Senate, only 10 supported the President's 

veto, while 57 vorea to override. Twenty-nine Senators 

did not vote,^-^ 

The constitutionality of the Internal Security Act 

was to remain in doubt for some time. As expected, the 

Communist Party of the United States refused to register 

as the law required. On Noveml̂ er 22, 19 50, two months 

after passage of the Act, the Attorney General petitioned 

the Subversive Activities Control Board for an order re

quiring the Party to register as a Communist-action organ

ization. Hearings before the Board began in April of 

1951 and lasted until July, 1952. On April 20, 195 3, the 

Board filed its report, finding "that there existed a worlu 

CoJiununist movement . . , organized and directed by a 

foreign govei^nment," The history of the Comjriunist \ rty 

of the United States was found to be closely rsiated with 

this world Communist movement. Furthermore, the Party met 

the conditions set forth in the Internal Security Act 

necessary for a Communist-action organization. On the 

basis nf thc.r.r. findings, the Board ordered the Party to 

3°G6 Ccn-rr.r.sionai Kccord 15676 (September 22, 1950). 
ktmmmmmmmii i i • i 

•̂̂ 9C Ccnrrc-Gsional Record 15872 (September 23, 1950). 

32 ^^Communist Party of the United States v. Subversi 
ivities^ControlTo^u, S'TT'lJ. S. 115, 118. (1955) . 
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register v̂ ith the Attorney General. The Party then 

appealed the order of the Board to the Court of Appeals 

3 "̂  for the District of Columbia. 

Thus, proceedings were instituted in the courts 

which would eventually result in a judicial decision on 

the constitutionality of the registration sections of the 

law. This decision, however, was to come only after a 

lengthy delay. 

In the meantime, Congre??? discus«̂ ed the possibility 

of enacting still another statute which would restrict the 

Communist Party's activities in the United States. During 

the debates on the Internal Security Act some Congressmen 

advanced the argument that the Communist Party should be 

outlawed completely as a political body. Many people, in

cluding FBI Director J, Edgar Hoover, fearned that outlawr 

would drive the Party underground and make its activites 

more difficult to observe. Furthermore, it was fear d 

that outlawry would be in violation of the First Am.end-

ment. 

In 1954, however, members of the Democratic Party 

introduced les-islation in the Senate to make menbershiP in 

^•hbid., 351 IJ. S. 115, 118-119 (1956). 

^^John V. Cauj^hay, Tn Cl<^ar^ and Kresen t Da^icgp, Th( 
C r u c i a l S t a t e ot Our Freedom, ((Chicago: The U n i v e r s i t y o-
Cl i icago r r e s b , 1 0 5 8) « p . -^« . . 
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the ComjT.unist Party a crime. Apparently, this was done in 

order tc off-set campaign charges that the Democratic 

Party was "soft" on Communisiri. Opposition to the bill 

came from the Eisenhower adiî ini strati on on the grounds that 

it would allow Con\muiii3t members to refuse to register 

under th • Internal Security Act because cf self-incrimina

tion. As a result, the compromise bill which finally 

became law is a. complex and somewhat contradictory regula

tion. 

The Communist Control Â ct of 19 54, as the nt* .' law 

becaip.o officially kncwn, founc the Communist Party of the 

United States to be "an instrurrentality of a conspiracy 

35 to overthrow the Covcrnmont cf the United States." 

Althoup;h the Party is purportedly a political party, its 

nature, objectives, and its activities are so i-iinical tr 

the American political tradition that it "should be 

outlawed." Therefore, the Coif̂ munist Party or any -^ its 

Guccer.cors (under an assumed name or otherwise) are hence

forth "not entitled to anv of the. ru^rhts, privilege.-., .}nd 

immuniti-BC attendant upon lê -al bodies created under the 

laws cf the United States or any legal subdivision 

^^^^ -t̂ t̂ut'̂ s £t Larf-̂ - 7̂ 5 (1?54). 

^^68 Statutes at Uivce 7'?^ '̂'̂'" ''19S4) 
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thereof." However, this section was not to be construed 

so as to amend the Internal Security Act of 1950. 

Thus the Congress outlawed the Communist Party as 

a legal entity. This meant that the Party cculd no longer 

have access to the ballot in elections. It also meant 

that since the Party was no longer entitled to its legal 

rights and privileges, its acc^us to the courts was denied. 

Although the Party was now outlawed, it retained its 

identity for the purposes of registration viith the Sub

versive Activities Control Board under the terms oi the 

Internal Security Act. Membership in the Party apparently 

did not constitute a crime as such, for the meinbers are 

still subject to the registration procedures also. 

The remainder of the Act consisted of an amendment 

to the Internal Security Act, setting up a new category 

of Communist-front organizanions, These organizations, 

known as "Communist-infiltrated" organizations, were made 

subject to the provisions of the 1950 Act. A "Communist-

infiltrated" organisation was defined as one which is 

controlled" by leaders known to be members of Communist-

action organizations. This reaction was priiuarily direcced 

at laboi" vi.;... ..a.. -'>»ie''̂  • •̂'' "̂ ^̂ ĉome infiltrated with 

'̂̂ 68 Statutes at̂  I 77^ . 776 (1954). 

e 
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Communist3,^^ ^ 

• (Jpngress next decided to strengtfhen the hand o^ 

the investigatoi^s and prosecutors in tke fif*lji of 

internal security by enacting t^e Immunity A-t of 1954.^^ 

The new statute aimed at providing a method of com.pel^ 

Img reluctant witnesses to testify before congr<>ssional 

committees and grand juries and at federal court trials, 

3y granting immunity from any federal prosecution based 

upon the information disclosed by such given testimony, 

the law would deprive witnesses of the right to sanctuary 

under the Fifth Amendment's ban on compelling a person to 

be a witness against liimself in a criminal case. In 

40 
Ullman v. United States. tiie Supreme Court upheld the 

validity of the statute. In this case the Court sustained 

the contempt conviction of a witness who before a grand 

jury investigating a case involving espionage, refused 

to answer* questions as to his and other persons' mejaber-

ship in the Communist Party, 

Congress tnus completed its legislative attack on 

the Conimun.i st Party, It regained now for the Supreme 

Court tc GGcice if the legislation squared v/ith the Con-

to IILULLUU oi.̂  with its own views. 

^^6H r.tatutes a_t L-^r.^j^ 775, 777-780 (1954), 

^^6C Statutes at Lar.-̂ e 745 (1945). 

^^353 U, S. 54 (195G), 



CHAPTER IV 

JUDICIAL RESTRICTIONS ON THE COMMUNIST 

PARTY OF THE UNITED STATES 

The anti-Communist measures adopted by the Mational 

Government presented the American people with a host of 

new constitutional problems, most of which were associated 

with the inherent conflict between the requirements of 

public security and the ideal of a free and open demo

cratic society. 

The Supreme Court first came to grips with the prob

lem in the case of Dennis v. United States,^ In July 1948, 

William Z, Foster and eleven other principal Communist 

leaders were indicted for violation of the Smith Act, 

Specifically, the indictment charged the Communist leaders 

of wilfully and knowingly conspiring 

(1) to organize as the Communist Party of the 
United States of America a society, group and 
assembly of persons who teach and advocate the 
overthrow and destruction of the Government of 
the United States by force and violence, and 
(2) knowingly and wilfully to advocate and teach 
the duty and necessity of overthrowing and 
destroying the Government of the United States 
by force and violence.^ 

•••341 U, S, 494 (1951). 
2 
Mr. Foster, who was National Chairman of the Commu

nist Party, did not stand trial because it was feared that 
his health could not stand the ordeal, lie died in 1961. 

^Dennis et al v. United States, 341 U. S. 494, 497 
(1951). 
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The trial opened in New York City on January 17, 1949 

with Judge Harold R, Medina presiding. Thus began the era 

of the Communist trials, and the first was by far the 

stormiest. The trial lasted over nine months. Six of 

these months were devoted to the taking of evidence which 

resulted in a record of 16,000 pages,** 

In interpreting the Smith Act to the jury. Judge 

Medina maintained: 

f 
• Z."**̂ ^̂ / ̂ "̂  is ô't "t̂ e abstract doctrine of 

overthrowin'g or destroying organized government 
by unlawful means which is denounced by this law, 
but the teaching and advocacy of action for the 
accomplishment of that purpose, by language 
reasonably and ordinarily calculated to incite 
persons to such action • • , as speedily as 
circumstances would permit, 

'If you are satisfied that the evidence establishes 
beyond a reasonable doubt that the defendants, or 
any of them, are guilty of a violation of the 
statute, as I have interpreted it to you, I find as 
matter of law that there is sufficient danger of a 
substantive evil that the Congress has a right to 
prevent to justify the application of the statute 
under the First Amendment of the Constitution, 
'This is matter of law about which you have no con
cern. It is a finding on a matter of law which I 
deem essential to support my ruling that the case 
should be submitted to you to pass u^on the guilt 
or innocence of the defendants . . . .̂  

'*Ibid. , 341 U.S, 494, 497 (1951). "The evidence 
showed that the defendants taught and advocated the Marxist-
Leninist doctrine contained chiefly in four books: Stalin's 
Foundation of Leninisri), The Communist Manifesto of Marx and 
Engels, LenirT's State and Revolution, and History of the 
Communist Party of the Soviet Union," Pfefi^er, p. "ST. 

^Dennis, 341 U. S. 494, 511-512 (1951). 
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The jury returned a verdict on October 14, 1949 

convicting all of the defendants, who were thereupon 

sentenced to serve five years in prison and pay fines of 

$10,000, The case v/as then appealed to the United States 

Circuit Court of Appeals for the Second Circuit. The 

Court of Appeals, presided over by Judge Learned Hand, 

affirmed the convictions. In 19 51, the Suprem.e Court 

granted certiorari limited to the following two questions: 

(1) Whether either Section 2 or Section 3 of 
the Smith Act, inherently or as construed and 
applied in the instant case, violates the First 
Amendment and other provisions of the Bill of 
Rights; 
(2) vzhether either Section 2 or Section 3 of 
the Act, inherently or as construed and applied 
in the instant case, violates the First and 
Fifth Amendm.ents because of indefiniteness, 

7 

In Dennis v. United States the Supreme Court up-

held the conviction and the constitutionality of the Smith 

Act by a six to two vote. Chief Justice Vinson wrote the 

majority opinion for the Court, but managed to get only 

Justices Reed, Burton, and Minton to join in his opinion. 

Justices Frankfurter and Jackson voted with the majority 

but wrote separate opinions. Justices Black and Douglas 

dissented. Justice Clark did not participate in the 

^Dennis, 341 U, S, 494, 495-496 (1951), 

'''341 U, S, 494 (1951). 
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decision. The Court, as thus divided, could find little 

area of agreement as to how the clear and present danger 

test of Holmes and Brandeis should be applied to the 

Communists. In fact, four different interpretations of 

the rule were given in the several opinions. 

Chief Justice Vinson first considered the petitioner's 

contention that the Smith Act makes criminality of speech 

dependant upon the intent or the state of mind of the 

speaker. In other words, as the trial judge interpreted 

the statute to the jury, a person may or may not be con

victed for saying the same words, depending upon his intent 

or state of mind, Vinson could find nothing wrong with 

this approach and upheld Judge Medina's interpretation. 

In regard to thf^. pp̂ .t-itionrr's contention that the 

Smith Act prohibits free academic discussion of the merits 

of Marxism-Leninism, Vinson ruled that the Act was directed 

at advocacy, not discussion. Under this ruling the, it 

would not be unlawful for a college professor to discuss 

the philosophy of Marxism-Leninism with his students,' 

To say that the Act was directed at advocacy and not 

at discussion did not solve the problem, for as Vinson 

^It is clear from subsequent cases tliat had Justice 
Clark participated in the case he would probably have cast 
his vote with the majority. 

^See the discussion of Justice Douglas' dissent, 
infra, p. 59. 
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pointed out, advocacv in this cane "contains an element 

of speech." This necessarily forced the majority of 

the Court to face the clear and present danger test and 

to decide what significance that phrase imported. In 

tracing the history of the clear and present danger doc

trine, Vinson came to the conclusion that in those cases 

where the Supreme Court reversed convictions by use of 

the test, the evils which the state sought to protect 

itself from were not substantial enough to vyarrant a 

restriction of speech. The overthrnwal of the government 

by force and violence, howevo.r, was certainly substantial 

enough to warrant a restriction of speech. What then, 

Vinson asked, is the meaning of clear and present danger? 

Obviously, the words cannot mean that before 
the Government may act, it must wait until 
the putsch is about to be executed, the plans 
have "been laid and the signal is awaited. If 
Government is aware that a group is aiming at 
its overthrow,is attempting to indoctrinate its 
members and to commit them to a course whereby 
they will strike when the leaders feel the 
circumstances permit, action by the Government 
is required.^-^ 

Vinson concluded then, that when Justices Holmes and 

Brandeis devised the clear and present danger test, they 

^^Dennis, 341 U, S, 494, 502 (1951), 

illbid. , 341 U. S. 494, 509 (1951). 
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were not faced with a situation comparable to that 

presented by the Communist threat. The safety of the 

Republic was not at stake when the Court was dealing with 

Schenck, Abrams, Gitlow, and Whitney. 

Vinson also rejected the argument that probability 

of success should be a major factor in determining if 

Government action is required. Even though an attempt to 

overthrow the government by force is doomed from the start 

because of inadequate numbers. Congress has a right to 

prevent it. 

To meet the present world crisis, Vinson adopted 

the interpretation of the clear and present danger test 

handed down by Judge Learned Hand when the present case 

was before the Court of Appeals, Judge Hand maintained 

that in any case in which the test is to be used, the 

courts must determine "whether the gravity of the evil, 

discounted by its improbability, justifies such invasion 

12 

of free speech as is necessary to avoid the danger," 

This test has been referred to as the "clear and probable 

danger" test. 

With this matter out of the way, Vinson found little 

difficulty in rejecting the proposition that the Smith Act 

violated the First and Fifth Amendments because of its 

l^ibid,, 341 U, S. 494, 510 (1951), 
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vagueness. Sections 2 (a) (1), 2 (a) 3, and 3 of the 

Smith Act were found to be constitutional as applied in 

the case, and the defendant's conspiracy to organize the 

Communist Party to teach and advocate the violent and 

forceful overthrow of the government did create a clear 

and present danger. The convictions were affirmed. 

Justice Frankfurter, in a concurring opinion, took 

occasion to reiterate his opposition to the clear and 

present danger test and the preferred rights doctrine. To 

Frankfurter, competing interests, such as national secu

rity and free speech, must be balanced together and can 

not be subjected to dogmatic formulas conceived in diffe

rent times and under different circumstances. This is 

known as the "balancing" doctrine or test. The respon

sibility of balancing the competing interests lies not 

with the courts, but with Congress, the representative 

body of the people. Frankfurter said: 

Free-speech cases are not an exception to the 
principle that we are not legislators, that 
direct policy-making is not our province. How 
best to reconcile competing interestii is the 
business of legislatures, and the balance they 
strike is a judgment not to be displaced by 
ours, but to be respected unless outside the 
pale of fair judgment.i3 

13ibia., 341 U. S. 494, 539-540 (1951). For a 
detailed discussion of Frankfurter's balance theory see 
Laurent B. Frantz, "The First Amendment in the Balance," 
71 The Yale Law Journal 1424 (1962). 
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Speaking in reference to the clear and present danger 

doctrine. Frankfurter said: 

It were far better that the phrase be abandoned 
than that it be sounded once more to hide from 
the believers in an absolute right of free speech 
the plain fact that the interest in speech, 
profoundly important as it is, is no more con
clusive in judicial review than other attributes 
of democracy or than a determination of the 
people's representatives that a measure is 
necessary to assure the safety of the government 
itself.1^ 

Justice Jackson issued still another theory in his 

concurring opinion, as to how the Court should apply the 

Holmes-Prandeis test of clear and present danger to the 

Communist Party. Jackson would keep the rule, but use it 

as a rule of reason in the cases for which he says it was 

devised. According to Jackson, Holmes and Brandeis were 

concerned with cases in which the charges were based 

"on far-fetched inferences which, if true, would establish 

only technical or trivial violations." The test was 

not designed to apply to cases such as Dennis, and if it 

were applied it would mean "that the Communist plotting is 

protected during its period of incubation; its preliminary 

stages of organization and preparation of immune from the 

law; the Government can move only after imminent action is 

•̂ '*Ibid., 341 U. S. 494, 544 (1951). 

^^Ibid., 341 U. S. 494, 557-568 (1951). 
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manifest, when it would, of course, be too late," 

To Jackson, the Dennis case really involved the law 

of conspiracy, the basic concept of which is that the 

conspiracy may constitute an evil in itself, regardless 

of any other evil it might hope to accomplish. Thus, if 

Congress outlawed conspiracy,as Jackson believed it did 

when it passed the Smith Act, the conspiracy to organize 

the Communist Party to teach and advocate the violent 

overthrow of the government could be punished without 

proof that a clear and present danger of its consummation 

existed. 

It is interesting to note that both Justice 

Frankfurter and Justice Jackson, whose votes were neces

sary to sustain the convictions and the constitutionality 

of the Smith Act, expressed their doubts as to the wis

dom of this type of legislation in combating communism. 

"Communism will not go to jail with these Communists," 

1 7 wrote Jackson,"^ 

Because the Communist leaders were not charged with 

any overt act, but rather with agreeing to assemble in 

order to talk and publish their ideas at a later date. 

Justice Black dissented on the grounds that this constituted 

l^Ibid,, 341 U, S. 494, 570 (1951). 

^"^Ibid., 341 U, S, 494, 578 (1951). 
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prior censorship. He would, therefore, have held Section 

3 of the Smith Act unconstitutional as a violation of the 

First Amendment. Black recognized that few would protest 

the conviction of the Communist leaders, but expressed 

hope "that in calmer times, when present passions, pr<^ssures, 

and fears subside, this or some later Court will restore 

the First Amendment liberties to the high preferred place 

where they belong in a free society.""^^ 

In voicing his dissent fro»n the majority opinion. 

Justice Douglas argued that to require the element of in

tent as the test of criminality of the statute v/ould have 

the effect of making the crime dependent not on what is 

taught but on who the teacher is. In other words, you can 

teach Communism as an economic theory to a college stu

dent, but if you believe in it, you commit a crime. 

To Douglas, speech considered harmless at one time 

and under one set of circumstances, may at some later date 

and under different circumstances, threaten the safety of 

the Republic, It is upon this premise that Douglas 

believed the clear and present danger test rested. There

fore, "when conditions are so critical that there will be 

no time to avoid the evil that the speech threatens, it 

is time to call a halt. Otherwise, free speech which is 

18 Ibid., 341 U. S. 494, 581 (19S1), 
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strength of the Nation will be the cause of its destruc

tion." Douglas further thought that since the question 

of clear and present danger was so critical to the con

victions of the Communists, it should have been submitted 

to the jury for determination rather than have it decided 

by the trial judge. Either way, he did not think that the 

record sufficiently showsd tha a clear and present danger 

existed. "If we are to take judicial notice of the threat 

of Communists within the nation," he said, "it should not 

be difficult to conclude that as a political party thev are 

of little consequence . . . . Communism has been so thor

oughly exposed in this country that it has been crippled 

as a political force. Free sp.̂ ech has destroyed it as an 

effective political party,"^ 

The Department of Justice appar*=»ntly interpreted the 

Dennis decision as holding that the Communist Party con

stituted a criminal conspiracy dedicated to the overthrov; 

of the government, and theref'̂ re its leaders and members 

could be constitutionally punished. Acting upon this 

assumption, the Government began to prosecute the 'second 

string" Communist leadei-̂ s. Pr«»sumably, if these convic

tions had been sustained by the Supreme Court, every 

^^Ibid. , 341 U. S. 494, 585 (1951). 

20lbid., 341 U. S. 494, 588 (1951). 
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individual member of the Communist Party could have been 

legally prosecuted under the Smith Act. However, a case 

involving the conviction of a lesser Comm.unist leader did 

not reach the Supreme Court until 1956, and by that tim.e 

the temper of tiie country in general and the Supreme 

21 Court in particular had undergone a momentous change. 

The next important case to be decided by the Supreme 

Court was that of Communist Party of the United States v. 
*mi»m^tm»Mtmm^m 

2 2 Subverf-ive A^^tivities Control Board. As noted supra, p. 

56, on April 20, 1953, the Board ordered the Communist 

Party to registei* with tiie Attorney General as a Communist-

action organization. The Party thereupon appealed to the 

Court of Appeala Tor the District of Columbia, questioning 

the findings of fact by the Board and challenging the 

constitutionality of the Internal Security Act in its 

entirety. While the case was pending, the Party filed a 

motion that the case be rep:»anded to the Board for the pur

poses of taking additional evidence. Tiie Party claimed 

that the additional evidence x>7ould show that three of the 

Attorney General's witnesses. Crouch, Johnson, and ttatusow. 

^^Glendon A. Schubert, Constitutional Politics, rne 
Political Behavior of Supreme Court Ltustices and the "Con-
stitui-'onal fiolicie~THItTH'^y Make (New York"rTToTTT 
ninehart and Wins Ua ,"TTIo,7~T9GTrTTî - 549. 

^^351 U, 3. 115 (1955), 
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had committed perjury in the hearings before the Board, 

The Government failed to deny these allegations. The Court 

of Appeals denied the motion without opinion and affirmed 

the order of the Boar'U The findings of the Board were 

sustained, and the constitutionality of the Internal Secu

rity Act was upheld, including the registration provision,^^ 

Because of the constitutional 'ssues involved, the Supreme 

Court granted certiorari. 
tmfftmmtfmmtm* IIUKI m i 

The Supreme Court, in an opinion by Justice Frank

furter,^* '̂'"̂•p'used to pass upon the constitutional issues 

involved so long as the non-constitutional question of 

perjui:»ed testimony tainted the case, T]"iereforo, the Court 

remanded the case to the Fear* with instructions to either 

accept the truth of the Party's allegations and erase the 

testimony in question from the r̂ ĉord, or hold additional 

hearings to ascertain the truth of the allegations, "In 

either event," said Frankfurter, "the Board must then 

reconsider its original deterpination in thp light cf the 

^̂ Judrre Bazelon of the Court of Appeals dismted on 
the grounds that the registration provision of the Act 
violated the Fifth Amendment privilege againet ̂ êlf-
incrimination» 

24 CoTTtmu n i s t Partv of the United S ta tes v. Subversive 
Arti v i t i^ ' s (^on4:rol''Tog?d~3Tr'U. ^. l l 5 (1956) . 

^m».itfmi Ji'W 
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record as freed from the challenge that now beclouds it," 

Justice Clark, with whom Justices Reed and Minton 

joined, vigorously dissented from the m̂ ĵority of the 

Court. Clark asserte ' that the Court was disregarding its 

responsibility and duty by refusing to pass upon the con-

stixutionai issues and was only delaying a decision which 

would ultimately have to be mace by the Supreme Court, 

Clark said: 

I abhor the use of perjured testimony as m.uch as 
anvone, but we must recognize that never before 
have mere allegations of perjury, so fiinisily 
supported, been considered grounds for reopening 
a proceeding or granting a new trial. Ihe comm.u-
nist Party makes no claim that the Government 
knowingly used false testimony, and it is far too 
realistic to contend tV^t the Board's action will 
be any different on remind. The only purpose of 
this procedural maneuver is to pain additional 
time before the order to register can become effec
tive. This proceeding has dragged out for many 
years now, and the function of the Board remains 
suspended and the congrer>sional purpose ^̂ rustrated 
at a most critical time in world history. 

Ironically enough, we are returning the case to a 
Board whose verv exist<>nce is challenged on con
stitutional grounds. v,e are asking the Board to 
pass on the credibility of witnesses after we have 
refused to say whether it has the power to do so. 
The constitutional questions are fairly presented 
here for our decision. If all or any part oi t)ie 
Act is unconstitutional, it should be declared so 
on the record before us. If not, the liation is 
entitled to effective operation of the statute 
deemed to be of vital importance to its well-being 

time it was passed by the Congress.2© 
at 4>V ^ 

1.11'; • 

•̂''Ibid., 351 U. S. 115, 125 (1956). 

^^Ibid., 351 U. S. 115, 129-130 (1956). 
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Clark's comn̂ ents quite accurately reflect the manifold 

problems faced by the Court in trying to deal with the 

Communists under existing lav7s. 

The question of whether the Smith Act superseded the 

enforceability of certain state sedition acts came to the 

Supreme Court in 1956 in the case of Pennsvlvania v. 

Nelson. In an opinion by Chief Justice V/arren, six mem

bers of the Court answered the question in the affirmative, 

on the grounds that Congress had occupied and pre-empted 

the field to the exclusion of parallel state legislation. 

The majority ruled that the dopunant interest of the 

federal government precluded state intervention, and that 

administration of state acts v'ould conflict with the 

operation of the federal plan. 

Justice Reed, with th^ concui'rence of Justice Burton 

and Minton dissented, taking in every respect a view 

contrary to the one expressed by the majority of the Court. 

Reed pointed out that the Court siiould not void state 

legislation without a clear mandate from Congress. 

2 8 
In 1957 the l/atkins case came to the Suprere Court. 

I l l I " 

It involved a union officer who, appearing before a sub

committee of the House Un-American Activities Committee, 

had refused to answer questions as to pa^t Communist fâ -̂ tv 

2^350 U. S, 497 (1956). 

^^Watkins v. United States, 354 U. S. 178 (1957). 
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membership of certain persons. The defendant had objected 

to the questions on the ground of lack of pertinency to 

the subject under inquiry by tha subcommittee. Chief 

Justice Earl Warren, speaking for five members of the Court, 

ruled that a congressional investigating committee must, 

upon objection of a witness on the grounds of pertinency, 

state for the record the subject under inquiry at that 

time and the manner in which the questions are pertinent. 

The record in the Watkins case failed to show th^t the 
W<ll»«l-«—•lllllll I I II 

subject under investigative inquiry at the time of the 

questioning was ever made known to the witness, 

Mr. Justice Frankfurter wrote a concurring opinion 

in which he stated that the scope of an inquiry which a 

congressional cor.fmittee is authorized to pursue must be 

defined with sufficient clarity to safeguard a witness 

from the hazards of vagueness in the enforcement of the 

criminal process. 

Mr. Justice Clark dissented in the Watkins case, 

declaring that the pertinency to the subject under 

inquiry of the questions asked the witness had been suffi--

ciently shown. Justices Burton and Whittaker did not 

participate in the disposition of the case. 

The limitations upon congressional powers of 

investigation cpelled out in the Watkins case were made 

applicable to state legislative investigations by means 
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of the Fourteenth Amendment in the case of Sweezy v. 

29 
,̂̂ -̂  HaT-pshire. The New Hampshire legislature had author^ 

ized the attorney general of the st.ate to inve!̂ tip:ata 

subversive persons and activities. Sweezy, called to 

testify before the attornel general, refused to ansvrar 

questions concerning a lecture given by him at a state 

university and questions concerning the Progressive Party 

and its members. The attorney general petitioned the 

county court to propound the questions to the witness. 

Upon Sweezy'a continued refusal to answer, the court held 

him guilty of contempt. 

The Supreme Court r.ranted certiorari and reversed 
IIII1II I I I . — < • « « — » < • » — « i — » 

the conviction on the ground that Sweezy had been denied 

due process of law. Chief "'"ustice Warren, joined by 

Justices Black, Douglas, and Brenn.in rested their holding 

to this effect upon the failure of the state legislature 

to specify that it desired the attorney general to obtain 

the information to which tha questions which he asksd 

Sweezy related. 

Mr. Justice Frankfurter, joined by Justice Harlan, 

wrote a concurring opinion in which he agreed vjith the 

result of the r^ecision, but not with the Warren opinion. 

Frankfurter took the position that the questions asked 

2^354 U. S, 234 (1957). 
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Sweezy infringed upon his constitutionally protected 

academic and political freedoms. 

Justice Clark, joined by Burton, dissented. Justice 

Whittaker did not participate in the decision. 

The Supreme Court next sougnt to deal with the con

victions of the lesser Coxfjnunist leaders under the Smith 

Act, Since the decision of tne Court in the Dennis case 
I III 1 1 

the Government had obtained nearly a hundred convictions 

based on similar evidence. In none of these cases had the 
on 

Court granted certiorari to review. Finally, in October 

1955, the Court agreed to review the convictions of 

fourteen California Party leaders. In contract to the 

Dennis case, this time the Court did not impose limitations 

on the grant of certiorari, and the result was the 
• II HHMWmftimmmfiffmUmtt 

shattei'ing decision in Yates v. United States. By c* vote 

of six to one, the Court demcnstrated that the Governnient 

had been taking much too broad a view of its powers to 

prosecute Communist leaders and meribers under the Smith 

Act. AltQOUgh the Court did not challenge the constitu

tionality of the Act, ac upheld in the Dennis casf , it 

reversed the convictions of five of the defendants and 

ordered a new trial for the others. It also laid down 

^̂ '̂ Fohert L'. Cushman and Robert F. Cushman, Cases in 
Const*+-utional Law (New York: Appleton-Century-Crofts , 
Tnc.,iyblU, p.TT^. 

^^354 U, S, 298 (1957), 
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conditions for future trials under the Smith Act, making 

it more difficult for the Government to obtain convictions. 

The defendants in the Yates case had been convicted 

under an indictment charging them with conspiring; 

(1) to advocate and teach the duty and necessity 
of overthrowing the Government of the United 
States by force and violence, and (2) to organize, 
as the Communist Party of the United States, a 
society of persons who so advocate and teach, 
all with the intent of causing the overthrow of 
the Government by force and violence as speedily 
as circumstances would permit,^^ 

Justice Harlan, writing the majority opinion, first 

concerned himself with the term "organize" as used in the 

Smith Act, The Communists claimed that the word meant 

to "establish',' and that in this sense the Party was organ

ized in 1945 at the latest. The Government, on the other 

hand, contended that the word referred to a continuing 

process which goes on throughout the life of the organi

zation. Under this argument, the recruitment of new 

members at any time would constitute "organizing" and 

would be punishable. The importance of the question 

resulted from the fact that the Act contained a three-year 

statute of limitation and the indictment was brought in 

1951. After reviewing the legislative history of the Act 

and finding no revealing guides as to the intent of Con

gress, the Court accepted the interpretation of the 

32Yates et̂  £l v. United States, 354 U. S. 298, 300 
(1957). 
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Com.munists And held that the term "organize" applied to 

the actual formation of the Communist Party in 1945. On 

this basis, the three-year statute of limitations would 

prevent a prosecution begun in 1951. Presumably, the Con

gress could amend the Smith Act and, by giving a different 

definition of the word "organize," could bring current and 

continuing activities of Communist leaders within reach of 

the statute. At present, however, a m.ember who has not 

been affiliated with the Party during the preceding thx-ee 

years cannot be prosecuted under the Yates ruling, 

Harlan next faced the question of "whether the Smith 

Act prohibits advocacy and teaching of forcible overthrow 

as an abstract principle, divorced from any effort to in

stigate action to that end, so long as such advocacy or 

teaching is engaged in with evil intent,"^^ The Court, 

speaking through Harlan, held that it did not. The Govern

ment had relied heavily on the Dennis decision in bringing 

its case against the defendants, but the Court ruled that 

the Government had misinterpreted that case. Indeed, it 

seemed that the Court was interpreting the Dennis decision 

as much as it was the Smith Act, 

The Court found that the trial judge's charge to the 

jury did not adequately distinguish between "advocacy of 

^^Ibid., 354 U, S, 298, 318 (1957), 
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abstract doctrine and advocacy directed at promoting un

lawful action."3^ The charge to the jury in the Dennis 

case had met this test. According to the Court, the 

P̂ -̂ ^̂ s decision was not based on any contention that "the 

defendants' advocacy was directed at, or created any danger 

of, imrediate overthrow," but "it did establish that the 

advocacy was aimed at building up a seditious group and 

maintaining it in readiness for action at a propitious 

time,"^^ Harlan continued: 

The essence of the Dennis holding was that indoc
trination of a group in preparation for future 
violent action, as v/ell as exhortation to immedi
ate action, by advocacy found to be directed to 
'action for the accomplishment' of forcible over
throw, to violence as 'a rule or principle of act-
tion,' and employing 'language of incitement,' is 
not constitutionally protected when the group is 
of sufficient size and cohesiveness, is sufficient
ly oriented towards action, and other circumstances 
are such as reasonably to justify apprehension that 
action will occur. This is quite a different 
thing from the view . , ,/of the Yates trial judg£/ 
that mere doctrinal justifTcation of forcible over
throw, if engaged in with the intent to accomplish 
overthrow, is punishable per se under the Smith 
Act. That sort of advocacy, even though uttered 
with the hope that it may ultimately lead to vio
lent revolution, is too remote from concrete action 
to be regarded as the kind of indoctrination pre
paratory to action which was condemned in Dennis.^" 

3'*Ibid., 354 U, S. 298, 318 (1957). 

^^Ibid., 354 U, S, 298, 321 (1957), 

36 Ibid,, 354 U. S. 298, 321-322 (1957). 
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With these clarifications out of the way, Harlan 

next reviewed the evidence on which the convictions had 

been secured. The record had to show that some evidence 

of "Party advocacy or teaching in the sense of a call to 

forcible action at some future time" e:dsted,^ The Gov

ernment had relied on the theory that the Communist Party 

of California constituted the conspiracy and that the 

conspiracy of tlie defendants could be proved by linking 

them with the Party and its tenets. But Harlan held that 

the Party's advocacy of forcible action had to be shown 

by acts, not tenets or beliefs. Since there was no evi

dence to connect five of the defendants to the conspiracy, 

except for their membership in the Communist Party of 

California, the Court ordered their acquittal. There was 

evidence, however, in regard to the other nine defendants, 

which might conceivably meet the Court's test. Therefore, 

new trials were ordered for these defendants. 

Mr, Justice Burton concurred in the result of the 

case, but disagreed with the Court's opinion in regard to 

its interpretation of the term "organize" as used in the 

Smith Act, Justices Brennan and Whittaker took no part in 

the consideration of the case. Justice Clark dissented. 

Although parts of the dissents voiced by Justices 

^'^Ibid,, 354 U, S. 298, 329 (1957). 
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Black and Douglas in Dennis were realized in the Yates 

decision, they once again found themselves in some dis

agreement with the majority opinion, vmile concurring in 

the result, they would have reversed all of the convic

tions and directed that all of the def-ndants be acquitted 

on the rrrounds that the Smith Act violates the First 

Amendment. Since the Court had assumed that the Act was 

constitutional. Black felt free to express his views, as 

well as Dounlas', about the issues which Court had con

sidered. First, they agreed with the Court's interpreta-

tion of the term "organize." Secondly, they agreed that 

the trial judge erred in instructing the jury that the 

Smith Act forbids teaching and advocating forceful over

throw as an abstract principle. But, they did not agree 

with the Court's version of an adequate substitute jury 

charge. Black said: "I A W believe that the First Amend

ment forbids Congress to punish people for talking about 

public affairs, whether or not such discussion incites to 

3 8 action, legal or illegal." Finally, they agreed with the 

Court in its order to acquit five of the defendants, but 

thought that the same action should also be taken in regard 

to the remaining nine defendants. Accordinp to Black and 

Douglas, to order a retrial for the nine defendants violated 

3S Ibid. , 354 U. S. 298, 340 (1957). 
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the Fifth Ai^endment provision against double jeopardy. 

Mr, Justice Clark was the lone dissenter of the day. 

Clark could find no substantial difference in the con

spiracy charged in Yates and the conspiracy charged in 

Dennis, and believed that the evidence showed guilt beyond 

a reasonable doubt. In any event, Clark felt that the 

Supreme Court should not acquit anyone. He agreed with 

Justice Burton that the Court incorrectly interpreted the 

term "organize" as used in the Smith Act. The construc

tion given that term by the Court, according to Clark, 

frustrated the congressional purpose amd prevented any 

future prosecution of Party members under this section of 

the Act. As to the instructions given by the trial judge, 

Clark could not find any material difference between the 

Dennis case and Yates. Clark concluded that had he been 

the trial judge he would have given the Dennis charge, not 

because he considered it more correct, but because it had 

the stamp of approval of the Supreme Court. "Perhaps," he 

said, "this approach is too practical," but practicality 

39 often pays." 

Mr, Justice Harlan, in his majority opinion, took 

great care to emphasize the fact that the Court's ruling 

did not overrule the Dennis decision, and that Chief 

^^Ibid,, 354 U, S, 298, 350 (1957), 
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Justice Vinson's opinion in Dennis, viewed against the 

facts, was not in conflict witl̂  his own opinion in Yateŷ , 

Yet Harlan's opinion appears to represent a departure from 

the belief held by the Dennis majority, that any distinc

tion between advocacy of action and adv'ocacy of belief is 

somewhat th.in, when the defendants are members of such an 

inimical organization as the Communist Party, Without 

using the words of the v/ell-known phrase, the Court moved 

sharply back in the Yates case to the clear and , ̂ -esent 

danger rule of Holm.es anc Brandeis v;hen it insisted that 

the Smith Act could constitutionally forbid only such ad

vocacy of the overthrow of the government as amounts to 

actual incitement. The Dennis case had seemingly modified 
II M M II * 

and weakened that rule. 

The next important case to come before tlie Supreme 

Court which involved the Coimiiunist Party v/as Uphaus v. 

Wyman, Uphaus, a witness at an investigation by the 

Attorney General of New Hampshire, refused to obey a sub

poena calling for the production of a list of persons who 

were guests at a camp operated in Mew Hampshire. Ur.haus 

refused lo produce the information on the grounds that, by 

the Smitii Act, Congress had completely occupied the field 

of subversive activities and that the states were without 

^̂ 3r,0 U. S. 72 (1959). 

http://Holm.es
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power to investigate in that area. Furthermore, he con

tended, the due process clause prevented enforcement of the 

subpoena. The lower court rejected the witness' arguments 

and upon his continued refusal to produce the list, 

adjudged him in contempt. 

On appeal, the United States Supreme Court affirmed 

the conviction. Justice Clark, speaking for five members 

of the Court, held that the Smith Act, although superseding 

the enforceability of the state sedition statutes pro

scribing the same conduct as the Smith Act proscribes, does 

not bar state prosecutions for, and investigation of, 

sedition against the state itself. It was held, further, 

that no violation of the due process clause was involved 

in the contempt conviction. The view taken was that the 

states' interests in protecting itself against subversion 

outweighed the associational privacy of persons whose 

names appeared on the list of camp guests, especially in 

view of the fact that a New Hampshire statute required 

camps to maintain guest registers, open to inspection of 

sheriffs and police officers. 

Justice Brennan, joined by Warren, Black and Douglas, 

dissented, asserting that the constitutionally protected 

rights of speech and assembly of the witness and the guests 

could not be subordinated to New Hampshire legislative 

investigation, because the investigation lacked rational 

connection with a clear legislative purpose. 
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Justices Black and Douglas noted that they would 

decide the case on the ground that the witness was being 

deprived of rights under the First and Fourteenth Amend

ments, but joined the dissent of Brennan because he made 

clear that the New Hampshire legislative program result

ing in the conviction of the witness for contempt violated 

the constitutional prohibition of bills of attainder. 

This case did not overrule Pennsylvania v. Nelson, but 

certainly modified it. 

Another case which came to the Supreme Court in 19 59 

41 was Barenblatt v. United States. In this case, the de-

fendant, a former college teacher, was called before a 

subcommittee of the House Committee on Un-American Activ

ities investigating Communist infiltration into the field 

of education. Barenblatt refused to answer questions 

concerning his membership in the Communist Party and was 

convicted for Congressional contempt. 

On certiorari the Supreme Court affirmed the con-

viction. In an opinion by Justice Harlan, speaking for a 

majority of five, it was held that the subcommittee was 

legislatively organized to investigate Communist infil

tration into the field of education and that such author

ity was not subject to attack because of vagueness. 

Furthermore, the defendant in this case was adequately 

'*̂ 360 U, S. 109 (1959), 
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informed of the pertinency of the committee's questions to 

the subject matter of the inquiry, and the questions which 

the defendant refused to answer did not infringe rights 

protected by the First Amendment. The Court held that the 

possibility that the objectives of the committee might have 

been purely one of exposure was immaterial. 

Justice Black, with the concurrence of Warren and 

Douglas, dissented. Black argued that to require Barenblatt 

to answer the questions asked him would be to violate his 

First Am.endment rights of freedom of speech and association. 

Black also maintained that the coimnittee proceedings were 

part of a legislative program to stigmatize and punish by 

public identification and exposure all witnesses considered 

by the Committee to be guilty of Communist affiliations, 

and that the Committee was thus improperly seeking to try, 

convict, and punish suspects. 

Justice Brennan also dissented on the grounds that 

no purpose for the investigation of the defendant was 

revealed except purely for the sake of exposure. 

Two other cases which came to the Supreme Court in 

1961 dealt with the rights of witnesses before congress-

42 ional committees. In Wilkinson v. United States, the 

defendant, a long time opponent of the House Un-American 

Activities Committee, was summoned before a subcommittee 

42 365 U, S, 399 (1961), 
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investigating Communist propaganda in the South, He re

fused to answer the question whether he was a meml)er of 

the Comm.unist Party. Thereupon he was indicted and con

victed of contempt of Congress. 

^^ certiorari, the Supreme Court affirmed the con

viction. In an opinion by Justice Stewart, expressing the 

views of five members of the Court, it âs held that the 

ruling in Barenblatt was controlling, and that it was 

immaterial that the subcommittee might have summoned the 

witness because of his opposition to the Un-American 

Activities ComiTiittee, 

Chief Justice Warren, Justice Black, and Justice 

Douglas dissented in two opinions, one written by Black 

and the other by Douglas. The dissenting justices expressed 

the view that an investigation of those who criticize the 

Un-American Activities Committee was neither authorized 

by Congress nor constitutional. 

Justice Brennan dissented, primarily on the ground 

that the dominant purpose of the questions put to the 

defendant by the subcommittee was not to gather information 

in aid of lawmaking, but rather to expose him for the sake 

of exposure. 
43 

The second case, Braden v. United States, was a 

com.panion case to Wilkinson. Carl Braden refused to answer 

43 365 U, S, 431 (1961), 
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questions put to him. before a subcommittee of the House 

Un-American Activities Committee re;?arding his asso

ciations, including a question whether he was a Communist 

Party member when he signed a letter urging opposition to 

certain bills in Congress, He was convicted of contempt 

of Congress, 

On certiorari, the Supreme Court affirmed the con-

viction. In an opinion by Justice Stewart expressing the 

views of five members of the Court, it was held that 

Braden's conviction did not violate the First Amendment. 

Warren, Black, Douglas, and Brennan again dissented. 

In an opinion written by Black with whom Warren and Douglas 

concurred, the view was expressed that Braden's conviction 

violated the First Amendment* In an additional dissenting 

opinion written by Douglas and joined by Warren, Black and 

Brennan, it was pointed out that no foundation had been 

laid before the subcommittee for the question regarding 

Braden's Communist Party membership. 

A problem which remained unresolved was whether mere 

membership in the Comnmnist Partv was unlawful, and i^ so, 

could such a restriction be squared with the Constitution. 

44 
The so-called membership clause of the Smith Act made it 

a felony for holding membership .*̂  any organization which 

advocates the overthrow of the government, knowing the 

'* See Appendix I. 
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purposes thereof, Ffforts to secure a Supreme Court 

ruling on this section of tlie Smith Act did not succeed 

until June 5, 1961, when the Court handed down its deci

sions in Scales v, United States^^ and Noto v. United 

States.'*^ 

The indictment of the first case charged Scales with 

being a member of the Communist Party fv>om January, 1946 

to the date of the filing. The Party was said to be of 

the type defined in the Smith Act, and Scales had knowledge 

of its illegal purpose. Scales attacked the memJbership 

provision on both statutory and constitutional grounds. 

The statutory challenge arose from that section of 

the Internal Security Act which provided that membership 

in the Conununist Party did not constitute per se a vio

lation of that Act or any other criminal statute,**^ Scales 

argued that this section constituted a î ro tanto repeal of 

the membership clause of the Smith Act. The Supreme Court, 

through the majority opinion of Justice Harlan, rejected 

Scale's argument by construing the Smith Act to punish, 

not membex'ship in the Communist organizations as such, but 

only "active" membership in organization engaged in 

advocacy of violent overthrow together with a specific 

**̂ 367 U. S. 203 (1961). 

'̂ 3̂67 U. S. 290 (1961). 

'*'64 S tatute« at Large 987, 992 (19 50). 
——.mfc itmm» ttftmmmmmmm 
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intent to further the organization's criminal ends. 

During Scales' trial the jury was instructed that it 

could not convict unless it found that Scales was an 

"active" member of the Party, with knowledge of the 

Party's illegal advocacy and a "specific intent" to bring 

about violent overthrow. Before the Supreme Court Scales 

maintained that the mem.bership clause cid not support 

these requirements, the absence of which would make the 

statute unconstitutional* In regard to the element of 

"specific intent," Tustice Harlan rejected Scales' conten

tion by relying upon the Dennis case, where specific intent 

had been read into the advocacy,and organizing clause* 

The "active" requirement was justified, not only because of 

the "close constitutional questions" it would avoid, but 

because it could not be "inferred that Congress intended 

to visit upon mere passive members the heavy penalties 

48 • imposed by the Smith Act." Also, it could not be assumed 

that Congress intended to establish a standard of criminal

ity that could vary with subjective views of an organiza

tion as to what constituted "membership." Scales argued 

that the "active" requirement made the statute consti

tutionally vague. Harlan answered tliat "the distinction 

between 'active' and Viominal' me ̂ bership is well understood 

in common parlance," and that the requirement refers not 

HO Scales V. United States, 367 U.S. 203,222 (1961). 

http://mem.be
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to the sufficiencv of the statute, but to the adequacy of 

49 the trial court's chiirge. 

Having thus narrowed the membership clause, the Court 

proc«seded to answer the more basic constitutional chal

lenges. The first of these challenges was that the mem

bership clause imputed guilt to an individual merely on 

the basis of his associations and sympathies, rather than 

because of some concrete personal involvement in criminal 

conduct, and as such violated the due process clause of 

the Fifth Amendment. Here memJbership in an illegal organ

ization, Harlan conceded, ^ho.rf^hy the member only expresses 

his sympathy v/ith its purposes and does not further them 

by a concrete act, would be a relationship too insubstan

tial to be punished under duo process, However, \ihen the 

requirements of "active" membership and guilty knowledge 

and intent have been satisfied, then the member's conduct 

falls "within established, and therefore presumably con-

50 
stitutional, standards of criminal imputability," 

The Court next rejected the challenge that the member

ship clause violated the First Amendment because it 

infringed upon free political discussion and association. 

The Court reasoned that if the Party's advocacy and the 

•^^Ibid,, 367 U. S. 203, 222 (1961). 

^^Tbid., 367 U. S. 203, 228 (1961). 

file:///ihen
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Party itself were not within tho protections afforded by 

the First Amendment, as decided in Dennis, then there 

could be no reason why a member linked to such an organ

ization should receive any greater degree of protection. 

Again, the requirements of knowledge and intent were 

deemed sufficient to prevent any encroachment upon con

stitutional rights. 

Finally, the Court reviewed the sufficiency o^ the 

evidence to support Scales' conviction. In so doing, 

Harlan attempted to clarify the standards of proof that 

he had laid down in Yates. n*». made it clear that the 

Standards applied to the advocacy clause in Yates were 

applicable to the membership clause as well. He then 

enunciated three evidentiary/ principles drawn from Yates; 

(1) the teaching of or belief in abstract communist theory 

is not sufficient to show illegal advocacy; (2) the 

teaching of forceful overthrow, is sufficient; and (3) 

the illegal advocacy m.ust be clearly and consistently 

linked to the Party organization. Applying these stand

ards, the Court found that there was sufficient evidence 

to support Scales' conviction. 

Tlie dissenting opinions illustrated once again how 

deeply divided the Court still wa3 in regard to the 

Communist problem: Justice black asserted that: 

51 Ibid., 367 U. ... 203, 230-255 (1961). 
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the First Amendment absolutely forbids Congress 
to outlaw membership in a political party or 
similar association merely because one of the 
philosophic tenets of that group is that the 
existing government should be overthrown by 
force at some distant time in the future when 
circumstances may permit.^^ 

In addition. Black accused the Court of, in effect re

writing the membership clause of the Smith Act by "treat

ing the requirements of 'activity' and 'specific intent' 

53 
as implicit in words that plainly do not include them." 

He claimed that Scales' conviction was upheld "just as 

though the membership clause had always contained these 

54 requirements." 

Justice Douglas, in his dissent, closely adhered to 

Justice Black's views when he said that "nothing but be

liefs is on trial in this case. They are unpopular and to 

most of us revolting. But they are nonetheless ideas or 

dogmas or faiths within the broad framework of the First 

Amendment."^^ As a result, Douglas felt that the Court 

had in effect, by this case, legalized guilt by association. 

He did, however, hold out some hope that "what we lose by 

majority vote today may be reclaimed at a future time when 

^^ibid., 367 U. S. 203, 260-261 (1961). 

53ibid., 367 U. S. 203, 260 (1961). 

5^Ibid., 267 U. S. 203, 260 (1961). 

55ibid., 367 U. S, 203, 268 (1961), 
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the fear of advocacy, dissent, and nonconformity no longer 

cast a shadow over us,"^ 

Justice Brennan, with whom Chief Justice Warren and 

Douglas joined, wrote a separate dissent based upon the 

contention that the section of the Internal Security Act 

which provided that membership in the Communist Party did 

not constitute per se a violation of that Act or any other 

criminal statute, granted immunity from prosecution under 

57 
the membership clause of the Smith Act, Brennan wrote as 
follows: 

if 'active membership' remains a crime under the 
Smith Act, there would be a serious question 
whether any Communist—active or nominal—could 
constitutionally be compelled to register under 
the 19 50 Act, For it could be urged that the 
act of registering would supply one link that 
might complete the chain of evidence against him 
under the Smith Act. It is no answer to that 
contention that mere membership would not support 
a conviction.^ 

Thus for a variety of reasons there were at least four 

members of the Court who would have dismissed the indict

ment concerning Scales. 

The opinion in Noto v. United States, a companion 

SSlbid., 367 U. S. 203, 275 (1961). 

"̂̂ For the majority's ruling on this point, see p. fiQ, 
supra. Justice Black also agreed with Brennan on this 
point, although he did not join in the opinion. 

S^scales, 367 U. S. 203, 287-288 (1961). 
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case to Scales, was also delivered by Justice Harlan in an 

unanim.ous decision. Noto had been convicted, as had 

Scales, under the "meiribership clause" of the Smith Act. 

Since the Court had disposed of the constitutional chal

lenges in rendering its opinion in the Scales case, it did 

not do so again in the Noto case. Instead the Court con

sidered only one of Note's points and that was his attack 

on the sufficiency of the evidence. In light of the Yates 

criteria, the Court found the record inadequate to support 

the conclusion that there had been advocacy of action, 

rather than of mere abstract doctrine, or that illegal 

advocacy could be attributed to the Party as a v7hole. 

Thus, without having to decide on Noto's personal criminal 

purpose to bring about the overthrow of the government by 

force and violence, the Court reversed his conviction. 

Justice Brennan and Chief Justice Warren concurred 

in the majority opinion, both for the reasons stated in 

the Scales dissent and because of the insufficiency of the 

evidence. Justice Douglas felt that the situation here 

was the same as that found in Scales and under the First 

Amendm.ent would dismi-ss the indictment. 

Justice Black issued the most definitive concurring 

opinion in the Noto case, but would not join in the major

ity opinion since it imr̂ lied "that the existence of 

liberty is dependant upon the efficiency of the Government's 
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inferrors." Instead, Black rested his concurrence in 

reversing the Noto conviction on the "more solid ground 

that the Firpt /vmendmert forbids the Government to abridge 

the rights of freedom of speech and assembly."^^ Black 

felt that the Government was being told that in order to 

get convictions under the Smith Act, it has to produce 

enough evidence for the Court to believe that the Commu

nist Party of the United States presently advocates the 

overthrow of the Government by force. In order to do this. 

Black felt that the Government would need to m̂ aintain "a 

permanent staff of informers" who would come before the 

Court and give up-to-date in.formation concerning the 

51 
policies of the Communist Party. 

Thus, in the Scales and Noto cases the Court reit-

erated its position taken in the Yates case in regard to 

the sufficiency of evidence necessary to convict a person 

under the Smith Act. Mere abstract teaching of Communist 

theory, including the necessity for a resort to force and 

violence, is not considered the same thing as organizing a 

group for violent action and preparing it to such action. 

Harlan expressed the rule as follows: 
There must be come substantial direct or circum
stantial evidence of a call to violence now or 
in the future which is both sufficiently strong 

S^Noto V. United States, 367 U. S. 290, 302 (1961). 

S^Ibid., 367 U. S. 290, 302 (1961). 

^̂ 11 il., 367 U. S. 290, 301-302 (1961). 
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and sufficiently pervasive to lend color to the 
otherwise ambiguou?- theoretical material regard
ing Communist Party teaching, and to justify the 
inference that such a call to violence may fairly 
be imputed to the Party as a whole, and not merely 
to some narrow segment of it.^2 

. . . it is present advocacy, and not an intent 
to advocate in the future or a conspiracy to 
advocate in the future once a groundwork/has been 
laid, which is an element of the crime under the 
membership clause."^ 

The difference between the Scales ruling and the 

^oto ruling was that the evidence in the first case met the 

test whereas in the second it did not. By drawing the 

line where it did, in regard to sufficiency of evidence, 

the Court appeared to be accepting at least half of Holmes' 

clear and present danger doctrine. The Scales and Noto 

decisions indicated that the danger must be present if not 

clear. 

The Supreme Court delivered still a third decision 

on this historic day in June, 1961 in the case of the 

Communist Party of the United States v. Subversive Activi-

ties Control Board. In this case the Court attempted to 

answer the questions which it had earlier refused to answer 

in the first Communist Party case pertaining to the valid-
65 

ity of the Internal Security Act of 1950. On remand, the 

^^Ibid. , 367 U, S, 290, 298 (1951). 

^^Ibid., 367 U. S. 290, 298 (1961). 

'̂*367 U. S. 1 (1961). 

See supra, p. 72. 
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Subversive Activities Control Board had reaffirmed its con

clusion that the Party was a Communist-action organization 

and as such should register with the Attorney General. The 

Party again sought review in the Supreme Court of the 

Board's order that it register under the Act. 

Mr. Justice Frankfurter delivered the opinion of the 

Court which dealt primarily with the ref^istration require

ment. The Court reviev/ed the findings of Congress determin

ing the necessity of the legislation itself. It examined 

the various definitions and the requirements for registra

tion under the Act. It also reviewed the procedures for 

judicial review included in the Act and the prohibitions 

and denials against the Communist Party if it is finally 

order^ed to register under the Act. In addition, the Court 

took judicial notice of the long history of litigation in

volving the Communist Party, the Attorney General, and the 

Subversive Activities Control Board. The Court, once again, 

reviewed the sufficiency of evidence as presented before the 

Court of Appeals and found that the evidence was sufficient 

to justify a holding that the Communist Party was a 

' ^' 66 Communist-action organization. 

The Communist Party urged before the Supreme Court 

that certain procedural rulings made by both the Board and 

the Court of Appeals constituted prejudicial error. In this 

-^Communist Party of the United States v. Subversive 
Ari-ivities Con-broi ^oaf3[,"T6TlT."TrT7 4-115, (19nT: 
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instance, the Supreme Court found that the Board did not err 

in refusinp to st -̂^ all of the testimony of the witness 

Budenz, It also found that the Board did not err in refus

ing to order the production for the Communist Party's review 

of various memoranda turned over to the FBI by Benjamin 

Gitlow. Finally, the Court held that the Court of Appeils 

did not err in failing to require production of all state

ments by the witness Budenz and of all statements m.ade by all 

witnesses for the Attorney General, In general, the Board 
c n 

and Court of Appeals were upheld in matters of procedure. 

After reviewing the evidence the Court concluded that 

the Communist Party of the United States was controlled by 

a foreign government, and that its primary objectives v̂ ere 

to advance the world Coiomunist movement. In finding the 

Communist Party so controlled and with such objectives, the 

Court assessed it as a Communist-action organization as 
6 8 

defined in the Internal Security Act, 

The constitutional attack on the Internal Security 

Act of 1950 made by the Party was taken against practically 

every provision of the Act. The registration requirement 

was asserted by the Party to abridge the First Amendment 

rights of free expression and association. The officers, 

by filing a registration statement, were said to be required. 

S7ibid, , 367 U, S, 1, 22055 (1961), 

^^Ibid,, 367 U, S. 1, 36-55 (T^Fl). 
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to incriminate themselves in violation of the Fifth Ajnend-

ment. The various consequences of failure to subm.it such 

registration forms were s lid to deny members due process of 

law. The Party challenged ' n,; of the provisions of the 

Act as being unconstitutionally vague. The Party also 

charged that the registration requirement in effect "out

laws" the Party and is in the nature of a bill of attainder. 

The Court found that many of these questions were prematurely 

raised in this litigation and therefore did not concern 

69 itself with them. 

The Court refused to review the validity of the 

various sanctions that would be applicable to the Party after 

registration. It argued that the Congress had intended for 

the registration requirement to be retained for the purposes 

of airing Communist activities, even if every one of the 

sanctions were held invalid, and furthermore, the sanctions 

were severable from the registration provisions. It was 

purely problematical. Frankfurter asserted, whether or 

under what circumstances the Party or its members might seek 

to exercise the rights that would be denied them if they 

70 registered. 

In regard to the Partv's constitutional arguments 

relating solely to registration, the Court ruled that 

this requirement was not unconstitutional as a bill of 

-̂'Ibid, , 367 U. S. 1, 71 (1961). 

70Tbid,, 367 U, S, 1, 70-81 (1961) 
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71 attainder. None of the results of registration were so 

unrelated to the purposes of the Act as to demonstrate that 

Congress desired to make registration impossible and to 

impose upon the Party and its members the criminal penal

ties for failure to register. Congress probably expected 

the Party to fall within the Act, the Court conceded, but 

it had passed a bill aimed at the outlawry not of a parti-

72 cular organization, but of a certain type of activities. 

The Court next rejected the contention that the 

registration requirements violated the freedoms of speech 

and association protected by the First Amendment. 

Admittedly, the Court had struck down registration require-

73 

ments in the past when the restrictions involved mere 

speech, but "the present statute does not, of course, 

attach the registration requirement to the incident of 

speech, but to the incidents of foreign domination and of 

operation to advance the objectives of the world Communist 

"̂ Â bill of attainder, prohibited by Article I, Sec
tion 9 of the Constitution, has been defined as a legis
lative act which inflicts punishment without a judicial 
trial. United States v. Lovett, 328 U. S. 303 (1946) 

72communi8t Party, 367 U. S. 1, 82-88 (1961). 

73Thomas v. Collins, 323 U. S, 516 (1945), 



103 

movement,"7^ Other decisions protecting the secrecy of 

75 
»embership lists were distinguished as not involving the 

"magnitude of the public interests" at stake in the pre-

sent case. 

In respect to the Party's contention that the regis

tration requirement violated the Fifth Amendment by com

pelling Party members and officers to incriminate them

selves , the Court found that the issue was prematurely 

raised in this proceeding. The requirement that the offi

cers and members register personally, in the event that 

the Party refused to register, was also said to be prema

ture because the Party might chooic to register. To the 

argument that by filing a registration form on behalf of 

the Party its officers would be compelled to admit offi-

cership, the Court responded that it could not now be sup

posed that the officers would claim their Fifth Amendment 

privilege, or if the Attorney General would honor such a 

claim. The Court admitted that by asserting this privilege 

on a registration statement, the officers would be reveal

ing themselves to the Government and thus admitting the 

"^^Communist Party, 367 U, S, 1, 90 (1961), 

"^^National Association for the Advancement cf Colored 
People V, Alabama ex rel, ̂ b7l77 57*449 C19b8), T^tes v. 
nTtTe Rock, 561 U~srTl6 (1960), 

76 Communist Party, 367 U, S, 1, 93 (1961), 
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very fact that they sought to conceal, but felt however 

that this constituted even more reason for delaying a deci

sion until a time when proper proceedings should have been 
77 instituted. 

Finally, the Court rejected the Party's contention 

that the Act offended the due process clause of the Fifth 

Amendment by predetermining legislative facts, such as the 

existence of a "world Comnmnist movement," upon which the 

application of the registration pî ovisions depend. 

Frankfurter stated that even though these facts were not 

open to reexamination by the Board, due process was not 

violated because these provisions were only "defining 

78 
terms" and not predetermining facts. 

The four dissenters of the day, once again, had their 

say with Chief Justice Warren first, followed . tice 

Black, Justice Douglas and Justice Erennan with whom the 

Chief Justice joined again, dissenting in part, Tne Chief 

Justice chastised his brethen in the majority by reminding 

them of the former Conimunist Party case which came before 

them in 1956 and was remanded because of perjured testi

mony. In that case the Court held that it could not de

cide constitutional questions when the case could be de

cided on a non-constitutional issue. If this were true in 

'7'̂ Ibid. , 367 U. -̂. 1, 105-110 (1961). 

"^^Ibid., 367 U. S. 1, 110-115 (1961). 
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1956, Warren felt that it v.'as even m.ore true in the rresent 

case. Warren stated: 

To be sure, I, like most of mr Brethren, have 
views on the constitutional questions which are 
raised by this case. I also recognize that a 
decision as to these constitutional questions 
vfould probably put an end to this already pro
tracted litigation. However, I do not believe 
that strongly felt convictions on constitutional 
questions or a desire to shorten the course of 
this litigation justifies the Court in resolving 
any of the constitutional questions presented so 
long as the record makes manifest, as I think it 
does, the existence of non-constitutional ques
tions upon vrhich this phase of the proceedings 
can and should be adjudicated. After persua
sively expounding the reasons vrhich underlie this 
Court's steadfast reluctance to decide constitu
tional questions prematurely . . , the Court 
concludes that the resolution of some of the 
constitutional issues raised by the parties 
should be left for another day. However, in a 
surprising turnabout, the Court then proceeds to 
decide other constitutional questions, and it 
reaches these questions only by first brushing 
aside, on the basis of a procedural technicality 
or a strained analysis, m.any important non-consti
tutional issues. I do not think that the Court's 
action can be justified.'^ 

A.S might be <?xpect̂ d Justice Black's dissent returned 

to the core of the First Amendment, the freedoms of which 

he said, 

m.ust be accorded to the ideas we hate, or sooner 
or later they will be denied to the ideas we 
cherish. The first banninq of an association be
cause it advocates hated ideas—whether that assoc
iation be called a political partv or not—m.arks a 
fateful moment in the history of a free country. 
That moment seems to have arrived for this countrv."^ 

"̂ Îbid, , 367 U, S, 1, 116-117 (1961). 

80lbid., 367 U. S. 1, 137 (1961). 
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Black agreed that if registration were the only issue in 

the case, he would recot̂ nize at once that Congress has the 

power to require registration. Hov/ever, he felt that such 

was not the case, and that "the present Act like many other 

pieces of current legislation, is based on the principle 

that 'our people even v?hen adequately informed, may not be 

81 
trusted to distinguish between the true and the false.'" 

He highly resented the idea "that the Government must act 

as a paternal guardian to protect /vmerican voters from 

82 
hearing public policies discussed." 

Black would hold the entire Act unconstitutional on 

the jprounds that it is "a classical bill of attainder" 

since it is a "legislative act which inflicts pains, pen

alties and punishments in a number of ways without a 

judicial trial."®^ In addition, he held that the Act in 

effect outlaws the Communist Party and, with imjrisonment 

of its members, is a violation of the First Amendment. 

Black continued: 

Now, when this country is trying to spread the 
high ideals of democracy all over the world-
ideals that are revolutionary in many countries— 
seems to be a particularly inappropriate time to 
stifle First Am̂ endment freedoms in this country. 
The same argument that are used to justify the 
outlawry of Communist ideas here could be used 

Sllbid. , 367 U. S. 1, 139 (1961). 

g^Tbid., 367 U. S. 1, 146 (1961). 

^^Ibid,, 367 U, S, 1, 148 (1961), 
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to jur.tify an outlawry of the ideas of democracv 
in other countries,""^ 

Justice Black was particularly bitter in this case 

concerning the outlawing features of the Act. He stated: 

This whole Act, with its pains and penalties, 
embar̂ ks this country, for the fir-st tine, or the 
dangerous adventure of outlawing groups that 
preach doctrines nearly all Americans^ deter-t. /hen 
the practice of outlawing parties and various public 
groups begins, no one can ?ay where it will end. In 
most countries such a practice once begun ends with 
a one-party government. T]iere is something of tragic 
irony in the fact that this Act, expressly'designed 
to protect this Nation from becoming a 'totalitarian 
dictatorship' with 'a single political party,' has 
adopted to achieve its laudable purpose the policy 
of outlawing a party—a policy indispensable to 
totalitarian dictatorships.35 

Justice Black continued to review historically the 

persecutions of the past commencing with England in 159 3 

and noting the persecution of the Catholics. He continued 

through the repressive measures of the Catholics to curb the 

rise of Protestantism and finally the perŝ iicution of Puritans 

in England. Black argued that the Alien and Sedition Acts 

of 179 8 which have since been almost universally condermned 

as unconstitutional, did not really go so far in suppressing 

First Amendment guarantees as does the Smith Act and the 
fifi 

Internal Security Act of 1950, Black concluded his dissent 

Q^Ibid, , 357 U. ':. 1, 148 (1961). 

Q^Ibid., 367 U, S, 1, 145 (1961), 

^^Ibid,, 367 U. S, 1, 150-163 (1961), 
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as follows: 

I would reverse this case and leave the Communists 
free to advocate their beliefs in proletarian 
dictatorship publicly and openly among the people 
of this country with full confidence that the 
people will remain loyal to any democratic Govern
ment truly dedicated to freedom and justice—the 
kind of Government which some of us still think of 
as being 'the best hope of earth,'^"^ 

Justice Douglas felt that the registration requirement 

did not offend the First Amendment, but thought that it was 

unconstitutional and void because it conflicted with the 

provision against self-incrimination accorded by the Fifth 

Amendment, He saw the registration requirement not as a 

regulatory provision, but as a device for trapping individ

uals engaged in an activity which is considered criminal. 

To Douglas, the primary effect of the registration require-

8 8 
ment was not public disclosure but criminal prosecution. 

He said that if "Congress can through use of registration 

devices compel disclosure of people's activities that vio

late fvv'eral laws, the Fifth Amendment would be cast into 

limbo." Answering his own question as to the reason for 

having a registration law. Justice Douglas noted that 

"Congress (past or present) is attempting to have its cake 

and eat it too . . . . But the Fifth Amendment bars Congrecs 

S'̂ ibid, , 367 U, S, 1, 169 (1961), 

S^Ibid,, 367 U, S, 1, 183 (1961), 

S^Ibid,, 367 U, S, 1, 182 (1961), 
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from requiring full disclosure by one Act and by another 

making the facts admitted or disclosed under compulsion the 

ingredients of a crime." Justice Douglas strongly felt 

that V7hat the Court decided in the present case by requir

ing registration "is the furnishing of statements and admis

sions from the pens of men and women whose very signature 

may start them on the way to prison,"^"^ 

Justice Brennan's dissent cantered itself also in the 

area of the Fifth Amendment and self-incrimination. Both 

he and the Chief Justice held that the Court should adjudi

cate this claim at the present time rather than wait until 

an additional case is brought before them, "As to the 

merits of the Fifth Amendment claim," Brennan said, "I be

lieve that officials cannot be compelled to complete, sign 

and file the registration statement without abridging their 

92 privilege against self-incrimination," 

After the decision in the June, 1961 Communist Party 

case had been announced, the Justice Department set up a 

registration deadline of November 20, 1961, for the Party, 

When the deadline passed without compliance, indictments 

were issued charging the Party of criminally failing to 

register as an agent of the Soviet Union, On December 11, 

90lbid,, 367 U, S, 1, 190 (1961), 

^^Ibid., 367 U. S. 1, 178 (1961). 

92ibid., 367 U. S. 1, 200 (1961). 
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1962, the Communist Party was brought to trial before a 

federal jury in United States District Court in Washington, 

D. C. The Party maintained at the trial that registration 

under the Internal Security Act would have been self-

incriminating. However, Judge Alexander Holtzoff, in his 

charge to the jury, said that the question of self-incrimi

nation should not be considered by the jury. He had 

previously ruled, in rejecting a defense motion for acquit

tal, that the Fifth Amendment guarantee against self-

incrimination applied only to living parsons, and not to 

organizations. leaving to determine only the narrow ques

tion of whether "criminal intent" was Involved in the 

Party's failure to register, the jury found the Party 

guilty. Judge Holtzoff promptly imposed the maximum fine 

of $120,000. The Party immediately announced that it would 

appeal the case to the United States Circuit Court of 

93 
Appeals. At present the case is still pending. 

^^Lubbock Avalanche-Journal, December 18, 1961. 



CHAPTER V 

CONCLUSIONS 

There are two basic postulates which underlie the 

foregoing discussion of the Federal Government's reaction 

to the threat posed by the Comm.unist Party of the United 

States. First, we must in some respects recognize the 

dangers which are inherent in the various subversive activ

ities carried on by Communists and non-Communists alike. 

Subversive activity will probably never cease to exist in 

the United States. Someone will always be in another's pay 

for such purposes. And yet, it must be admitted equally 

as quickly that democratic means must be used to combat 

such subversive activities or the United States will be no 

better off than the worst of totalitarian dictatorships. 

Herein lies the second basic postulate, that of the high 

worth of human liberty. The great majority of Americans 

believe in liberty and freedom of association. With this 

belief goes an assumption, however, that no privilege is 

absolute. The point where it must be curtailed in order 

to preserve it is most difficult to locate. 

In attempting to solve the problem, the Supreme 

Court decided in the Dennis case that the mere existance 

of the Communist conspiracy, regardless of its probability 

of success, justified the conviction of the Party leaders 

111 
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without violation of the First Amendment. Later in the 

^ates case the Court ruled that belief in Communist theory 

did not constitute a crime per se. Only advocacy of action, 

according to the Court, was prohibited by the Smith Act, 

^" Scales, the Court decided that "active" m.embership in the 

Communist Party, as distinguished from, "nominal" membership, 

was a crime under the Smith Act. Finally, the Court upheld 

the registration requirement of the Internal Securitv Act 

in the Communist Party case of 1961. 

Basically, the Court has expressed three different 

theories in regard to the protection afforded by the First 

Amendment when the defendant is a member of the Communist 

Party. First, is the clear and present danger theory de

vised by Justice Holmes in 1919. This theory rests upon 

the assumption that the government can legally suppress 

free speech and association V7hen the evidence is sufficient 

to clearly show that the sub?;tantive danger might come 

about. Justice Holmes must have had some misgivings in the 

years following the Court's decision in Schenck when the 

Supreme Court, in his opinion, was not properly applying 

his test. It may well be that Holmes' greatest contribution 

to the Supreme Court was the clear and present danger doc

trine. Today, the expression of this theory may be found 

in the opinions of Justices Black and Douglas. The years 

to come may see the Court return to the test as a basis for 
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its decisions. Be that as it may, the guidelines were laid 

long ago* 

The second test utilized by the Court may be termed 

the "clear and probable" test. This test was first in

voked by Chief Justice Vinson in the Dennis case, and was 

designed to bring the clear and present danger test UP to 

date in order to meet the Coironunist problem. In each case, 

according to Vinson, the Court must ask itself whetlior the 

seriousness of the evil, discounted by its improbability 

justifies such suppression of free speech and association 

as is necessary to avoid the danger. 

Finally, Justice Frankfurter formulated what has 

become known as the "balance theory" in regard to First 

Amendment rights. According to this proposition, the 

Court should "balance" the competing interests in each case 

when it is attempting to determine if the First Amendment 

has been violated. Although judicial lalancing is impor

tant, Justice Frankfurter relied heavily upon the principle 

of judicial restraint. Thus, he made it clear that the 

Court should, except in the most extreme cases, declare 

statutes valid out of deference to the balancing done \7hen 

it was enacted. By 1961 Frankfurter had managed to win 

the support of four of his brothers on the Court in regard 

to his theory. It is net yet clear if this majority will 

survive the retirement of Justice T̂iittaker and then 

file:///7hen
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Frankfurter himself. 

It is difficult to understand why the Smith Act was 

on the books for eight years before its provisions were 

constitutionally deterained. Surely there were known 

Communists in the United States prior to the year 1949, 

The same literature and phrases entered as evidence in the 

Dennis trial had been known for years, Perhaps it was be

cause the United States and the Soviet Union were p.l lies 

during World 'War II, Times change, and, perhaps this is 

the ansv/er. Membership in an organization such as the 

Communist Party has been made a crimdnal act, notwithstand

ing the constitutional guarantees against denial of the 

rights of free speech and assembly. This too might change. 

It is questionable how valid is legislation which 

"outlaws" the Party on the one hand and yet allows it to 

exist for the purposes of registration on the other. It 

seems that the N-itional Government is thus recognizing that 

the Communist Party of the United States is in fact a 

"party" so long as it is registered as such with Attorney 

General. Soon, one may have the answer to this problem 

also. 

Under the terms of the Internal Security Act it is 

necessary for a person "seeking, accepting, or holding any 

nonelective office or employment under the United States" 

to reveal that he is, in fact, a member of any organization 
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that has been determined to be Communist-action or Commu

nist front. If, in order to obtain a position with the 

National Government, one must declare his political affil

iations and then perha )3 be tried in a court of law, who 

knows how long it will be before another political group 

is no longer in favor, and prosecutions for belief may 

become a common everyday experience. 

It took eleven years to uphold the constitutionality 

of the registration requirement of the Internal Security 

Act of 1950. In thirteen years only this provision has 

been finally acted upon by the Supreme Court. The route 

of the Act through the courts has been almost unbelievably 

slow, and the cost to the Government has been of untold 

thousands of dollars. 

The journey is not over. Of the issues not decided 

in the primary Communist Party case, the most formidable 

is the question of compulsory self-incrimination. The 

Internal Security xAct provides that the fact of registration 

shall not be admissable against the registrant in any crim

inal proceeding, but the Court must determine if this 

immunity is sufficiently broad to prevent the Government 

from using registration as a lead to obtaining additional 

incriminating evidence. The Supreme Court long ago ruled 

^64 Statutes at Large 937, 392 (1950). 
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that the protection against self-incrimination safeguards 

not only facts relevant to a possible criminal prosecution, 

but also cluG.'j to the discovery of evidence. It would seem 

that the registration v-'e qui re ments of the Act would there

fore be unenforceable against any member or officer of the 

Partv who is in a position to invo]:e his Fifth Amendment 

rights. 

Obviously, a great deal of interpretation by ^he 

Court will be required before all of the ramifications of 

the Communist Control Act of 19 5 4 will be clear. Tl-ie 

Communist Party will no doubt challenge the Act's consti

tutionality on at least three counts. First, that it vio

lates due process, since it deprives the Party of its rights 

without judicial process. Second, that the Act is a bill 

of attainder since it inflict-- nunishment, in the form of 

sanctions, without a judicial trial. Finally, the Party 

will contend that its outlawry violates the First Amendment's 

implied guaranty of free political activity. Under the 

Dennis decision it would se<̂ m that this final question has 

already been answered. There, the First Amendment was held 

not to nrotect such a dangerous conspiracy as the Communist 

^Counselman v. ^litchcock, 142 U. -. 547, 586 (1892), 

^^ee "Suprenie Court, 1950 Term," 75 Harvard Law Re-
.«.. -ino /'iQPî  jnH "Hnt-P.ai Self-incrimlnatlon and 

vi< ;e- 1̂ 4 109 (1961), and "Notes: Self-incrimination ai 
.^rai Anti-Communist Measures," 51 Columbia Law Revi. 
206, 213 (February 1951), 
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Party, 

All of these questions, and many m.ore, must eventually 

be answered by the Supreme Court, Thus, in m,any respects 

the job of the Supreme Court in these matters is just 

beginning. Chief Justice Hughes, while Governor of New 

York and prior to his appointment to the Court, noted that 

"the Constitution is what the Court says it is,"** Not 

only is the Constitution what the judges say it is, but 

the laws of the land are what the judges say they are, A 

brief review of the positions of the Suprem.e Court justices 

in cases involving the Communist Party or Communist F'arty 

m.embers might mark some indication of the future. 

Between 19 5 3 and 195 8 the Supreme Court underwent a 

great deal of change in personnel. Chief Justice Earl 

V/arren was appointed by President Eisenhower in 1953. 

John Karlan was appointed to fill the post vacanted by 

Justice Jackson in 1955, William J. ; rennan replaced 

Justice Minton in 19 56, and Charles Whittaker replaced 

Justice Reed in 3 957, The final Eisenhower appointment was 

that of Potter Stewart to the position left vacant by 

Justice Burton. These new members, in addition to Justices 

Felix Frankfurter, William 0. Douglas, -lugo Slack, and Tom 

Clark remained on the Court throughout the next four years, 

the period in which the majority of the Communist ^arty 

^Kelly and Harbison, p. 4 
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cases cam.e before the Court. 

Scalogram analysis, or cumulative scaling, offers 

probably the easiest research technique .for a study of a 

given set of judicial decisions. A scalogram of judicial 

cases is made up of two rankip<T=;: one of the cases com

prising the set to be studied, and the other of the jus

tices who participated in the disposition of these cases. 

In the Communist ^arty scalogram (p, 120), the fo-̂ ty-

seven cases involving the Communist Party or its members 

are arranged in an ord<«r such that the cases to the left 

of the scale are the most seriously damaging to the Commu

nists, and those to the right of the scale least so. 

Theoretically, the justices have been asked to answer the 

following question: "How sympathetic are you to the 

personal liberty claims of the Communist Party in this 

cai?e?" The justices have answered the question by voting 

yes or no. Thus, the ext<?nt to which each individual jus

tice will support the personal liberty claims is shown by 

6 the graduated scale. 

^The scalogram includes all of the cases coming 
before the Supreme Court during the 1953-1962 terms v/hich 
involved the Communist Party, or its members, except for 
those cases which were jurisdictional in nature and those 
involving aliens, 

^For example. Justice Clark, in effect, has signified 
his approval of the Comm.unist claims in the first ten 
cases of the scale, but not in the remaining cases. 
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The rank order of the justices is determined bv the 

number of cases in vxhich they voted affirmatively to the 

Communist claim.8 prior to their first indication of dis

approval. Thus, Justices Plack and Douglas are given the 

highest ranking order since in this particular set of cases 

neither of them ever voted arainst a Communist Partv claim. 

Inconsistent votes can be measured by a Coefficient 

of Reproducibility, which is the decimal fraction '̂̂ .nulting 

froffi the subtraction, from one, of tha number of inconsis

tent votee divided by the total number of vot*̂ - 'n all 

cases except those decided unanimously or with a single 
7 

dissenting vote, A CR of .900 or better is consid̂ r̂ed 

necessary before a scale can logically yield results. It 

may be noted that the CR in tho Communist T'arty r;calo[̂ ram 

is .963. 

By looking at tha scalogra/p, one can readily see 

that Justices Black, Douglas, 'Jarren and Brennan have con

sistently voted in favor of the. Communist Party. When 

these four were able to per«̂;u-i'̂^̂  Justico '̂tf̂'-jart to vote 

with them., they were able to for!r. a five to four inajority 

"̂ "The reason for excluding unanimous and near-unani
mous decisions from the denominator of the fraction is 
the much greater proba])ility that there will be no incon
sistent voteb in such decisions than in those in which the 
Court is more divided." Clcndon A. Schubert, "The '̂ t̂udy 
of Jud:ci.-1 Decision-Making as An Aspect of Political Be
havior," 52 American Political Science Review 1009, 1016, 
(Decembf»r, 1958). 
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Ur-^ 
•0 1 

a , cr> 
LO 

+-> CT» 
M r H 

• H >-< 

c 
3 +J 
g f̂  
6 3 
o o 

O O 

iH C 
O (U 

b 
6 t i 
«0 fO 
f̂  3 
bO 
O Q) 

r H X 
rO +J 
O 

CO <H 

o < 

O 120 

^.uapuodsay 

aaoos ST^^S 

)>̂  
o 
< 
• J 
OQ 

r«« 
:t 

CO 

< 
• J 
CD 
:=> 
o 
Q 

r̂  
.3-

z 
w 0=i 
oi 
< 
15 

t o 
. I f 

§ 
z 
2 
W 
cx: 
CO 

J -
. * 

H 
OJ 
< 
:» 
u 
H 
CO 

r-« 
CO 

DS 
U 
H 
05 
3 

Jŝ  
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in favor of the Communist Party. On the other hand, in 

those cases in which Justice Stewart voted with the side 

of Justices Clark, l/hittaker, Harlan, and Frankfurter, a 

five to four majority against the Com.m.unist Party formed. 

Justice Clark has been the least favorable to 

Communist claims before the Court, In five of the cases 

which comprise the scale Clark wan the only justice who 

voted against the Party. 

It should be noted that Justices Jackson, Peed, and 

Minton never supported the CoFonunist Party in any oT the 

cases comprising the scale in v;hich they participated. 

Justice Burton, the remaining member of the old Vinson 

Court, was much more sympathetic to the Communists, yet he 

seldom voted in favor of them except vjhen six or more of 

his fellov; justices voted with him. 

Many have stated that today's minority opinion of 

the Supreme Court may be tomorrcv/*s majority. It is 

doubtful that this conclusion could be attested to with 

any degree of validity. Yet, what validity might exist 

is in terms of the nine justices themselves, for tomor

row's majority m,ay v/ell see new faces among the nine. 

Never has this been m.ore true than at the present time. 

Since the 1951 Communist Party decisions Justices V/hittaker 

and Frankfurter have left the Court. ^resident Kennedy 

appointed JuPticcs Bryon T̂nite and Arthur Holdberp to 
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fill these vacancies. 

Although it is much to early to predict exactly how 

White and Goldberg vyill vote in cases involving the 

Communist Party, at first indication it appears that 

Goldberg will allign himself with Black, Douglas, VJarren, 

and Brennan, while White will probably vote with Clark, 

Harlan and Stev/art. Such at least has been the voting 

patterns in most of the civil liberty cases which have 

come to the Supreme Court since Goldberg and White's 

appointment. Should this voting behavior continue, the 

five to four decisions in the 19 61 Communist Party cases 

will be reversed in future cases. 

It should be obvious that any reasonable answer to 

the Communist problem as such, is of a complicated nature 

because of the intermingling legal, philosophical, and 

social issues involved. In some respects, the forepoinp, 

analysis has only pointed up these complicated issues. 

To say that the Communist Party has created a con

troversy within the Supreme Court, the Congress, and the 

nation as a whole, would be a gross understatement. But, 
9 

"controversy has been the essence of American democracy," 

^See U. S. News and World Report, September 10, 1962; 
p. **8; U. S7^ws'"an? ̂ I d Keoort, March U, 1963, D. 19; 
Newsweek, April 1,"TTST, 

^Dr. J. v;illiam Davis, Class Lecture (Sprinp, 1959). 
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and so, when considered in that light, the Communist 

Party cases may yet serve a useful purpose in the shaping 

of the idealogy in the United States. 



APPENDIX I 

Excerpts From Alien Registration (Smith) Act 

The relevant parts of the statute under the terms of which 
the indictment of the Dennis case was drawn: 

Sec. 2. (a) It shall be unlawful for any persons: 
(1) to knowingly or willfully advo
cate . . , or . . . teach the duty, (or) 
necessity . . . by force or violence . . 

(3) to organize . . . any society, 
group, or assembly of persons who teach, 
(or) advocate . . , the overthrow or 
destruction of any government in the 
United States by force or violence . . . 

Sec. 2. (b) For the purposes of this section, the 
term *j?overnment in the United States* 
means the government of the United 
States, the government of any state, 
territory, or possession of the United 
States, the government of the District 
of Columbia, or the government of any 
political subdivision of any of them. 

Sec. 3 It shall be unlawful for any person . . 
to conspire to commit any of the acts 
prohibited by the provisions of . . . 
this title. 

121* 
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APPENDIX I 

Membership Clause of the Smith Act 

Section 2385: 

l-̂ oever knowingly or willfully advocates, abets, 
advises, or teaches the duty, necessity, desirability, or 
propriety of overthrowing or destroying the government of 
the United States or the government of any State, Territorv, 
District or Possession thereof, or the government of any 
political subdivision therein, by force or violence, or by 
the assassination of any officer of any such government; or 

Whoever, with intent to cause the overthrow or des
truction of any such government, prints, publishes, edits, 
issues, circulates, sells, distributes or publicly displays 
any written or printed matter advocating, advising, or 
teaching the duty, necessity, desirability, or propriety 
of overthrowing or destroying any government in the United 
States by force or violence, or attempts to do so; or 

Whoever organizes or helps or attempts to organize 
any society, group, or assembly of persons who teach, 
advocate, or encourage the overthrow or destruction of 
any such government by force or violence; or becomes or 
is a member of, or affiliates with, any such society, group, 
or assembly of persons, knowing the purposes thereof -

Shall be fined not more than $20,000 or imprisoned 
not more than twenty years, or both, and shall be 
ineligible for employment by the United States or any de
partment or agency thereof, for the five years next follow
ing his conviction. 

If two or more persons conspire to commit any 
offense named in this section, each shall be fined not more 
than $20,000 or imprisoned not more than twenty years, or 
both, and shall be ineligible for employment by the United 
States or any department or agency thereof, for the five 
years next following his conviction. 
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APPENDIX I 

Excerpts from. Subversive Activities Control Act 

The relevant section of the Statute under the terms of 
which the indictment of the Communist Party of the United 
States case was drawn: 

Sec. 7. (a) Each Communist-action organization 
(including any organization required, by a final order 
of the Board, to register as a Communist-action organi
zation) shall, within the time specified in subsection 
(c) of this section, register with the Attorney General, 
on a form prescribed by him by regulations, as a Communist-
action organization. 

(b) Each Communist-front organization (including 
any organization required, by a final order of the Board, 
to register as a Communist-front organization) shall, 
within the time specified in subsection (c) of this section, 
register with the Attorney General, on a form prescribed 
by him by regulations, as a Communist-front organization. 

(c) The registration required by subsection (a) or 
(b) shall be made -

(1) in the case of an organization which is a 
Communist-action organization or a Communist-front 
organization on the date of the enactment of this 
title, within thirty days after such date; 

(2) in the case of an organization becoming a 
Communist-action organization or a Communist-front 
organization after the date of the enactment of this 
title, within thirty days after such organization 
becomes a Communist-action organization or a Communist-
front organization, as the case may be; and 

(3) in the case of an organization which by a 
final order of the Board is required to register, 
within thirty days after such order becom.es final. 

(d) The registration made under subsection (a) or 
(b) shall be accomplished by a registration statement, to 
be prepared and filed in such manner and form as the Attorney 
General shall by regulations prescribe, containing the 
following information: 

(1) The name of the organization and the 
address of its principle office. 

http://becom.es
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(2) The name and last-known address of each 
individual who is at the time of filing of such 
registration statement, and of each individual who 
was at any time during the period of twelve full 
calendar months next preceding the filing of such 
statement! an officer of the organization, with the 
designation or title of the office so held, and 
with a brief statement of the duties and functions 
of such individual as such officer. 

(3) An accounting, in such form and detail as 
the Attorney General shall by regulations prescribe, 
of all moneys received and expended (including the 
sources from which received and the purposes for 
which expended) by the organization during the period 
of twelve full calendar months next preceding the 
filing of such statement. 

(̂ ) In the case of a Communist-action organi
sation, the name and last-known address of each 
individual who was a member of the organization at 
any time during the period of twelve full calendar 
months preceding the filing of such statement. 

(5) In the case of any officer or member whose 
name is required to be shown in such statement and 
who uses or has used or who is or has been known by 
more than one name, each name which such officer or 
member uses or has used or by which he is known or 
has been known. 

(e) It shall be the duty of each organization reg
istered under this section to file with the Attorney Ceneral 
on or before February 1 of the year follov̂ ing the year in 
which it registers, and on or before February 1 of each 
succeeding year, an annual report, prepared and filed in 
such manner and form as the Attorney General shall by regu
lations prescribe, containing the same information which 
by subsection (d) is required to be included in a registra
tion statement, except that the infcrmiation required with 
respect to the tv;elve-month period referred to in paragraph 
(2), (3), or (^) of each subsection shall, in such annual 
report, be given with respect to the calendar year preced
ing the February 1 on or before which such annual report 
must be filed. 

(f) (1) It shall be the duty of each organization 
registered under this section to keep, in such manner 
and form as the Attorney General shall by regulations 
prescribe, accurate records and accounts of moneys 
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received and expended (including the sources from 
which received and purposes for which expended) by 
such organization. 

(2) It shall be the duty of each Communist-
action organization registered under this section to 
keep, in such m.anner and form as the Attorney General 
shall by regulations prescribe, accurate records of 
the names and addresses of the members of such organ
ization and of persons who actively participate in 
the activites of such organization. 

(g) It shall be the duty of the Attorney General to 
send to each individual listed in any registration state
ment or annual report, filed under this section, as an 
officer or member of the organization in respect of which 
such registration statement or annual report was filed, a 
notification in writing that such individual is so listed; 
and such notification shall be sent at the earliest prac
ticable time after the filing of such registration state
ment or annual report. Upon written request of any individ
ual so notified who denies that he holds any office or 
membership (as the case may be) in such organization, the 
Attorney General shall forthwith initiate and conclude at 
the earliest practicable tine an appropriate investigation 
to determine the truth or falsity of such denial, and, if 
the Attorney General shall be satisfied that such denial is 
correct, he shall thereupon strike from such registration 
statement or annual report the name of such individual. If 
the Attorney General shall decline or fail to strike the 
name of such individual from such registration or annual 
report within five months after receipt of such written re
quest, such individual may file with the Board a petition 
for relief pursuant to section 13 (b) of this title. 

(h) In the case of failure on tho part of any organ
ization to register or to file any registration statement 
or annual report as required by this section, it shall be 
the duty of the executive officer (or individual perform
ing the ordinary and usual duties of an executive officer) 
and of the secretary (or individual performing the ordinary 
and usual duties of a secretary) of such orgnnization, and 
of such officer or officers of such organization as the 
Attorney General shall by regulations prescribe, to register 
such organization, to file such registration statement, or 
to file Huch annual report, as the case nay be. 
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List of cases in the Communist Party scalogram 

^* ĵationnl A'.n?oci at ion for the Advancement of Colored 
Î eople V. AJabama ex rel,''*7r7 U. ^. UU9 (WSB). 

A state contempt conviction of NAACP for 
refusal to disclose a list of members violated 
rights under the Due Process Clause of the Fourteenth 
Amendment. (9-0). 

*̂ ^laxer v. United States, 358 U. S, 1U7 (1958). 
When a witness before a Senate subcom-mittee 

was not clearly apprised that he was required to 
produce membership lists on a certain date, he could 
not be convicted for failure to produce them on that 
date. (9-0). 

*̂ V^'^gy^ii^ V. Seat on, Secretar̂ y of the Interior, et al. 
V/hen a department head chose to proceed to cTTs-

charge an employee under security regulations but 
failed to comply with such regulations, the discharge 
was invalid even though the emx>loyee had no civil 
service status and could have been discharged 
summarily without cause. (9-0). 

U. Louisiana ex rel Gremillion, Attorney General et al^ v. 
National Association for the Advancement of Colored 
fieopie et al, ui 0. -̂'." 2^T'(rwn:—7" "^ 7 

A sTafe" law requiring local associations to file 
affidavits that no officer of an out-of-state assoc
iation, with which it is affiliated, is a Communist 
violates Due Process Clause of the Fourteenth Amend
ment. (9-0). 

5' '̂̂o'̂Q V. United States, 367 U. S. 290 (1961). 
' Discussed in body of text. (9-0). 

6. Communist Party, U.S.A., et al v. Catherwood, 367 U. S 

The Communist Control Act of 195H does not re
quire exclusion of the Comm.unist Party from the New 
York unemployment compensation system. (9-0). 

129 
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7. Cramp v. Board of Public Instruction of Oranre County, 
T5TT. s."TTr"(W6rr: ' " 

A state statute requiring every state employee to 
swear that he had never lent his "aid, support, advice, 
counsel or influence to the Comm.unist Partv" was so 
vague as to violate the Due Process Clause of the 
Fourteenth Amendment. (9-0), 

8. Schware v. Board of Bar Exarrdners of New Mexico, 353 
U". §'. '̂ '32 (tSTTT. 

Good moral character, as affected by the use of 
aliases, arrests, and former membership in the Communist 
Party was on record in this case. Found that the 
exclusion of the applicant was unwarranted. (8-0). 

»̂ ^^^Qy ®1 5i V. Ohio, 360 U, S. ^23 (1959). 
Convictions in state courts for refusing to answer 

questions about Comn̂ iUnistic or subversive activities 
violated the Due Process Clause of the Fourteenth Amend
ment when the legislative coirjnittee let witnesses rely 
on the privilege against self-incrimination, but con
victions were sustained by the State Supreme Couî t on 
the grounds that the state immunity statute had de
prived them of its protection. (8-0), 

10. Slagle et al v. Ohio, 366 U. S. 259 (1961). 
^TTonToTH that witnesses before state legislative 

committees were guilty of contempt for willfully and 
contumaciously refusing to answer questions to which 
they objected and which they were not directed to 
answer would deprive them of due process in violation 
of the Fourteenth Amendment. (8-0). 

11* Jencks v. United States, 353 U. S. 657 (1957). 
— T defendant in a criminal case in a federal court 
is entitled to inspect reports made to FBI by agents 
on matters testified to by them at trial; criminal 
proceedings must be dismissed when the Government elects 
not to produce these reports. (7-1). 

12. Speiser v. Randall, 357 U. S. 513 (1958). 
Estate denial of tax exemptions to veterans and 

churches because of their refusals to file non-Commu
nist affidavits placed the burden of proof on them and 
denied them freedom of speech without procedural safe
guards required by the Due Process Clause of the 
Fourteenth Amendment. (7-1). 

13. First Unitarian Church of Los Angeles v. County of Los 
TSSx^es e± a j , , 3^7 U.' ' S ~ 5 ? T ^ ( 1 9 ^ B ; . 
~ .̂ ame as S p e i s e r v . R a n d a l l , s u p r a . ( 7 - 1 ) . 
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^^' '-Catkins v. United States, 35H U. S. 178 (1957). 
Discussed in text. (6-1). 

^^' Yates V. United States, 35iv U. S. 298 (1957). 
Discussed in text. (6-1). 

^^' Qu'̂ nn V. United States, 3»*9 U. S. 155 (1955). 
Questions concerning membership in the Communist 

Party and Communist-front organizations, and concern
ing associates, are within the privilege against 
self-incrimination. (7-2). 

^'^* Sacher v. United States, 356 U. S. 576 (1958). 
A conviction for refusla to answer before a 

Senate subcommittee was reversed where refusal related 
to questions not pertinent to the subject on which 
the subcommittee had been authorized to take testimony. 
(6-2). 

^^* Sweezy v. New Hampshire, 354 U. S. 234 (1957). 
Discussed in text. (6-2). 

^^' Russell v. United States, 369 U. S. 749 (1962). 
An indictment for refusal to answer questions 

asked by congressional committees must state the 
question under inquiry at the time of the defandant's 
refusal to answer. (4-2). 

^^* g^spa^ V. United States, 349 U. S. 190 (1955). 
Same as Quinn, supra. (6-3). 

21. Konigsberg v. State Bar of California et al, 353 U. S. 
g55 nni). 

Good moral character as affected by former member
ship in the Communist Party, editorial criticism of 
public officials and their policies, and refusal to 
answer questions relating to applicant's political 
affiliations and opinions was on record in this case. 
Found that there was a lack of sufficient evidence, 
denial of due process and equal protection of the laws. 
(5-3). 

22. Cole V. Young et al, 351 U. S. 536 (1956). 
-• A summary"^i^charge of an employee on loyalty 
grounds, without determination that position affected 
"national security," was not authorized by statute.(6-3) 

23. Pennsylvania v. Nelson, 350 U. S. 497 (1956). 
"^ Discussed in text. (6-3). 
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2^. Slochower v. Board of Higher Education of New York 
^ity, 350 u. ^rrm-Ti^nrrr: 

The summary discharge, pursuant to the New York 
City Charter, of a public school teacher who invoked 
the Fifth Amendment privilege against self-incrimina
tion was unconstitutional. (5-4). 

^^* In Re Sawyer, 360 U.S. 622 (1959). 
The speech of an attorney relating to the pending 

Smith Act trial in which she was one o.f the defense 
counsel was held insufficient to sustain the charge 
that she had impugned impartiality and fairness of the 
presiding judge. A judgment of suspension from 
practice was reversed. (5-4). 

2^* Shelton et al̂  v. Tucker et al, 364 U. S. 479 (1960). 
An TGF̂ ânsas statute requiring every teacher, as 

a condition of employment in any state-supported school 
or college, to file an affidavit listing without limit
ation every organization to which he has belonged or 
contributed to within the preceding five years was held 
invalid as it deprived the teachers of their associa
tional freedom protected by the Due Process Clause of 
the Fourteenth AmendiKient. (5-4). 

2*̂ ' Pĝ t̂ch V. United States, 367 U. S, 456 (1961), 
the Government bailed to prove the pertinence of 

questions the petitioner refused to answer in hearings 
of the Un-American Activities Committee and his con
viction was set aside. (5-4). 

28. Green et al v. United States, 356 U. S. 165 (1958). 
TTTe wTllful disobedience of a court order to 

suri?ender for execution of sentence after affirmance 
of conviction for violating Smith Act was crijainal 
contempt. (4-5). 

29. Brown v. United States, 356 U. S. 148 (1958) 
By testitVing in his own behalf in a denaturali

zation proceeding, the defendant waived the privilege 
against self-incrimination. His refusal to answer on 
cross-examination questions referring to Communist 
Party membership was punishable by imprisonment on sum
mary conviction without a jury for criminal contempt. 
(4-5). 
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^^' ^̂ '̂ L^^ ^' Board of Public Education, School District 
of Philadelphia,"T57 U. ^, 399 (19 58). 
*~* The discharge of a state schoolteacher on grounds 
of "incopetency" for refusal to answer the superintend
ent's questions regarding Communistic affiliations and 
activities did not violate the Due Process Clause of 
the Fourteenth Amendment. (4-5). 

^^' Lg^ner v. Casey et al, 357 U. S. 468 (1958). 
the discharge of a municipal employee for refusal, 

on grounds of self-incrimination, to say whether he 
was a member of the Communist Party did not violate his 
rights under the Federal Constitution. (4-5). 

32. Uphaus v. Wyman, 360 U. S. 72 (1959). 
T̂ iscus?;ed in test. (4-5). 

^^' Barenblatt v. United States, 360 U. S. 109 (1959). 
Discussed in tesTI nr-5). 

34. Abel V. United States, 362 U. S. 217 (1960). 
v\fhen immigration officers with an administrative 

warrent arrested an alien for deportation, they had the 
right to make an incidental search, and the articles 
seized were admissable as evidence in the criminal pro-
eecution for conspiracy to comimit espionage. (4-5). 

35. Flettiiaing v. Nestor, 363 U. S. 603 (1960). 
'TK'e Social Security Act, providing for termination 

of old-age benefits payable to aliens deported for 
being Communists does not violate the Due Process Clause 
of the Fifth Amendment, and is not a bill of attainder 
or ex post facto law, (4-5). 

36. McPhaul v. United States, 364 U. S. 372 (1960). 
in a prosecution for failure to produce records 

of a subversive organization in response to the sub-
noona of a congressional committee, the privilege 
against self-incrimination did not excuse such refusal. 
(4-5). 

37. Braden v. United States, 365 U. S. 431 (1961). 
' "Siscussed in text. (4-5). 

38. \7ilkin5on v. United States, 365 U. S. 399 (1961). 
discussed in texFI r4-5). 
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• ii^i*A!^ '̂•'"-'̂ •^ g V* «-'«-aLfc ĉ*A CJ. LuiJ..j>.rcmi3L, c.t a l . 355 
u. ^Cu U981T: ' 

The state's denial of the petitioner's application 
to the Bar because of his refusal to answer questions 
pertaining to membership in the Corranunist Party did not 
violate the Fourteenth Amendment. (4-5). 

40. Coingtunist Party of the United States v. Subver^iv^ 
Activitie8'T3ntr;^ ̂ oj-rd, 5̂ 7 tl. S. 1 aWTT. '" 

Discussed in text." (4-5). 

^^* -̂ ĝ Q̂g V. United States, 367 U. S. 203 (1961). 
Discussed in text. (4-5). 

42. In Re Anastaolo, 386 U. S. 82 (1961). 
"^he states' denial of the petitioner's aoplication 

for admission to the Bar because of his refusal to an
swer questions pertaining to membership in the Communist 
Party did not violate the Fourteenth Amendment. (4-5). 

^^* Gillian V. United States, 368 U. S. 231 (1951). 
In a trial for filing a false affidavit under the 

Taft-Hartley Act, the judge's instruction to the jury 
properly defined "membership" and "affiliation with" 
the Communist Party. (4-5). 

44. Kelson et al v. County of Los Angeles et al, 36 2 U. S. 
rrr^oTT ~ 

The summary discharge of a temporary county 
employee, solely on the grounds of insubordination and 
violation of the state statute, for refusing to answer 
before a congressional investigating comnn'ttee questions 
concerning subversion, did not violate the Due Process 
Clause of the Fourteenth Amendment. (3-5). 

**̂ * y^tes V. United States, 355 U. S. 65 (1957). 
Refusal to answer 11 questions of the same class 

constituted only one contempt. The punishment for 
criminal contempt is not barred by witness' imprison
ment for civil contempt. (3-6). 

*»6. Galvan v. Press, 347 U. S. 523 (1954), 
1'be Internal Security Act of 1950 which authorizes 

the deportation of an alien who after entry had become 
a member of the Communist Party is valid. (2-7), 

47. Ullman v. United States, 350 U. ^. 422 (1956). 
^TTiscussed in text. (2-7). 
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