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ABSTRACT

Given the importance of lending to economies both ancient and
modern, and given the widely acknowledged relevance of creditor
and debtor protections for nurturing a vibrant and productive
credit market, a large critical literature has developed exploring
the intersection of law and lending. However, little work has been
done analyzing the role of default law in historical credit markets,
particularly those in the ancient world. This article attempts to
remedy that gap by considering the interaction between Imperial
Rome's famously pro-debtor default laws and its idiosyncratic
credit practices. By constructing a hypothetical model derived
from economic analysis offoreign and domestic credit markets and
comparing that model's predictions to literary, historical, and
documentary evidence of late Republican and early Imperial
lending behavior, this article demonstrates the applicability of a
law-and-economics analysis to the Roman world and provides a
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historical study into the dangers of excessive debtor protection
without highly sophisticated risk-sorting procedures on the part of
creditors.

I. INTRODUCTION

"Sum quidem prope totus in praediis, aliquid tamen f[alenero."1

While past scholars have treated the Roman economy as "conspicuously
conventional, irrational and status-ridden,",2 in recent years it has been
supplanted by a model that is more market-oriented, more economically
savvy, and most importantly, more true to its sources.3  While this
modernizing model of Roman law has already caught the attention of legal
and economic scholars,4 what work exists on Roman debt law proceeds
according to Finley's model and posits credit as a locus for class warfare or
elite socialization.5 It is clear from primary sources that this cannot be
entirely true, and in fact, recent analyses of the Roman economy assume a
thriving credit market. However, no one has yet performed a rigorous
analysis of how Imperial debt law might have affected credit market size
and efficiency. The major analytic text on the subject, Gustav Billeter's
GESCNICHTE DES ZINSFUSSES IM GRIECNISCH-ROMISCHEN ALTERTUM BIS
AUF JUSTINIAN,6 is over a century old, and further analysis of the topic has
been primarily descriptive.7  This is particularly frustrating given the
importance of Roman credit law to our modem ideas of lending. Rigorous
comparative work is necessary to better understand how credit markets
respond to different kinds of legal stimuli, and how a bankruptcy code that

1. PLINY THE YOUNGER, EPISTLES 3.19.8 ("I am almost entirely based in land, but I still lend out

a little something.").

2. Paul Cartledge, The Economy (Economies) ofAncient Greece, in THE ANCIENT ECONOMY 11,

15 (Walter Scheidel & Sitta von Reden eds., 2002) (characterizing a substantivist view of the ancient

economy). This view is perhaps best expressed in MOSES FINLEY, THE ANCIENT ECONOMY (1973), a

highly influential work on the subject.

3. See, e.g., RICHARD DUNCAN-JONES, MONEY AND GOVERNMENT IN THE ROMAN EMPIRE

(1994). Recent work by Richard Duncan-Jones, David Hollander, William Harris, and many others has

shown a level of economic sophistication in Roman markets far greater than that theorized previously.

See, e.g., DAVID HOLLANDER, MONEY IN THE LATE ROMAN REPUBLIC (2007); William Harris, A

Revisionist View of Roman Money, 96 J. ROMAN STUD. 1 (2006).
4. See, e.g., PETER TEMIN, THE ROMAN MARKET ECONOMY (2013); Henry Hansmann et al., Law

and the Rise of the Firm, 119 HARV. L. REV. 1333, 133541 (2006).

5. See, e.g., KOENRAAD VERBOVEN, THE ECONOMY OF FRIENDS: ECONOMIC ASPECTS OF

AICITIA AND PATRONAGE IN THE LATE REPUBLIC (2002); M.W. Frederiksen, Caesar, Cicero, and the

Problem ofDebt, 56 J. ROMAN STUD. 128 (1966).

6. GUSTAV BILLETER, GESCHICHTE DES ZINSFUSSES IM GRIECHISCH-ROMISCHEN ALTERTUM BIS

AUF JUSTINIAN (1898) (HathiTrust ed. 2010).

7. INGE KROPPENBERG, DIE INSOLVENZ IM KLASSISCHEN ROMISCHEN RECHT: TATBESTANDE

UND WIRKUNGEN AUSSERHALB DES KONKURSVERFAHRENS (2001); STANISLAW MROZEK, FAENUS:

STUDIEN ZU ZINSPROBLEMEN ZUR ZEIT DES PRINZIPATS (2001).
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is foundational to our own' responded to the basic tension between fair
treatment of debtors and encouraging lenders to enter the marketplace.

This article focuses on one aspect of the Roman credit economy-how
late Republican and early Imperial moneylenders managed risk under the
prevailing legal regime. This period is particularly germane due to major
"modernizing" debt reforms that occurred in the late Republic. In contrast
to a prior regime in which defaulters faced inescapable liability leading to
slavery or death, debtors gained the ability to avoid personal liability for
debt by forfeiting assets and accepting certain status penalties. 9

Unfortunately, the existing scholarship on this issue takes a rather simplistic
view of these reforms. For example, Martin Frederiksen argues that the Lex
Julia de Bonis Cedendis (which established cessio bonorum) was an
uncomplicated boon to the Roman lower class,10 and in the legal sphere,
Judge David Kennedy refers to Caesar's treatment of insolvents as
"enlightened and compassionate." 1  However, this version of events
assumes moneylenders were almost laughably unsophisticated.

If an individual can declare bankruptcy with almost no penalty-and,
therefore, cannot be compelled to pay back his loans-no economically
rational moneylender will work with him (at least not for anything less than
exorbitant interest, and Roman interest rates had been capped since at least
the Twelve Tables).1 2 This basic rule can be intuited easily enough, and it
has been confirmed by several recent empirical studies that creditors are
noticeably less likely to lend in regulatory environments that restrict their
ability to seize property from delinquent borrowers. 3 While the reforms

8. See Stephen J. Lubben, A New Understanding of the Bankruptcy Clause, 64 CASE W. RES. L.

REv. 319, 326 (2013).

9. The procedure is commonly known as cessio bonorum. As to the availability of after-acquired

property to satisfy suits, there is a disagreement in the sources. Cassius and Sabinus feel that cessio

prevents the debtor from ever again being sued to recover debts outstanding at the time of the procedure

(making cessio's protection somewhat equivalent to a never-ending automatic stay, see 11 U.S.C.

§ 362(a) (2012)), whereas Ulpian and Modestinus feel that creditors should be able to sue for property

acquired later, DIG. 42.3.4 7. Given that this is an article about early Imperial debt law, Cassius and

Sabinus, both of whom were writing about the law during the first century C.E., seem more trustworthy

than the third-century jurists Ulpian and Modestinus. Ulpian in particular suggests that this procedure

changed after the first century. See DIG. 42.3.4.1 (Ulpian, Ad Edictum 59); infra notes 195 198 and

accompanying text.

10. Frederiksen, supra note 5, at 141 (referring to the Lex Julia de bonis cedendis' "honourable

role").
11. David S. Kennedy & Erno Lindner, The Bankruptcy Amendatory Act of 1938, 41 U. MEM. L.

REv. 769, 772 (2011).

12. The exact language of the Twelve Tables is ambiguous, but all scholars agree that the text

contains some form of usury law; see infra notes 19 22. That said, Roman usury laws for the period I

discuss are somewhat better understood. See Koenraad Verboven, The Sulpicii from Puteoli and Usury

in the Early Roman Empire, 71 LEGAL HiST. REv. 7,8 9 (2003).

13. It should be noted that, in many cases, this seizure is not as much compensatory as it is

punitive. This article will deal in large part with shaming punishments and other measures designed to

affect the status of a delinquent borrower. While these may at first appear to be different in kind from

the foreclosure system discussed in Part IV, these types of punishments are a common weapon in

2015]
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Frederiksen describes would clearly have been tremendously helpful to
those already indebted during Caesar's period, we must consider these
reforms' effects on later activity. As it happens, the evidence shows lenders
not only evaluating default risk in their credit decisions, but also taking
debtor protection laws into account while doing so.

This article shows the relationship between debt law and Roman credit
markets in six parts. Part II is a basic history of Roman credit regulation,
culminating in the Caesarean debt reforms. This Part discusses how
Rome's credit market transformed from one based on bodily collateral to
one based primarily on reputation. Part III examines modem research on
credit markets and offers a hypothesis regarding how Roman lenders might
have behaved, followed by an example of similar behavior in the context of
Roman contracts. Part IV tests this hypothesis against the evidence for
lending in Italy during the late Republican and early Imperial periods.
After discussing the prevalence of money hoarding, lending within social
circles, and other risk-minimizing behaviors in late Republican and early
Imperial Rome, this Part examines the records of a commercial lending
operation in Imperial Italy to determine what sort of borrowers were most
welcome there. Part V offers some hypotheses on how Roman credit
markets could have functioned under such strong restrictions on debt
collection and collateralization, and examines the evidence for a potential
shift in the treatment of default in later Roman law. Finally, Part VI
considers whether this material is any way germane to modem lending,
particularly given the wave of defaults that sparked the 2008 financial
crisis.

But first, a caveat: A reader may notice that the model described above
is remarkably light on specific numbers. It is one thing to say that
borrowers of a certain legal status could consequently borrow at lower
interest; it is another thing entirely to say what that lowered rate was. Here,
regrettably, the single best source is Gaius:

[S]o far as money is concerned, although it might seem to have one and
the same power everywhere, still, in certain localities it is more easily
obtained and at a lower rate of interest than in others, where it is harder to
get and the rate of interest is heavy.1 4

modem debtor/creditor relationships. See David Chamy, Nonlegal Sanctions in Commercial

Relationships, 104 HARv. L. REV. 373, 412 13 (1990) (providing a general overview of the function of

reputational harm in a repeated-transaction context); Rafael Efrat, The Evolution of Bankruptcy Stigma,
7 THEOR. INQ. IN L. 365, 374 80 (2006) (discussing the evolution of "bankruptcy stigma" in the United
States).

14. DIG. 13.4.3 (Gaius, Ad Edictum Praetoris Provinciale 9) (S.P. Scott trans., 1932). See also
RICHARD DUNCAN-JONES, THE ECONOMY OF THE ROMAN EMPIRE: QUANTITATIVE STUDIES 135 (1974)

(demonstrating the variance in interest rates found even within Italy).
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This variance is beyond dispute. Different regions of the Roman
Empire employed different credit systems and enforcement mechanisms; it
only stands to reason that the interest charged would vary accordingly.15

Unfortunately, when this natural variation is combined with the almost total
lack of documentation of most loans, it becomes impossible to arrive at any
useful estimate of actual rates of interest or aggregated credit activity.
However, a project examining Roman credit can still be worthwhile as long
as it stays in the bounds of available evidence, as this article (hopefully)
does.

II. FACTUAL BACKGROUND

To properly model credit markets' response to changes in Imperial
debt law, one must first understand what those changes were. As such, this
article begins with a simple summary of Republican debt law and how it
had changed by the early Imperial period. Our earliest evidence of Roman
laws of default shows a system of what could be called bodily
collateralization-delinquent borrowers faced bodily punishments, ranging
from debt-bondage to death. 16  As time went on, this system became
increasingly unstable, and Roman debt law came increasingly to rely on
shaming punishments and property seizure to deal with default.1 7  The
interaction between property seizure and collateralization is abundantly
clear, but these shaming punishments served a similar function; the
borrower who forfeited his reputation in default lost a good he would rather
not part with. While "seizing" reputational capital in this way did not
compensate creditors, it served as a strong deterrent.

A. Bodily Collateralization in the Early and Middle Republics

Our earliest information about Roman credit law depicts a legal regime
relying on debt-bondage and other physical punishments to keep borrowers

15. See DUNCAN-JoNEs, supra note 3, at 176 77 (discussing possible causes for this

phenomenon).

16. This term is hardly novel, but its usage in legal history appears to be. Elizabeth Grosz,

commenting on Friederich Nietzsche's exegesis of early Roman debt law in ON THE GENEALOGY OF

MORALS (1887), refers to "bodily collateral" as underlying these sorts of contracts, but is primarily
concerned with the moral, rather than mercantile, implications of such a system. Elizabeth Grosz,

Nietzsche and the Stomach for Knowledge, in NIETZSCHE, FEMINISM, AND POLITICAL THEORY 49, 66

(Paul Patton ed., 2002). Gilles Deleuze also addresses the relationship between physical punishment

and debt in the context of the Twelve Tables, but reads the relationships as metonymic rather than

collateral; GILLES DELEUZE, NIETZSCHE AND PHILOSOPHY 134 (Hugh Tomlinson trans., 2006). While

philosophers have addressed the ethical implications of linking bodily integrity and safety to credit, to

my knowledge no one has seriously considered the impact of this form of collateralization on credit

availability and market function.

17. See C.T. Barlow, Bankers, Moneylenders, and Interest Rates in the Roman Republic 28 45
(1978) (unpublished Ph.D. dissertation, University of North Carolina at Chapel Hill).

2015]
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in line. First, a note on sourcing; while Livy and Dionysus of Halicarnassus
(among others) discuss economic concerns of the period from the fourth to
first centuries B.C.E., they write from a later period animated by sharply
different concerns, and this difference is visible in their work. While these
later literary sources are probably correct on broad points of the period's
history, we simply do not have sufficiently reliable or detailed information
to support anything more than a cursory overview of early Republican debt
law.

We do, however, have two direct citations from the Twelve Tables on
the subject of moneylending, both relevant to the present inquiry. First, the
Tables place an explicit limit on interest rates; assuming Tacitus is quoting
(or paraphrasing) the laws correctly, moneylenders were prohibited from
charging greater than the fenus unciarum, or the "one-twelfth interest."18

Unfortunately, while the maximum legally permissible interest rate
would have been quite clear to the Tables' intended audience, it is much
less clear to us. Billeter places the fenus unciarum at 813% of principal per
annum,19 whereas Barlow argues lenders could charge up to 813% of
principal no matter when the loan was called in (meaning, for example, one
could loan out $100 and expect $112 back within three months for an
annualized interest rate closer to 50%).20 Billeter's reading seems to be
better supported by the text.21  Either way, however, such a system must

18. See XII TAB. 8.18a, quoted in TACITUS, ANNALS 6.16. Given that the Twelve Tables were a

public law code, it seems unlikely that Tacitus is making this up out of whole cloth I would argue he is
at least somewhat credible in his quotation of the text, even if the passage quoted does not survive
directly. The reference to faeneratores should not be read (as Barlow rightly points out) as

corresponding to the later use of the term for moneylenders more generally; Barlow, supra note 17, at
17. Given that the Tables are already establishing a maximum permissible interest rate, the only logical

reading of this text is that the term refers solely to those charging interest over the permissible rate.

Faenerator here reads better as "usurer" than as "moneylender." For an in-depth treatment of the

ambiguities surrounding the term faenerator, see Koenraad Verboven, Faeneratores, Negotiatores, and

Financial Intermediation in the Roman World (Late Republic and Early Empire), in PISTOI DIA TEN

TECHNEN: BANKERS, LOANS, AND ARCHIVES IN THE ANCIENT WORLD 211, 213 15 (Koenraad

Verboven et al. eds., 2008).

19. BILLETER, supra note 6, at 157 62.

20. Barlow, supra note 17, at 22 23.

21. Barlow admits these loans could have wildly varying terms, as they were likely used for

anything from seed money (thus covering the entire period between planting and repayment at harvest)

to desperation funds to tide over a family for the last few weeks of winter. Id. Therefore, the law as

Barlow conceives it essentially regulates nothing. A two-year loan with interest amounting to 81/3% of
principal strongly favors the borrower; a two-month loan with the same is abusive, and Barlow's reading

offenus unciarium treats them both equally. It is simply impossible for lawmakers to think in this way,

or to draft a prohibition that could be so easily sidestepped by shortening the terms of the loan. One

should note that while Roman debt law did eventually adopt restrictions on total interest as a percent of

principal like those Barlow hypothesizes here, those restrictions not only co-existed with caps on annual

interest, but also capped total interest at a vastly higher proportion of principal (specifically at 100%).
Verboven, supra note 12, at 8 9; see also Morris Silver, Finding the Roman Empire's Disappeared

Deposit Bankers, 60 HISTORIA 301, 312 (2011) (discussing the implications of these credit restrictions).

While Barlow is correct to point out the lack of other evidence for prorating of interest charges,

Billeter's reading of the law still makes more sense as a response to perceived social needs.
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strike us as very peculiar, as interest rates in the ancient world are generally
bound at the minimum to yearly returns on land investment, which hover
around 12% .22 This forms an effective minimum on interest rates, since if
creditors cannot receive returns at a higher rate, they will simply invest their
capital in landholdings instead. How could early Republican credit markets
have supported such a low maximum rate? As it happens, another excerpt
from the Twelve Tables suggests a possible solution.

Early Republican bankruptcy law had severe penalties for default;
Festus cites the Twelve Tables in reference to a procedure known as
nexum. 2

1 While this section of the Tables does not define the institution to
which it refers, nexum is described in more detail in later authors,24 and it
seems reasonable to presume that it carries the same meaning here: that
creditors could make demands on the physical freedom of their debtors.
The exact mechanics of nexum are unclear; Livy and Dionysus of
Halicarnassus describe a form of indentured servitude in which borrowers
worked off a debt,25 while Varro suggests nexum was instead a punishment
for defaulters who were then forced into slavery.26 Of course, the Twelve
Tables laid out a far harsher punishment for those unable to pay back a
loan. 27 Defaulters were seized and publicly exhibited, following which they
could be sold into permanent slavery (with the price of sale going to pay off
the loan), or possibly even killed.28  The evidence as to what actually

22. See SIDNEY HOMIER, A HISTORY OF INTEREST RATES 50 (1963) (discussing the 12% interest

rate maximum in Roman Egypt). In fact, other ancient credit markets show vastly higher annual returns
on debt. See, e.g., Robert C. Ellickson & Charles D. Thorland, Ancient Land Law: Mesopotamia, Egypt,

Israel, 71 CHI.-KENT L. REV. 321, 405 06 (1995) (describing interest rates ranging from 331/3% to 100%

per annum).

23. XII TAB. 6.1., quoted in FESTUS, DE VERBORUM SIGNIFICATU 173 ("cum nexum faciet

mancipiumque, uti lingua nuncupassit, ita ius esto").

24. See, e.g., CICERO, DE RE PUBLICA 2.59; LIVY, HISTORYO F ROME 2.23 24, 2.27, 8.28; VARRO,

ON THE LATIN LANGUAGE 7.105; see also Geoffrey MacCormack, Next, Iudicati and,4ddicti in Livy, 84

ZEITSCHRIFT DER SAVIGNY-STIFTUNG FOR RECHTSGESCHICHTE (ROMANISTISCHE ABTEILUNG) 350

(1967).

25. DIONYSUS OF HALICARNASSUS, ROMAN ANTIQUITIES 16.5; LIVY, supra note 24, at 2.23.8.

26. VARRO, supra note 24, at 7.105. One should note, however, this statement is ambiguous, and
its interpretation depends highly on one's reading of debebat. While this distinction would undoubtedly

be highly relevant to the early Republican debtor, it is less so for the present project.

27. XII TAB. 3.1 6, quoted in AULUS GELLIUS, ATTIC NIGHTS 20.1.42. This procedure is also

referred to as addictio. ADOLF BERGER, ENCYCLOPEDIC DICTIONARY OF ROMAN LAW 348 (1953); J.A.

CROOK, LAW AND LIFE OF ROME 90 B.C. A.D. 212, at 172 73 (1967); MacCormack, supra note 24, at
354.

28. Scholars have debated whether or not the punishments listed here reflect reality, or even

whether they are a proper reading of the text as it is passed down. To give a few examples of the

diversity of readings of this text, Alan Watson reads these procedures as comically extreme threats

which would never have been practiced; Herbert Jolowicz argues they are standard punishments

compared to other laws of the period; and Geoffrey MacCormack argues the text does not in fact allow

for the slaying of a debtor, but merely a loss of status. While MacCormack's argument in particular

veers towards the absurd (with him being forced to claim that an explicit provision for the cutting up of

a debtor's body in fact only held force when a debtor died of natural causes within sixty days of

imprisonment), these arguments demonstrate how unclear the surviving text is on its particulars.
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happened to delinquent debtors in the early Republican period is
contradictory, anachronistic, and vague; we do not know what might cause
a debtor to undergo forced labor or physical punishment. However, all
theories of early Republican debt law contain an important proviso that is
absent from later debt regimes; the borrower mortgages his physical
freedom as part of the debt.

This phenomenon can be best understood as bodily collateralization:
the borrower offers to forfeit his physical integrity either as a condition of
the loan or as a hedge against the losses incurred through default. This
effectively allowed the vast majority of prospective early Republican
borrowers to put forward collateral; while those who were not free or who
were too infirm to provide much value would obviously be less well-
collateralized than others, all borrowers have a body. The interplay
between collateral and credit markets will be discussed in more detail in
Part III, but it should suffice to state (for now) that creditors generally
prefer lending to individuals who have collateral which can be seized in
case of default. The laws of the Twelve Tables, while clearly quite harsh,
allowed for extensive collateralization across all classes. This is a possible
explanation for the abnormally low maximum interest rate found in the
Twelve Tables,29 and almost certainly led to the development of a credit
market that allowed for substantial lending to individuals without large
holdings.3 0 That said, this system had fallen out of favor by the late
Republic, and by understanding how Roman debt law shifted from this
system of near-universal bodily collateralization to one which was far more
reliant on reputational capital, we can begin to develop a model of how
credit markets would have responded to these changes.

B. The Late Republican Shift to Reputational Collateralization

Our sources describe substantial unrest in the Middle Republican
period over debt policy.3 1 The exact mechanics of these reforms are both

HERBERT JOLOWICZ, HISTORICAL INTRODUCTION TO THE STUDY OF ROMAN LAW 188 89 (1932); ALAN

WATSON, ROME OF THE XII TABLES, PERSONS AND PROPERTY 123 24 (1975); Geoffrey MacCormack,

Partes Secanto, 36 LEGAL HIST. REV. 509, 514 17 (1968).

29. Assuming it is, in fact, abnormally low. See supra note 21.
30. See, e.g., DIONYSUS OF HALICARNASSUS, supra note 25, at 16.5; LIVY, supra note 24, at 8.28;

VALERIUS MAXIMUS, MEMORABLE DOINGS AND SAYINGS 6.1.9. While all of these authors are writing

well after the period in question, it seems notable that all of them refer to a large credit market in this

period, even while disagreeing on individual events.

31. See, e.g., LIVY, supra note 24, at 6.34-42; Barlow, supra note 17, at 3646. Again, the fact

that all extant histories of the period describe substantial unrest is strong, if not conclusive, evidence for

its existence. Furthermore, to the extent this article is primarily concerned with late Republican and

early Imperial reactions to changes in default law, any perceived link between civil unrest and lenient

treatment of defaulting debtors would be highly relevant, whether or not it reflected historical reality. In

a nutshell, this is probably true, but its truth doesn't matter.
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impossible to know and well outside of the scope of this article.' 2 For our
purposes, what is relevant is the end result of these changes; nexum was
outlawed,33 likely in the fourth century B.C.E., as were some of the harshest
punishments for debtors. One of the most important changes to Roman
debt law was the late Republican innovation of cessio bonorum;34 a debtor
could declare his inability to pay (an action known as decoctio, which shall
be discussed in greater detail below) in front of a magistrate,35 forfeit his
remaining assets, and escape personal liability for the remaining debt.3 6

The defaulter could thus escape debt while remaining free and physically
secure.3 7  These changes drastically altered the options available to late
Republican and early Imperial creditors, who could no longer rely on access
to the physical person of a defaulter; creditors were instead granted access
to debtors' property, as well as the ability to inflict reputational harm.

The first remedy available to lenders is one which survives to this day;
the seizure of property. This remedy is attested in other contexts as early as
the Twelve Tables,38 but by the late Republic the seizure of property from a
delinquent debtor was an established method of dealing with default.3 9

Under this legal procedure, known as bonorum venditio, a creditor could
enter the home of a debtor, remove all property that may be removed, set up
a guard over all non-movable property, and arrange for the goods to be sold
at auction. 40  While this tactic was rarely used-at least in the late

32. For a brief discussion of the possible workings of legislation outlawing debt bondage, see

Geoffrey MacCormack, The "Lex Poetelia," 19 LABEO 306 (1973).

33. LIVY, supra note 24, at 8.28; Liisa Savunen, Debt Legislation in the Fourth Century BC, in
SENATUS POPULUSQUE ROMANUS; STUDIES IN ROMAN REPUBLICAN LEGISLATION 143, 152 56 (Unto

Paananen et al. eds., 1993); Barlow, supra note 17, at 27 28.

34. This action is described in greatest detail in Frederiksen, supra note 5, at 135 38.

35. Specifically, the praetor.

36. By comparison, modem American bankruptcy procedure not only prevents collection of

outstanding debt, but also formally discharges it; however, this is anomalous even among modem

economies. See 11 U.S.C. § 727 (2006); Charles Jordan Tabb, The Historical Evolution of the

Bankruptcy Discharge, 65 Am. BANKR. L.J. 325, 325 (1991).

37. This was not true in all parts of the Empire; Egyptian debtors, for example, often relied on an

illegal, but nevertheless frequent, custom of escape to the deserts beyond the Nile Valley, known as

anakhoresis. This would have constituted effective discharge while there are records of occasional

attempts to reintegrate anakekhoretores into their home regions, these were too irregular to do much and

were in some cases accompanied by explicit offers of discharged tax liability. See 2 A.H.M. DUNCAN-

JONES, THE LATER ROMAN EMPIRE 284402, at 812 13 (1964) (discussing this phenomenon in a later

period). This article focuses primarily on Italian markets, however.
38. XII TAB. 12.1., quoted in G. INST. 4.28.

39. See CICERO, PRO PUBLIO QUINCTIO 25 26, 48 51.

40. The procedure itself was likely established in the late second century B.C.E., by the praetor

Publius Rutilius; G. INST. 4.35. Again, the concept of foreclosure at auction should be familiar to us

state debt collection laws generally permit abrogation of a delinquent debtor's property rights in order to

satisfy a lien. E.g., CONN. GEN. STAT. ANN. § 49-22 (2012); N.Y. LIEN LAW § 50 (2012). However,

while seizure and auction can be effective remedies for the individual creditor, they can generate

extremely perverse incentives in the context of a multi-creditor default; this concern about "racing to the

courthouse" arguably animates the modem Bankruptcy Code. See Elizabeth Warren, Bankruptcy

Policy, 54 U. CI. L. REV. 775, 777 (1987) ("I see bankruptcy as an attempt to reckon with a debtor's



216 BUSINESS & BANKRUPTCYLAW JOURNAL [Vol. 2:207

Republican period 41 
_it was clearly an option for creditors, and a powerful

one. Crook suggests that propertied individuals would have gone to great
lengths to pay off their debts before venditio came into play.42 However, to
raise an obvious point, the amount of money raised by bonorum venditio is
limited by the amount of property possessed by the debtor.43  This
institution, if viewed as a replacement for legally sanctioned debt-bondage,
markedly restricts the amount of collateral that certain prospective
borrowers could produce. Specifically, this change would hinder
collateralization among debtors without substantial wealth. The body or
labor of a wealthy debtor would be only a small part of the total value of his
holdings; the labor of a less-propertied debtor would constitute much more
of his package of collateral. This change (from a system of bodily
collateralization to one in which lenders could recoup their investments
primarily through property seizure) would have very little impact on
wealthy debtors while drastically altering poorer borrowers' ability to
collateralize.

However, bonorum venditio was not simply a method of collection. It
was also a form of social violence; Cicero uses his description of the
practice to gain sympathy for his clientj" and Petronius as proof of the
defaulter's buffoonery and degraded status.4 5  Obviously, these sources
describe individual experiences, but both speakers assume that their
audience (the Senate in Cicero's case, and the reader in Petronius') will be
reasonably sympathetic; we can assume that the humiliation described by
Cicero and avoided by Petronius' freedman would not have been alien to
others. Other methods of collection explicitly aim to humiliate the debtor;
creditors were empowered to raise a mob in order to demand money
(flagitatio)46 or to notify the public about the debt in written form

multiple defaults and to distribute the consequences among a number of different actors."). Roman law

never developed the institutions modern law uses to sort out the rights of individual creditors, most
specifically the idea of the bankruptcy trustee managing liquidation on behalf of the creditors as a

class if the sources allowed it, a study of creditors' attempts to negotiate their way through such

situations in the absence of institutional mediation could be fascinating.

41. CROOK, supra note 27, at 170 76; but see PETRONIUS, SATYRICON 38 ("inclinatis quoque ...

rerum supervacuarum"). At least by Petronius' period, venditio (and the fear thereof) was widely

enough known to be played for comic effect.

42. CROOK, supra note 27, at 174.

43. Minus, of course, the expense of the auction. Furthermore, it is by no means clear what sort of
price could be gotten under such conditions; foreclosure sales often realize prices far below those

resulting from leisurely negotiation. It is unclear why that would be any less the case in auctions carried

out without the benefit of modem notification or pricing mechanisms. Forced liquidation would be an

unattractive option then for creditors, but undoubtedly much more so for debtors; the specter of family

property being sold to strangers on an auction block would have likely generated substantial in terrorem

effects. See Alan Schwartz, The Enforceability of Security Interests in Consumer Goods, 26 J.L. &
ECON. 117, 149 (1983) (defining in terrorem repossession).

44. CICERO, supra note 39, at 49.

45. PETRONIUS, supra note 41, at 38.
46. See J.M. KELLY, ROMAN LITIGATION 21 23 (1966). It should be noted that the term flagitatio
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(proscriptio).47  Both practices allow creditors to inflict reputational harm
on those in default; an individual who was wrongfully subjected to
proscriptio could sue under the same cause of action given to the object of
defaming poetry or songs.48  Proscriptio was clearly a defaming
punishment, and flagitatio a nearly identical practice-had a similar
effect.

This interplay between social esteem and credit extends to the peculiar
and class-asymmetric penalties attached to formalized default, or decoctio.
While decoctio is relatively rare in surviving formal legal material,49 the
practice is well attested in other sources, 50  as are the consequences
thereof 51 It seems clear that decoctio was generally a shameful action, and
a public one. Assuming Cicero's discussion of the Lex Roscia52 is not
entirely fictional, senatorial decoctores could not easily hide their status
without refusing to attend games. 53  Decoctio had political implications as
well; defaulters were formally barred from public office54 and, judging by
Cicero's use of the accusation of decoctio in the Philippics, it seems
probable that the claim would have seriously harmed any debtor's
aspirations to public life. 55

One final important feature of Roman debt law was a well-articulated
system of suretyship; individuals could serve as guarantors for the loans of
others, and if the original borrower were to default, these sureties would be
liable for the full balance.56  While this institution played a large role in

bears a close etymological relationship to forms of sexual shame; Catullus uses the term in reference to

an adulteress, and men who had been anally penetrated were referred to as flagitati in early Latin.

CATULLUS, POEMS 42.10; Jonathan Walters, Making a Spectacle: Deviant Men, Invective, and Pleasure,

31 ARETHUSA 355, 359 61 (1998). Subjecting a debtor to flagitatio was not merely financially

degrading, then, but appears to have touched on broader notions of morality and social acceptability.

47. See G. INST. 3.220.

48. Id.

49. CROOK, supra note 27, at 176. See also G. INST. 4.102 (discussing decoctio in legal discourse).

50. See, e.g., CATULLUS, supra note 46, at 41.4; CICERO, PHILIPPICS 2.18; PLINY THE ELDER,

NATURAL HISTORY 33.134; SENECA, DE BENEFICIIS 3.17.4; VALERIUS MAXIMUS, supra note 30, at

6.9.12. Cessio bonorum was also quite common in Egyptian papyri, where it served as a formal defense

against unsupportable civic obligations. See, e.g., NAPHTALI LEWIS, THE COMPULSORY PUBLIC

SERVICES OF ROMAN EGYPT 103-09 (1997). However, this practice is so bound up with the Egyptian

system of liturgies that I am hesitant to use it in support of broader claims about Italian credit.

51. See generally J.A. Crook, A Study in Decoction, 26 LATOMUS 363, 370 (1967) (discussing

attested consequences of decoctio in the Republican period).

52. A law which, according to Cicero, established special seating for decoctores at public events.
See CICERO, supra note 50, at 2.44.

53. Id.

54. The text of this law has been most recently published in ALLAN CHESTER JOHNSON ET AL.,

ANCIENT ROMAN STATUTES 96 (2003).

55. This would be particularly true given the necessity of available credit for aspiring politicians,

particularly in the late Republic. See ISRAEL SHATZMAN, SENATORIAL WEALTH AND ROMAN POLITICS

143 76 (1975) (discussing the expense of Roman political activity).

56. Sureties are common in the ancient sources and are discussed frequently in the modem ones as

well. See, e.g., CROOK, supra note 27, at 247; VERBOVEN, supra note 5, at 14348 (2002); Verboven,

supra note 18, at 224. This phenomenon is also common in modem credit transactions, as most
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credit markets, as far as we can determine, it did not alter the sorts of
remedies available; sureties who were unable to pay back the loans they had
guaranteed were treated identically to debtors who could not pay back the
loans they had received.5 7

We can see that late Republican and early Imperial borrowers
collateralized very different goods than did those in Rome's earlier history.
By the Imperial period, creditors were legally forbidden from accessing the
physical persons of debtors, either by compelling labor as a form of
payment on the loan or by outright seizure and sale (or execution) of the
borrower in default. In other words, borrowers could not use their labor or
physical integrity as a form of collateral.58  Instead, creditors were
empowered primarily to seize property, to humiliate debtors, and to strip
them of certain aristocratic privileges. Thus, borrowers were collateralizing
property (which is hardly unusual) and, more importantly, collateralizing
their reputations. While inflicting reputational harm obviously would not
compensate a creditor facing a delinquent debtor, it would incentivize
repayment, particularly among those with the most to lose. These penalties
are notably class-asymmetric; someone involved in public life would suffer
far more by this sort of humiliation than a private citizen, given that the
privileges at issue were already reserved to elites.

At this point, we have enough basic information on the legal structures
governing Imperial debt to begin to discuss how changes to those structures
might have affected credit markets. Unfortunately, there are not enough
data from this period to simply examine these markets themselves; instead,
this article uses empirical studies of modem credit interactions to develop a
theoretical model, which it then tests against literary, historical, and
documentary evidence from early Imperial Italy. This model suggests that
instituting reputational collateralization harmed Roman credit markets,
particularly their ability to serve low-wealth borrowers.

III. MODELING CREDITOR RESPONSES

By the end of the Republic, creditors' power to seize collateral had
shifted profoundly; instead of claiming access to debtor's physical person,
creditors were limited to shaming punishments and property seizure.5 9 In a

beneficiaries of student loans know quite well.

57. Sureties, of course, had an action against the defaulting borrower. See DIG. 20.1.2 (Papinian,

Opinions 3); Crook, supra note 51, at 368.
58. Although, notably, Roman law did allow certain individuals to use their labor to meet legal

obligations, and to treat this labor as essentially fungible with cash liberti (freedmen) could satisfy
their obligations towards their former owners with cash payments or, alternately, the assignment of a set
number of workdays under a sort of corvee system. CROOK, supra note 27, at 52.

59. To be clear, I am not referring exclusively, or even primarily, to property that was
collateralized by the granting of a specific security interest. Security interests (hypothecae) could be
granted on specific pieces of property. See DIG. 20 (discussing specifically legal issues raised by
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strict sense, this regime was far more "pro-debtor" than what came before-
these reforms were designed to gain favor with those already in debt, and
losing one's dignity is obviously preferable to losing one's freedom or
limbs. That said, creditors would have been just as aware of the law as their
potential clients, if not more so0.6  As such, to understand the impact of
these reforms on Imperial credit, one must consider how creditors would
have reacted to the new laws.

This Part attempts to develop a hypothetical model of creditor
behavior in the early Imperial period. This model relies largely on
empirical research on bankruptcy and credit markets in modem economies;
while there is obviously no exact correlation between modem and historical
economic institutions, modem research shows that, across a wide variety of
legal cultures, creditors are far more likely to lend when they have the
power to seize collateral from delinquent debtors. When creditors cannot
easily collect from borrowers in default, they are more likely to restrict
lending, particularly to poorly collateralized borrowers. The model thus
suggests that late Republican and early Imperial creditors would be
markedly less willing to lend than their predecessors, and that this tendency
would be especially pronounced for borrowers without substantial real or
reputational collateral.

Intuition alone suggests that these reforms would have made many
potential creditors skittish about lending to the poor. As discussed above,
the penalties attached to default in this period were notably class-
asymmetrical; a large class of people would have been able to default with
essentially no formal punishment. Assuming that creditors wanted to
minimize their losses from default, one would expect them to be very
reluctant to lend to this class. Of course, creditors might simply increase
their interest rates in response to these legal reforms; while lenders would
still lose money on those who defaulted, those costs could be amortized
over larger revenues gleaned from the class as a whole.61

hypothecation). However, these interests form a mere subset of the broad collateralization offered by
venditio bonorum, and whether or not borrowers hypothecated individual pieces of property is somewhat

orthogonal to this article (if not to understandings of Roman debt law generally).

60. While many lenders were individual landholders investing the proceeds of capital, those

landholders who discuss lending seem reasonably familiar with legal terms. See, e.g., CICERO, LETTERS

TO ATTICUS 142.4; infra notes 149 152 and accompanying text (discussing Seneca's treatment of

moneylending). In addition, there is substantial evidence of professional moneylending operations in
commercial centers such as Puteoli and Pompeii. See infra Part IV.B.

61. See Eric Posner, Contract Law in the Welfare State: A Defense of the Unconscionability

Doctrine, Usury Laws, and Related Limitations on the Freedom to Contract, 24 J. LEGAL STUD. 283,

302 (1995) (noting that, in modem states, restricting creditors' ability to mitigate risk leads to credit

rationing: "Evidence also indicates that usury laws reduce the amount of credit extended to low-income

persons by a substantial amount ...."). This article focuses on default procedures, due primarily to the

nature of the sources because Roman default law changes so radically during recorded history, we can

more easily isolate reactions to the shift, as opposed to interest rate caps that underwent many small and

difficult-to-isolate shifts from the Twelve Tables on. However, one could likely mount a similar
argument about how Roman usury laws led to credit rationing by placing a ceiling on the risk of default

2015]



220 BUSINESS& BANKRUPTCYLAW JOURNAL [Vol. 2:207

This was probably not creditors' primary response to the new debt
regime, however, for three reasons. First, as Emily Lin and Michelle White
discuss, increases in the interest on a loan increase the rate of default and,
thus, naturally limit creditors' ability to mitigate potential default losses.62

Second, Joseph Stiglitz and Andrew Weiss argue that, without careful
differentiation between desirable and undesirable borrowers, high interest
rates can drive good borrowers away, increasing the lender's risk further
and leading to a form of adverse selection.6 3  Finally-and most
importantly-Roman law featured hard caps on interest rates dating back to
the Twelve Tables. As such, lenders would have been legally constrained
from offsetting default risk entirely through raising interest rates.64 While it
is not clear how-or how effectively-usurious lenders were punished, it
seems clear that lenders would have had only a limited ability to insure
themselves against default.6 5 As such, one would expect an economically
sophisticated lender to simply refuse to extend credit to those who
presented unacceptably high default risks. Under the lending system
previously in place, lenders could be confident of attaining at least some
return, either because they would have had access to the borrower's labor
through the practice of nexum or because the punishments for debt were so
severe that they could be confident in a borrower making repayment a first
priority.67  Without that, fairly substantial credit rationing would likely
result.

This model makes a great deal of intuitive sense, but more
importantly, it is supported by a wide variety of recent empirical studies.
Following Rafael La Porta's development of a quantifiable metric for

61creditor protections, social scientists have devoted considerable energy to
determining the effect of a country's legal regime on the size of its credit
market. They have found, perhaps unsurprisingly, a strong correlation
between creditors' abilities to seize collateralized property and a large credit
market.6 9  These findings-while obviously limited to modern states-

creditors could tolerate.

62. Emily Y. Lin & Michelle J. White, Bankruptcy and the Market for Mortgage and Home

Improvement Loans, 50 J. URB. EcON. 138, 14647 (2001).
63. Joseph E. Stiglitz & Andrew Weiss, Credit Rationing in Markets with Imperfect Information,

71 AM. ECON. REv. 393, 396 (1981).

64. See supra notes 18 22 and accompanying text.

65. See Verboven, supra note 12, at 8 9.
66. See Richard Hynes & Eric A. Posner, The Law and Economics of Consumer Finance, 4 Am. L.

& ECON. REv. 168, 180 n. 11 (reviewing the empirical studies in support of a correlation between credit

rationing and usury laws in modem states).

67. See supra notes 33 43 and accompanying text.

68. Rafael La Porta et al., Law andFinance, 106 J. POL. EcON. 1113, 113440 (1998).
69. I refer primarily to Simeon Djankov et al., Private Credit in 129 Countries, 84 J. FIN. ECON.

299, 316 (2007), but see also, e.g., Ross Levine, The Legal Environment, Banks, and Long-Run

Economic Growth, 30 J. MONEY, CREDIT, & BANKING 596, 610 11 (1998) (focusing primarily on the
correlation between creditor rights and GDP growth rate, but explaining that correlation primarily
through an empirically demonstrated connection between creditor rights and the size of the banking
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extend across several different regions with different legal and cultural
traditions. Simeon Djankov et al. also found that, in countries which had
recently established stronger legal protections for creditors, these reforms
preceded expansion of credit markets, suggesting that creditor-friendly
legal regimes grow credit markets, and not the other way around. 70  These
findings have been duplicated in other studies; Rainer Haselmann et al.,
separating out the "creditor rights" set forth by La Porta et al. into different
classes, found that credit markets were far more responsive to rules giving
creditors greater access to collateral generally than to rules laying out an
orderly and predictable procedure for collateral collection in the event of
default. 71 This comparative evidence, drawn from a far larger and more
detailed data set than anything that could be found in the ancient world,
strongly suggests that lenders consider their ability to seize collateral when
making credit decisions.

The correlation this literature suggests-between creditor protections
and a thriving credit market-forms a critical part of this article's
hypothetical model; nevertheless, these studies are insufficient to determine
the effect of such regulation on individual credit decisions. First-and this
is a minor critique-the relationship between total credit and national GDP
could be dominated by transactions with no corollary in the Roman

72economy. Furthermore, these studies only track the size of credit markets
generally, with no discussion of how a default regime might affect
individual credit decisions or of what factors creditors may privilege in
making those decisions. Fortunately, studies of American lending practices
provide the information on individual credit decisions that is necessary for a
more rigorous theoretical model for Roman credit.

If Djankov et al. and Haselmann et al. have demonstrated a general
link between lender protections and healthy credit markets, recent studies of
American lending provide us with data that may be more applicable to the
situation at hand. Emily Lin and Michelle White's 2001 study of the
relationship between American bankruptcy law and home improvement and
mortgage loans discusses a type of credit which is, arguably, quite

economy); Rainer Haselmann et al., How Law Affects Lending, 23 REV. FIN. STUD. 549, 551 52 (2010)
(focusing primarily on transition economies in Central and Eastern Europe and finding similar results).

70. Djankov et al., supra note 69, at 318 23.

71. Haselmann et al., supra note 69, at 567 68. These findings are particularly important, given
that the institution of cessio bonorum altered collateralization while leaving collection procedures as

they were essentially, as a close analogue to the race to perfection still seen in many state law
collection systems. See supra note 40. Because the states analyzed by Djankov et al. mostly instituted
radically different collection procedures at the same time as they were altering collateralization regimes,

Haselmann et al.'s research eliminates the potential lurking variable creditor ordering could otherwise

present.

72. This is an obvious point, but credit transactions that rely on a fairly advanced corporate form

which allows for the creation of a new, property-owning legal entity such as the leveraged buyout
could not be performed under the Roman corporate institutions of soeietas and peculium. See

Hansmann et al., supra note 4, at 135641.
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analogous to that at issue here. 73  While these specific credit instruments
were obviously not an issue in the Imperial period,74 this sort of activity
(lending to private citizens for the purpose of capital improvements) fits the
ancient material better than broader samples that include corporate lending.
Lin and White's findings accord with those of Djankov et al.; examining
data released in compliance with the Home Mortgage Disclosure Act from
1992 to 1997, Lin and White showed a significant negative correlation
between protection for delinquent debtors and availability of home purchase
and improvement loans.75  These data are, I believe, more on-point than
those discussed above; because Lin and White restricted their study to loan
applications made by private citizens, their data set more closely resembles
the credit activity at issue. 76  Notably, Lin and White also show a
correlation between borrower income and credit decisions, but they do not
discuss whether income significance varies across different regimes; it may
be useful to see whether income (or wealth generally) becomes more or less
important as bankruptcy laws become less severe. As it happens, evidence
on American lending shows that credit rationing in response to debtor-
friendly default laws falls mainly on the backs of the poor.

Reint Gropp et al.'s survey of consumer lending under different
bankruptcy regimes supports the findings of Djankov et al., Haselmann et
al., and Lin and White; tighter restrictions on what lenders can seize as
collateral from delinquent debtors lead to greater credit rationing
generally.77  Gropp also found, however, that this correlation itself

73. Lin & White, supra note 62, at 148 51 (describing the authors' dataset).

74. Although loans for the purchase of real property were almost certainly available: considering

the nature of certain kinds of cash crop agriculture, it is difficult to imagine, for example, viticulture

functioning without the ability to finance capital purchases, as well as the early years of cultivation at a

loss, without a functional credit market serving such vintners. COLUvIELLA, ON AGRICULTURE 3.3.8

12; DENNIS P. KEHOE, INVESTMENT, PROFIT, AND TENANCY: THE JURISTS AND THE ROMAN AGRARIAN

ECONOMY 198 (1997).

75. See Lin & White, supra note 62, at 148, 15340. See also Karen M. Pence, Foreclosing on

Opportunity: State Laws and Mortgage Credit, 88 REV. ECON. & STAT. 177, 180 (2006) (discussing a

particular debtor protection's effect on credit by isolating border counties). Looking at urban counties

that shared all relevant characteristics except for residing in different states, Pence found statistically

significant decreases in loan size for borrowers in states with judicial foreclosure requirements. Id.

76. Lin & White, supra note 62, at 154-60.

77. See Reint Gropp et al., Personal Bankruptcy and Credit Supply and Demand, 112 Q.J. ECON.

217, 231 33 (1997). See also Jeremy Berkowitz & Michelle J. White, Bankruptcy and Small Firms'

Access to Credit, 35 RAND J. ECON. 69, 83 (2004) (finding a significant negative correlation between
state homestead exemptions and small business credit availability). But see Susan Block-Lieb &

Edward J. Janger, The Myth of the Rational Borrower: Rationality, Behavioralism, and the Misguided

"Reform" of Bankruptcy Law, 84 TEX. L. REV. 1481, 1508 18 (2006) (arguing that credit rationing is

not actually occurring in the American economy. While the bulk of the empirical evidence available

does suggest rationing, Block-Lieb and Janger complicate this analysis by pointing to massive aggregate

growth in the consumer credit industry, which they claim implies a lack of rationing). Id. at 1508 fig. 7.

That said, Block-Lieb and Janger argue that, inasmuch as the American credit market has avoided

rationing, it has done so by modifying interest rates based on calculations of borrower-specific risk. In a

state without advanced credit scoring techniques and with usury laws in place, Block-Lieb and Janger's

analysis actually supports the likelihood of credit rationing. Id. at 1514 ("In sum, credit scoring models
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correlates with income; pro-debtor bankruptcy laws had a far greater effect
on lending to those in the bottom income quartile of Gropp et al.'s dataset
than it did on those higher up.78 This, again, makes intuitive sense; since
low-income borrowers are substantially more likely to default, laws that
make loan default more costly to lenders will have a disproportionate
impact on credit transactions involving those portions of the population.
Furthermore, high homestead or property exemptions allow low-income
borrowers to shield a higher proportion of their total assets, lessening the
penalties of default and making strategic default more attractive. This, in
turn, would lead an economically sophisticated lender to either increase
interest rates when lending to such high-risk populations or to simply ration
credit more closely.79 One would expect a similar phenomenon to occur in
Roman credit markets. The sharply class-asymmetric penalties associated
with cessio bonorum, as well as the real-holdings-asymmetric penalties
linked with confiscation and sale, would lead to the same effect. High-
status borrowers would lose much, much more by defaulting on a loan than
would their low-status equivalents. As such, we would expect creditors
concerned about losing money on debt default to become extremely skittish
about lending to those without substantial collateral (in the form of property
or reputation) or sureties possessing the same.

While the comparison between modern credit markets and those of
early Imperial Italy is obviously nowhere near perfect, these data provide an
empirically well-supported framework for a hypothetical model of credit
transactions in the late Republic and early Imperial periods. Of course, this
model assumes economically rational behavior among Roman lenders-
some scholars of the Roman economy might take issue with such a claim.
That said, while there are no records of lenders discussing the impact of
cessio bonorum on their decision-making, Roman merchants' response to
the lex Laetoria, a feature of Roman contract law, shows the same
sophistication and sensitivity to risk which this model assumes in the credit
context.80 While Roman history provides no shortage of evidence for
economically "irrational" actions among its populace or absurd regulations
leading to unproductive activity, there is strong evidence that enforceability

have reduced the informational asymmetries between borrowers and lenders who are complete strangers

to each other."). See also Souphala Chomsisengphet & Ronel Elul, Bankruptcy Exemptions, Credit

History, and the Mortgage Market, 59 J. URBAN ECON. 171, 180, 185 (2006) (finding that credit

rationing does not spring directly from creditors' response to exemptions, but instead to the effect of

exemptions on prospective borrowers' credit scores); infra notes 163 164 (discussing a short-lived form

of credit scoring used during the Republican period).

78. Gropp et al., supra note 77, at 234.

79. Id. at 240 43.

80. See SETTIMIO DI SALVO, LEX LAETORIA 19 20 (1979) (discussing the evidence of the lex

Laetoria).
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concerns loomed large in Roman economic thought, and it is exactly these
concerns which animate creditor behavior under the model above.8 1

Under the lex Laetoria-in force from the second century B.C.-men
under the age of twenty-five were effectively barred from contracting.8 2

However, relatively little attention has been paid to the exact mechanism
that excluded these individuals from the marketplace, and this area of
Roman commercial law suggests substantial awareness of default risk.
Strictly speaking, Roman men under twenty-five were entirely free to
contract, and there were no formal restrictions on their commercial
activity.83 In fact, they had even greater freedom than their elders-a man
under twenty-five could, by alleging fraud, have any contract which he had
entered into voided after the fact.8 4 In many ways, this man-whatever his
class or moral character-is in the same position as the low-status
borrower; both are equally free to walk away from their obligations. So
how were such individuals received in the Roman marketplace?

In a word: poorly. These individuals, who were perfectly free to form
contracts but could not place themselves under legally binding restrictions,
were effectively excluded from Roman commerce. As far back as the play
Pseudolus, Plautus is able to use this law as a plot point, construing it as
simply an outright ban on commerce.85 Given that Plautus is generally
understood to be working within a Roman legal framework, this would
appear to be strong evidence that Plautus's audience viewed men in
Calidorus' position to be incapable of borrowing due to merchants' fears of
being defrauded.86  More importantly, Ballio explicitly references his
inability to trust someone who cannot be held to normal legal obligations.
Ballio displays exactly the kind of reasoning that the model suggests-
Ballio is considering his ability to protect himself against breach before
entering into a contract and, thus, participating in a form of rationing which

81. For example, consider an Imperial satirist's account of the time his friend is forced to waste

ritually indicating his subservience to a patron, MARTIAL, EPIGRAMS 12.18.1 6, or his own obsequious

requests to be released from regulations involving children, it at 2.91 92. Even if this poem does not

itself reflect Martial's legal position, again we can assume that Martial is satirizing a real emotion
among his readership, and that time was, in fact, spent trying to work around this law (or, alternately, to

comply with it, although such time was more enjoyably spent).

82. DIG. 4.4.24.1 (Paul, Sententiae 1); Laurens Winkel, Forms of Imposed Protection in Legal

History, Especially in Roman Law, 16 FUNDAMINA 578, 580 n.9 (2010).

83. DIG. 4.4.1.1 (Ulpian, Ad Edictum 11).
84. Id.

85. Calidorus: Peru, annorum lex me quinavicenaria. Metuont credere omnes.

Ballio: Eadem est mihi lex: metuo credere.

PLAUTUS, PSEUDOLUS 303 04. See also DI SALVO, supra note 80, at 20 24.

86. See, e.g., Paul B. Harvey Jr., Historical Topicality in Plautus, 79 CLASSICAL WORLD 297, 298

(1986). But see ALAN WATSON, LEGAL TRANSPLANTS: AN APPROACH TO COMPARATIVE LAW 76

(1993) (pointing out instances where Plautus may, in fact, be referring to Attic law in his plays). While

the instance Watson describes is disputed, I would submit that the law referred to here one that makes

merchants afraid to trust certain buyers based on their "years" has an obvious referent in Roman law,

with no known Attic parallel.
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excludes from the market an individual who cannot be punished for
breaking his promises.

Of course, using Plautus as evidence of the thought processes of
Imperial bankers is deeply problematic-Pseudolus predates this article's
period by over two centuries. However, one can find similar treatment of
the lex Laetoria (and similar reasoning applied to it) in the legal writings of
Paul, who claimed that transactions with minors should not be voided in all
cases-not for the sake of the merchants who would be inconvenienced by
such behavior, but for the sake of the minors themselves, who would be
unable to contract under such a system.87 While Paul writes in the later
Empire, in conjunction with Plautine evidence, he makes a powerful case
that commercial actors demonstrated a sophisticated understanding of risk
throughout Roman history-exactly the sort of understanding that would
lead a creditor to refuse funds to anyone who was not in a position to be
harmed by confiscation or public shaming. Furthermore, Paul states even
more explicitly than Plautus that such conceptions of risk were widespread;
Paul does not say it would be wise to refuse business from the young, but
simply that everyone would.88 Paul offers no explanation for why this
might occur; his commentary on the law makes it clear that the average
reader of his text would have understood the logic at play.

Plautus and Paul demonstrate that an understanding of default risk-
and an aversion to contracting with those for whom such risk could not be
contained-was widespread within the Roman economy. Lenders who
exhibit this sort of sensitivity to default risk and awareness of prevailing
commercial law would likely carry this reasoning into the credit economy,
and the research described above lays out a clear model of how creditors
might apply that reasoning. Based on this evidence, I hypothesize that late
Republican credit reforms led to severe credit rationing and restricted
lending to those without substantial real or reputational collateral. By
forbidding borrowers from putting their labor or physical freedom up as
collateral, and by instituting a default procedure that allowed a substantial
segment of the population to walk away from credit obligations without
serious penalty, Republican debt reforms would have made borrowing
money substantially more difficult, particularly for the poorly
collateralized. The remainder of this article tests this hypothesis against
surviving Roman material. While data from the Empire are obviously far
less extensive than those from modem states, extant data accord with this
hypothesis, showing lenders determining default risk in no small part by
class and property holdings, and excluding potential customers who could
not demonstrate their likelihood of repayment.

87. DIG. 4.4.24.1 (Paul, Sententiae 1).

88. Id. (S.P. Scott trans.) ("Business transactions with minors should not, however, always be
rescinded, but such matters should be based upon what is good and just, to prevent persons of this age
from being subjected to great inconvenience, since, otherwise, no one would contract with them .... ).
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IV. EMPIRICAL EVIDENCE OF THE LATE REPUBLICAN/EARLY IMPERIAL

PERIODS: TESTING THE HYPOTHESIS

Having developed our theoretical model of credit markets' reaction to
the liberalization of credit laws which occurred over the course of
Republican history, this article now tests it against the surviving evidence
of late Republican and early Imperial lending. The available literary and
historical evidence, combined with the surviving records of an Imperial
banking operation, suggests that lending in this period was heavily
restricted by class and collateralization, specifically because of substantial
concerns over default.

At a macroeconomic level, a notable feature of the late Republican and
early Imperial economy is its extraordinary supply of real money; if we take
Duncan-Jones' estimate of Roman money supply to be anywhere close to
reality,8 9 then Imperial liquid money stocks were exceedingly high, even by
the standards of other pre-industrial societies. 90 More importantly for our
purposes, the money supply increased rapidly-Rome was minting a great
deal more coinage at the end of the Republic than it had previously. 9

According to the quantity theory of money,92 this would be correlated with
one (or more) of the following three things: (1) increasing price levels, or
inflation; (2) an increase in the total real value of transactions, or rising
GDP; or (3) decreasing velocity of money, or a decrease in the number of
transactions a given unit of money is used in.

In this case, all three phenomena appear to have worked in concert-
the late Republican and early Imperial periods were marked by severe
inflationary crises, 9 but the increase in coined money was too substantial to
manifest solely in inflation without generating even more severe effects
than we have found in the literature (particularly as we only hear about
periodic crises, as opposed to the long-lasting hyperinflation which would
be implied by the increase in coin).94  Similarly, while the Empire's

89. DuNCAN-JONES, supra note 3, at 167 70.
90. Willem Jongman, A Golden Age: Death, Money Supply and Social Succession in the Roman

Empire, in CREDITO E MONETA NEL MONDO ROMANO: ATTI DEGLI INCONTRI CAPRESI DI STORIA

DELL'ECONOMICA ANTICA 181, 186 88 (Elio lo Cascio ed., 2003) [hereinafter CREDITO E MONETA NEL

MONDO ROMANO].

91. Keith Hopkins, Taxes and Trade in the Roman Empire (200 B.C. A.D. 400), 70 J. ROMAN

STUD. 101, 106-08 (1980). Cf Kris Lockyear, Hoards and Ancient Coin Production in Antiquity; An
Empirical Investigation, 159 NuIvSMATIC CHRON. 215, 241 42 (1999) (contesting details of Hopkins's

estimate, but agreeing that a massive increase in coin minting occurred during the period).

92. Which states that MV PQ, where: M the total money supply in an economy; V the total

velocity of money, or how many times a given unit of currency is spent; P the total price level of

goods within an economy; and Q the real value of monetized transactions within an economy.

GREGORY MANKIW, MACROECONOMICS 86 88 (7th ed. 2010).

93. See infra notes 106 132 and accompanying text.

94. See HOLLANDER, supra note 3, at 153 55. See also Hopkins, supra note 91, at 109 ("We have

no evidence of a substantial rise in the price of goods; the argument from silence is notoriously

dangerous. But surely, even our jejune sources might have noted a five- or tenfold increase in prices.").
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economy was growing rapidly, this growth cannot explain the increase in
coinage, even when accounting for inflation. 95

The role of hoarding becomes especially prominent when we consider
William Harris's work on this subject-Harris has unearthed substantial
evidence for late Republican use of sophisticated banking procedures,
which tend to increase monetary velocity.96  Harris's evidence is
convincing, but the increase in coinage suggests that other phenomena
cancelled out these innovations and led to an environment in which more
coins were needed to maintain the same number of economic interactions.
The most plausible explanation for this phenomenon is hoarding; if money
were being kept in physical form (as opposed to lent out, invested, or
exchanged for consumables), those pieces would depress the overall
velocity of money, requiring an increase in the real money supply. The
most recent scholar to discuss monetary policy in this period, David
Hollander, has no real explanation for this phenomenon; he focuses instead
on increased monetization as outlying areas were brought into the Roman
coinage system. 97 Willem Jongman, however, is more concerned with the
decreasing velocity of money and actually puts forth a theory to justify
what he sees as the late Republican desire to hoard coins-specifically,
Jongman argues that hoarders simply preferred liquid money in order to
simplify bequests.98  This argument, however, is deeply problematic;
Jongman's argument rests on the difficulty of dividing real estate. 99 It is
well known that, at least among the upper classes, huge proportions of
wealth were held in land despite this difficulty; 00 while a desire to simplify
inheritance might explain keeping money in coin as opposed to in land, it
cannot explain keeping money in land as opposed to lending it out. If
wealthy Romans wished to maintain capital in forms which were easy to
divide, this preference for real holdings becomes extremely problematic.

Loans at interest would be a far preferable use of capital; we know that
Roman finance provided all of the tools for sophisticated management of
such capital,0 1 including the use of third-party debt to meet specific

95. HOLLANDER, supra note 3, at 154 (positing fairly high aggregate economic growth, while

acknowledging that even these optimistic assumptions require a substantial decrease in velocity).

96. William Harris, The Nature of Roman Money, in THE MONETARY SYSTEMS OF THE GREEKS

AND ROMANS 174, 184-93 (William Harris ed., 2008); Harris, supra note 3, at 1, 9 17.

97. HOLLANDER, supra note 3, at 141-49, 153 55. Given the nature of Hollander's project,
though, this is hardly unreasonable, and his argument that increased monetization played a role in the

increase is convincing. I simply focus on a different aspect.

98. Jongman, supra note 90, at 191 96.

99. Id. at 195 (citing PLINY THE YOUNGER, supra note 1, at 7.11, 7.14).

100. This is something of a truism, but see, for example, HOLLANDER, supra note 3, at 75 78;
PHILLIP KAY, RoME'S ECONOMIc REVOLUTION 133 34 (2014).

101. As Jongman himself notes. See Jongman, supra note 90, at 196. See also generally JEAN

ANDREAU, BANKING AND BUSINESS IN THE ROMAN WORLD 30 49 (Janet Lloyd trans., 1999)

[hereinafter ANDREAU, BANKING AND BUSINESS] (discussing Roman deposit banking); JEAN ANDREAU,

LA VIE FNANCIERE DANS LE MONDE RoMAIN 528 606 (1987) (discussing the role of professional
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financial shortfalls, 1
0

2 and as such, capital lent at interest could be easily
divided among heirs. Instead, this relatively high proportion of money
supply to GDP is more likely a reaction to what Jongman refers to as the
"precautionary motive:"10 3 before his discussion of inheritance, Jongman
briefly states that "in the absence of highly liquid bank accounts or short-
term credit on easy terms, people needed to hold large cash reserves.1 0 4 In
other words, the credit economy was sufficiently restricted that even
aristocrats could not rely on credit to meet sudden needs. Furthermore, this
restriction is itself the result of large amounts of capital being kept in cash
on hand as opposed to lent out; it appears that wealthy Romans thought it
safer to keep money in coin or real estate holdings than to expose it to credit
markets.

How would such behavior accord with our model? As it happens,
quite well; we have already seen in Djankov et al. and Haselmann et al. a
substantial positive correlation between legal protections for creditors and a
large credit economy. In the absence of such protections, credit markets
tend to shrink, and lending is a major component of monetary velocity.1 0 5

One possible explanation for the increasing demand for coinage attested by
the available physical evidence is a drop in lending during the late
Republic; as we will see, this is also borne out by literary sources from the
period.

Our records of Middle Republican lending, such as they are,
demonstrate fairly frequent unrest revolving around interest rate spikes and
unavailability of credit;10 6 that said, this material is unreliable for the
reasons given above. 10 7 Any history written in a later period will obviously
focus on crisis points; however, it is notable that so many of these problems
are described as arising specifically from credit concerns. 108 By the late
Republic and early Empire, however, our sourcing is generally more
reliable, and it describes a succession of severe credit shocks. 10 9  For
example, several ancient sources describe a near-total collapse of credit
markets during Caesar's invasion of Rome.110 I hesitate to make too much

bankers in lending).

102. Harris, supra note 3, at 15 16.

103. Jongman, supra note 90, at 191.

104. Id. (emphasis added).

105. Specifically, given that nomina could be transferred between parties as a form of exchange, a
unit of currency lent out at interest could be spent by the debtor (obviously) and by the creditor (by

using the nomen to pay for another good) at the same time. A decrease in the volume of lending in Italy

would curtail citizens' ability to use these sorts of instruments to pay for goods, leading to greater

demand for coinage.

106. See Barlow, supra note 17, at 36 46, 58 66.

107. See supra notes 18 19 and accompanying text.

108. See supra note 31.

109. TACITUS, supra note 18, at 6.17.

110. For brevity's sake, I refer the reader to Verboven's excellent summation of the crisis and

accompanying citations. Koenraad Verboven, 54 44 BCE: Financial or Monetary Crisis?, in CREDITO
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of the events following Caesar's invasion or to connect them to the broader
regulatory environment-the military situation at the end of the Republic
placed substantial demands on the Roman moneyed classes, which would
have produced an exogenous demand for credit sufficient to deplete
available reserves.11 But there is another potential cause of this crisis:
Caesar's massive seizures of land-and consequent resale-drove down the
price of real estate, which could have diverted capital out of credit markets
and into land. If the credit supply were adversely affected by capital flight,
this would be a form of credit rationing; as the regulatory regime in force
became more hostile to lenders, deployment of capital in credit markets
would become less attractive compared to deployment in land, particularly
as the price of real estate fell.11 2 More importantly for our purposes, even
prior to Caesar's invasion, interest rates were high and sharply rising;13

problems with credit markets appear to predate the most serious political
unrest of this period and may well have themselves been a contributing
factor.114 These sharply increasing interest rates are exactly what the model
would predict as a response to the curtailment of creditor protections; as the
supply of credit decreases, whether demand remains stable or rises, the
price of credit (i.e., the interest rate) will spike. Generally speaking, a
system with abnormally generous protection for borrowers would also
likely be marked by high interest rates and severe credit rationing
(particularly once those interest rates were capped).

It should be noted, however, that one of the most substantial pieces of
"pro-debtor" legislation in force in our period-the lex Julia de bonis
cedendis had not yet become law at the time of this crisis; while there
were broad concerns about debt relief and widely held fears that creditors
would be barred from collecting outstanding accounts, 5 the lex Julia was
developed, at the earliest, during the period following Caesar's re-entry into
Rome.11 6 To properly examine the impact of debt law on Roman credit
markets, it may be more useful to examine a crisis that (1) postdated one of
the most dramatic innovations in the law, and (2) occurred in the absence of
the military turmoil, which may have affected interest rates independently
of law in the early 40s B.C.E. As it happens, another severe credit crunch,
this one under Tiberius in 33 C.E., offers further evidence that the Imperial

E MONETA NEL MONDO ROMANO, supra note 90, at 49, 50 51. For my purposes, it suffices to note that
this crisis is attested separately by Caesar, Cicero, Velleins Paterculus, Plutarch, Lucan, Appian, and

Dio.

111. See id. at 56; Dio CASSIUS, ROMAN HISTORY 41.37. See also supra note 55 (discussing the

costs of senatorial life).

112. See infra notes 122 124 and accompanying text.

113. CICERO, supra note 60, at 5.21.13.

114. Notably, this was believed to be the case by some contemporary sources. See, e.g., CICERO,

LETTERS TO FRIENDS 7.3.2; JuLIUS CAESAR, THE CIVIL WARS 1.4.2.

115. Frederiksen, supra note 5, at 138 39.
116. Id. at 135 41; Verboven, supra note 110, at 52.
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credit market was unable to effectively respond to external pressures, and
that credit supply under the prevailing legal regime was profoundly tenuous
and unsteady.

The credit crisis of 33 C.E., which was not accompanied by the sort of
demand spike seen at the end of the Republic, further supports the
interpretation of late Republican and early Imperial credit markets offered
above; here we see clear evidence of a supply shock leading to market
failure, requiring massive state intervention to resolve. Our best source for
this incident is Tacitus, 17 who gives a somewhat confused account of
proceedings; after an attempt by the praetor Gracchus to enforce long-
standing caps on interest, Tacitus describes a severe shortage of credit.118

This occurred simultaneously with massive sales of property seized from
condemned men" 9 and a later senatorial decree requiring that capital be
invested heavily in Italian land.120 Debts were called in, and borrowers,
unable to take out new loans to meet these sudden expenses, were forced to
sell their property, driving down the price of land and further disrupting
markets. Tiberius finally intervened by lending huge amounts of cash at no
interest, which stopped the foreclosure cycle and eventually led to the re-
establishment of private credit.122 This crisis is arguably a "purer" example
of Roman debt market shock than that described above; since there is no
evidence in Tacitus of any external event (at least prior to the inopia rei
nummariae) that might lead to a spike in demand for credit, we can more
effectively isolate supply mechanisms for credit and what led to their
sudden collapse.

The most obvious explanation for the crisis of 33 is that it was simply
a response to Gracchus' actions. A sudden reduction in interest rates would
have made lending less attractive and led to a flight from the market. As
individuals who had been relying on new credit to meet existing obligations
were forced into default, falling land prices due to forced sale would have
decreased creditors' ability to recoup possible losses through land seizure,
causing a total market collapse. 123 Alternately, we can read the crisis of 33

117. See TACITUS, supra note 18, at 6.16 17. See also DiO CASSIUS, supra note 111, at 58.21;

SUETONIUS, TIBERIUS 48.2.

118. TACITUS, supra note 18, at 6.17 ("Hinc inopia rei nummariae, commoto simul omnium aere

alieno ... ").

119. Id. ("[E]t quia tot damnatis bonisque eorum divenditis .... ). Andre Tchernia argues that
Tacitus is being ahistorical here and that these seizures occurred, at the latest, almost a decade prior to

the crisis. Andre Tchernia, Remarques sur la Crise de 33, in CREDITO E MONETA NEL MONDO

ROMANO, supra note 90, at 131, 141. That said, these two arguments can easily be reconciled. Property

seized as a result of the condemnation of Sej anus and his associates could easily be entering the market

in 33 C.E.

120. TACITUS, supra note 18, at 6.17 ("[S]enatus praescripserat, duas quisque faenoris partis per

Italiam conlocaret.").

121. Id. ("[C]reditores in solidum apellabant . .
122. Id. ("Sic refecta fides .... ").
123. See Tenney Frank, The Financial Crisis of 33 A.D., 56 AM. J. PHILOLOGY 336, 337 (1935).
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as primarily the result of these falling land prices-Tacitus refers to the sale
of condemned men's goods in the context of Imperial silver hoarding, but if
enough land was seized, this could easily have affected real estate prices.
For the reasons described above, falling land prices would have caused
interest rates to rise or credit to dry up altogether if rates were capped-the
Senate's attempt to drive up land prices (by compelling purchase) would
have merely exacerbated the problem by forcing more potential lenders to
invest in real property. While this would certainly have increased prices,
this demand-side stimulus would have driven still more capital out of credit
markets. Furthermore, mass foreclosures were increasing the supply of
land, making real estate an attractive investment target while
simultaneously decreasing the value of borrowers' collateral. 124 These two
scenarios are not mutually exclusive-tougher enforcement of interest caps
would make lending less desirable under any circumstances, but would also
render markets incapable of responding to a drop in the price of land
brought on by Imperial sale.

Of course, this crisis was clearly triggered by a specific supply shock
and is not indicative of the functioning of credit markets in this period more
generally; that being said, some factors stand out. First of all, Tacitus'
narrative-if taken at face value-clearly shows that "pro-debtor" actions
had immediate negative effects on the credit supply; although Tacitus
strongly supported interest rate caps, 125 even he acknowledged that they led
to credit rationing.1 26  This accords with the model, showing that the
interplay between interest rates and credit rationing theorized by Gropp was
in force in this period.1 27 Furthermore, the eventual outcome of this crisis
shows Roman creditors becoming extremely concerned with the real wealth
of prospective borrowers, which is to be expected in a society that limited
seizable collateral to property holdings.

While the actions of Gracchus and of the Senate clearly played a large
role in causing the crisis of 33, the crisis must also be understood in light of
concerns about default and loss on the part of creditors. If we understand
the events of 33 as resulting solely from lending losing its appeal compared
to investment in land, we must ask ourselves why the money that was
removed from the credit market was not immediately invested in land.
Tacitus refers to substantial hoarding on the part offaeneratores, which he
claims was done for the purpose of buying the land that was eventually
placed in foreclosure.1 28  However, Tacitus' reading of these creditors'

124. See id. at 340.

125. See TACITUS, supra note 18, at 6.16 (equating caps with the "bonum publicum").
126. Id. at 6.17. See also Claude Nicolet, Les Variations des Prix et la "Theorie Quantitative de la

Monnaie" a Rome, 26 ANNALES: HISTOIRE, SCIENCES SOCIALES 1203, 1217 18 (1971).

127. Gropp et al., supra note 77, at 231 33.
128. TACITUS, supra note 18, at 6.17 ("[F]aeneratores omnem pecuniam mercandis agris

condiderant.").
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motivations makes little sense. Since cheap land was already on the
market, it seems unlikely that creditors would, en masse, forgo this
purchasing opportunity and hold out instead for a price drop that would
have been difficult to predict. While Tacitus' broader narrative clearly
describes a liquid market for foreclosed land (and thus creditors with
sufficient cash on hand to purchase land that was being sold in a fire sale),
he provides no specific evidence for the motivations behind creditors'
hoarding of cash reserves, and his statement of their purpose is best taken as
mere speculation. Instead, these creditors-eventually lured to the market
as the price of land fell-simply fled credit markets at first, hoarding cash
as a precaution. 129  Obviously, hoarding generates no interest; Roman
lenders would only behave in such a fashion if they believed the risk of
lending outweighed its possible benefits. Given that the risks of lending
were intimately tied to the amount of collateral a creditor could seize from a
delinquent debtor-since default laws in this period forbade bodily
collateralization-all creditors had access to was the seizure of land and the
threat of humiliation. 3 ° In other words, the amount of collateral a borrower
could provide was directly related to land prices; if land prices dropped, the
risk of lending money would sharply increase, necessitating higher interest
rates in order to make moneylending a profitable endeavor.

This version of creditor behavior is almost certainly a better
explanation for the role of falling land prices in sparking the credit crisis of
33 than simple capital flight into investment in land; if capital were simply
fleeing to wherever it could be more profitable, we would be unlikely to see
the hoarding Tacitus describes. The crisis of 33 may have begun as a result
of aggressive legal action against creditors, but the depth of the crisis can
only be understood as a function of debt laws, which restricted
collateralization to real goods owned by the debtor. 31 This phenomenon
would, of course, make new loans even riskier as the price of land fell due
to oversupply, thus exacerbating the crisis. This vulnerability to self-
reinforcing supply shocks is also in keeping with the model. As opposed to
other ancient debt laws that gave creditors access to the physical person or
labor of the delinquent borrower, the laws of this period allowed only
collateral in property, which was subject to price fluctuations. Since credit
supply tends to decrease in tandem with the price of land for reasons
already discussed, this would have magnified the impact of land prices on
supply and led to severe credit crises like that described by Tacitus,
Suetonius, and Dio. While all three authors describe Tiberius as eventually
resolving the crisis through massive state intervention, a key detail (again

129. See KAY, supra note 100, at 112 13 (discussing the potential impact of creditor willingness or

unwillingness to lend on the money supply).

130. See TACITUS, supra note 18, at 6.17 ( "[N]ec decorum appellatis minuere fidem.").
131. See Ulf von Lilienfeld-Toal & Dilip Mookherjee, The Political Economy of Debt Bondage, 2

AM. ECON. J.: MICROECONOMICS 44, 4546 (2010).
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found in Tacitus) shows the importance of collateral even to lenders
working on behalf of the state.

All three authors describe Tiberius lending vast amounts of money as a
way of solving the credit crisis; however, Tacitus notes that these loans
were restricted to those who could advance collateral property equal to
twice the amount borrowed. 13 2  This is not in and of itself unusual, but
offers further evidence of a credit market which was extremely concerned
with property holdings. While Tiberius could have afforded to lose money
on defaulters, he was lending money under a regime in which non-
collateralized debtors had fairly little to lose in case of default. By
restricting his lending activity to debtors from whom he could confiscate
property worth far more than the debt itself, Tiberius ensured he would only
deal with debtors with strong motivation to repay. This, again, echoes the
findings of Gropp; borrowers with substantial property holdings had more
to lose in case of default, and restricting collateralization had less impact on
credit interactions between lenders and wealthy clients.133 That said, a
delinquent debtor could still lose more than property-we have already
seen that defaulting on a debt brought on dishonor and the curtailment of
certain upper-class privileges. Thus, in addition to the general increase in
credit rationing already shown, the model predicts that creditors would
focus on both real and reputational collateral when making individual credit
decisions. An analysis of late Republican and early Imperial sources bears
out this prediction.

A. Property and Reputation as Determining Factors in Lending Decisions

Unfortunately, there is little record of individuals (much less
professional moneylenders) deliberating on whether to lend money to a
particular borrower-no surviving source provides the entree into creditors'
minds that might allow for any confident statement.1 34  That said, what
material exists on the subject of individuals' creditworthiness supports the
claim above; reputational concerns played a huge role in credit decisions,
one heavily correlated with creditors' fear of default. It is also quite likely
that such concerns drove the common Roman practice of lending within
tight social circles, rather than engaging with large-scale commercial credit

132. TACITUS, supra note 18, at 6.17 ("[S]i debitor populo in duplum praediis cavisset."). While

this particular detail appears in neither Suetonius nor Dio, both of these accounts are far later and far

briefer than that provided in Tacitus furthermore, it seems far more likely that later authors would have

forgotten (or neglected to include) a small proviso in Tiberius' lending practices than for Tacitus to

invent such a thing out of whole cloth. See Tchemia, supra note 119, at 132 33.

133. See Gropp et al., supra note 77, at 231 33.

134. In other aspects of Roman business, we have evidence that is more persuasive on motivation,

in the form of agricultural manuals or epistolary material discussing renting out estate land. See, e.g.,

COLUvELLA, supra note 74, at 1.7.2 3. However, apart from some vague letters of Cicero, we have no

such source for lending behavior. See infra notes 147 148 and accompanying text.
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enterprises; while some historians have previously interpreted this behavior
as economically unproductive or irrational,135 it may be better understood as
a practical method of limiting default risk by imposing substantial social
penalties on defaulters who could not be otherwise sufficiently punished
under the prevailing debt regime.

There is substantial evidence of upper-class Romans using friends and
acquaintances as sources of credit; even a cursory reading of Cicero's
correspondence shows several instances of his reliance on social
relationships to borrow money, 13 6 and more importantly, we see similar
behavior in the Imperial period (after the institution of cessio bonorum).137

Such behavior has been largely discussed as a response to peculiar features
of Roman elite financial life38-a society in which wealth was primarily
held in land, but that required substantial cash expenditure in the context of
status presentation, "9 would place even wealthy citizens in a constant
liquidity crisis. Land, while desirable as a store of value, could not always
be quickly sold, which forced wealthy landowners to turn to borrowing
when faced with sudden expenses.1 40  These exigencies are obviously an
element in the high demand for credit found among the Roman aristocracy.

That said, there is no inherent reason for credit demand to be so
heavily concentrated within social groups; late Republican and early
Imperial Rome had the makings of a commercial credit industry, 141 which
could theoretically meet the needs of an illiquid, high-spending class of
borrowers. The structural features of the Roman economy frequently
brought up to explain this phenomenon do not themselves justify Roman's
preference for lending within social groups. 142 Instead, social lending can
be understood as a form of risk avoidance within a regulatory regime which
restricted collateralization-by restricting credit activity to individuals who
could be severely socially penalized for default, lenders could extend credit
much more securely than in interactions with strangers, as would occur in a
private banking context. On one hand, social lending is a natural outgrowth
of the trend towards reputational collateralization described above-in a
lending system built around trustworthiness as a source of credit, it makes
sense that credit activity would be most vibrant in the area where one's
reputation was strongest, that is to say among friends and family. On the

135. See, e.g., FINLEY, supra note 2, at 196 98.
136. As scattered examples among many, see CICERO, supra note 60, at 7.3.11; CICERO, supra note

114, at 2.3.

137. E.g., PLINY THE YOUNGER, supra note 1, at 3.19.8.

138. See, e.g., CROOK, supra note 27, at 170 72; RICHARD P. SALLER, PERSONAL PATRONAGE

UNDER THE EARLY EMPIRE 120 22 (1982); VERBOVEN, supra note 5, at 14846.

139. See SHATZMAN, supra note 55, at 84 98.
140. See HOLLANDER, supra note 3, at 75 78.

141. See ANDREAU, BANKING AND BUSINESS, supra note 101, at 28.

142. Instead, authors tend to treat this preference as a given and discuss its effects. See CROOK,

supra note 27, at 171; VERBOVEN, supra note 5, at 103-04.
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other hand, social lending defends against the threats posed by that same
trend; late Republican and early Imperial debt law severely restricted the
sorts of non-reputational harm one could inflict on a defaulting borrower,
making lending a far more risky proposition. It only makes sense that those
who were considering lending money out at interest would consequently
prefer to lend to individuals whom they knew and trusted, and who would
face serious social consequences for default. 143

Social lending also accords with the studies informing the model
above. Gropp et al.'s database of American lenders' credit decisions shows
that, when states adopt laws which restrict the level of collateral that a
creditor can access in case of default, lenders respond not by restricting
credit equally across the board but instead by becoming more reluctant to
lend to those individuals who cannot offer substantial collateral. 44 In the
case of Imperial credit markets, social lending would have offered an
opportunity for potential lenders to restrict credit activity to individuals who
were both well known to the lender 145 and who could be seriously harmed
in case of default. In other words, both modem and ancient creditors
practiced some form of risk aversion. Risk-motivated social lending is
hardly remarkable in and of itself, but could restrict credit further for
individuals without access to the social networks that provided credit in this
period. While commercial banks were available as a source of credit,1 46

social lending predicated access to a large segment of the Roman credit
economy on social networks and reputational capital.

Of course, reputational capital consists of more than friendship; an
examination of late Republican and early Imperial literature shows a strong
correlation between credit availability and reputational qualities, such as
honor and shame. The most prominent source for this connection is Cicero,
who refers to his own ability to borrow money at low rates of interest as a
direct result of his previous behavior; "ego autem meis rebus gestis hoc sum
adsecutus, ut bonum nomen existimer.'' 147  This correlation may do

143. See Charny, supra note 13, at 412.

144. See Gropp et al., supra note 77, at 234 36.

145. The relationship between prior knowledge and creditworthiness is somewhat intuitive, but

complex in practice. Firstly, there is the borrower's exposure to social punishment for default, which is

discussed above; secondly, a well-known borrower could be seen as a lower default risk through the

lender's knowledge of his credit history. See Charny, supra note 13, at 412. Presumably, a man

offering a loan to a close friend or family member would know if the potential borrower had a habit of
walking away from debts, and could thus price the risk of default more accurately than he could if

lending to a stranger. See A. Jorge Padilla & Marco Pagano, Sharing Default Information as a

Borrower Discipline Device, 44 EUR. ECON. REv. 1951, 1955 75 (2000) (giving a more articulated

model of lending behavior in the context of prior knowledge). Finally, in case of default, one lending to

a known party would enjoy greater likelihood of access to the defaulter's goods; presumably the prior

relationship would make it more difficult for a decoctor to hide goods in the context of a claim of cessio

bonorum.

146. One of which has left substantial surviving records; see infra Part IV.B.

147. CICERO, supra note 114, at 5.6.2 ("I have managed my affairs in such a way that I am

considered a good risk.").
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something to explain Cicero's own paranoia about being caught out on a
loan: "[s]i quid eius modi acciderit, ne quid tibi sit fama mea potius. '14 8 As
discussed above, the inability to pay a loan was seen as personally
degrading; Cicero (at least) felt that his reputation for management of fiscal
affairs directly impacted his position in the credit market. Of course,
Cicero predates some of the most important changes to credit that occurred
at the end of the Republic, but Imperial literary evidence suggests similar
concerns with reputation and honor as key determinants of
creditworthiness.

Specifically, Seneca's discussions of moneylending betray similar
moralizing and reputational elements. Seneca uses moneylenders' reliance
on trust as an analogy for his distrust of those who ignore his advice:
"[q]uomodo fenerator quosdam debitores non appellat, quos scit decoxisse
et in quorum pudorem nihil superest, nisi quod pereat.,149  While this
analogy appears in the context of a broader discussion of nonmonetary
themes, that only makes it more likely that Seneca's statement here reflects
a broader social belief; Seneca is not arguing that moneylenders behave in
this fashion but rather using their behavior as an illustration. Seneca's
claim is, in fact, only successful if Seneca's audience takes such behavior as
a given, and one can safely assume that Seneca is referring to a well-known
tendency among lenders. 15 0

So what is this tendency? Seneca gives two grounds for a
moneylender refusing to extend credit: decoctio and, more generally, a lack
of pudor.'5 1  The refusal of credit to decoctores is not particularly
surprising; Cicero references the shame associated with the practice in his
attack on Antony, 1

1
2 and we have already seen how disapproval of default

was well attested in this period. However, this text makes explicit what can
only be inferred from the others-that a history of decoctio could harm
someone's credit. The question, then, is why?

The full context of Seneca's statement suggests that this aversion
stems from fears about future behavior; Seneca compares a fenerator's
rejection of those who have declared bankruptcy to his own refusal to
engage those who, based on their past behavior, Seneca fears will ignore
him.153 From this, we can infer that moneylenders were applying (or at
least commonly understood to be applying) similar logic-decoctio was
seen as a sign that future interactions were unlikely to be productive. In

148. CICERO, supra note 60, at 16.2.2 ("If anything of this sort [in the context of a discussion of

debt] should happen, don't let anything be more important to you than my reputation.").

149. SENECA, supra note 50, at 5.21.3 ("Like how a moneylender does not work with debtors whom

he knows to have defaulted, and of whose honor nothing remains except that which is lost....").
150. Or at least a tendency that Seneca believes to be well known.

151. SENECA, supra note 50, at 5.21.3.

152. CICERO, supra note 50, at 2.44. See supra notes 49 55 and accompanying text.

153. SENECA, supra note 50, at 5.21.2 3.
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other words, someone who has refused to pay once will refuse to pay again.
One could view the relationship between past and future default as simply
one of a shared root in weak morals; Seneca may see decoctio as a mark of
poor moral fiber, increasing the risk of similar breaches of trust in the
future. However, on a close reading it becomes clear that Seneca is also
considering the fact that a borrower whom a moneylender scit decoxisse has
nothing more to lose, and that this immunity to punishment plays a role in
the logic of the fenerator. 5 4 Note the phrasing of the second clause, which
is longer and more detailed: "of whose honor nothing remains, except that
which is lost." '155 Superest is a notable word choice here-if a lender were
simply refusing to lend to individuals who had already demonstrated a
preexisting lack of character, why emphasize that which no longer remains?
It was never there in the first place. Instead, one who defaults actively loses
their pudor and, with it, their ability to borrow money. Given that a default
was seen as gravely injuring one's honor, and that this loss of esteem was
accompanied by relatively minor concrete punishments, 5 6 the most logical
gloss on this passage is that Seneca is referencing the decoctor's inability to
be further shamed. One who has no honor remaining faces, effectively, no
punishment for default, and thus his creditors cannot count on repayment.
This reading fits neatly with what we already know of decoctio; since the
penalties for this practice do not appear to be cumulative-except, perhaps,
for the loss of goods obtained since the previous default, which even then
would, by definition, be less than the amount lost by the lender-one who
had already faced the ignominy and loss of social status associated with
such behavior could walk away from a second debt with impunity. Seneca
suggests that creditors were concerned with the risk of default in making
decisions about whether or not to extend loans, and assumed that those who
would not lose status as a result of default (whether due to a prior decoctio
or some other black mark) could not be compelled to keep their word.

Furthermore, Seneca describes individual credit primarily in moral
terms. To Seneca, a decoctor lacks pudor. According to Robert Kaster's
exhaustive study of pudor in Latin literature, 57 this term carries a force
very different than what a modem audience might expect in a discussion of
lending. Kaster identifies the emotional state of pudor as arising from a
state in which "I see my self being seen as discredited, when the value that I
or others grant that self is not what I would have it be." '58 Pudor (when

154. See id. at 5.21.3.

155. Id.

156. See CROOK, supra note 27, at 177.

157. ROBERT A. KASTER, EMOTIoN, RESTRAINT, AND COMMUNITY IN ANCIENT ROME 28 65

(2005). For a broader discussion of the importance of cultural values to Roman cultural activity, see

Koenraad Verboven, City and Reciprocity: The Role of Cultural Beliefs in the Roman Economy, 67

ANNALES: HISTOIRE, SCIENCES SOCIALES 597, 610 27 (2012).

158. KASTER, supra note 157, at 29. Of course, the reader may note that Kaster refers to an

individual lacking in pudor as "discredited." The interplay between honor and lending remains, in a
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identified as a positive attribute, as it is here) suggests a strongly held
conception of self, sufficient to trigger distress at the realization that others
perceive one as lesser or that one has become lesser in any way. This
perception generally has nothing to do with money; Livy refers to pudor in
one who is recognized as a military failure,15 9 Ovid applies it to victims of
rape afraid of being seen as promiscuous, 160 and-from a later period-
Ulpian uses the term to demonstrate the wrongness of a freeborn citizen
being called into court by a freedman or child.1 6 1 At first glance, none of
these examples seem anything like what Seneca describes-how does
pudor apply here?

When examined closely, however, these instances of pudor mirror
Seneca's decoctor, and accord with the nature of Roman bankruptcy as
discussed above. First, all of these examples involve public shame; to have
pudor is to have sufficient concern for one's reputation that others' negative
opinion causes distress. For Seneca to refer to the decoctor's pudor as the
principal casualty of his default shows again the highly public nature of
Imperial bankruptcy; someone who has already defaulted cannot fall further
in the esteem of those around him as a result of defaulting again.
Furthermore, pudor retains a highly aristocratic dimension; Ulpian invokes
pudor when someone is taken to court by a social inferior, and the mere use
of the term in relation to an individual implies that the individual described
is of fairly high status.1 6 2 This fact is of particular note when considering
the relationship between creditworthiness and collateralization implied by
this model-if dishonor constitutes the main punishment for default, honor
itself becomes collateral. An individual who has no honor to put at risk by
taking out a loan is an individual who can default without substantial
penalties, and borrowers with little to lose are the primary victims of credit
rationing on the part of lenders. Obviously, one author's statements on debt
are hardly dispositive, but Seneca's statements accord very closely with
what modern scholarship would predict for credit markets in an era of
cessio bonorum; potential creditors would be wary of lending to those
without a good reputation, as they cannot be harmed by the stain of default.

Before moving on to the surviving evidence of commercial banking in
the Imperial period, I should note-as something of an aside-that some
more modern forms of credit scoring appear to have been institutionalized
during the late Republican period; defaulters' names were publicly posted

fashion, even now.

159. LIVY, supra note 24, at 3.67.1 2.

160. OVID, AmoREs 3.6.77 78.

161. DIG. 2.4.10.12 (Ulpian, Ad Edictum 5).

162. Id. For example, pudor is almost never used in reference to slaves, as the public esteem for
which the term requires was not granted to slaves as a matter of course. KASTER, supra note 157, at 29

n.3.
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on a monumental column. 16  Public posting seems like a logical step for
creditors to take, particularly commercial bankers lending to strangers;
borrowers who knew they could be publicly exposed as a decoctor (and
presumably shut out from credit in the future) would be more inclined to
pay outstanding debts. 164  Similarly, lenders could assume that if a
prospective client defaulted in the past, they would know about it; this
allowed commercial bankers to lend with more confidence (and presumably
at lower rates). Effectively, public posting allows all borrowers to generate
increased reputational collateral; even a borrower with little property and
little concern for shaming penalties could mortgage his ability to participate
in credit interactions in the future.1 65  Unfortunately, there is no evidence
for such a practice continuing into the Imperial period; however, this would
be a practical solution to some of the problems posed by the loss of bodily
collateralization for Roman credit markets.

B. The Tablets of the Sulpicii: Credit Rationing in Action

So far, the only evidence this article has provided for the workings of
professional (or semi-professional)1 66 moneylenders is the writing of
Seneca; however, Seneca is not describing his own behavior, and there is no
proof he ever acted in the fashion his letters suggest. While it is important
to determine views of creditworthiness among the upper class generally, we
cannot take Seneca's word for it on the subject of commercial
moneylending. Fortunately, one Italian moneylending operation has left
substantial records, which illuminate at least one commercial lender's
approach to evaluating creditworthiness. While no one bank can be
assumed to represent the whole of commercial credit during the Imperial
period, a close examination of the Sulpicii archive1 67 shows operations
substantially in accordance with the model of risk evaluation and credit
above-the Sulpicii, an active moneylending operation in southern Italy,
only lent to individuals who were reasonably likely to pay them back and

163. See CICERO, IN CAECILIUM 50; ANDREAU, BANKING AND BUSINESS, supra note 101, at 12;

Jean Andreau, L 'Espace de la Vie Financiere 6 Rome, in L'URBS: ESPACE URBAIN ET HISTOIRE 157,

163 64 (1987).

164. See Padilla & Pagano, supra note 145, at 1978 79 (discussing this "disciplinary effect" of
divuulging information about prior default behavior).

165. See generally LYN C. THOMAS ET AL., CREDIT SCORING AND ITS APPLICATIONS (2002)

(discussing modem credit scoring institutions and their economic impact). Thomas et al. confine their

discussion to modem periods, and in fact assert that "this history of credit scoring is only 50 years old."

Id. at 3. However, this point is ancillary to their discussion.

166. See ANDREAU, BANKING AND BUSINESS, supra note 101, at 74 75; Verboven, supra note 18,

at 212 (both discussing faeneratores whose wealth derived primarily from noncredit activity).

167. For future reference, all citations to this collection are to the edition contained within GIUSEPPE

CAMODECA, TABULAE POMPEIANAE SULPICIORUM: EDIZIONE CRITICA DELL'ARCHIVIO PUTEOLANO DEI

SULPICII (1999).
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not take advantage of the lenient default laws in place in the Imperial
period.

According to the records of the Sulpicii, commercial moneylending
was, in practice, limited to men of fairly high wealth and status. While
there are exceptions to this rule, 168 these exceptions are effectively predicted
by the model; while some borrowers appear who were not prominent
figures (as determined by attestations of the family name), these borrowers
tend to recur frequently, suggesting a long-standing business relationship
allowing moneylenders to reduce the risk of default. Alternately, other
borrowers were either men of low status but high wealth (such as Imperial
freedmen) and, thus, men with a great deal of seizable property, or men who
were able to provide a number of wealthy, desirable sureties, which would
allow the moneylender to recoup even in the case of a default by the
original borrower. The Sulpicii provide one more piece of evidence of how
Roman credit markets responded to early Imperial debt law. While many
aristocrats developed social credit circles that allowed for informal credit-
scoring and extralegal punishment for default, commercial moneylenders
appear to have simply restricted their business to borrowers they knew were
likely to repay; without the bodily collateral provided by more archaic
procedures, individuals without money, connections, or social esteem
appear to have been shut out of this highly regulated credit market almost
entirely.

The Sulpicii consistently made decisions which drastically reduced
their risk of default. Specifically, the Sulpicii nearly always made loans
supported by pledges of property. 169  While these borrowers could
theoretically default,1 70 risk exposure was limited by the possibility of
compensatory property seizure. Of course, in most cases seizure was not
necessary. However, the mere possibility of this form of recoupment-
insurance against the specter of losing the entire value of the loan-allowed
commercial moneylenders to manage their risk of default and make loans
that would otherwise be unacceptable for a profit-seeking enterprise. As
such-particularly under a regulatory regime that treated property
confiscation as the primary compensation for a jilted lender-secured loans

168. For example, there is evidence of relatively small loans being made to individuals without

demonstrable property or status. See infra notes 182 185 and accompanying text.

169. See, e.g., TPSulp. 51 52, 79, 85, 90 92 (using grain and slaves as pledges). Notably, this use
of slaves as pledges appears to contradict Barlow's statement that the offering of labor or laborers as a

pledge shows the lack of professionalization among Republican moneylenders. Barlow, supra note 17,
at 20. Obviously, the Roman economy was far more advanced in this period than in the one Barlow

describes, but this material still clearly shows how a professional moneylender can make use of slaves

that come into his possession.

170. See TPSulp. 85, 90 92. Furthermore, notice the aggressive publicization of this sale of pledge

goods. While it obviously makes sense to inform potential buyers of a sale of goods, were that the sole

purpose of this posting, we would have to ask why the Sulpicii specifically noted these slaves' role as

pledge, and the exact date of proscription. It is clear that this posting also calls attention to Marcia

Aucta's delinquent behavior, and serves a shaming or publicity function.
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would be particularly attractive for commercial lenders, and are thus well
represented in the Sulpicii archives.

One other notable feature of the Sulpicii moneylenders' primary
financial activity is their frequent interactions with individuals from
prominent families; this feature of the Sulpicii's decision-making accords
further with the relationship between status, humiliation, and default
discussed in Part II. While Sulpicii loan documents did not mention the
social status of borrowers, modern scholars have been able to quantify the
prominence of Sulpicii clients through their attestations in other sources.171

The Sulpicii's preference for frequently attested borrowers may simply
reflect a preference for wealth; presumably, these are rich families, and in
the case of the Marii,172 we see a gens that is both prominent and willing to
use their property holdings as collateral. However, these are also the same
families who would be most wounded by the stigma and legal penalties
which accompanied default in the Imperial period.

Families with members who were politically active would obviously
prefer not to be barred from office; 173 families entitled to prominent places
in local society would wish to preserve that privilege. 74 Therefore, the
Sulpicii's preference for lending to members of well-known families can be
considered a hedge against default risk for the reasons cited above-the
moneylender's ability to punish a delinquent borrower itself counted as a
form of insurance (since one can assume that the borrower will work hard
to repay the loan, and would be unlikely to risk the penalties accompanying
default without some confidence that he could avoid them), and thus
allowed the moneylender to be more confident in repayment. However,
borrowing was not the sole province of the aristocracy-Imperial freedmen
also did quite well with the Sulpicii, suggesting that more traditional forms
of property collateralization could still facilitate credit even without family
connections or reputation.

If the Sulpicii were relying solely on honor to gauge the risk presented
by certain loans, then we would expect activity to be restricted to the
aristocracy. However, it was clearly possible for those without substantial
reputational holdings to obtain credit-the Sulpicii repeatedly lent to
comparatively unknown borrowers, as long as they possessed sufficient
property holdings or could put forth desirable sureties. The most obvious
examples here would be the frequent references to Imperial freedmen

171. See, e.g., TPSulp. 1 2, 4 5, 8, 53, 79, 83 84 (all referring to the Marii); 2, 3, 27, 61 (referring

to the Faenii). For TPSulp. attestations of these families' prominence in the area, see GIUSEPPE

CAMODECA, 1 L'ARCHIVIO PUTEOLANO DEI SULPICII 59 60 nn.65, 70 (1992).

172. CAMODECA, supra note 171, at 95 (discussing evidence that the Marii were one of the

Sulpicii's most frequent business partners, and also an important family in the region).

173. Such as the Vitrasii, appearing in TPSulp. 9, one of whose members was a prefect of Egypt

from 38 41 C.E. CAMODECA, supra note 171, at 69 70.

174. See supra notes 51 55 and accompanying text.
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within the archive, such as in TPSulp. 21.175 These men were obviously of
low social status, being freedmen, but were nevertheless upwardly mobile
borrowers with substantial holdings. 176  It thus seems clear that
decoctio would have carried risks for these men that it would not for an
average freedman with fewer possibilities for advancement, and that these
risks informed the Sulpicii's calculations. That said, it is probably most
logical to view these freedmen's access to credit as a reflection of the
wealth that accompanied service in the Imperial court. Private freedmen
would also have had a consistent income, and frequently needed capital,
given how many freedmen worked as independent contractors with minimal
obligations to their original owner. 177  However, private liberti are not
represented in the documentary evidence to nearly the same extent as their
Imperial counterparts, likely due to the increased possibility of recoupment
when lending to those who had recently left the court.

That said, some private freedmen did receive loans from the Sulpicii,
which might appear to disprove the argument cited above. But these
borrowers almost all had one thing in common-connections to the sorts of
prominent families that are common in the archive.1 78  Given the strong
connection between the status of a freedman and his patron household, 179

this makes sense; the Sulpicii could count on the family intervening on
behalf of a delinquent freedman if at all possible, thus allowing them to use
the connection as an informal form of suretyship for the purposes of risk
evaluation. 80 In other contexts, these guarantees were more explicit: many
credit documents in the archive include a long list of sureties. 81 These
connections appear to be the principal mechanisms by which individuals
without money or status could obtain loans from the Sulpicii, and are
entirely consistent with the model of default risk evaluation discussed
above; while the libertus himself would not suffer substantial penalties for
default, the wealthy family which freed him (or the wealthy sureties who
endorsed him) would. This allowed the Sulpicii to extend credit to

175. For the frequency of such figures within the archive, see CAMODECA, supra note 171, at 95.

176. See JOHN D'ARMS, COMMERCE AND SOCIAL STANDING IN ANCIENT ROME 124 26 (1981)

(discussing the sorts of responsibilities often discharged by such borrowers); Keith Hopkins, Elite

Mobility in the Roman Empire, 32 PAST & PRESENT 12, 21 22 (1965); Pedro Lopez Barja de Quiroga,

Freedmen SocialMobility in Roman Italy, 44 HISTORIA: ZEITSCHRIFT FOR ALTE GESCHICHTE 326, 330
42 (1995).

177. CROOK, supra note 27, at 188 92.
178. Note, for instance, the extension of credit to a Zenobius, freedman of the Tyrii, in TPSulp. 4.

For the prominence of the Tyrii in the Imperial period, see CAMODECA, supra note 171, at 64-65.

179. HENRIK MOURITEN, THE FREEDMAN IN THE ROMAN WORLD 8,40 43(2011).

180. Of course, we cannot ignore the possibility that these freedmen are also serving as business

proxies for their former masters. See D'ARMS, supra note 176, at 44-45, 103 04. In this case, however,

such instances of lending simply fall into the first category above; these families are prominent and

wealthy, and the Sulpicii can be confident of repayment for the reasons given.

181. E.g., TPSulp. 21.
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individuals who would otherwise, under Imperial debt and bankruptcy laws,
present an unacceptable risk to moneylenders.

Notably, some individuals in the archive did not even meet these basic
standards for credit; consider the example of Euplia the Melian, daughter of
a freedman, and her surety Epicharis. 82 These loans seem, at first, highly
problematic; there is no evidence that either Euplia or Epicharis possessed
money or reputational capital comparable to that of the Sulpicii's other
clients. 83  Note, however, the repetition of names here; Euplia and
Epicharis appear in three separate credit documents, spanning a full year.184

Essentially, these are repeat customers who would have proven their worth
to the Sulpicii over the course of multiple transactions. These borrowers-
by establishing a relationship which would presumably be severed should
they fail to meet their obligations-generated reputational capital which
would be lost in the case of default. Much as Cicero and Pliny used social
lending to create space for extralegal punishment of delinquent borrowers,
these borrowers created a situation in which they had a clearly understood
incentive to pay off their loans promptly; once again, this allowed
moneylenders to work with more confidence and expanded access to credit
markets. 185

The Sulpicii show tendencies very similar to those found in literary
sources from the period (and very different from what appears to have been
going on in the Early Republic); the Imperial credit market was highly
concerned with personal trustworthiness, credit history, property holdings,
and social class. While Harris is correct that "the [interest] rates available
to good quality borrowers never seem to have been strikingly high,"'1 86 in
the Imperial period, "poor quality" borrowers appear to have been shut out.
This is exactly what the model implies; Gropp's examination of modem
American lending practices showed that reforms offering greater protection
to bankrupts frequently result in credit rationing, with poorly collateralized
potential borrowers being unable to receive loans, and with lending being

182. These two figures receive three loans from the Sulpicii, as described in TPSulp. 60 62.
183. Of course, it is hardly inconceivable that one or both of these individuals was, in fact,

fabulously wealthy. Our understanding of this place and time is not so complete to foreclose the

possibility that these people were frequently attested, with no evidence surviving. However, this is an

argument from silence; there are other, more compelling reasons why these two people might have

received credit, as will be argued shortly.
184. TPSulp. 62 refers to a transaction occurring thirteen days prior to the Kalends of April 42, with

TPSulp. 60 referring to the same day in 43.

185. Of course, this lending activity had to begin somewhere; at some point, the Sulpicii would

have had to offer credit money to someone with whom they did not have a longstanding professional

relationship in order for that relationship to get off the ground. Note, however, the small amounts of

money being dealt with here; a loss of HS 1000 could be absorbed by an operation lending sums in

excess of HS 50,000. While it is true (and notable) that the largest sum lent to these figures was not

given until two other loans had already been paid back, at no point were Euplia and Epicharis borrowing

so much money as to present a serious risk in case of default.

186. Harris, Nature, supra note 96, at 192.
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directed to more desirable borrowers. 1 7 That said, it is unlikely that any
credit economy could survive without any lending to undesirable
borrowers; the next Part will discuss how Roman credit markets could have
adapted to any credit shortages created by the then-extant legal regime.

V. POSSIBLE SOURCES OF CREDIT FOR POORLY COLLATERALIZED

BORROWERS

Assuming the available evidence is representative, and individual
borrowers without substantial real or reputational collateral were excluded
from Roman credit markets, what did these people do? It seems
inconceivable that the poor of the Imperial period simply did without
(especially given the prevalence of credit among the poor in earlier periods
of Roman history), but there is little record of their participation in formal
credit operations such as those of the Sulpicii. How were they able to
borrow? Unfortunately, the evidence here is necessarily far less substantial
than that for elite lending, and as a consequence this Part is necessarily
speculative.

What seems most likely is that the poor worked mainly beyond the
reach of regulation; while legally compliant lenders would have every
reason to keep a paper trail to present at court, dodgier operations might be
less inclined towards recordkeeping, which would explain the lack of
recorded credit activity among the poor in this period. Furthermore, an
illegal lender could easily manage his default risk or pass it on to the
borrower in the form of higher interest rates. The loan shark who threatens
defaulters with violence is by now a cliche; however, it is hardly
inconceivable that lenders could have used such threats to decrease the
possibility of default. Assuming that lenders were rationing credit
according to the logic set forth above, one of the key issues making it
difficult for poorly collateralized borrowers to obtain credit would be their
ability to ignore the debt without sanction; obviously, if such behavior
would lead to death or maiming, the risk of its occurrence would decrease.

Similarly, to the extent that such individuals still presented a high
possibility of default, lenders working outside the law could simply charge
interest rates above the legal maximum and, therefore, improve their
potential returns. Verboven outlines a number of practices unethical
bankers could use to evade the procedures establishing a maximum interest
rate; the fact that defenses to debt actions claiming illegal moneylending
were used widely enough to be attested to in our sources suggests, at the
very least, that loan sharking was a factor in the Roman credit market. 88

187. See Gropp et al., supra note 77, at 232 40.
188. Verboven, supra note 12, at 10 24. While Verboven's final conclusions about the Sulpicii are

admittedly speculative, his discussion of the mechanics of usury in this period makes clear that a banker
who wished to do so could mitigate the risk inherent in lending to low-status individuals by exceeding
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Similarly, Plutarch's discussion of usurers" 9 and graffiti found in
Pompeii1 90 offer strong circumstantial evidence of illegal lending in the
Imperial period, and Imperial sources refer to punishments for default very
much like addictio well after they were theoretically made obsolete by
changes in the legal code.1 91  This material strongly suggests that
individuals were participating in a number of extralegal (if not illegal)
contracts in an attempt to gain access to credit. While none of our sources
suggest that illegal lending formed the whole of credit available to the urban
poor, this was clearly an option that desperate Romans of modest status
were occasionally driven to exercise, and one which thrived in a regulatory
regime that made these people incapable of legal borrowing.

Of course, the urban poor also likely made use of informal credit
channels, like those described above. The same mechanisms that made
credit possible in the aristocratic circles of Cicero (specifically, the
extralegal punishments that could be inflicted on an insolvent debtor, which
allowed lenders to hedge against risk) would have worked just as well
among men of more modest means. Furthermore, this is exactly the sort of
activity that would be least likely to survive; such credit transactions would
be informal, practically unenforceable, and rarely undertaken for sufficient
amounts to inspire any sort of popular attention. As such, the absence of
records of such activity does not mean the absence of the activity itself1 92 -

in fact, it would be strange if close-knit groups in need of funds never
turned to each other for informal help. 93 What is relevant is that in neither
of these cases did low-status borrowers enjoy the benefits of regulation that
was proposed-at least nominally-for their benefit. While low-status
borrowers could use informal credit systems to obtain money, it seems
unlikely that that would have sufficed for large sums; lenders who could
provide capital for a business venture, or even enough money to cover a
substantial shortfall, appear to have refused to lend to such borrowers
within a legal context. As such, these borrowers could expect usurious
interest or other illegal practices. 194 Effectively, by making it difficult to
punish delinquent borrowers-and by capping interest rates at an amount
too low to accurately reflect the risk that certain borrowers posed-the
Imperial regulatory regime simply created a shadow economy and deprived

the legal rate of interest.
189. PLUTARCH, MORALIA 829.C.

190. See JEAN ANDREAU, LES AFFAIRES DE MONSIEUR JUCUNDUS 119 22 (1974).

191. See AULUS GELLIUS, supra note 27, at 20.1.46; Frederiksen, supra note 5, at 129 nn. 11, 13.

192. See TACO TERPSTRA, TRADING COMMUNITIES IN THE ROMAN WORLD: A MICRO-ECONOMIC

AND INSTITUTIONAL PERSPECTIVE 30 (2013).

193. For example, some guilds in Roman Egypt appear to have formalized this type of social

lending among their members. See Philip F. Venticinque, Family Affairs: Guild Regulations andFamily

Relationships in Roman Egypt, 50 GREEK, ROMAN, & BYZANTINE STUD. 273, 282 83 (2010).

194. See Frederiksen, supra note 5, at 128 30 (describing some of the inhumane punishments for

debtors that had been outlawed).
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low-status borrowers of the very protections that were put in place for their
benefit.

Of course, we should also consider later developments in the law of
cessio bonorum. While the practice seems to have persisted for some time
in Egypt,1 95 the juristic treatment of cessio bonorum suggests that the
doctrine might have been curtailed, at least in Italy. Notably, by the third
century when Ulpian and Modestinus discuss the practice, both picture it as
a temporary stay of enforcement that does not release the debtor from
liability attaching to after-acquired property. 196  The first-century jurists
Cassius and Sabinus, however, view the discharge as permanent. 197 It is not
unusual for jurists to disagree about the proper interpretation of law in the
Digest; in fact, Modestinus and Ulpian themselves disagree on the propriety
of a basic living allowance being exempt from creditors. However, this is
not a dispute on the fine points of law, nor is it a disagreement among
contemporaries-Cassius and Sabinus, both of whom wrote in the early
Empire, simply understand cessio to mean something different than do
Ulpian and Modestinus, writing about two centuries later. The evidence is
circumstantial, but permanent relief from actions on pre-cessio debt may
have been removed from the law between the first and third centuries C.E.
The law to which Ulpian and Modestinus refer still puts serious hurdles in
front of creditors, who would have to monitor the finances of their debtors
in default, but it obviously presents fewer risks than its first-century
equivalent. Thus, we can speculate that one response to the lex Julia de
bonis cedendis was simply to alter it.198

VI. CONCLUSION: THE LESSONS OF IMPERIAL ROME FOR
MODERN CREDIT MARKETS?

Of course, any extended discussion of credit markets' response to
default brings to mind recent events. The financial crisis of 2007 has been
traced in large part to misunderstandings of default risk in the context of
home mortgages.1 99 Lenders advanced funds to borrowers from whom they
had no hope of recoupment in the case of a drop in real estate prices,
leading to mass foreclosures and crippling losses on the part of the

195. See LEWIS, supra note 50, at 103-09.

196. DIG. 42.3.4, 7 (Ulpian, Ad Edictum 59; Modestinus, Pandects 2).

197. Id. 42.3.4.1 (Ulpian, Ad Edictum 59) (summarizing the two jurists' earlier treatment).

198. Notably, by the time of Ulpian and Modestinus, contractions in the credit market seem to be

increasingly visible, perhaps because they were affecting upper-class borrowers as well. That said, this
crisis appears multi-determined. See Silver, supra note 21, at 308 19.

199. See, e.g., Systemic Risk: Examining Regulators'Ability to Respond to Threats to the Financial

System: Hearing Before the H. Comm. On Fin. Serv., 110th Cong. 2 (2007) (statement of Rep. Barney
Frank) ("Virtually everybody was surprised by the extent to which the problems in the subprime market

spilled over into the broader market.").
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mortgages' final holders. 2
00 That said, we cannot blame this catastrophe on

the liberality of modem bankruptcy law-one can imagine a world in which
banks came into possession of millions of enslaved debtors, but that is not a
world in which any of us would want to live.20 1 Instead, modern credit
regimes typically punish default by stripping delinquent borrowers of a
class-symmetrical form of reputational capital, in the form of a credit
score. 20 2  The analogue here is not the complex aristocratic penalties of
Imperial bankruptcy, but rather the public listing of decoctores described
above. 20 3 All borrowers receive some reputational capital at the beginning
of their financial lives, which is then tracked by independent organizations
that provide information to prospective lenders.20 4  Good borrowers are
viewed as low risks; poor borrowers are viewed as high ones.20 5 While this
system is hardly perfect, it does avoid the critical problem seen in Imperial
Rome; credit rationing, in its extreme forms, is restricted to borrowers with
actual negative history.

So why did credit markets fail so spectacularly? One prevailing theory
is that both sides of these doomed credit interactions misunderstood the
risks of default; borrowers took out loans without considering the
possibilities or consequences of default, and lenders behaved similarly.2 6

This is not an article about modem credit markets-so I ask the reader's
forgiveness if my treatment is cursory-but this examination of Imperial
lending suggests possible solutions for the future. If insulating borrowers
from the consequences of default led to greater default rates,20 7 then
creditors would be expected to respond with rationing. However, if lenders
are similarly insulated, then "rational rationing" may not occur, leading to
overlending and possibility of catastrophic mass default. One potential
answer to this problem may simply be ensuring that both parties to a loan
are incentivized to carefully consider the likelihood and consequences of
default before entering into an agreement.

For borrowers, a major issue may simply be ignorance of the
consequences of bankruptcy. Any debt regime that intends to incentivize
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repayment relies on a debtor's awareness of the punishments built into the
system. To use an extreme example, public execution of delinquent
borrowers would only be a deterrent if the borrower knew her life was on
the line when making decisions about repayment. In the instant case, all
evidence suggests that borrowers were only dimly aware of the risks they
were running; we cannot expect borrowers to consider their credit score
when making borrowing decisions if they fail to understand the basics of
credit-scoring and their own credit history. 20 8  Furthermore, a strong
relationship between punishment for defaulters and responsible borrowing
behavior assumes that prospective borrowers understand whether or not
their choices will likely lead to default; evidence suggests that the
increasing complexity of mortgage instruments has made consumers far less
able to accurately predict the default risk attached to their credit
decisions. 20 9  These problems could, theoretically, be resolved through
greater disclosure requirements or by better education about the American
credit scoring system.210 To the extent that borrowers should be expected to
consider their risk of default when making credit decisions, they can only
do so if given the tools to properly understand the risks inherent in our
particular debt regime. Otherwise, we can hardly fault borrowers for
ignoring consequences for default that are somewhat abstract and frequently
minimized in credit negotiations.

Lenders are more problematic. Mortgage providers were obviously
aware of the risks borrowers would face in cases of default, and given their
profession should have been aware of the risks to themselves. In fact,
lenders effectively insulated themselves from the risk of default by
securitization-packaging similar mortgages together and selling them to
third parties who could not analyze each loan individually.21  Therefore, we
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have a credit interaction in which a party that faces no cost from default
lends money to another party who is unaware of the costs of default. Is it
any wonder default occurred? Limits on securitization could help solve this
problem, as could the more radical solution of absolute restrictions on
alienation of mortgages by lenders. All of these reforms could theoretically
lead to a more functional mortgage market by allowing parties to better
evaluate and respond to default risk. However, this article is emphatically
not the place for a solution to the world's financial problems; these are
simply ideas, springing from a comparative study that has demonstrated the
importance of risk evaluation to credit markets' functioning.

In conclusion, I want to re-emphasize that, in making the claims I do
about Roman debt law, I am not advocating for the return of debt bondage,
or even saying it was an improvement over the Imperial regime. The
system which Livy and Dionysus describe-a system in which the wealthy
could kill or enslave anyone unfortunate enough to fall into debt-is
repugnant to modern sensibilities, and rightly so. That said, we live in a
time where credit markets are an absolute prerequisite to any sort of
functioning society, and where different borrowers' vulnerabilities in case
of default can lead to catastrophic market distortions. While modem
society has (mostly) fixed these distortions through compensatory legal
innovations, it is nevertheless worth examining how other societies have
attempted to solve this problem. I (hopefully) have shown that the credit
innovations of the late Republic were not nearly as unambiguously positive
as they first seem. While they created a formal regulatory system that was
far more friendly to borrowers than that seen before, the warping effect this
had on the reality of credit in the Imperial period cannot be ignored. Any
analysis of Roman commercial regulation must grapple with this problem
and account for the adaptive behavior that occurs when profit-seeking
individuals react to new legislation; the most important law in any society is
the law of unintended consequences.

Cong. 4 7, 15 19 (2007) (statement of Kurt Eggert, Professor of Law, Chapman Univ. Sch. of Law).
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