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I. INTRODUCTION

On April 20, 2010, an explosion aboard the Deepwater Horizon,

a massive mobile offshore drilling rig in the Gulf of Mexico, took the

lives of eleven crew members and unleashed "a human, economic,
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and environmental disaster."' Over the next five months, the world
watched as four million barrels of oil spilled from the damaged
exploratory Macondo well, protruding from the gulf floor nearly a
mile beneath the surface of the water.2 The effusion of oil-combined
with 1.8 million gallons of various chemical dispersants used to break
down the oil' and oil-eating microbes-resulted in an unprecedented
environmental tragedy and economic loss incapable of precise
measurement.! The immediate and long-term effects on wildlife, the
physical and psychological health of Gulf Coast residents, and the
total costs to businesses impacted by the spill are vast but
unknowable.

A comedy of errors by BP Exploration & Production, Inc. (BP),
the primary leaseholder of the Macondo well, ultimately led to the
explosion aboard the Deepwater Horizon.' Macondo was a
troublesome well, and several perilous cost-cutting decisions
ultimately contributed to the explosion.' The most critical errors

1. NAT'L COMM'N ON THE BP DEEPWATER HORIZON OIL SPILL & OFFSHORE
DRILLING, DEEP WATER: THE GULF OIL DISASTER AND THE FUTURE OF OFFSHORE DRILLING Vi
(2011) [hereinafter DEEP WATER].

2. See, e.g., David M. Uhlmann, After the Spill Is Gone: The Gulf of Mexico,
En vronmental Crime, and the CriinnalLaw, 109 MICH.L.REV. 1413, 1414 (2011).

3. The Use of Surface and Subsea Dispersants Durng the BP Deep water Horzon
Oi Spill 1 (Nat'l Comm'n on the BP Deepwater Horizon Oil Spill & Offshore Drilling,
Working Paper No. 4, 2011), https://permanent.access.gpo.gov/gpol9651/updated%20
Dispersants%20Working/o2OPaper.pdf.

4. DEEP WATER, supa note 1, at 173-88.
5. See id. at 185. Gulf tourism alone estimated a loss of over $20 billion in revenue

in the years immediately following the disaster. See id.
6. In ie Oil Spill by the Oil Rig "Deepwater Horizon," 21 F. Supp. 3d 657, 693,

757, 2014 AMC 2113, 2242, 2257-58 (E.D. La. 2014). The court apportioned fault as
follows: BP Exploration & Production, Inc., the primary leaseholder of the Macondo site,
67%; Transocean Holdings LLC, Transocean Deepwater Inc., Transocean Offshore
Deepwater Drilling Inc., 30%; and Halliburton Energy Service, Inc. and Halliburton's Sperry
division, 3%. Id.; see also DEEP WATER, supia note 1, at 89-128.

7. In re Oil Spill, 21 F. Supp. 3d at 693, 738-41, 2014 AMC at 2159, 2231-32.
These included: the decision to use fewer centralizers than recommended, which
increased the risk of cement channeling; the decision not to conduct a full bottoms-
up circulation prior to the cement job, which increased the risk of cement
contamination and/or channeling; the decision to pump a low volume of cement,
which increased the risk that cement would not be placed appropriately; the
decision to pump foamed cement containing destabilizing agents without a
successful stability test, which increased the risk of nitrogen breakout and cement
failure; the decision to pump foamed cement at a low rate and in a synthetic oil
based mud environment, which increased the risk of cement contamination,
nitrogen breakout, and failure; the decision to forego a CBL following the cement
job, which placed increased importance on the negative pressure test given that it
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allowed hydrocarbons to flow uncontrollably into and up the wellbore
from the adjacent geologic formation. During drilling operations,
heavy drilling mud opposes the pressure of hydrocarbons and
prevents them from flowing into the well.' In preparation for
temporarily abandoning the well, a cement plug isolates the well from
the hydrocarbons in the formation, and less dense seawater replaces
the drilling mud.'o However, the cement plug and casing at Macondo
did not properly seal the well, and when BP's crew removed the
drilling mud, the lighter seawater could not displace the hydrocarbons
leaking into the well." The resulting uncontrollable flow of
hydrocarbons into the wellbore and up to the surface, known as a
"blowout," created an explosive methane gas plume aboard the

DeepwaterHoizon.2 Although the crew exhibited bravery in the face
of this emergency, the first explosion ripped through the Deepwater
Horzon within minutes."

BP could have averted this disaster if it heeded the results of a
safety test conducted in the final hour before the explosion.4 Don
Vidrine, the BP Well Site Leader aboard the Deepwater Horizon,
misinterpreted a pressure test designed "to determine whether the
cement and casing had successfully isolated the well from the

was the only remaining tool that could evaluate the effectiveness of the cement;

and the decision to use an unorthodox LCM spacer during the displacement, which

increased the risk that apertures in the BOP could become clogged. While not all

of these decisions may have contributed to the ultimate mode of failure, and

perhaps not all were necessarily unreasonable decisions (at least when viewed in

isolation), each of these decisions and their associated risks should have increased

the caution surrounding the negative pressure test beyond the "high alert" status it

already demanded.

Id at 740-41, 2014 AMC at 2231-32 (footnotes omitted).

8. Id. at 672, 2014 AMC at 2130.
9. Id. at 672-73, 2014 AMC at 2130-31.
10. Id. at 675-76, 2014 AMC at 2135. Macondo was behind schedule, and the

Deepwater Horizon was overdue at another location in the Gulf of Mexico where BP needed

to drill or lose its rights under a lease from the United States. As a result, Macondo well was

to be temporarily abandoned; another rig would eventually arrive, drill through the concrete

plugs, and turn Macondo into a producing well. Id.

11. Id at 737-39, 2014 AMC at 2228-30; see alsoDEEP WATER, supra note 1, at 112-

14.
12. Inre Oil Spil, 21 F. Supp. 3d at 672, 2014 AMC at 2130.
13. Id at 725-28, 2014 AMC at 2213-14.
14. Id at 707, 2014 AMC at 2180-81. "[T]here were approximately 36 minutes

before the critical moment when hydrocarbons rose above the BOP [blowout preventer}--

plenty of time for Vidrine or Hafle to halt the displacement and order a new negative pressure

test." Id. at 739, 2014 AMC at 2230.
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reservoir."" Mark Hafle, BP's Senior Drilling Engineer in Houston,
caught Vidrine's mistake and informed him of the test's failure."
Furthermore, both men were aware of problems during the cementing
process that gave them reasons to be particularly concerned that the
well was not successfully encased in cement. Nevertheless, neither
Vidrine nor Hafle ordered a second test or halted the replacement of
drilling mud with seawater."

During the resulting multidistrict litigation, In re Oil Spill by the
Oil Rig 'Deepwater Horizon, " all of the experts who provided
evidence, including BP's own experts, agreed that the pressure test
was a failure and should have been repeated before replacing the
drilling mud with seawater." Judge Carl Barbier found that Vidrine
and Hafle's failure to order a second pressure test constituted reckless,
willful, and wanton misconduct." Under general maritime law, this
finding would have been sufficient to justify a punitive damages
award against them if they were named as defendants.20 The court
also concluded that BP entrusted Vidrine and Hafle with the power to
make critical decisions and that, under the circumstances, BP should
be viewed as the "wrongdoer."2' However, controlling precedent from
the United States Court of Appeals for the Fifth Circuit prevented the
imposition of punitive damages against BP unless Vidrine and Hafle's
conduct emanated from corporate policy or was authorized, approved,
or ratified by B 22 Because this rigorous standard could not be
satisfied, the court concluded that the Fifth Circuit precedent
prohibited imposing punitive damages against BP, despite the reckless
operational decisions of its employees entrusted "with such a critical
part of a massive operation.""

15. Id at 739, 2014 AMC at 2229.
16. Id
17. Id at 739-40, 2014 AMC at 2230-3 1.
18. Id. at 748, 2014 AMC at 2243-44.
19. Id. at 749, 2014 AMC at 2245.
20. Id Presumably, they were not named as defendants because they lacked the

resources to pay even the smallest percentage of a subsequent judgment.
21. Id at 750, 2014 AMC at 2247.
22. Id at 749, 2014 AMC at 2246 (citing Fusselman v. Ennia Gen. Ins. Co. (In re

P&E Boat Rentals, Inc.), 872 F.2d 642, 652-53, 1989 AMC 2447, 2460 (5th Cir. 1989)).
23. Id at 750, 2014 AMC at 2247 ("Ultimately, some pemon within BP had to

determine the outcome of the negative pressure test. Who that person is should have little
legal significance. The pressurized hydrocarbons presumably do not react differently when a
corporate executive, as opposed to a Well Site Leader, misinterprets the negative pressure
test.").
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Under the same facts, BP would have been vicariously liable for
punitive damages under general maritime law in the United States
Court of Appeals for the First and Ninth Circuits. The Ninth Circuit
expands vicarious liability for punitive damages to the acts of
managerial agents, like Vidrine and Hafle, acting within the scope of
their employment, without proof of employer ratification or
authorization.24 The First Circuit has adopted a middle-of-the-road
approach, not requiring employer authorization or ratification of the
employee's conduct but requiring some proof of corporate fault.25

Similarly, almost all states will impose punitive damages against the
employer based on the acts of managerial agents within the scope of
their employment, and several expand liability to all employee acts
within the scope of employment.26

This Article discusses the current circuit split regarding the
vicarious imposition of punitive damages in maritime law and
explains why the United States Supreme Court or Congress should
adopt the more expansive rule followed by the Ninth Circuit and most
states-vicariously imposing punitive damages against an employer
for the acts of managerial employees within the scope of their
employment.27

Part II describes the various tests utilized by the federal courts of
appeals and the states. In particular, it contrasts the most conservative
approach employed by the Fifth Circuit and United States Court of
Appeals for the Sixth Circuit, which requires corporate authorization
or ratification of the employee's conduct before granting punitive
damages, with the Ninth Circuit's more expansive rule, which

24. Protectus Alpha Navigation Co. v. N. Pac. Grain Growers, Inc., 767 F.2d 1379,
1387, 1986 AMC 56, 66 (9th Cir. 1985).

25. CEH, Inc. v. F/VSeafarer, 70 F3d 694, 704, 1996 AMC 467, 481 (1st Cir. 1995).

The abundant evidence pointing toward BP's negligence would have also satisfied the First

Circuit test in-the DeepwaterHonrzon case. See supra note 7.
26. See Christopher R. Green, Punishing Corportdons: The Food-Chahi

Schizophrenia in Punitve Damages and Crninal Law, 87 NEB. L. REv. 197, 200-13 (2008).
Alabama, Arizona, Arkansas, Georgia, Indiana, Maine, Maryland, Missouri, Montana,
Oklahoma, Oregon, Pennsylvania, South Carolina, and Tennessee impose traditional

vicarious liability for punitive damages, and Louisiana, Massachusetts, Michigan, Nebraska,

New Hampshire, Puerto Rico, and Washington follow the same rule with some slight

variances. Id Green refers to this as the Liberal Rule. Additionally, he lists Alaska,

California, Colorado, Delaware, Guam, Idaho, Illinois, Iowa, Minnesota, New Jersey, New

Mexico, New York, Nevada, South Dakota, Texas, Utah, Vermont, the Virgin Islands, West

Virginia, and Wyoming as applying the managerial agent standard for vicariously imposed

punitive damages. Id.
27. See Protectus Alpha Na vigation Co., 767 F.2d at 1386, 1986 AMC at 65.
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vicariously imposes punitive damages against an employer for the acts
of managerial employees.28

Part III critically examines the Supreme Court and federal courts
of appeals' maritime precedent relied on by courts that have adopted
the restrictive requirement of employer authorization or ratification. It
explains how historical and legal distinctions, as well as technological
advancements, have rendered long-standing justifications for the
conservative rule misplaced or obsolete. Once these maritime
chestnuts are stripped of their mystique, little remains to support the
restrictive rule.

Part IV focuses on the policy justifications for vicariously
imposing punitive damages against employers for the actions of
managerial employees. Although vicarious liability and punitive
damages reside on opposite ends of the culpability spectrum, this Part
explains how the two work together to deter broad delegation of
authority to judgment-proof managers and to create incentives to
invest in responsible training, supervising, and selection of employees.
The rule forces employers to internalize the cost of harms caused by
their managerial employees even when their actions are not official
company policy. It also explains that civil damages are more efficient
at deterring corporate wrongdoing than criminal sanctions because
they avoid the constitutionally imposed criminal procedural hurdles.
Criminal procedures are necessary to protect individuals from the
depravation of liberty and stigma of a criminal conviction, but when
applied to corporate persons, they create needless obstacles to
financial sanctions. As a result, vicariously imposed punitive
damages provide a more efficient and proportionate counterbalance to
the financial incentives that lead to corporate wrongdoing.

Part V establishes that these deterrence and enterprise liability
rationales for vicariously imposed punitive damages are particularly
compelling in light of the factual and legal peculiarities encountered
throughout maritime law. The Article concludes with a brief look
toward the likely resolution of the circuit split in the Supreme Court or
Congress.

28. See Fusselman v. Ennia Gen. Ins. Co. (In re P&E Boat Rentals, Inc.), 872 F.2d
642, 652, 1989 AMC 2447, 2461 (5th Cir. 1989); U.S. Steel Corp. v. Fuhnnan, 407 F.2d
1143, 1148,1969 AMC 252, 259 (6th Cir. 1969).
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II. THE CURRENT STATUS OF VICARIOUS LIABELITY FOR PUNITIVE

DAMAGES

Absent a relevant statute, general maritime law applies when a
tort occurs within admiralty jurisdiction.29 General maritime law
remains a constitutionally authorized enclave of federal common law,
which ensures the uniformity necessary to further maritime shipping
and commerce." Under maritime law, punitive or exemplary damages
have long been recognized,3 but there was a period when the future of
punitive damages in maritime law looked bleak.32 This changed
dramatically with the Court's decisions in Exxon Shipping Co. v
Bake?' and Atlantic Sounding Co. v Townsen34 and it is now clear
that punitive damages remain viable in maritime law. Nevertheless,
there is little agreement among courts as to when employers are
vicariously liable for the conduct of their employees." To restore
uniformity in maritime law, the Supreme Court or Congress must
resolve the current circuit split on this issue.

As federal common law, general maritime law is an amalgam of
traditional common law rules, drawing on both state and federal
sources." Accordingly, state law in this area can provide guidance.
Although the vast majority apply a test less restrictive than the Fifth
and Sixth Circuits, the states are far from uniform in their treatment of
the vicarious imposition of punitive damages against an employer."

29. See, e.g., E. River S.S. Corp. v. Transamerica Delaval Inc., 476 U.S. 858, 863-64,
1986 AMC 2027, 2031-32 (1986); Wahlstrom v. Kawasaki Heavy Indus., Ltd., 4 F.3d 1084,
1087, 1994 AMC 13, 15-16 (2d Cir. 1993).

30. Nw. Airlines, Inc. v. Transp. Workers Union, 451 U.S. 77, 95-96 (1981) ("We
consistently have interpreted the grant of general admiralty jurisdiction to the federal courts
as a proper basis for the development of judge-made rules of maritime law.").

31. Atl. Sounding Co. v. Townsend, 557 U.S. 404, 411, 2009 AMC 1521, 1526-27
(2009) (holding that punitive damages are recoverable in general maritime actions, including
maintenance and cure claims).

32. David W. Robertson, Puaitive Damages in American Maritime Law, 28 J. MAR.
L. & COM. 73 (1997) (discussing the then-existing trend to restrict the availability of punitive
damages in maritime law and criticizing the legal arguments advanced by those courts).

33. 554 U.S. 471, 512-15, 2008 AMC 1521, 1549-51 (2008).
34. 557 U.S. at 411, 2009 AMC at 1526-27 (discussing the history of punitive

damages in maritime law).
35. See Green, supra note 26, at 200-13 (discussing the different tests used by state

and federal jurisdictions).
36. E. River S.S. Corp. v. Transamerica Delaval Inc., 476 U.S. 858, 864-65, 1986

AMC 2027, 2033 (1986).
37. See Green, supra note 26, at 197. Louisiana, Massachusetts, Nebraska, Puerto

Rico, and Washington do not allow common law punitive damages but do have statutory
punitive damages. Id.
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Several states impose punitive damages on corporations utilizing
traditional respondeat superior liability for employee conduct within
the scope of employment." If the employee's conduct is sufficiently
egregious to warrant punitive damages under state law, the employer
is liable for the damages as long as the employee acted within the
scope of employment." While many of the arguments advanced in
this Article would support such a rule, it enjoys no support in
maritime law. Additionally, this most liberal application of respondeat
superior liability for punitive damages is difficult to justify from a
retributive justice rationale,40 and it is susceptible to criticism on the
basis that it could lead to overdeterrence and inefficiency.4

Accordingly, without conceding the error of such a rule, this Article
does not seek to persuade the reader that vicarious liability for
punitive damages should extend this far.

Several states42 adopt a moderate form of vicarious liability for
punitive damages articulated by the Restatement (Second) of Torts
section 909, which states:

Punitive damages can properly be awarded against a master or other
principal because of an act by an agent if, but only if,
(a) the principal or a managerial agent authorized the doing and the

manner of the act, or
(b) the agent was unfit and the principal or a managerial agent was

reckless in employing or retaining him, or
(c) the agent was employed in a managerial capacity and was acting

in the scope of employment, or

38. Id. (listing Alabama, Arizona, Arkansas, Georgia, Indiana, Maine, Maryland,
Missouri, Montana, Oklahoma, Oregon, Pennsylvania, South Carolina, and Tennessee as
states imposing traditional vicarious liability for punitive damages).

39. See, e.g., Pac. Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 14 (1991) (rejecting a
substantive due process challenge to Alabama's common law rule imposing both
compensatory and punitive damages upon employers for fraud its employee committed
within the scope of employment).

40. Michael E. Lopez, Comment, A Normadve Theory of Nontoitfeasor Liabiity
and Taxonomy for ExemplaryDamages, 48 UCLA L. REV. 1017, 1029-32 (2001).

41. See A. Mitchell Polinsky & Steven Shavell, Punitive Damages: An Economic
Analysis, 111 HARv. L. REV. 869, 873-74, 890-95 (1998) (discussing the problem of
inefficiency caused by overdeterrence and concluding that punitive damages should only be
imposed when a wrongdoer has a chance of escaping detection and liability from the harm he
causes).

42. Green, supm note 26 (noting that Alaska, California, Colorado, Delaware, Guam,
Idaho, Illinois, Iowa, Minnesota, New Jersey, New Mexico, New York, Nevada, South
Dakota, Texas, Utah, Vermont, the Virgin Islands, West Virginia, and Wyoming apply the
restrictive managerial agent standard for vicariously imposed punitive damages).
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(d) the principal or a managerial agent of the principal ratified or
approved the act.43

The Restatement's managerial agent test incorporates a
substantial limitation on vicarious liability for punitive damages that
is not found in traditional respondeat superior liability for
compensatory damages. Even when acting within the scope of their
employment, employees not employed in a managerial capacity-the
vast majority of employees-do not expose their employers to
vicarious liability for punitive damages." Determining whether the
employee was acting in a managerial capacity requires a fact-intensive
inquiry, and courts have yet to develop a clear definition of
managerial capacity.45 As a result, the managerial employee test lacks
the clarity and administrative simplicity of the more liberal respondeat
superior test. However, by treating managerial employees' conduct as
that of the employer, it holds corporations liable for the actions of
employees entrusted with significant authority and discretion while
not imposing punitive damages for unauthorized wrongdoing by the
vast majority of common workers. The Restatement's moderate
approach has been adopted by the Ninth Circuit and, with a slight
modification, the First Circuit.46  This Article proposes that the
Supreme Court or Congress should uniformly apply the Restatement's
imposition of vicarious liability for acts of managerial employees to
maritime law.

The Ninth Circuit has adopted the Restatement approach.47  In
Protectus Alpha Navigation Co. v North Pacific Grain Growers, Inc.,
a fire broke out on the plaintiff's vessel, a bulk grain carrier, while it
refueled at the defendant's facility on the Columbia River.48 The Coast

43. RESTATEMENT (SECOND) OF TORTS § 909 (AM. LAW INST. 1979).
44. See id. This rule applies unless the act was authorized, ratified, or approved by

the employer or the agent was unfit and the employer reckless in employing or retaining him.
See id.

45. See Kolstad v. Am. Dental Ass'n, 527 U.S. 526, 543 (1999) (discussing the lack
of clear definition and noting it involves a fact-intensive inquiry of the authority and
discretion of the employee).

46. Baker v. Hazelwood (Inre The Exxon Valdez), 270 F.3d 1215, 1235, 2002 AMC
1, 22 (9th Cir. 2001) (approving jury instruction that the reckless act of a managerial
employee is treated as an act of the corporation for punitive damages purposes); CEH, Inc. v.
FVSeafarer, 70 F.3d 694, 694-95, 1996 AMC 467, 467-68 (1st Cir. 1995); Protectus Alpha
Navigation Co. v. N. Pac. Grain Growers, Inc., 767 F.2d 1379, 1386, 1986 AMC 56, 65 (9th
Cir. 1985).

47. In re The Exxon Valdes 270 F.3d at 1235, 2002 AMC at 22; Protectus Alpha
Navigation Co., 767 F.2d at 1386, 1986 AMC at 65.

48. 767 F.2d at 1381, 1986 AMC at 57-58.
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Guard and local fire departments responded and were within minutes
of extinguishing the blaze when the defendant's dock foreman ordered
the vessel to be cast off from the dock.49 The foreman's order was
carried out despite firemen imploring him to keep the vessel secured
to the dock while the last of the fire was put out.so Once cast adrift,
the fire spread, destroying the vessel and killing a fireman left on
board." The trial court awarded $9,077,760 in compensatory
damages and interest and $500,000 in punitive damages.52

On appeal, the defendant maintained that under maritime law,
the court could not impose punitive damages on the corporation in
absence of corporate authorization or ratification of the foreman's
conduct." The Ninth Circuit rejected this approach and followed the
Restatement standard, allowing recovery for wrongful conduct
performed by a managerial employee within the scope of
employment.54 The court justified this more expansive test as
necessary to address two realities of the modem corporation." First,
because a corporation can only act through its employees, "no
reasonable distinction can be made between the guilt of the employee
in a managerial capacity acting within the scope of his employment
and the guilt of the corporation."56 Second, absent a clear articulation
of corporate policy, it is very difficult to prove corporate authorization
or ratification of wrongful conduct.5

' Accordingly, the court upheld
the punitive damages award because the foreman exercised a
significant amount of authority and discretion over the dock
operations when he ordered the vessel to be cast off." Although no

49. Id.
50. Id.
51. Id. at 1384, 1986 AMC at 62.
52. Id. at 1381, 1986 AMC at 57.
53. Id at 1386, 1986 AMC at 65.
54. Id.
55. Id., 1986 AMC at 65-66.
56. Id.
57. Id at 1387, 1986 AMC at 66.
58. Id. The district court originally made a factual finding that the company had an

express policy requiring the foreman to cast off the burning vessel and that the company had
ratified the foreman's actions. Protectus Alpha Navigation Co. v. N. Pac. Grain Growers,
Inc., 585 F. Supp. 1062, 1068, 1984 AMC 2641, 2648 (D. Or. 1984). However, this was
never mentioned in the Ninth Circuit's opinion. See id at 1062-69, 1984 AMC at 2641-49.
Arguably, it was unnecessary for the Ninth Circuit to apply the managerial employee test.
See id. at 1068-69, 1984 AMC at 2648-49. However, in In re The Exxon Valdez, the court
reaffirmed Protectus Alpha Navigation Co.'s holding that punitive damages can be imposed
for the wrongful acts of a managerial agent. Baker v. Hazelwood (In re The Exxon Valde),
270 F.3d 1215, 1235, 2002 AMC 1, 22 (9th Cir. 2001).
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other federal court of appeals has adopted the managerial agent test,
the First Circuit uses a similar albeit slightly more restrictive test.

The First Circuit employs a compromise between the strict
complicity required for the Fifth Circuit's authorization or ratification
test and the Ninth Circuit's managerial agent test. In CEIH Inc. v F/V
Seafarer," the Seafare's captain destroyed the plaintiff's lobster traps
while trawling for monkfish off the coast of Rhode Island. The
presence of lobsterpots along the ocean floor hampers trawler fishing
by preventing the trawlers from dragging the floor with nets."o Even
with the best of intentions, lobsterpots inadvertently get caught in the
trawlers' nets. The captain of the Seafarer, however, did not have the
best of intentions. The court found that he intentionally and
maliciously destroyed the plaintiff's lobsterpots while acting within
the scope of his employment.6 Following a bench trial, the court
awarded $6759.81 in compensatory damages jointly and severally
against the captain and the vessel owner.62 It also awarded $10,000 in
punitive damages against the Seafare/s captain and $50,000 in
punitive damages against the vessel owner.63

In affirming the award for punitive damages against the vessel
owner, the First Circuit held that liability could be vicariously
imposed on an employer for the acts of its managerial employees
provided the employer shared some level of blame.' The First
Circuit's test allows for the recovery of punitive damages when the
corporation fails to implement necessary corporate policy, but does
not require authorization, approval, or ratification.6 ' The court found
fault in the vessel owner's delegation of managerial discretion to the
Seafare/s captain without a written or oral policy regarding the
operation of the vessel in lobster-fishing areas and despite the owner's
knowledge of the tension between the lobstermen and trawlers.66 This
test helps reduce the perverse incentive to delegate unguided
discretion to managerial agents that is created by the Fifth Circuit's
authorization or ratification test. The First Circuit thought this test

59. 70 F.3d 694, 694-95, 1996 AMC 467, 467-68 (1st Cir. 1995).
60. Id. at 697, 1996 AMC at 468.
61. Id. at 702, 1996 AMC at 477.
62. Id. at 698, 1996 AMC at 469.
63. Id
64. Id. at 705, 1996 AMC at 481-82.
65. Id.
66. Id.
67. Id

7012017]
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was superior to the Ninth Circuit's managerial agent test, which may
impose punitive damages on an employer without any active
culpability.8 However, both the First and Ninth Circuit's tests are less
restrictive than the authorization or ratification test of the Fifth and
Sixth Circuits.

Currently, two states, by statute, have limited employers'
vicarious liability for punitive damages to their employees' wrongful
conduct expressly authorized, adopted, or ratified by the employer."
Although this test enjoys little support in state law, it is currently the
law in both the Fifth and Sixth Circuits."

In US. Steel Corp. v Fuhrman," the Sixth Circuit reversed an
award of punitive damages against U.S. Steel, the owner of the
Cedarville, which capsized following a collision with another vessel
in heavy fog.72 Despite the damage to the vessel, the Cedarville
captain attempted to beach the vessel rather than abandon ship." The
captain radioed U.S. Steel officials at its headquarters and informed
them of the collision, the damage to the Cedarville, and his order to
beach the vessel.74 The district court found that U.S. Steel's callous
disregard of the crewmen's safety in failing to countermand the
captain's order warranted punitive damages." The district court also
found that U.S. Steel's practice of ordering ships to deviate from Coast
Guard recommended routes and to proceed through fog at full speed
warranted punitive damages.76

The Sixth Circuit found the district court's factual findings
clearly erroneous." Nothing in the record indicated that U.S. Steel
ordered its vessels to disregard recommended navigation courses or

68. Id. But see Protectus Alpha Navigation Co. v. N. Pac. Grain Growers, Inc., 767
F.2d 1379, 1386, 1986 AMC 56, 65-66 (9th Cir. 1985) ('[N]o reasonable distinction can be
made between the guilt of the employee in a managerial capacity acting within the scope of
his employment and the guilt of the corporation." (citing, 22 AM. JuR. 2D Damages § 261
(2013))).

69. SeeFLA. STAT. § 768.72 (2016); KAN. STAT. ANN. § 60-3701 (2012).
70. Fusselman v. Ennia Gen. Ins. Co. (In re P&E Boat Rentals, Inc.), 872 F.2d 642,

652, 1989 AMC 2447, 2461 (5th Cir. 1989); U.S. Steel Corp. v. Fuhrman, 407 F.2d 1143,
1148, 1969 AMC 252, 259 (6th Cir. 1969).

71. Fuhrman, 407 F.2d 1143, 1969 AMC 252.
72. Id at 1144,1969 AMC at 253.
73. Id. at 1145, 1969 AMC at 254.
74. Id. at 1146, 1969 AMC at 254.
75. Id.
76. Id
77. Id, 1969 AMC at 256.
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"to proceed full speed ahead in a heavy fog."78 In regard to U.S.
Steel's failure to countermand the captain's order to beach the vessel
rather than abandon ship, the court of appeals found that none of the
U.S. Steel officials were in a position to countermand the captain
without knowing the full extent of the situation.79 The court's decision
relied on a long line of cases recognizing tremendous authority and
discretion vested in the ship captain to make on-the-spot decisions in
emergencies aboard a vessel at sea.o

Significantly, the court found that even the captain's conduct was
not sufficiently egregious to justify punitive damages against him,
much less against U.S. Steel." Therefore, it was unnecessary for the
Sixth Circuit to determine whether the employer could be held
vicariously liable for punitive damages without authorizing or
ratifying the conduct of the captain.82 Nevertheless, the court held that
even if the captain's conduct warranted an award of punitive damages
against him personally, punitive damages were not recoverable against
U.S. Steel unless it could be shown that it authorized or ratified the
captain's conduct." While the Sixth Circuit's adoption of this
restrictive test was not necessary to the holding, its focus on the
authority, independence, and isolation of captains from their
employers has remained influential for subsequent courts and
commentators considering vicarious liability for punitive damages in
maritime law.84

Fuhrman's influence is apparent in In re P&E Boat Rentals, Inc.,
in which the Fifth Circuit relied heavily upon the Fuhrman court's
reasoning to adopt the restrictive test and reject the Ninth Circuit's
managerial agent test." P&E Boat Rentals, the Fifth Circuit's leading
decision, involved a collision between two crew boats, the Maie

78. Id
79. Id. at 1146-47, 1969 AMC at 257. Although the trial court found that

headquarters had been informed of the decision to beach rather than abandon ship prior to the
sinking, the Sixth Circuit found that there was no evidence to establish that headquarters
knew of the "the full extent of the seriousness of the situation or that the beaching attempt
was a 'certain failure."' Id.

80. Id at 1147-48, 1969 AMC at 257-58 (citing Columbian Ins. Co. of Alexandria v.
Ashby & Stribling, 38 U.S. (13 Pet.) 331, 334, 2004 AMC 293, 303 (1839)).

81. Id ("The master of the Cedarville chose what he thought was the best course of
action under the circumstances for the benefit of all concerned.").

82. Id at 1148, 1969 AMC at 259.
83. Id.
84. See, e.g., Fusselman v. Ennia Gen. Ins. Co. (In re PE Boat Rentals, Inc.), 872

F.2d 642, 652, 1989 AMC 2447, 2461 (5th Cir. 1989).
85. Id
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Elise, owned and operated by P&E Boat Rentals and under a time
charter to Chevron, and the smaller Miss BIidget6 In heavy fog, the
Maie Elise departed from Chevron's facility adjacent the Mississippi
River to make a delivery lower in the delta. The Marie Elise
attempted to cross the Mississippi River from west to east at three-
quarter speed in heavy fog." At the same time, the captain of the Miss
Bridge4 transporting an eight-man work crew, was proceeding north,
dead slow, through the fog while navigating the west side of the river.
The captain radioed his intention to "shoot" the Maie Elise across the
river; however, the Miss Bridget lacked a functioning radio." The
boats then collided, killing four and seriously injuring the other five
aboard the smaller vessel.'

At trial, the evidence established that the captain of the Marie
Elise negligently failed to sound a fog signal, failed to properly
monitor the radar, and operated the vessel at an excessive speed given
the foggy conditions." The evidence also established that Chevron's
construction foreman ordered the Maie Elise's captain to complete
the delivery quickly despite the heavy fog so that the vessel would be
available for her regularly scheduled runs.92 The Maie Elise's captain
followed this order under protest because previous charter captains,
who refused similar orders by Chevron foremen, were replaced.93 The
trial court awarded $6 million in compensatory damages and
vicariously imposed $16 million in punitive damages against Chevron
based on the foreman's conduct.'

On appeal, the Fifth Circuit rejected the more liberal managerial
employee tests followed by most state courts" and the Ninth Circuit in
ProtectusAlpha Navigation Co. in favor of the restrictive test used by
the Sixth Circuit in Fulrman, holding the employer liable for punitive
damages only if it authorized, approved, or ratified the employee's

86. Id. at 645, 1989 AMC at 2449.
87. Id.
88. Id., 1989 AMC at 2450.
89. Id.
90. Id.
91. Id. at 646, 1989 AMC at 2451. The captain also lacked the proper Coast Guard

license to operate the vessel. Id
92. Id at 645, 1989 AMC at 2449-50.
93. Id at 647-48, 1989 AMC at 2453-54.
94. Id at 646, 1989 AMC at 2452.
95. Id at 650, 1989 AMC at 2458 (citing Am. Soc'y of Mech. Eng'rs, Inc. v.

Hydrolevel Corp., 456 U.S. 556, 575 n.14 (1982)).
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wrongful conduct." The court thought that requiring employer

authorization or ratification was more faithful to the deterrence and

punishment goals of punitive damages. Because the evidence did

not support the inference that Chevron's policymaking officials were

aware of the foremen's practice of ordering high-speed, low-visibility

runs, the court vacated the award for punitive damages against

Chevron."
The Supreme Court was presented with an opportunity to

resolve this circuit split in Exxon Shipping Co. v Baker, involving

one of the worst environmental disasters in maritime history." In

1998, the Exxon Valdez, a 900-foot-long tanker loaded with 53

million gallons of crude oil, ran aground on the Bligh Reef in the

Prince William Sound.'0 At the resulting trial, the evidence supported

a finding that the Exxon Valdez's captain, Joseph Hazelwood, took

control of the vessel after drinking so much vodka that an expert

opined "that a non-alcoholic would have passed out.""0' Immediately

prior to the moment a critical maneuver was required to avoid the

reef, Hazelwood inexplicably turned command of the vessel over to an

exhausted third mate who was not licensed to navigate in those

waters.'02 As a result, the vessel ran aground on the reef, spilling

millions of gallons of oil into the pristine Alaskan waters.o3

Following Ninth Circuit precedent, the trial court instructed the

jury that they could award punitive damages against Exxon for the

reckless conduct of Captain Hazelwood, a managerial employee

acting within the scope of his employment." The jury awarded $5

96. Id. at 652, 1989 AMC at 2460-61.
97. Id The court simplistically reasoned that an employer does not deserve

punishment and will not be deterred when it does not authorize, ratify, or direct the

employee's conduct. Id
98. Id at 654, 1989 AMC at 2462.
99. 554 U.S. 471,482,2008 AMC 1521, 1527 (2008).
100. Id at 478, 2008 AMC at 1524.
101. Id at 477, 2008 AMC at 1523 (quoting Baker v. Hazelwood (In re The Exxon

Valdez), 270 F.3d 1215, 1236, 2002 AMC 1, 24 (9th Cir. 2001)).

102. Id ("Hazelwood downed at least five double vodkas in the waterfront bars of

Valdez, an intake of about 15 ounces of 80-proof alcohol. . .
103. Id at 478, 2008 AMC at 1524.
104. In re The Exxon Valdez 270 F.3d at 1233, 2002 AMC at 20 ("Instruction 33 said

that a 'corporation is not responsible for the reckless acts of all of its employees,' but is for

'those employees who are employed in a managerial capacity while acting in the scope of

their employment.' Instruction 34 defined a 'managerial capacity' employee as one who

'supervises other employees and has responsibility for, and authority over, a particular aspect

of the corporation's business."').
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billion in punitive damages against Exxon, but the Ninth Circuit held
that this amount was constitutionally excessive and ultimately reduced
the award to $2.5 billion.05 However, relying upon its prior holding in
Protectus Alpha Navigation Co., the Ninth Circuit found no error in
the jury instruction permitting employer liability for punitive damages
based on the acts of its managerial employees. "

Exxon petitioned the Supreme Court to reverse the Ninth
Circuit's decision and to hold that maritime law does not allow for
recovery of punitive damages against an employer without proof of its
authorization or ratification of the employee's conduct."' Exxon
advanced three rationales relied on by the Fifth Circuit in P&E Boat
Rentals and the Sixth Circuit in Fuhrman. First, Exxon maintained
that the Supreme Court's decision in The Amiable Nancy barred
vicarious liability against shipowners for actions not authorized or
ratified.'" Second, Exxon argued that the more restrictive test was
particularly compelling in maritime law due to the unique isolation of
a vessel at sea, the dangers encountered, and the necessary discretion
and autonomy delegated to captains."' Finally, and more
fundamentally, it maintained that this conservative approach was more
consistent with the punishment and deterrence goals of punitive
damages."0 Ultimately, the Court was unable to resolve the circuit
split, and the Ninth Circuit's holding was left undisturbed because the

105. Baker v. Exxon Mobile Corp. (In re The Exxon Valde4, 490 F.3d 1066, 1076,
1095, 2007 AMC 1243 (9th Cir. 2007) (omitting majority opinion in AMC) (reducing the
punitive damages award on substantive due process grounds, utilizing the factors articulated
by the Court in BMWofN Am., Inc. v. Gore, 517 U.S. 559 (1996)); Baker v. Exxon Mobile
Corp. (In re The Exxon Valdez), 472 F.3d 600, 601, 625, 2007 AMC 1, 2, 33-34 (9th Cir.
2006) (per curiam); Inre The Exxon Valdez, 270 F.3d at 1246-47, 2002 AMC at 36-37.

106. In re The Exxon Valdez, 270 F.3d at 1236, 2002 AMC at 24. The Ninth Circuit
also relied upon the Supreme Court decision in Paciflc Mutual Life Insumace Co. v. Hashp,
499 U.S. 1 (1991), which found no due process violation in imposing punitive damages
against a corporation based purely on respondeat superior liability, for further support for the
instruction. Id.

107. Exxon Shippihg Co. v. Baker, 554 U.S. 471,476,2008 AMC 1521, 1522 (2008).
Exxon also claimed that common law punitive damages were implicitly barred by the Clean
Water Act and that the $2.5 billion punitive damages award was excessive under federal
maritime law and constitutional due process. Id at 501-02, 518-19, 2008 AMC at 1542,
1554.

108. Id at 482, 2008 AMC at 1527; Reply Brief for Petitioners at 18-27, Exxon
SAipping Co., 554 U.S. 471, 2008 AMC 1521 (2008) (No. 07-219).

109. ReplyBrief for Petitioners, supra note 108, at 27-43.
110. Id.at43-56.
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eight Justices present were evenly divided; Justice Alito did not
participate in the decision."'

While Exxon Shipping Co. did not resolve the issue of
vicariously imposing punitive damages in maritime law, it highlighted
the importance of the circuit split on this issue and helped frame the
arguments. The following Parts establish why the arguments
advanced in support of the Fifth and Sixth Circuit's authorization or
ratification test are suspect. Reliance on the Supreme Court's
decisions in The Amiable Nancy and its progeny overlooks The
Amiable Nancy's unique facts and policy concerns, which cannot
generally be applied to modem maritime jurisprudence. Similarly, the
unique nature of maritime activities can no longer justify a more
restrictive rule regarding the vicarious imposition of punitive damages
than is generally applied to land-based employers. Finally, the claim
that the punishment and deterrence goals of punitive damages are not
furthered by vicarious liability for managerial employees proves false.
In fact, both substantive maritime law and the modem reality of
maritime commerce support the vicarious imposition of punitive
damages on employers for the acts of managerial employees. The
following Part explains why The Amiable Nancy does not compel the
restrictive approach and why it is not generally applicable to modem
maritime jurisprudence.

III. THEAMTABLE(BUT MISUNDERSTOOD) NANCYAND ITS

PROGENY

The Amiable Nancy has become a shibboleth invoked by the
defendant every time the issue of vicarious liability for punitive
damages arises in maritime law. To understand why The Amiable
Nancy does not control the issue in modem maritime cases, it is
necessary to focus on the unique facts of the case. The owner of a
Haitian schooner called the Amiable Nancy sued the owner of the
aptly named Scourge, an armed American privateer, after the captain
and crew of the Scourge unlawfully boarded and robbed the
schooner."2 During the War of 1812, the Scourge was patrolling the
Virgin Islands for enemy vessels when it boarded the Amiable Nancy
seventy-five miles northeast of Antigua."' The boarders examined the

111. Exxon Slnppmg Co., 554 U.S. at 484, 2008 AMC at 1529.
112. The Amiable Nancy, 16 U.S. (3 Wheat.) 546, 550, 2000 AMC 2693, 2696

(1818).
113. Id at 547-550, 2000 AMC at 2694-95.
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Amiable Nancys papers and determined that she was not an enemy
vessel or lawful prize."' Although the boarders had no right to remain
aboard, they proceeded to plunder the vessel's supplies along with the
captain and crew's clothes and effects."' In the process, the boarders
battered the crewmembers and destroyed the vessel's papers before
allowing her to proceed on her voyage."' At trial, the Court had no
difficulty concluding that the conduct of the Scourge's captain and
crew constituted gross, wanton, and outrageous conduct; however, it
held that punitive damages could not be imposed on the vessel owner
for the captain and crew's conduct it did not approve or direct."'

However, the reason for this holding centered on a critical,
constitutional separation of powers issue, involving the conduct of war
and foreign affairs, that does not exist in any modern maritime
cases."' The Scourge was no ordinary vessel, but a private man-of-
war licensed by the government to attack enemy shipping."'
Privateers played a critical, although unheralded, role in the nation's
early wars.12 The role of these privateers was considered so essential
that the Founding Fathers included the power to grant letters of
marque in the same constitutional clause that grants Congress the
power to declare war.2'

114. Id.
115. Id
116. Id. at 561-62, 2000 AMC at 2702-03. It was further alleged that when the

AmiableNancyreached Antigua's St. John harbor, she was seized by the British because she
had no papers. Ultimately, in exchange for a substantial payment and court costs ($2127.60),
the vessel and cargo were returned to the owners. The Court, however, refused to award
compensation for the "ransom" paid for the release of the vessel because it did not believe
that the British court would have condemned the vessel if the owner had pursued matters in
the prize courts. Id at 559-62, 2000 AMC at 2701-03.

117. Id at 559, 2000 AMC at 2701.
118. See Hopkins v. Atl. & Saint Lawrence R.R., 36 N.H. 9, 20 (N.H. 1857). "[The

Amiable ancy was not put on the ground of any general principle of law, but on the
peculiar relations subsisting between the owners and the officers and crew of a privateer, and
on reasons of public policy connected with the employment of privateers in our public wars."
Id.

119. The Amiable Nancy, 16 U.S. at 559, 2000 AMC at 2701.
120. WILLIAM R. CASTO, FOREIGN AFFAIRS AND THE CONSTITUTION IN THE AGE OF

FIGHTING SAIL 43-49 (2006); see JEROME R. GARITEE, THE REPUBLIC'S PRIVATE NAVY: THE
AMERICAN PRIVATEERING BUSINESS AS PRACTICED BY BALTIMORE DURING THE WAR OF 1812
(1977); REUBEN ELMORE STIVERS, PRIVATEERS &VOLUNTEERS: THE MEN AND WOMEN OF
OUR RESERVE NAVAL FORCES: 1766-1866 (1975).

121. U.S. CONST. art. I, § 8, cl. 11. A letter of marque is the government document or
license authorizing a private vessel to conduct acts of war without being branded a pirate or
international outlaw. Letters of Marque, CONST. Soc'Y, http://www.constitution.org/mil/
Imr/marque-it.htm (last visited Jan. 19, 2017).
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During the Revolutionary War, the Continental Navy never

possessed more than thirty-one vessels and had as few as seven by
1782.122 In order to augment this fledgling force, Massachusetts began

issuing letters of marque and reprisal at the end of 1775, and the

Continental Congress authorized its own commissions to privateers in

April 1776.123 Consequently, in 1781 alone, 449 privateers were

actively prowling the seas compared to a mere nine actively

commissioned Continental Navy vessels.12 4

When Congress declared war on Great Britain on June 18, 1812,
it expressly delegated power to the President to issue privateer

commissions to make war against the "vessels, goods, and effects" of

the enemy.12 5 At the outbreak of the War of 1812, the Royal Navy

consisted of 1048 vessels of war, including 115 powerful ships of the

line.12 6 Conversely, the Continental Navy possessed a mere sixteen

warships, none of them were ships of the line, and only eight were fit

to send to sea.127 Yet, in short order, American privateers like the Paul

Jones, Nonsuch, America, Tickler, Alexander, and Young Teazer

patrolled the seas in search of enemy warships and, more often,

merchant vessels.128 The American privateers captured or destroyed

nearly nine times as many vessels and captured more enemy troops

than the Continental Navy.129

The zeal of the privateers was largely due to the prospect of

financial gain.'30 Captured enemy vessels and their cargo became

prizes of war, and once condemned, all the proceeds were distributed

to the owners, officers, and crew.'' As an additional incentive to

122. STIVERS, supra note 120, at 29 (citing EDGAR STANTON MACLAY, A HISTORY OF

AMERICAN PRIVATEERS viii (1900)).

123. Id. at 21-25.
124. Id. at 29 (citing MACLAY, supra note 122).

125. Act of June 18, 1812, ch. 102, 2 Stat. 755.
126. STIvERS, supra note 120, at 56.
127. Id.
128. GARITEE, supra note 120, at 143-66 (discussing the exploits of numerous

privateers during the War of 1812).
129. STIvERS, supra note 120, at 60 (citing 2 AMERICAN STATE PAPERS: NAVAL

AFFAIRS 49 (Asbury Dickins & John W. Forney eds., 1860)). Privateers captured 4812

enemy prisoners compared to 4390 captured by navy vessels while land forces captured

5765. Id.
130. See generally GARITEE, supm note 120, at 133-42, 183-205 (describing the

financial incentive of the crew and the owners).

131. The Prize Act, ch. 107, 2 Stat. 759 (1812). See generally GARITEE, supra note

120, at 134 (describing the prize distribution scheme for the officers and crew of a typical
privateer).
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engage the enemy, Congress authorized a bounty of $25 for each man
captured on an enemy vessel and half the value of the captured or
destroyed enemy vessel.'32 While not all privateers were profitable,
some did produce tremendous rewards for even the lowliest seaman
aboard. For example, on a single five month cruise, the Yankee, an
enormously successful privateer, earned the captain $40,000 and the
ships boys $2575 each, which was more than an Army private could
expect to earn in a quarter of a century."'

However, the similarity between privateers and pirates was
disquieting to many.'34 The prospect of greed, while a wonderful
motivator, too often led to abuses."' In an effort to constrain the
privateers, just eight days after declaring war, Congress passed the
Prize Act, empowering the President "to revoke and annul at pleasure"
any commission or letters of marque issued pursuant to the
declaration of war."' It also required the commanding officer of each
privateer to keep a regular journal of all the vessel's activities just like
a public warship."' Any failures to produce a proper journal or
discovery of fraudulent entries subjected the commander to a $1000
fine to be split between the United States and the informer disclosing
the journal impropriety."' The Prize Act also required privateer
owners to post a substantial bond to ensure that they "observe the
treaties and laws of the United States" and all lawful instructions
given to them.'39 Finally, the Act authorized the President to issue

132. STIVERS, supra note 120, at 116.
133. Id at 129.
134. See Nicholas Parrillo, The De-Privatization ofAmerican Warfare. How the US

Government Used Regulated and Ulimately Abandoned Privateenng in the Nmeteenth
Century, 19 YALE J.L. & HUMAN. 1, 54-57 (2007) (discussing numerous critiques of the
corrupting effect privateering had upon the crew and the similarities to pirates and
highwaymen).

135. See The Thomas Gibbons; 12 U.S. (8 Cranch) 421 (1814). "It has been the great
object of every maritime nation to restrain and regulate the conduct of its privateers: They are
watched with great anxiety and vigilance, because they may often involve the nation, by
irregularities of conduct, in serious controversies, not only with public enemies, but also with
neutrals and allies. If a power did not exist to restrain their operations in war, the public faith
might be violated, cartels and flags of truce might be disregarded, and endless
embarrassments arise in the negotiations with foreign powers." Id at 429.

136. 2 Stat. 759.
137. Id. § 10.
138. Id § 12 (describing the bounty paid to informers, which resembles the modem

qui tam acts rewards to whistleblowers (relators) typified by the Federal False Claims Act, 31
U.S.C. § 3730 (2012)).

139. Id. § 3 (requiring privateers manned by more than 150 men to post a $10,000
bond while smaller vessels posted a $5000 bond).
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orders regarding the conduct of the privateers, the violation of which
could result in forfeiture of the bond and revocation of their
commission.'

At its core, The Amiable Nancy was a separation of powers
decision that happened to involve punitive damages. Congress and
the President, the branches of government constitutionally responsible
for the conduct of warfare, considered the Prize Act, and the rules and
regulations authorized by it, sufficient to counterbalance the zeal of
privateers seeking prize money.4' Privateer owners undertook
considerable risk and expense outfitting vessels for warfare. They
knew their vessels faced the possibility of being sunk or captured,
resulting in a total loss for the owners, against which they could not
insure. The additional prospect of punitive damages imposed on the
owner for the captain and crew's unauthorized conduct might have
made the game not worth the candle.

The Court's opinion made it clear that deference to the political
branches regarding the conduct of war was the central concern of its
decision in TheAmiable Nancy.

While the government of the country shall choose to authorize the
employment of privateers in its public wars, with the knowledge that
such employment cannot be exempt from occasional irregularities and
improper conduct, it cannot be the duty of courts of justice to defeat the
policy of the government, by burthening the service with a
responsibility beyond what justice requires, with a responsibility for
unliquidated damages, resting in mere discretion, and intended to
punish offenders.142

Awarding punitive damages against the privateer owner would
have upset the Prize Act's careful balance of incentives and constraints
for privateers. Over the Court's history, it has frequently
acknowledged the Constitution's allocation of military control to the
political branches and has refused to interfere with the political

140. Id. § 1, 8.
141. See The Thomas Gibbons, 12 U.S. (8 Cranch) 421 (1814) (discussing the power

of Congress and the President to regulate privateers). The political branches of government
had mechanisms to restrain the abuse of profit-seeking adventurers. These served a similar
function to punitive damages vicariously imposed on employers to curb abuses by profit-
maximizing corporations.

142. The Amiable Nancy, 16 U.S. (3 Wheat.) 546, 558-59, 2000 AMC 2693, 2701
(1818).
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branches's decisions regarding military matters.'43 The Amiable
Nancy Court was familiar with privateer claims and the Prize Act,'"
but in the intervening two centuries, many courts have failed to
recognize the significance the separation of powers issue played.

This issue was completely ignored in Lake Shore & Michugan
Southern Railway Co. v Prentice, another case relied on by courts and
advocates for the restrictive authorization or ratification test.145

Prentice was not even an admiralty case (although it is frequently
cited by admiralty courts); it involved an action by a passenger against
the railroad as a result of his unwarranted arrest and detention by the
train conductor.146 The Court noted that although several state courts
imposed vicarious liability for punitive damages under similar
circumstances, there remained wide disagreement on the issue in the
state courts.147  Nevertheless, relying upon The Amiable Nancy, the
Court refused to impose liability on the railroad for the conductor's
willful conduct it did not authorize, approve, or ratify.148 The Court's
justification focused exclusively on the punishment rationale for
punitive damages, reasoning that absent authorization or ratification,
punitive damages cannot be visited on the employer because "[n]o
man should be punished for that of which he is not guilty."'49 While
this truism has appeal, its premise is overstated, and it ignores the

143. See United States v. Stanley, 483 U.S. 669, 682 & n.6 (1987) (observing that
even if the Constitution had not expressly granted Congress power "[t]o make Rules for the
Government and Regulation of the" military, U.S. CONST. art. I, § 8, cl. 14, Congress would
still have had the authority to do so under the Necessary and Proper Clause, U.S. CONST. art 1,
§ 8, cl. 18); see also Chappell v. Wallace, 462 U.S. 296, 302 (1983) (finding that national
defense and military affairs are constitutionally left to political branches directly responsible
to the electoral process); Goldwater v. Carter, 444 U.S. 996, 1001, 1007 (1979) (holding that
a constitutional challenge to the President's power to unilaterally rescind a mutual defense
treaty with Taiwan was a nonjusticiable political dispute because it involved a conflict
between Congress and the President over the conduct of foreign relations); Gilligan v.
Morgan, 413 U.S. 1, 11-12 (1973) (finding no justiciable controversy in a § 1983 action
seeking judicial review of training, weapons, and orders of the Ohio National Guard); United
States v. Curtiss-Wright Exp. Corp., 299 U.S. 304, 318 (1936) ("The powers to declare and
wage war, to conclude peace, to make treaties, to maintain diplomatic relations with other
sovereignties, if they had never been mentioned in the Constitution, would have vested in the
federal government as necessary concomitants of nationality.").

144. See, eg., The Anna Maa, 15 U.S. (2 Wheat.) 327 (1817) (providing a detailed
discussion in the appendix of the Principles and Practice in Prize Cases).

145. Lake Shore & Mich. S. Ry. Co. v. Prentice, 147 U.S. 101, 101-03 (1893).
146. Id.
147. Id. at 116.
148. Id. at 114-16.
149. Id. at 115 (quoting Hagan v. Providence & Worcester R.R. Co., 3 R.I. 88, 91

(1854)).
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primary modem justification for punitive damages-deterrence.
Subsequent decisions by the Court focusing on deterrence have cast
further doubt on the continued reliance on Prentice.

Ninety years later in American Society of Mechanical
Engmeers, Inc. v Hydrolevel Corp., the Supreme Court declined to
follow Prentice and imposed treble damages under antitrust law on the
American Society of Mechanical Engineers (ASME) for violations by
its employee acting with apparent authority."'o Although ASME did
not authorize or ratify the violations, the Court explained that treble
damages were designed not simply to punish but to deter antitrust
violations."' The Court also acknowledged that Prentice "may have
departed from the trend of late 19th-century decisions.""'
Furthermore, it noted that the majority of modem decisions "have
held corporations liable for punitive damages imposed because of the
acts of their agents, in the absence of approval or ratification.""
Although ASME did not authorize or ratify the violations, the Court
explained that treble damages were designed not simply to punish but
to deter antitrust violations.'54

Continued reliance on The Amiable Nancy and Prentice for the
proposition that punitive damages cannot be imposed upon an
employer for the acts of managerial employees cannot go
unchallenged. The Amiable Nancy involved a unique separation of
powers issue that simply has no application to modem maritime law.
The Prentice decision was contrary to the common law trend when it
was decided and is certainly an anomaly today.' Moreover, both
cases failed to consider deterrence, which is widely regarded as the
primary justification for vicarious liability of punitive damages.' On
the contrary, the rationales for respondeat superior liability, along with
the deterrence and punishment rationales for punitive damages,

150. Am. Soc'y of Mech. Eng'rs, Inc. v. Hydrolevel Corp., 456 U.S. 556, 577-78
(1982).

151. Id. at 575.
152. Id. at 575 n.14.
153. Id at 556, 577-78.
154. Id. at 575.
155. See, e.g., id
156. See Lake Shore & Mich. S. Ry. Co. v. Prentice, 147 U.S. 101 (1893); The

Amiable Nancy, 16 U.S. (3 Wheat.) 546, 2000 AMC 2693 (1818).
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support vicariously imposing punitive damages on employers for the
acts of managerial employees within the scope of their employment.'"

IV. DETERRENCE, PUNISHMENT, AND OTHER POLICY

JUSTIFICATIONS OF VICARIOUS LIABILITY FOR PUNITIVE

DAMAGES

A. Respondeat Supeior Liability Justifications andLinitations

To understand why punitive damages should be vicariously
imposed on employers for the conduct of managerial employees, it is
useful to first review the scope and rationales for imposing vicarious
liability for compensatory damages.

Respondeat superior liability is a form of true strict liability in
tort. However, an employer is only liable after the plaintiff first
establishes that an employee committed a negligent or intentional
wrong within the scope of their employment.' This distinguishes it
from other forms of strict liability, such as products liability for
manufacturing defects, which impose liability even though no fault is
found on the part of anyone.' Although states differ in defining
when an act is within the scope of employment, generally the
employee must have committed the act while in furtherance of the
employer's business."

The scope of the employment requirement is a significant
limitation on the vicarious imposition of punitive damages. While the
scope of the employment includes many employee acts expressly
prohibited by the employer,6' it excludes many harms caused by the

157. See, e.g., Pac. Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 14 (1991) (noting that
vicarious liability for punitive damages deters misconduct better than a rule requiring
employer independent fault and encourages oversight of employees).

158. See RESTATEMENT (THIRD) OF AGENCY § 7.07 (AM. LAW INST. 2006); see, e.g.,
Newport News Indus. v. Dynamic Testing, Inc., 130 F. Supp. 2d 745, 751 (E.D. Va. 2001).
"[Olne cannot bring a claim of 'respondeat superior,' instead one simply relies on this theory
as a vehicle for imposing on the principal liability for the underlying wrongful acts of the
agent." NewportNews Indus., 130 F. Supp. 2d at 751.

159. See RESTATEMENT (THIRD) OF TORTS: PRODUCTS LIABiLiTY § 2 cmt. a (AM. LAW
INST. 1998); John L. Watts, Fainess and Uility m Products Liability: Balancing Individual
RightsandSocial Welfare, 38 FLA. ST. U. L. REv. 597, 624 (2011) (discussing manufacturing
defects).

160. RESTATEMENT (THIRD) OF AGENCY § 7.07 (AM. LAW INST. 2006) (noting that
some states focus more on the intent of the employee to further his employer's business while
others focus more on the foreseeability of the conduct in light of the employer's enterprise).

161. Id at cmt. c ("[C]onduct is not outside the scope of employment merely because
an employee disregards the employer's instructions."); RESTATEMENT (SECOND) OF AGENCY
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tortious acts of employees even though the employment was a cause
in fact of the harm.'62 Many intentional torts committed by employees
while at their place of business or utilizing equipment or facilities
provided by the employer will not subject the employer to vicarious
liability.'63 In fact, many, if not most, employee actions that could
justify punitive damages are deemed outside the scope of the
employment and do not create liability for the employer.'" In these
cases, the employee's motivations are personal and, therefore, outside
the scope of employment because they did not further the employer's
business even if the employment may have provided the
circumstances, opportunities, or means necessary for the wrong to
occur."' Other employee actions, such as travelling to and from work,
fall outside the scope of employment although a desire to serve their
employer motivated the action.'" These actions are considered too
remote from the business enterprise to justify cost internalization.'
Although respondeat superior liability is strict liability, the scope of
the employment limitation is a substantial restriction on the doctrine,
limiting the application to its jurisprudential foundation.

While courts and scholars have offered many justifications for
respondeat superior liability, three justifications are thought to be the
most compelling. First, and perhaps most importantly, respondeat
superior liability forces employers to internalize all the costs of the

§ 230 (AM. LAW INST. 1958) (noting that an act, although forbidden or done in a forbidden
manner, may be within the scope of employment).

162. See RESTATEMENT (THIRD) OF AGENCY § 7.07 cmt. b (AM. LAW INST. 2006).
163. See, e.g., Lisa M. v. Henry Mayo Newhall Mem'l Hosp., 907 P.2d 358, 362 (Cal.

1995) (footnotes omitted) ("The nexus required for respondeat superior liability-that the tort
be engendered by or arise from the work-is to be distinguished from 'but for' causation.
That the employment brought tortfeasor and victim together in time and place is not
enough.").

164. RESTATEMENT (SECOND) OF AGENCY § 231 (AM. LAW INST. 1958) (noting that
most serious crimes are outside of the scope of employment).

165. Jordan v. Medley, 711 F.2d 211, 216 (D.C. Cir. 1983) ("[Tlhe very nature of the
alleged tort-assaulting an unarmed woman with a loaded, semi-automatic rifle-at least
permits the imputation of purely personal motivation.").

166. See Barclay v. Briscoe, 47 A.3d 560, 565 (Md. 2012) (stating the general going
and coming rule); Beard v. Brown, 616 P.2d 726, 736 (Wyo. 1980) (holding that employees'
payment for time going to and from work alone is not sufficient to place employees within
scope of employment).

167. See generally Harold J. Laski, The Basis of Vicatious Liabdky, 26 YALE L.J.
105, 113-14 (1916) (providing an early and thoughtful discussion of the rationales for
respondeat superior liability).
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harms their enterprise foreseeably causes.6  Second, respondeat
superior liability provides incentives for employers to exercise care in
the selection, training, and supervision of their employees.6  Finally,
because many employees are likely to be judgment proof-incapable
of paying a judgment against them-respondeat superior liability
greatly increases the probability that a tort victim will be
compensated.7"

Enterprise liability is justified by both fairness and efficiency
concerns.'7' Judge Henry Friendly of the United States Court of
Appeals for the Second Circuit, focusing on fairness, reasoned, "a
business enterprise cannot justly disclaim responsibility for accidents
which may fairly be said to be characteristic of its activities. The
employer multiplies its productivity by acting through employees but
also multiplies the risk of harm to others. Fairness requires that if an
employer seeks to profit through an employee's vicarious work, it
should be responsible for the vicarious harms caused. On the other
hand, Justice Roger Traynor of the California Supreme Court,
focusing on efficiency, declared that "[t]he principal justification for
the application of the doctrine of respondeat superior ... is the fact
that the employer may spread the risk through insurance and carry the
cost thereof as part of his costs of doing business."'7  Not only is the
employer in the best position to insure against the loss, but imposing
liability on the employer also helps ensure that it produces a socially
optimal level of goods or services.'74 In the absence of vicarious

168. WLLIAM L. PROSSER, HANDBOOK OF THE LAW OF TORTS 458-59 (4th ed. 1971);
Guido Calabresi, Some Thoughts on Risk Distibution and the Law of Torts, 70 YALE L.J.
499, 500 (1961); Gregory C. Keating, The Theozy ofEnterpise Liability and Common Law
Stict Liability, 54 VAND. L. REv. 1285, 1303-08 (2001) (explaining the enterprise liability
rationale for respondeat superior liability); Mark E. Roszkowski & Christie L. Roszkowski,
Making Sense of Respondeat Superor: An Integrated Approach for Both Negligent and
Intentional Conduct, 14 S. CAL. REv. L. & WOMEN'S STUD. 235, 239-40 (2005) (discussing
enterprise liability rationale for respondeat superior liability).

169. Roszkowski & Roszkowski, supra note 168, at 240; see also Laski, supra note
167, 113-14 (discussing justifications for respondeat superior liability).

170. See, e.g., Alan 0. Sykes, The Boundries of Vicarious Liability: An Economic
Analysis of the Scope ofEmployment Rule and Related Legal Doctrines, 101 HARv. L. REV.
563, 569 (1988).

171. But see Gary T. Schwartz, The Ridden and Fundamental Issue of Employer
Vicatious Liability, 69 S. CAL. L. REv. 1739, 1749 (1996) (discussing both the economic and
fairness justifications for vicarious liability).

172. Ira S. Bushey & Sons, Inc. v. United States, 398 F.2d 167,171, 1968 AMC 2729,
2734 (2d Cir. 1968).

173. Johnston v. Long, 181 P.2d 645, 651 (Cal. 1947).
174. See, e.g., Sykes, supza note 170.
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liability, the employer could shift the cost of harms caused by its
employees to the injured party or the public who ultimately pays for
their care and support. Even if the employer could not have
reasonably prevented the harm and it is the type of harm that
inevitably occurs in the course of performing the employer's business,
it is both fair and efficient that the employer should compensate the
victim. 75

Additionally, by forcing employers to internalize the cost of
harms caused by employees, respondeat superior liability creates
incentives for employers to carefully select, train, and supervise
employees, reducing the amount of harm caused by the employer's
business.' Employers are in a superior position to weigh the risk of
harm to others against the loss of productivity caused by exercising
greater care.'" Individually, employees are likely to overestimate their
ability to work safely without following safety procedures,
particularly if those procedures may reduce their immediate
productivity.' The employer, however, is more likely to take a long-
term, enterprise-wide perspective and infer that its employees will
collectively cause harm to themselves or others if they are not
following safety procedures.'79 Additionally, employees may lack
incentive to avoid creating unreasonable risks of harm to others
because they are judgment proof.'" The dangers are exacerbated
when greater caution would involve compromising productivity for

175. See generally Keating, supra note 168, at 1286-88 (describing its origins in
Workers Compensation schemes in England and the United States); Watts, supra note 159, at
620 (discussing the fairness and efficiency of enterprise liability in products liability).

176. See Shedd Brown Mfg. Co. v. Tichenor, 257 S.W.2d 894, 896 (Ky. 1953)
(explaining that the public policy justification for respondeat superior is to encourage
employer vigilance in supervising employees to protect the public); Sykes, supra note 170, at
567 (discussing the economic inefficiencies of personal liability in the absence of vicarious
liability).

177. Sykes, supra note 170, at 568 n.14.
178. See Fahey v. Rockwell Graphic Sys., Inc., 482 N.E.2d. 519, 524-26 (Mass. App.

Ct. 1985) (discussing the foreseeability that workers will remove product safety guards that
slow down production despite the obvious increased risk to themselves).

179. See Fleming James, Jr., Accident Liability Reconsidered: The Impact ofLiability
Insurance, 57 YALE L.J. 549, 561 (1948) (discussing the decline in the industrial accident
rate following the adoption of workers' compensation insurance). Similarly, workers'
compensation laws are intended to force employers to internalize the cost of workplace injury
and reduce the risks where it is financially reasonable to do so. Id. at 560-61. ButseeEmily
A. Spieler, Perpetuating Risk? Workers' Compensation and the Persistence of Occupational
la/uties, 31 Hous. L. REv. 119 (1994) (discussing the failure of workers' compensation to
significantly lower injury rates).

180. Sykes, supra note 170, at 567.
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which the employee has tangible financial incentives.'"' On the other
hand, employees are likely to comply with their employer's training
and supervision if continued employment and an increase in
compensation are contingent on compliance.'82 If the employer is
vicariously liable for all of the tortious harms caused by employees
performing its work, it has the incentive to take measures that prevent
and insure against the harm.

It could be argued, however, that because the employer is directly
liable for its own negligence in failing to exercise reasonable care in
the selection, training, and supervision of its employees, the incentives
provided by vicarious liability are unnecessary.'83 Nevertheless,
serious proof and causation problems impose barriers to recovery if
the tort victim is required to prove employer fault in the selection,
training, or supervision.'" The employer's negligent hiring or training
is far more remote in the causal chain than the direct evidence of the
employee's negligence.' Proof of these claims can be hindered by
employers' efforts to influence the testimony of their employees and
other efforts to obfuscate the true depth of their capability during
discovery.' Moreover, proving these claims necessitates far more

181. Id at 567-68 (discussing the economic inefficiencies of personal liability in the
absence of vicarious liability).

182. Id. at 570.
183. See RESTATEMENT (SECOND) OF AGENCY § 213 (AM. LAW INST. 1958).
A person conducting an activity through servants or other agents is subject to
liability for harm resulting from his conduct if he is negligent or reckless:
(a) in giving improper or ambiguous orders of in failing to make proper

regulations; or
(b) in the employment of improper persons or instrumentalities in work

involving risk of harm to others:
(c) in the supervision of the activity; or
(d) in permitting, or failing to prevent, negligent or other tortious conduct by

persons, whether or not his servants or agents, upon premises or with
instrumentalities under his control.

Id This section encompasses not only the doctrine of negligent hiring, but also the related
negligent retention, negligent supervision and training, and negligent entrustment causes of
action. Seeid

184. See Rodolfo A. Camacho, How To Avoid Negligent HIiring Litigation, 14
WHIrrER L. REv. 787, 802 (1993) ("[T]he plaintiff must establish that his or her injuries
were actually and proximately caused by characteristics of the employee which the employer
knew or suspected might cause harm.").

185. Seeid.at802.
186. See Richard C. Wydick, The Ethics of Witness Coaching, 17 CARDOzO L. REV.

1, 9, 34 (1995). Because attorneys representing corporate defendants have attorney-client
privilege with employees, witness coaching can make it difficult for the plaintiff to
effectively discover evidence. See id (explaining ethical and unethical ways in which
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discovery and often expert testimony that is expensive and potentially
cost prohibitive in claims involving modest damages."' Vicarious
liability eliminates these real-world proof issues associated with
establishing employer fault, while limiting liability to the employee's
acts in furtherance of the employer's business.

Finally, respondeat superior liability is often the only way for the
victim to receive compensation.' In many instances, a tort judgment
against an employee will not result in compensation because the
employee is not likely to possess the financial wherewithal to satisfy a
judgment.'" Without respondeat superior liability, those with the most
severe losses are least likely to be fully compensated.'" Indeed,
because most attorneys that represent plaintiffs are providing their
services on a contingency fee basis, plaintiffs would have a hard time
finding attorneys willing to pursue their claims against likely
insolvent employees.'

B. Justifications for Pmitive Damages

Punitive damages are generally acknowledged to serve two
primary purposes: deterrence and punishment.'92 While this Article
will focus on these rationales, punitive damages also advance public
policy by encouraging private lawsuits in which compensatory
damages alone might be insufficient to finance the costs of
litigation.'93 Punitive damages also serve to compensate the wronged
party when the full scope of damages is impossible to prove but

witness coaching can alter and influence testimony); John L. Watts, To Tell the Truth: A Qui
Tam Action for Pegury in a Civil Proceeding Is Necessary To Protect the Integrity of the
Civil Judicial System, 79 TEMP. L. REv. 773, 786-87 (2006) (discussing how witness
coaching may facilitate perjury).

187. Sykes, supa note 170, at 570.
188. See Alan 0. Sykes, The Economics of Vicarious Liability, 93 YALE L.J. 1231,

1240 (1984) (explaining how vicarious liability enhances victim compensation when the
wrongdoer is insolvent).

189. Sykes, supra note 170, at 568 (discussing the economic inefficiencies of personal
liability in the absence of vicarious liability).

190. Stephen G. Gilles, The Judgment-Proof Society, 63 WASH. & LEE L. REv. 603,
606 (2006).

191. Id at 608 (explaining that the judgment proof problem depends upon the size of
the harm caused in relation to the defendant's assets).

192. See, e.g., Pac. Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 21 (1991); Polinsky &
Shavell, supra note 41, at 873 (arguing for imposition of punitive damages only when it is
necessary to further punishment and deterrence goals from an economic analysis).

193. See DAN B. DOBBS, LAW OF REMEDIES 314 (2d ed. 1993).
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nevertheless very real. 94 Imposing punitive damages on employers
for the acts of managerial employees advances all of these objectives
and does so more effectively than a rule requiring employer
authorization or ratification.

1. Deterrence

One of the most widely recognized justifications for the
imposition of punitive damages is deterring torts for profit.' These
occur when the defendant's wrongful conduct is calculated to make or
save more money than the cost of compensatory damages the
defendant might ultimately have to pay.9 6 These torts for profit are
most likely to occur when the harm is either undetected by some of
the victims, the wrongful conduct is unknown to some of the victims,
the identity of the wrongdoer is unknown to some of the victims, or
the provable damages are less than the defendant's benefits.' Under
these circumstances, punitive damages help to balance the corporate
books against wrongful action by eliminating the profit or savings.'98

Imposing criminal liability on a corporation may serve to
express the moral condemnation of the community, but it is far less
likely to deter a corporation than a natural person.'99 Under the law,
corporations are legal persons for most purposes, but they are, of

194. See Dan B. Dobbs, Endhg PAishment in 'Punitive" Damages: Detenrnce-
MeasuredRemedies, 40 ALA. L. REv. 831, 846-47 (1989).

195. See id; see also STEvEN SHAVELL, EcoNoMIC ANALYSIs OF ACCIDENT LAW 162
(1987) ("If liability equals losses caused multiplied by ... the inverse of the probability of
suit, injurers will act optimally under liability rules despite the chance that they will escape
suit.").

196. See, eg., Rookes v. Barnard [1964] AC 1129 (HL) 1226 (appeal taken from
Eng.); Polinsky & Shavell, supra note 41, at 873-74, 887-88 (proposing that punitive
damages should only be awarded when the injurer has a chance of escaping liability from the
harm he causes and the amount awarded should be such that, on average, the punitive
damages would equal the harm actually caused).

197. See Mathias v. Accor Econ. Lodging, Inc., 347 F.3d 672, 676 (7th Cir. 2003)
(explaining circumstances in which the due process presumption against the single digit ratio
of compensator to punitive damages should not apply); Philip H. Corboy, Vicarious Liablity
for Punitive Damages: The Effort To Constitutionahze "Tort Reform," 2 SETON HALL
CONST. L.J. 5, 11-12 (1991); Polinsky & Shavell, supra note 41, at 874 (asserting that
punitive damages should be awarded only if the wrongdoer has a chance of escaping liability
for some of the harm that they cause).

198. See Dobbs, supra note 194, at 863-64 (arguing that punitive damages should be
awarded even in the absence of malicious or reckless conduct when torts are profitable after
compensatory damages are paid).

199. V.S. Khanna, Corporate Cimiunal Liabity: What Purpose Does It Serve? 109
HARV. L. REv. 1477, 1484 (1996) (discussing the historical criticism of corporate criminal
liability).
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course, very different from human beings in ways that fundamentally
affect their behavior.20 The criminal law plays a primary and

powerful deterrent role on human beings.20' The fear of incarceration,
loss of basic rights, personal liability for fines, ethical constraints, and

the shame of social stigma associated with criminal convictions serve

as visceral checks on unlawful behavior.202 The criminal law's use of

corporal punishment and depravation of liberty in response to

malicious intent or wrongful mens rea does not neatly apply to

corporate persons.203 Corporations, as legal constructs, cannot be

handcuffed, incarcerated, or forced to suffer the personal indignities

associated with these experiences.20
4

More importantly, corporations need additional deterrence

because they lack the sense of morality that serves as the primary

reason most humans comply with the law.205 As noted in Justice John

Paul Stevens's dissent in Citizens United v Federal Election

Commission, "corporations have no consciences, no beliefs, no

feelings, no thoughts, no desires. While humans, individually and

collectively, are the decision makers and actors of all corporate

conduct, their conscience, beliefs, desires, and empathy may not be

200. Russell B. Stevenson, Jr., Corporations and Social Responsibility: In Search of

the Corporate Soul, 42 GEO. WASH. L. REv. 709, 713 (1974) ("The corporate person is not,
the protestations of the corporate managers to the contrary notwithstanding, a member of

society in the same sense as the individual person. There is no effective mechanism for

socializing a corporation. It cannot be educated. It cannot be shamed. To an increasing

extent society is not even capable of punishing it. The result is an institution truly responsible

to no one.").
201. See, e.g., Paul J. Hofer & Mark H. Allenbaugh, The Reason Behind the Rules:

Fiding and Using the Phlosophy of the Federal Sentencing Guideles, 40 AM. CRIM. L.

REv. 19, 60-62 (2003) (discussing the prominence of deterrence as a goal for Federal

Sentencing guidelines).
202. See David S. Abrams, The Imipnsoner's Dilemma: A Cost-Benefit Approach to

Incarceration, 98 IOWA L. REv. 905, 921 (2013) (discussing the general deterrent effect of

incarceration).
203. Khanna, supra note 199, at 1484-87.
204. See Gregory M. Gilchrist, The Expressive Cost of Corporate Imruny, 64

HASTINGS L.J. 1, 55 (2012) (arguing that the primary justification for imposing criminal

liability on corporations is the expression of society's moral condemnation rather than

deterrence).
205. See Paul H. Robinson & John M. Darley, The Utiity ofDeser 91 Nw. U. L.

REv. 453, 477-78 (1997) (asserting that the criminal law cannot effectively deter wrongdoing

unless it reflects popular intuitions about just deserts); Stuart P. Green, Why It's a Crine To

Tear the Tag Off a Mattress: Overcniminalization and the Moral Content of Regulatory

Offenses, 46 EMoRY L.J. 1533, 1576 (1997).
206. Citizens United v. FEC, 558 U.S. 310, 466 (2010) (Stevens, J., concurring in part

and dissenting in part).
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reflected in corporate conduct.207  The diffusion of responsibility,
control, and power within corporate entities results in what has been
described as a soulless20 entity not truly responsible to anyone.20
Individuals who feel internal constraints for private actions that they
know are irresponsible or wrong rationalize that, as a cog in a giant
machine, they bear little responsibility for the harms caused by the
collective corporate conduct.210  This diffused decision-making
structure of large corporations has a dehumanizing effect on corporate
conduct.2 1'

Unlike natural persons, a corporation's singular objective is to
enhance corporate profit and shareholder gain. Civil liability,
fortified with appropriate punitive damages, deters the corporation in
the same way corporal punishment deters natural persons by hitting
them in the only place they are sensitive to the blow-the corporate
coffers.

Civil liability for punitive damages is also more effective at
deterring corporate wrongdoing than a criminal fine because it is

207. Id; see Stevenson, supra note 200; Douglas Litowitz, Are CorpomdonsEvil?, 58
U. MIMI L. REv. 811, 815 (2004).

When a business attains a certain size, the entity itself takes on a kind of
transcendental force, converting everyone into mere role players to serve the higher
purposes of the institutional empire. Massive size is also correlated with
bureaucracy and an advanced division of labor, which ensure that managers remain
far removed from the effects of their actions. All of the wrongdoing is mediated
through endless layers of agents and advisors, with the result that no single person
caused the problem and therefore no one individual is responsible.

Litowitz, supra.
208. See M. Scorr PECK, PEOPLE OF THE LIE: THE HOPE FOR HEALING HUMAN EvIL

210-18 (1983). Dr. Scott Peck attributes the propensity for wrongdoing of groups and
organizations to the specialization and division of labor and responsibility of individual
members. This causes a "fragmentation of conscience" and a willingness of individuals to
feel little moral responsibility for the action of the collective whole, a passing of the moral
buck. Id; Stevenson, supra note 200.

209. Stevenson, supra note 200, at 713.
210. PECK, supra note 208; Susanna M. Kim, Chamcteristcs of Soulless Peisons: The

Appcability of the CharacterEvidence Rule to Corporations, 2000 U. ILL. L. REv. 763, 763-
64 ("To a seemingly ever-increasing extent the members of society, individual and corporate
alike, are awash in an existential sea, out of sight of beacons of external guidance. The
individual may make up, in part, for this absence of navigational aids by turning inward for a
sense of direction. The corporate personality, however, looks inward into darkness. The
corporation has no soul."); Laski, supra note 167, at 124 ("[I]t is unfortunately too clear that
men may act very differently in their institutional relations than in their ordinary mode of
life."); Litowitz, supra note 207; Stevenson, supra note 200, at 713, 717.

211. See FRIEDRICH NIETZSCHE, BAsIC WRITINGS OF NIETZSCHE 280 (1968)
("Madness is rare in individuals-but in groups, parties, nations, and ages it is the rule.").

722 [Vol. 91:691
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more likely to be imposed.212 Criminal fines are accompanied by
criminal procedural protections that diminish their certainty and thus
their deterrent effect.213 Criminal defendants cannot be compelled to
testify, have the right to confront witnesses, and have the right to
exclude important evidence that may be admissible in civil trial, and
convictions require proof beyond a reasonable doubt.214 Perhaps more
importantly, only government prosecutors can seek criminal
sanctions.215 These government actors are already overburdened and
under political pressure to focus resources on prosecuting natural
persons committing violent crimes.216 The sheer number of plaintiffs
eager to prosecute civil claims against corporations dwarfs the limited
number of criminal prosecutors. The private attorneys motivated by
the potentially large contingency fees make it more likely that
corporations will be subject to punitive damages and forced to
internalize these costs.217 The proliferation and success of state and

212. See Crawford v. Washington, 541 U.S. 36, 68-69 (2004) (holding that testimonial

evidence is subject to the Confrontation Clause); In r Winship, 397 U.S. 358, 368 (1970)
(requiring proof beyond a reasonable doubt); Miranda v. Arizona, 384 U.S. 436, 467 (1966)

(holding that a criminal defendant has a right to be informed of the right to remain silent);
SANFORD H. KADISH & STEPHEN J. SCHULHOFER, CRIMINAL LAW AND ITS PROCESSES 150-53

(5th ed. 1989). Studies have repeatedly demonstrated that increasing the risk of punishment

has a greater deterrent effect than does increasing the severity of punishment. See KADISH &

SCHULHOFER, supra (summarizing literature supporting the conclusion that the likelihood of

punishment has greater deterrent effect than severity of punishment); Michael K. Block &

Robert C. Lind, An Economic Analysis of Chmes Punishable by mprisonmen 4 J. LEGAL

STuD. 479, 483 (1975) (analyzing the deterrent effect of imprisonment based on probability

and severity of sentence).
213. See Khanna, supm note 199, at 1511-16 (arguing that the preponderance of the

evidence or clear and convincing standard of proof is more efficient than the beyond a

reasonable doubt criminal standard when addressing corporate wrongdoing).
214. See generally Lee R. Russ, Annotation, Standard of Proof as to Conduct

Underlying Punitive Damage A wards-Modem Status, 58 A.L.R. 4th 878 (1987) (providing

that most states mandate that the requirements for punitive damages be established by clear

and convincing evidence but several states only required the preponderance of the evidence

standard). Colorado appears to be alone in requiring proof beyond a reasonable doubt before

punitive damages may be awarded. COLO. REv. STAT. § 13-25-127 (2016).
215. Bauer v. Marmara, 774 F.3d 1026, 1032, 2015 AMC 554, 562 (D.C. Cir. 2014)

("[T]he Government alone determines whether to prosecute offenders.... '[A] private

citizen lacks a judicially cognizable interest in the prosecution ... of another."' (quoting

Linda R. S. v. Richard D., 410 U.S. 614, 619 (1973) (White, J., dissenting))).
216. Daniel C. Richman & William J. Stuntz, Al Capone's Revenge: An Essay on the

Political Economy of Pretextual Prosecution, 105 COLUM. L. REv. 583, 600-06 (2005)
(explaining the public and political pressures on police and prosecutors, causing them to

focus their efforts on violent felonies, major thefts, and hard drug distribution crimes).

217. See generally Glenn Kaplan & Chris Barry Smith, Patching the Holes in the

Consumer Product Safety Net: Using State Unfair Practices Laws To Make Handguns and

Other Consumer Goods Safer, 17 YALE J. ON REG. 253, 255-56 (2000) (explaining that
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federal qui tam statutes, which allow private parties to civilly
prosecute those who defraud the government or pollute the
environment, are testaments to this truth.218

These criminal procedural protections are an unjustifiable
obstacle to punishment when it comes to corporate defendants
because they can be effectively deterred by civil punitive damages.
Most criminal procedural protections are constitutionally required to
protect relatively powerless individuals from the government power
and the severe consequences of criminal sanctions.2 9 Corporations
are more likely to possess the resources, sophistication, and legal
representation needed to protect them from spurious punitive damage
claims than are private individuals facing government prosecutorial
abuse. These unnecessary and inefficient criminal procedures can be
avoided by employing punitive damages to punish egregious
corporate conduct.

For similar practical reasons, punitive damages vicariously
imposed on employers for the actions of their managerial employees
deters wrongdoing better than requiring employer authorization or
ratification. Requiring proof of employer authorization or ratification
creates perverse incentives for employers to delegate authority
without providing sufficient corporate oversight.220 The employer can
demand managers meet performance goals while the employer sticks
its head in the sand to avoid knowing how the sausage was made.221

Requiring employer authorization, approval, or ratification allows the
employer to reap the profits of the wrongful conduct while

products liability law allows private suits to regulate products safety far more effectively than
government actions and that most products, while not subject to existing regulation, are
covered by general products liability standards).

218. See David Freeman Engstrom, Harnessing the Private Attorney General:
Evidence From Qui Tarn Litigation, 112 COLUM. L. REv. 1244, 1270-81 (2012) (discussing
the successor qui tam suit by private relators).

219. See, e.g., Chambers v. Florida, 309 U.S. 227, 236 (1940) ("Tyrannical
governments had immemorially utilized dictatorial criminal procedure and punishment to
make scapegoats of the weak, or of helpless political, religious, or racial minorities and those
who differed, who would not conform and who resisted tyranny."); Corboy, supra note 197,
at 45 (citing Santosky v. Kramer, 455 U.S. 745, 756, 760 (1982)).

220. See Pac. Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 14 (1991); Corboy, supra note
197, at 18 (noting that the vicarious imposition of punitive damages creates incentives for
upper-level management to take affirmative action to prevent wrongful conduct).

221. John C. Coffee, Jr., 'No Soul to Damnn: No Body to Kick"' An Unscandalized
Inquiry into the Problem of Corporate PAnishment, 79 ICH. L. REv. 386, 410 (1981);
William S. Laufer, Corporate Prosecution, Cooperation, and the Trading ofFavors, 87 IOWA
L. REv. 643, 657-59 (2002).
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condemning the manager's actions when or if discovered, placing the
blame at the feet of the prior corporate darling.'22

Even when the employer has expressly authorized or ratified the

employee's conduct, it will be difficult for the plaintiff to prove except
in the most blatant cases. Sophisticated employers are not likely to
make an evidentiary trail of their misconduct. Authorization,
approval, and encouragement can be subtly conveyed without leaving
proof capable of satisfying evidentiary burdens.223 Even when more
than a wink or a nod is involved, all the evidence is likely to be under
the exclusive control of the defendant.224 Liberal discovery rules are

designed to remedy this "evidence asymmetry,22 but it is

"extraordinarily naive" to think the defendant who is willing to
authorize wrongful conduct is also willing to turn over proof of its

complicity to the plaintiff in response to a civil discovery request.226 It

is far more likely that bad conduct will be deterred if the employer is

strictly liable for the acts of its managerial employees-selected and

empowered by the employer-who act in furtherance of the

employer's business. The managerial agent test also advances the
other goal of punitive damages: punishment.

2. Punishment

While the primary justification for vicarious imposition of

punitive damages is deterrence and although this justification alone is

sufficient,227 is worth noting that there are compelling deontological
and utilitarian punishment justifications for the vicarious imposition

of punitive damages on employers for actions of managerial
employees.

222. Laufer, supra note 221 (describing what he termed "reverse whistleblowing,"

whereby upper-level management delegated responsibility and performance pressure to

disposable lower-level managers and then blamed them when wrongdoing was discovered).

223. Corboy, supra note 197, at 19 ("A word, a gesture, or a tone may be a sufficient

indication from a master to his servant that some lapse from the legal standard of care or

honesty will be deemed acceptable service. Yet who could prove such a measure of

complicity." (quoting GLANVILLE WILLIAMS, SALMOND ON JURISPRUDENCE § 152 (11th ed.

1957))).
224. Id at 20.
225. Id. at 20 n.59 (quoting Jason S. Johnston, Punitive Liability: A New Paradigm of

Efficiency in Tort Law, 87 COLUM. L. REV. 1385, 1403 (1987) (discussing evidentiary

asymmetries as a reason for strict product liability)).
226. Id at 20.
227. Id at 47 (calling the alleged unfairness of punishment a "straw man" because

deterrence is the justification that matters); see Dobbs, supm note 194 (suggesting that both

the measure and availability of punitive damages should be based solely on deterrence goals).
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From a deontological perspective, the vicarious imposition of
punitive damages is justified as retribution-the morally blameworthy
deserve to suffer for their conduct.228 When applied to corporations,
some may see retribution as the moral equivalent of attributing blame
to a child's toy that was tripped over while walking through a dark
room.29  Others maintain that corporations, independent of the
individuals that compose them, are the equivalent of metaphysical
moral agents.230 Still, others insist that senior officials and directors
are necessarily blameworthy because, as fiduciaries, their will
becomes inextricably bound with the will of the corporation.23 At a
minimum, punishing employers for its managerial agent's actions can
be justified as a reasonable allocation of moral guilt on the
corporation for whose benefit the manager was acting.232 Each of
these concepts justifies punishment of the corporation as retribution
for egregious wrongs.233

The primary argument against the retributive justice rationale for
vicariously imposing punitive damages on a corporation is that it is
overinclusive, rough justice that often punishes natural persons who
do not deserve the blame.2 3 Stockholders, employees, and customers

228. See Thomas B. Colby, Clearig the Smoke from Philip Morris v. Williams: The
Past, Present and Future of Punitive Damages, 118 YALE L.J. 392 (2008) (arguing that
punitive damages are best explained as a legalized private punishment or revenge for the
harm done to the plaintiff); see also Pac. Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 19 (1991)
("[P]unitive damages are imposed for purposes of retribution and deterrence.").

229. Polinsky & Shavell, supra note 41, at 949 ("The notion that individuals would
want to punish firms per se strikes us as not entirely different from the idea that individuals
would want to punish inanimate objects for causing harm (such as trees that fall on
people).").

230. See, eg., PETER A. FRENCH, JEFFREY NESTERUK & DAVID T. RISSER,
CORPORATIONS IN THE MORAL CoMMuNTry 12-23 (1992); see Lawrence E. Mitchell &
Theresa A. Gabaldon, If I Only Had a Heart: Or, How Can We Identify a Corporate
Moraty, 76 TUL. L. REV. 1645, 1660 (2002) (suggesting that from a functional viewpoint,
corporations are the equivalent of moral beings).

231. See Amy J. Sepinwall, Gulty by Proxy: Expandig the Boundaies of
Responsibfitymn the Face of Corporate Crne, 63 HASTINGS L.J. 411, 416, 447 (2012).

232. Protectus Alpha Navigation Co. v. N. Pac. Grain Growers, Inc., 767 F.2d 1379,
1386, 1986 AMC 56, 65-66 (9th Cir. 1985) ("[N]o reasonable distinction can be made
between the guilt of the employee in a managerial capacity acting within the scope of his
employment and the guilt of the corporation.").

233. But see John Hasnas, Where Is Felir Cohen When We Need Him.-
Transcendental Nonsense and the Moral Responsibility of Corporations, 19 J.L. & POL'Y 55,
77 (2010) (arguing that there is no nonutilitarian justification for punishing corporations).

234. See, e.g., Michael F. Sturley, VicariousLiabiityforPuritive Damages, 70 LA. L.
REv. 501, 516 (2010).
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that did not know of or participate in the wrongdoing bear the cost of
the punitive damages imposed on the corporation.235

This objection is overstated, and to the extent it has merit, it
applies far more to criminal prosecutions than civil punitive damages.
First, although stockholders, employees, and customers may suffer
monetary loss as a result of punitive damages, they are not punished
and do not suffer the social stigma of a criminal conviction or
personal liability. Stockholders, employees, and customers often
stand to gain from the misconduct of the company regardless of their
knowledge or complicity in the wrongdoing."' The countervailing
partial or even complete loss of their investment is a risk stockholders
knowingly take.237 Further, their risk is limited to their investment,
and they should not profit from the wrongs of others."' Similarly,
employees should not be compensated with ill-gotten corporate gains,
and customers should not enjoy the benefits of low-priced products
and services that have been subsidized by the profit-maximizing
wrongs of managerial employees acting in furtherance of the

employer's business.239 Indeed, there is a fitting symmetry between
the purely financial consequences of punitive damages on
stockholders, employees, and customers and the financial benefits
they stand to gain from corporate wrongdoings.

Furthermore, this collateral damage problem is not unique to
punitive damages imposed on corporations but is equally present with

235. See, e.g., Hasnas, supra note 233, at 76-78 (arguing that attributing moral

responsibility to corporations results in unjust punishment of morally innocent humans,

including shareholders, consumers, and employees); Michael B. Metzger, Corporate

Crminal Liability for Defective Products: Policies, Problems, and Prospects, 73 GEO. L.J. 1,
11,68 (1984).

236. 1-4 PUNITiVE DAMAGES § 4.10 (2016), Lexis ("[S]hareholders may benefit from

the wrongdoing of the corporate employees.").
237. But see Theresa A. Gabaldon, The Lemonade Stand: Feminist and Other

Reflections on the Limited Liability of Corporate Shareholders, 45 VAND. L. REv. 1387,
1446-47 (1992) (proposing the abandonment of shareholder limited liability).

238. See Sandra L. Nunn, Note, The Due Process Ramifications ofPuaitive Damages,

Continued: TXO Production Corp. v. Alliance Resources Corp., 113 S Ct. 2711 (1993), 63

U. CINCINNATI L. REv. 1029, 1095-96 (1995) (acknowledging that "shareholders should bear

the loss, because they profited from" the wrong, but insisting that compensatory damages

should be sufficient to disgorge these benefits). The problem with the analysis is the

erroneous assumption that all persons harmed will seek recovery and be able to prove their

losses.
239. See also Timothy P. Glynn, Beyond "Unlimiting" Shareholder Liability:

Vicarious Tort Liability for Coiporate Officers, 57 VAND. L. REv. 329, 334, 396 (2004)

(proposing that a corporation's highest-ranking officer should, under some circumstances, be

vicariously liable for the torts of the enterprise).
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the criminal and civil punishment of individual defendants. When we
punish natural persons through punitive damages, criminal fines, or
incarceration, it often harms the innocent children, spouses, friends,
and employees of the blameworthy.240 The problem of unintended
consequences is not uniquely poignant in the employer, managerial
employee, or corporate context; it is an unfortunate reality of judicial
punishment generally.241

Punishment can also be justified solely from a utilitarian
perspective without any regard for deterrence. The broader society
may receive satisfaction from corporations being punished for the
wrongs of managerial employees even if the corporation's official
policy was violated and the acts were never ratified.242 Punishing
corporate wrongdoing sends the message that society rejects the
notion that profits matter more than justice.243 When corporate
conduct conflicts with society's normative beliefs, treating the
corporation as a moral being deserving of punishment serves to
reinforce the legitimacy of the legal system and, consequently,
improves conformity with the law throughout society.2" Still others
want to see blameworthy people within the corporation suffer as a
result of the entity being punished.245 In any event, this expression of
moral condemnation has beneficial consequences independent of
deterrence.246

Finally, the Supreme Court's grant of broad First Amendment
rights, to corporations in Citizens United creates a countervailing
consequential need to treat them as moral beings deserving of
punishment for egregious conduct.247 If corporations are free to
exercise their First Amendment rights without regard to whether the
message conforms to the individual beliefs of stockholders,

240. Darryl K. Brown, Cost-Benefit Analysis in Chminal Law, 92 CAL. L. REv. 323,
345-49 (2004) (discussing the hidden costs of criminal punishment on families and
communities).

241. Id
242. Polinsky & Shavell, supra note 41, at 949.
243. See Gilchrist, supo note 204, at 7.
244. See, e.g., Metzger, supra note 235, at 11, 59 (noting that moral culpability of

those punished is necessary for public support of the legal system); Nim Razook, Obeying
Common Law, 46 AM. Bus. L.J. 55, 64-66 (2009) (discussing studies that suggest people
obey the law not simply to avoid punishment, but because they believe it is moral).

245. Metzger, supra note 235, at 11, 59.
246. See Gilchrist, supra note 204 (justifying corporate criminal liability, in part, to

reinforce people's respect for the legal system).
247. See Citizens United v. FEC, 558 U.S. 310, 352-53 (2010).
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employees, or customers, the same corporations should be subject to
punishment without regard for these individual's innocence.248 The
expressive value of punishment-society's condemnation of the
corporation for its wrongdoing-serves to diminish the corporation's
free expression influence by associating the corporate message with
the wrongdoing.249

V. DO THE RATIONALES JUSTIFYING VICARIOUS LIABILITY FOR

PUNTIVE DAMAGES APPLY TO MARITIME LAW?

Although maritime law generally looks to analogous common
law for guidance,250 the Fifth and Sixth Circuits have taken a more
restrictive approach to employer vicarious liability for punitive
damages than the vast majority of state jurisdictions.2 5 These courts
have justified this departure, in part, on the unique isolation and
dangers confronting maritime vessels and the resulting need and
historical practice of delegating almost absolute authority and
discretion to the master aboard.252 However, modem technology has
largely nullified the past factual support for this conservative
approach. To the extent it retains merit, this justification diminishes
only the punishment rationale, not the dominant deterrence
justification for punitive damages. The deterrence rationales for
vicariously imposing punitive damages are as strong or stronger in the
context of maritime law as they are for state common law actions. In
particular, punitive damages are necessary to deter maritime torts
because they are more likely than land-based torts to cause harm for
which the wrongdoer will not be held legally responsible. As a result,
punitive damages are needed to remove the financial incentive of
these wrongful acts.

248. Id. at 467 (Stevens, J., dissenting) (discussing the question of who is the speaker
when a corporation endorses a candidate).

249. See generally Daniel Winik, Citizens Informed Broader Disclosure and
Disclaimer for Corporate Electoral Advocacy m the Wake ofCitizens United, 120 YALE L.J.
622, 635-38, 637 n.90 (2010) (discussing the effect of the endorser's identity on the public's
view of the candidate).

250. See, e.g., E. River S.S. Corp. v. Transamerica Delaval Inc., 476 U.S. 858, 864-65,
1986 AMC 2027, 2032-33 (1986).

251. See supra notes 71-98 and accompanying text.
252. See supm note 80.
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A. Tec/mology Enables Employers To Monitor Managenal
Employees at Sea

In Fuhrman, the Sixth Circuit quoted at length from maritime
opinions artfully describing the physical and authoritative isolation of
the ship's captain, who confronts natural and manmade emergencies
for which he alone, as "lord of his little world," must exercise
judgment.253 These cases cautioned that captains' decisions deserved
deference and that courts must not be too quick to find fault "from the
security of a swivel chair" in offices far removed from the peril and
armed with the benefit of hindsight.25 Under the facts of Fuhrman,
the Sixth Circuit was

not prepared to hold ... that company officials sitting hundreds of
miles away had the obligation under the facts of the case to make a
decision as to the best course of action to be taken and to countermand
the orders of the master who was on the scene and in the middle of the
emergency.

The relationship of the ship master and the authority and control
he exercises over his ship in such emergencies is unique. In order to
avoid chaos aboard in such situations it is imperative that the vessel
remain under the control of a single individual with complete and
undisputed authority.2 55

This holding may have been valid under the facts of that case.256

That does not, however, justify a per se prohibition of vicarious
liability of punitive damages for actions of managerial employees
under all circumstances.

The isolation that confronted sea captains in the age of sail does
not exist with most modem maritime endeavors. In the past, the
notion of a vessel owner on shore countermanding the decisions of

253. U.S. Steel Corp. v. Fuhrman, 407 F.2d 1143, 1148-49, 1969 AMC 252, 258 (6th
Cir. 1969) (quoting United Geophysical Co. v. Vela, 231 F.2d 816, 819 (5th Cir. 1956))
("Indeed, in many, if not most, of the acts done on these melancholy occasions, there is little
time for deliberation or consultation. What is to be done, must often, in order to be
successful, be done promptly and instantly by the master, upon his own judgment and
responsibility. The peril usually calls for action, and skill, and intrepid personal decision,
without discouraging others by timid doubts or hesitating movements." (quoting Columbian
Ins. Co. of Alexandria v. Ashby & Stribling, 38 U.S. (13 Pet.) 331, 344, 2004 AMC 293, 303
(1839))).

254. Id (quoting Vela, 231 F.2d at 819).
255. Id.at 1147,1969 AMC at 258.
256. See id at 1146-47, 1969 AMC at 257. After all, the court did not find that the

captain's actions warranted punitive damages, so it could hardly impose punitive damages on
the vessel owner for failure to countermand his decisions. Id.
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the captain aboard the vessel was not only unwise but also impossible.
Thanks to a wide array of modem technological marvels, all the
information known to the captains at sea is available to employers on
land.257  This modem reality was exemplified by the facts in the
Deepwater Horzon disaster.

Despite the geographic distance between Macondo and BP's Houston
office, BP's onshore engineers, geologists, and operational supervisors
were tightly connected with the well, BP's offshore personnel, and BP's
contractors. Data from the well was transmitted in real time directly to
BP's Houston office. BP's onshore personnel communicated frequently
with those on the Hoizon, and many decisions, including operational
decisions, were made in BP's Houston office.258

While vessels may still operate in locations far removed from the
direct observation of employers, the availability of sophisticated real
time communication leads to a per se prohibition on the imposition of
punitive damages against employers for the actions of their
managerial employees at sea being unjustifiable.

Moreover, to the extent that the romanticized isolation of the
captain at sea was ever sufficient justification for a failure to
vicariously impose punitive damages, it diminished only the
retributive justice rationale.259 The prospect of vicariously imposed
punitive damages deters unreasonable performance demands on
managerial employees by employers that prefer not to know how the
results are achieved.2" Punitive damages are necessary to deter profit-
motivated wrongs committed by managerial employees when either
the harm is undetected, the wrongful conduct is unknown, the identity
of the wrongdoer is unknown, or the law does not allow compensation
for all the harms actually caused. The nature of maritime commerce
and the peculiarities of maritime substantive law create circumstances
that require the additional deterrence of vicariously imposed punitive
damages.

257. Id, 1969 AMC at 254. Indeed, in Fuhrman, 1969 technology allowed the captain
to have real time communication with the vessel owners. Id

258. In re Oil Spill by the Oil Rig "Deepwater Horizon," 21 F. Supp. 3d 657, 750,
2014 AMC 2113, 2246-47 (E.D. La. 2014). Specifically, the court noted that BP's Houston
senior drilling engineer failed to order a second negative pressure test despite having real
time information on the current state of the well and an earlier reading for the test on his
computer at his fingertips. Id at 739-40, 2014 AMC at 2230-32.

259. See Fusselman v. Ennia Gen. Ins. Co. (In re P&E Boat Rentals, Inc.), 872 F.2d
642, 652, 1989 AMC 2447, 2462 (5th Cir. 1989) (focusing on the injustice of punishing the
innocent owner).

260. See discussion infra Part IV.
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B. The Difficulty ofDetecthng Marithme Torts

The isolation of vessels at sea, which has been used to deny
vicarious liability for punitive damages, also makes it difficult to
detect and prove the wrongful conduct required to establish punitive
damages. While technology now permits the vessel owner to closely
monitor the captain, the isolation of vessels and vastness of the oceans
still allow vessels to escape responsibility for several maritime torts.2 6 1

A global example of this is the illegal dumping of waste engine
oil by seagoing vessels.262 Waste oil is properly disposed of at port
facilities or processed using expensive, on-vessel oil-water

separators.26 Proper disposal of waste oil may account for 3.5%-15%
of the vessel's total operating costs and cause delays while waiting to
access the port oil processing facilities, resulting in further lost
revenue.2

6 It is far cheaper and convenient to flush the oily waste
overboard at night in heavily travelled shipping routes, outside of any
nation's territorial seas, where detection of the oil and identification of
the offending vessel is difficult and the likelihood of punishment is
small.265 Land-based facilities that illegally dump into adjacent rivers
or bury waste face the risk of detection days or years later.266 in
contrast, vessels illegally dump knowing that when or if the oil is
detected, the vessel will be many miles away, and the only evidence
likely to be discovered is the oily globs commonly found on beaches
all over the world.267 The remoteness and consequential unlikelihood

261. See M.D. Saiful Karim, Prosecution of Maitime Pirates: The National Court Is
Dead-Long Live the National Court?, 32 Wis. INT'L L.J. 37, 39 (2014) (discussing the
increased incidence of maritime piracy and the need for effective prosecution in national
courts).

262. Lieutenant Benedict S. Gullo, The Illegal Discharge of Oil on the Ilgh Seas: The
US. Coast Guard's Ongoing Battle Against Vessel Polluters and a New Approach Toward
Establishing Environmental Compliance, 209 MIL. L. REv. 122 (2011) (discussing the causes
of illegal waste oil dumping and suggesting that banning violators from operating in U.S.
waters is a better deterrent than civil or criminal sanctions); James B. Nelson, Alternative
Sentencing Under the MA4RPOL Protocol: Using Polluters' FInes To Fund Environmental
Restoration, 10 HASTINGS W.-Nw. J. ENvTL. L. & POL'Y 1 (2003); see also Steven D. Lavine,
Russian Dumping in the Sea of Japan, 24 DENV. J. INT'L L. & POL'Y 417, 419-21 (1996)
(discussing Russia's practice of dumping low-level nuclear waste in the Sea of Japan and the
difficulty of proving it).

263. Gullo, supm note 262, at 131.
264. Id at 127.
265. Id at 134.
266. See, eg., Yankee Gas Servs. Co. v. UGI Utils., Inc., 852 F. Supp. 2d 229, 252-53

(D. Conn. 2012) (imposing CERCLA liability for clean-up of pollution that occurred over a
hundred years earlier).

267. Gullo, supra note 262, at 132.
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of detection leads to widespread abuse in maritime shipping. When
the perpetrators of these willful wrongs are caught, punitive damages
must be imposed upon the employer to deter this financially
motivated misconduct.

C Substantive Maithne Law Produces Insufficient Deterrence

Several aspects of maritime law make it particularly likely that
compensatory damages will be insufficient to deter willful
misconduct, even in cases where the harm is discovered, the defendant
is identified, and recovery is sought.

For example, maritime employers are required "to provide food,
lodging, and medical services to a seaman injured while serving the
ship."268 Employers are supposed to provide maintenance and cure as

a matter of course without the expense and delay of litigation.269 For a

period of time, the Fifth and Ninth Circuits precluded the recovery of
punitive damages even for an employer's willful failure to pay an
injured seaman's maintenance and cure.270 In Atlanc Sounding Co. v

Townsend the Supreme Court confirmed that punitive damages are
recoverable for the most egregious violations of the obligation to
provide maintenance and cure. However, during the period when
punitive damages were not allowed for these claims, there was

evidence that the willful denial of maintenance and cure claims
increased.27' Without the availability of punitive damages, the
financial incentive to deny valid claims is clear. Seamen, with few

268. Lewis v. Lewis & Clark Marine, Inc., 531 U.S. 438, 441,2001 AMC 913, 914-15
(2001). In some respects, it is not as generous a workers compensation (it does not award
lost wages); however, if the seaman is injured as a result of the employer's negligence or the
unseaworthiness of the vessel, the seaman can maintain an action seeking damages, whereas
workers compensation is typically the exclusive remedy for an employee against his
employer. Id.

269. See David W. Robertson, PwAitve Damages hi US. Marithne Law: Miles,
Baker, and Townsend, 70 LA. L. REv. 463, 483-84 (2010) ("It has been the merit of the
seaman's right to maintenance and cure that it is so inclusive as to be relatively simple, and
can be understood and administered without technical considerations. It has few exceptions
or conditions to stir contentions, cause delays, and invite litigations. ... [T]he spirit and
function of the doctrine [seek to avoid] the litigiousness which has made the landman's
remedy so often a promise to the ear to be broken to the hope." (quoting Farrell v. United
States, 336 U.S. 511, 516 (1949))).

270. See id. (providing an excellent and detailed analysis of the Supreme Court's most
recent maritime punitive damages cases); Guevara v. Mar. Overseas Corp., 59 F.3d 1496,
1513, 1995 AMC 2409, 2435 (5th Cir. 1995), abrogated in part by Atl. Sounding Co. v.
Townsend, 557 U.S. 404, 2009 AMC 1521 (2009).

271. Robertson, supm note 269, at 490 (citing recent maritime punitive damages
cases).
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financial resources, have to endure an expensive and protracted
lawsuit to recover even modest claims.272 For other claims, the
employer will negotiate a settlement for less than what the seaman
deserves because he cannot endure the delay and expense of
litigation.273  Even if the seaman successfully brings an action to
recover his maintenance and cure, the employer will only have to pay
what he was obligated to pay prior to the lawsuit.274 On the whole,
without the possibility of punitive damages, there is little to deter the
unscrupulous employer from denying its maintenance and cure
obligations.

Other aspects of maritime law lead to uncompensated harms,
resulting in insufficient deterrence in the absence of punitive
damages. Under the rule of Robins Dry Dock & Repair Co. v F1int,
no recovery is permitted in maritime law for economic loss absent
physical damage to a propriety interest.27 As a result, many losses
occasioned by vessel operators or owners are not recoverable.276 For
example, following the explosion and sinking of the Deepwater
Hoizon, Gulf Coast businesses relying on tourism suffered economic
losses due to the resulting pollution and fear that pollution would
impact the beaches and safety of seafood in the region.2 77  It is
estimated that these damages cost the region approximately $22.7
billion over the first three years following the spill. 278

Additionally, many of the comprehensive effects of the spill on
the ecosystem are not capable of valuation under traditional methods

272. See, e.g., Weason v. Harville, 706 P.2d 306, 310, 1988 AMC 428, 432 (Alaska
1985); Robertson, supra note 269, at 490 (citing cases).

273. See, e.g., sources cited suple note 272.
274. See Guevara, 59 F.3d at 1513, 1995 AMC at 2435 (holding that attorney fees

may be recoverable where the maintenance and cure claims are denied in bad faith).
275. Robins Dry Dock & Repair Co. v. Flint, 275 U.S. 303, 308-09, 1928 AMC 61,

62-63 (1927).
276. See Louisiana ex rel. Guste v. M/V Testbank 752 F.2d 1019, 1052-53, 1985

AMC 1521, 1576-77 (5th Cir. 1985) (discussing restauranteurs and suppliers who lost
business as a result of a ship collision that released toxic chemicals into the harbor causing it
to close for several weeks but could not recover from the negligent pilot or his employer
because their losses were purely economic).

277. Lawrence C. Smith, Jr., L. Murphy Smith & Paul A. Ashcroft, Analysis of
Environmental and Economic Damages from British Petroleum's Deepwater Horizon Oil
Spil, 74 ALB. L. REV. 563, 563-65 (2010-2011) (discussing the environmental and economic
impact of the Deepwater Horizon oil spill).

278. Potential Impact of the Gulf Oi Spill on Touism, OxFoRD EcoN. 2,
www.gulfcoastdisaster.com/etc/deepwater/files/docs/Gulf Oil SpillAnalysis-OxfordEcon
omics_710.pdf (last visited Jan. 30, 2016).
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and certainly would not be recoverable under existing law.2 79 These

ecosystem damages include, for example, reduction in storm

protection, erosion, and coastline exposure to increasing wind, wave,
and storm surge damage.280 While these future harms are inevitable,

they are not capable of the precise measurement and causation

assessment required by maritime law.28' When the culpable conduct

causing these harms warrants punitive damages, it helps bridge the

gap between the actual harm caused and the recoverable

compensatory damages.
Similarly, compensation in maritime wrongful death claims is

less generous than many of its state law equivalents. Many states'

wrongful death statutes permit compensation for the mental anguish

or grief of the designated surviving family members.282 Conversely,

grief or loss of society damages are not recoverable under the Death

on the High Seas Act, Jones Act, or a Moragne wrongful death action

under general maritime law.8 As a result, these harms caused by the

wrongful death of seamen may not be borne by the maritime

defendant. Accordingly, maritime wrongful death claims are more

279. See Keith H. Hirokawa, Disasters and Ecosystem Services Depmvation: From

Cuyahoga to the Deepwater Horizon, 74 ALB. L. REV. 543, 559-60 (2010-2011). See

generally COMM. ON THE EFFECTS OF THE DEEPWATER HORIZON MISS. CANYON-252 OIL SPILL

ON ECOSYSTEM SERVS. IN THE GULF OF MEx., NAT'L RESEARCH COuNcIL, AN ECOSYSTEM

SERVICES APPROACH To ASSESSING THE IMPACTS OF THE Deepwater Horizon OIL SPILL IN THE

GuLF OF MEXICO (2013) [hereinafter ECOSYSTEM SERVICES APPROACH] (discussing the

difficulty of assessing the injury to the ecosystem and how the effects of changes in the

structure and function of the ecosystem will impact the benefits people obtain from it).

280. Hirokawa, supra note 279, at 549; see ECOSYSTEM SERVICES APPROACH, supra

note 279, at 15.
281. See Hirokawa, supm note 279, at 549 (noting, however, that the Deepwater

Horizon spill will provide an opportunity for study that may help prove ecosystem damages

in future cases); ECOSYSTEM SERVICES APPROACH, supra note 279.
282. Emily J. Joselson, James M. Rodgers & Katherine B. Kramer, Qposing Defense

Motions To Exclude Evidence of Grief and Anguish in Wrongful Death Cases, 39 VT. L.

REV. 1005, 1020-21 (2015) (noting that the national trend is toward including damages for
mental anguish and grief in wrongful death and listing jurisdictions).

283. Jones Act, 46 U.S.C. § 30104 (2012) (creating a wrongful death action in favor of

the personal representative of a seaman killed in the course of employment); Death on the

High Seas Act (DOHSA), 46 U.S.C. § 30302 (creating a similar action for the representative
of anyone killed on the high seas); Sea-Land Servs., Inc. v. Gaudet, 414 U.S. 573, 585 n.17,
1973 AMC 2572 (1974) ("[Mental anguish or grief ... is not compensable under the

maritime wrongful-death remedy.") (omitting quoted language in the AMC); Moragne v.
States Marine Lines, Inc., 398 U.S. 375, 408-09, 1970 AMC 967, 993 (1970) (recognizing a
wrongful death claim in general maritime law); 2 BENEDICT ON ADMIRALTY § § 81, 84 (2013).

See generaly Miles v. Apex Marine Corp., 498 U.S. 19, 23-37, 1991 AMC 1, 3-6 (1990)
(discussing statutory and common law wrongful death claims in maritime law).



TULANELA WREVIEW

likely than state wrongful death claims to result in insufficient
deterrence.

Finally, the Limitation of Liability Act permits, under certain
circumstances, vessel owners and demise charterers to limit their
liability to the value of the vessel.2

8 The Act applies even if the harm
was caused by the negligence of those for whom the owner is
vicariously liable.285 When applicable, the Limitation of Liability Act
results in reduced compensation to the extent that actual damages
exceed the value of the vessel.

However, there is an exception to the Limitation of Liability Act
that is based on the same rationale justifying vicarious liability for
acts of managerial agents and utilizes a similar test. If the causative
fault was within the owner's "privity or knowledge," the owner's
liability will not be limited under the Act.286 The Court's rationale for
this exception also justifies vicarious liability for punitive damages
for acts of managerial employees.

A corporation necessarily acts through human beings. The privity of
some of those persons must be the privity of the corporation else it
could always limit its liability. Hence the search in those cases to see
where in the managerial hierarchy the fault lay.287

Although the Act does not define what constitutes privity and
knowledge for purposes of imposing vicarious liability beyond the
Act's limitation, the Supreme Court has stated that the corporation's
"liability may not be limited ... where the negligence is that of an
executive officer, manager or superintendent whose scope of authority
includes supervision over the phase of the business out of which the
loss or injury occurred."288 Application of this principle has resulted in
something very similar to the managerial agent test adopted by the

284. 46 U.S.C. § 30505(a). Personal injury or death claims have an alternative
minimum liability of 420 times the tonnage of the vessel. 46 U.S.C. § 30505(b); see, e.g.,
Riaz Zaman, Sailig on Troubled Waters-Antiquated US Maritime Liabilty Limits for
Death and Injunes of Soip Passengers: Options forReform, 42 DENv. J. INT'L L. & PoL'Y 41,
41 (2013) (describing the limited compensation awarded to Titanic survivors and family
members).

285. See, eg., Craig H. Allen, Liitation ofLiabiity, 31 J. MAR. L. & CoM. 263, 265-
66 (2000) (discussing the process of establishing a ship owner's right to limited liability and
the burdens of proof).

286. See, e.g., 46 U.S.C. § 30506(e); Allen, supm note 285.
287. Coryell v. Phipps (The Semnole), 317 U.S. 406, 410-11, 1943 AMC 18, 21-22

(1943).
288. Id at4lO; 1943 AMC at2l.

736 [Vol. 91:691



Ninth Circuit for vicariously imposing punitive damages.289  The

privity and knowledge test, proven to be workable in maritime law,

provides a familiar template for determining employers' vicarious

liability for punitive damages.
Finally, maritime law essentially caps punitive damages at an

amount equal to compensatory damages.2" As a result, the concern

that punitive damage awards will expose owners to unpredictable,

unfair, and runaway awards is substantially reduced compared to state

law claims subject only to constitutional due process limitations.291

VI. CONCLUSION

Vicariously imposing punitive damages on employers for the

acts of managerial employees forces businesses to internalize the cost

of the harms they cause, deters broad delegation of authority to

managers under pressure to produce profits, and creates incentives to

invest in responsible training, supervising, and selection of employees.

When compensatory damages are insufficient to deter wrongful but

profitable conduct, punitive damages are essential. Maritime torts

require the additional deterrence of punitive damages for serious

wrongs because the isolation of vessels at sea makes it more likely

that the wrongdoer will escape detection, and the substantive law

provides less compensation than similar wrongs committed on land.

Further, vicariously imposed punitive damages provide a

proportionate and appropriate counterbalance to the financial

incentives that lead to corporate wrongdoing.
Although the arguments for the vicarious imposition of punitive

damages on the employer for the acts of managerial employees are

compelling, it is not clear that the Supreme Court will apply this rule

to maritime law. When squarely confronted with this issue in Exxon

Sipping Co. v Baker, the eight Justices split, with four Justices

289. See Protectus Alpha Navigation Co. v. N. Pac. Grain Growers, Inc., 767 F.2d

1379, 1387, 1986 AMC 56, 66 (9th Cir. 1985) ("[A]s North Pacific's dock foreman,

Anderson clearly occupied a managerial position. He performed a supervisory role,

managing several employees. As evidenced by the facts of this case, he exercised a

considerable amount of authority and discretion in running the operations of the dock.").

290. Exxon Shipping Co. v. Baker, 554 U.S. 471, 513, 2008 AMC 1521, 1550 (2008).

291. See State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 425 (2003)

(suggesting that punitive damage awards exceeding single-digit ratios will seldom be

constitutional; while this is substantial, this limitation still permits awards greater than does

maritime law).

A CONFUSED SEA 7372017]
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willing to approve managerial liability and four rejecting it.292 Justice
Alito, who did not participate in the decision,293 has not been
supportive of punitive damages in past cases he has heard while on
the Court."4  The passing of Justice Scalia and the inevitable
retirement of one or more other Justices renders problematic any
predictions about the Court's future decision on this issue.

What is predictable, however, is that the vicarious imposition of
punitive damages for the actions of managerial employees will be the
central issue in another high-profile maritime case in the near future.
Moreover, the split in the federal circuit courts is particularly
troubling given the desirability of uniformity in maritime law."' The
scale of recent maritime disasters caused by managerial employees
highlights the need for punitive damages as an additional deterrence.
Rather than waiting for the Court to resolve this issue, Congress
should statutorily impose vicarious liability on employers for the acts
of managerial employees and perhaps prevent the next maritime
disaster.296

292. Exxon Shiphng Co., 554 U.S. at 471, 2008 AMC at 1557.
293. Id at 474 (omitting cited discussion in AMC). Justice Alito recused himself

because of ownership of Exxon Mobil stock. Linda Greenhouse, Justices Take Up Battle
Over Exxon Valdez, N.Y. TIMEs (Feb. 28, 2008), http://www.nytimes.com/2008/02/28/
washington/28scotus.html?_r=).

294. See, e.g., Al. Sounding Co. v. Townsend, 557 U.S. 404, 425, 2009 AMC 1521,
1538 (2009). Justice Alito authored the dissenting opinion, joined by Justices Roberts,
Scalia, and Kennedy, asserting that the Court should not allow punitive damages in a
common law maritime claim when Congress did not expressly authorize the recovery of
punitive damages under the Jones Act. Id at 425-26, 2009 AMC at 1538-39. Justice Alito
was also highly critical of the Court's conclusion that punitive damages for willful failure to
pay maintenance and cure were recoverable at common law prior to the passage of the Jones
Act. Id. at 426-27, 2009 AMC 1540-41. Furthermore, Justice Alto joined the majority of
the Court in Philip Mois USA v Wiliams reversing a jury verdict and awarding $79.5
million in punitive damages against the tobacco giant. 549 U.S. 346 (2007). The Court, for
the first time, held that the Due Process Clause prohibits a state from awarding punitive
damages for harm caused to those not a party to the litigation. Id at 357.

295. See, eg., Lindgren v. United States, 281 U.S. 38,44 (1930).
296. See Exxon Shipphg Co., 554 U.S. at 523-26, 2008 AMC at 1557-60 (Stevens,

Ginsburg, & Breyer, JJ., dissenting in part) (reasoning that Congress rather than the Court
should make the empirical judgments regarding the scope and availability of maritime
punitive damages).
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