
IS TEXAS WAIVING GOOD-BYE TO SOVEREIGN
IMMUNITY?

I. OVERVIEW ........................................... 225
1I. HISTORY OF THE SOVEREIGN IMMUNITY DOCTRINE ........... 225
HI. LIMITS ON SOVEREIGN IMMUNITY ......................... 227
IV. EXTENT OF PROTECTION OF THE DOCTRINE ................. 229
V. SOVEREIGN IMMUNITY IN TEXAS ......................... 231
VI. CONCLUSION ......................................... 241

I. OVERVIEW

The doctrine of sovereign immunity affects states as well as some state
agencies, state officials, and other "arm[s] of the state."' Sovereign immunity
is an ever-evolving doctrine thanks to legislative initiatives and court
decisions.2 It is imperative that anyone who might be affected by sovereign
immunity be aware of changes to and limits of the doctrine.

In Texas, there have been many changes to the sovereign immunity
doctrine.' The purpose of this article is to discuss those changes so that state
agencies and officials can be aware of what protection they currently have
from lawsuits. This article is divided into five sections. The following
sections discuss the history and early evolution of the doctrine, early limits on
the doctrine, and the extent of protection the doctrine affords. Following
those discussions, the bulk of the paper is devoted to sovereign immunity in
Texas and whether that immunity can be waived.

II. HISTORY OF THE SOVEREIGN IMMUNITY DOCTRINE

For two centuries, the doctrine of sovereign immunity has evolved in the
United States through a series of case law decisions and statutes." Initially,
Article III of the Constitution gave federal courts original jurisdiction over
suits that involve a controversy between a State and a citizen of another State
and over suits that involve federal questions.' Using Article III, Chisholm v.
Georgia was brought in federal court.6

1. Lake Country Estates, Inc. v. Tahoe Reg'l Planning Agency, 440 U.S. 391, 400-01 (1979).
2. TEx. Civ. PRAC. & REM. CODE ANN. § 101.025 (Vernon 1997); Aer-Aerotron, Inc. v. Tex.

Dep't of Transp., 997 S.W.2d 687 (rex. App.-Austin 1999), rev'd, 39 S.W.3d 220 (Tex. 2001).
3. Dir. of the Dep't of Agric. & Env't v. Printing Indus. Ass'n of Tex., 600 S.W.2d 264 (1980);

Tsumi, Inc. v. Tex. Parks & Wildlife Dep't, 23 S.W.3d 58 (rex. App.-Austin 2000, pet. denied).
4. See William A. Fletcher, A Historical Interpretation of the Eleventh Amendment: A Narrow

Construction of an Affirmative Grant of Jurisdiction Rather Than a Prohibition Against Jurisdiction, 35
STAN. L. REv. 1033 (1983); TEx. Civ. PRAc. & REM. CODE ANN. § 101.025 (Vernon 1997).

5. U.S. CONST. art. Ill, § 2, cl. 1.
6. 2 U.S. 419 (1793).
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In Chisholm, a citizen of South Carolina brought a contract claim against
the State of Georgia.! The suit was brought before the Supreme Court under
the common law action of assumpsit' The Supreme Court held in a four to
one decision that Article III and the Judiciary Act of 1789 allowed such
common law suits and abolished any sovereign immunity defense Georgia
might have had.'

This decision upset many."0 Georgia reacted with a declaration that
anyone attempting to collect on the judgment would be guilty of a felony and
would be put to death by being hanged." Many states were alarmed by these
results, and the Eleventh Amendment was passed to overturn Chisholm.2

The Eleventh Amendment provides that "the Judicial power of the United
States shall not be construed to extend to any suit in law or equity,
commenced or prosecuted against one of the United States by Citizens of
another State, or by Citizens or Subjects of any Foreign State."'3 By its
language, the amendment is very narrow; however, interpretation of the
amendment has changed and expanded the doctrine of sovereign immunity
over the years. 4

Cohens v. Virginia was an early case discussing the Eleventh
Amendment. 5 Cohens involved a writ of error to review a state court's
judgment. 6 The Supreme Court held that the writ of error was a continuation
of the original suit prosecuted by the State, and was therefore not barred by
the Eleventh Amendment." The Court said that the Eleventh Amendment
does not bar suits against states that are based on federal question
jurisdiction."' Strictly interpreting the amendment, the Court also said that the
Eleventh Amendment does not bar suits against a state by its own citizens. 19

A few years later, the Court further interpreted the Eleventh Amendment
in Osborn v. Bank of the United States.'° In Osborn, the Bank of the United
States sued the State Auditor of Ohio.2' Since relief was sought against an
officer of the state rather than against the state itself, the suit was allowed. 22

7. Fletcher, supra note 4, at 1054-55 (citing Mathis, Chisholm v. Georgia: Background and
Settlement, 54 J. AM. HIST. 19 (1967)).

8. Chisholm, 2 U.S. at 430.
9. Id. at 473-74.

10. Fletcher, supra note 4, at 1058.
11. Id.
12. Id. at 1034.
13. U.S. CONST. amend. XI.
14. Fletcher, supra note 4, at 1038-45.
15. 19 U.S. 264 (1821).
16. Id.
17. Id. at409-412.
18. Id. at 405.
19. Id. at 412.
20. 22 U.S. 738 (1824).
21. Id. at 739-41.
22. Id. at 846-59.
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The Court held that a suit is not a lawsuit against the state unless the state is
a named party. '

The doctrine of sovereign immunity was re-evaluated on many occasions
over the years. Hans v. Louisiana was decided in 1890.4 Hans was a suit
brought by a Louisiana citizen against the State of Louisiana and the state's
auditor.2 Hans greatly expanded the doctrine of sovereign immunity; the
Court unanimously held that a state could not be sued, even by its own
citizens, without its consent.26 This decision reversed part of Cohens.", The
Court also said that the suit was against the state only, and because the suit
could not be maintained against the state, it could not be maintained against
the State Auditor 8

The expansion of the doctrine continued." In re State of New York held
that states are immune to suits in admiralty because sovereign immunity "is
a fundamental rule of jurisprudence." 0 The Court said that although the
Eleventh Amendment speaks only to actions at law and suits in equity, the
doctrine of sovereign immunity expands beyond those boundaries and protects
states against admiralty suits."

This early case law helped to establish the general principle that was
espoused in Principality of Monaco v. Mississippi: sovereign immunity
protects states from suits absent the state's consent. 2 This continues to be the
general principle regarding sovereign immunity, but limits on the doctrine
have evolved.

III. LIMITS ON SOVEREIGN IMMUNITY

While sovereign immunity is a well-established protectant for states,
there are limits to the protection the doctrine affords. In Principality of
Monaco, the Court discussed the fact that a state can consent to a lawsuit.33

This practice is continued today. 4 In addition, the Supreme Court has said
that a state can waive its sovereign immunity. 5 For example, Gunter v.
Atlantic Coast Line Railroad Co. involved a dispute concerning tax

23. Id.
24. 134 U.S. 1 (1890).
25. Id. at l.
26. Id. at 15-16.
27. Id. at 19-21.
28. Id. at 1.
29. In re State of New York, 256 U.S. 490 (1921).
30. Id. at 497.
31. Id. at 497-98.
32. 292 U.S. 313, 321-23 (1934).
33. Id.
34. Tex. S. Con. Res. 18, 76th Leg., R.S. (1999).
35. Gunter v. Atlantic Coast Line R.R., 200 U.S. 273, 284 (1906).
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collections.36 In Gunter, the Court said that by voluntarily becoming a party
to a cause, a state waives the privilege of sovereign immunity and "cannot
escape the result of its own voluntary act by invoking the prohibitions of the
Eleventh Amendment." 37

The idea that sovereign immunity can be waived was somewhat limited
by Port Authority Trans-Hudson v. Feeney." Feeney, an employee of the Port
Authority, sued his employer under the Federal Employers' Liability Act
(FELA).3 ' The Port Authority asserted a sovereign immunity claim, but the
Supreme Court found that sovereign immunity had been waived by the bi-
state compact which created the Port Authority.4" In deciding the issue of
waiver, the Court noted that it would "give effect to a State's waiver... 'only
where stated by the most express language or by such overwhelming
implication from the text as [will] leave no room for any other reasonable
construction.' "It In Feeney, the Court noted that ambiguous and general
consent provisions alone are insufficient to waive sovereign immunity.42

Although the consent to suit provision in Feeney was expansive, the statutory
venue provision resolved any ambiguity in the general consent.43

Waiver can come in many forms. In the past, courts have found that
states can consent to suit by allowing themselves to be subject to federal
laws." For example, in Parden v. Terminal Railway, some Alabama citizens
sued the State of Alabama, which owned and operated the employer railway,
under the FELA.45 The Supreme Court said that the FELA expressly created
a cause of action against every interstate railroad carrier, including state-
owned carriers.' Based on this reasoning, the Court held that Alabama could
not assert its sovereign immunity since it had engaged in interstate commerce
and had subjected itself to the FELA.47 In effect, by operating a railroad, the
state impliedly waived its immunity claims.4

Four justices dissented in the Parden decision, and the Court's view on
waiver by implication has since changed.49 Edelman v. Jordan involved a
class action against Illinois officials who administered federal-state aid

36. Id.
37. Id.
38. 495 U.S. 299,305-06 (1990).
39. Id. at 301-02.
40. Id. at 307.
41. Id. at 305-06 (citing Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 239-40 (1985)).
42. Id. at 306.
43. Id. at 306-07.
44. Parden v. Terminal Ry. of the Ala. State Docks Dep't, 377 U.S. 184, 189-90 (1964).
45. Id. at 184.
46. Id. at 189-90.
47. Id. at 192-93.
48. Id.
49. Id. at 198; Edelman v. Jordan, 415 U.S. 651 (1974) (see infra notes 50-53 and accompanying
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programs.5" The Supreme Court reversed the lower court decision that
immunity had been constructively waived by participation in the federal
program." The Court held that "[c]onstructive consent is not a doctrine
commonly associated with the surrender of constitutional rights" and had no
place in the discussion of the Eleventh Amendment.52 The Court found that
participation in a federal program was not sufficient to establish consent to be
sued.53

Additionally, in Welch v. Texas Department of Highways and Public
Transportation, the Supreme Court expressly overruled the earlier Parden
holding that waiver could be by implication.' The Court said that uParden's
discussion of congressional intent to negate Eleventh Amendment immunity
is no longer good law." 5

Today, the Court does not favor waiver by implication; it requires
unmistakably clear language if Congress is ever to waive a state's sovereign
immunity.' However, in Brotherhood of Locomotive Engineers v. New Jersey
Transit Rail Operations, Inc., the District Court of New York declined "to
extend [this proposition] beyond the Fourteenth Amendment issue to which
it was addressed" and did not require the unmistakably clear language.57

IV. EXTENT OF PROTECTION OF THE DOCTRINE

By its language, the Eleventh Amendment affords immunity to the
states.58 Questions arise regarding who is protected by the doctrine of
sovereign immunity when state employees, counties, and municipalities are
named plaintiffs in lawsuits. The general proposition is that an "arm of the
State" has immunity. 9 However, this proposition has not always been so
clear.

In Lincoln County v. Luning, the Court was faced with the question of
whether the Eleventh Amendment extended to counties." Deciding that
counties are corporations created by the state and are "a part of the state only
in [a] remote sense," the Court allowed the suit against the county to continue
notwithstanding the Eleventh Amendment.6 ' While this view is still held by

50. Edelman, 415 U.S. at 65 1.
51. Id. at 673.
52. Id.
53. Id.
54. 483 U.S. 468, 478 (1987).
55. Id.
56. Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 240 (1985).
57. 618 F. Supp. 1456, 1457 (S.D.N.Y. 1985).
58. U.S. CONST. amend. XI.
59. Lake Country Estates, Inc. v. Tahoe Reg'I Planning Agency, 440 U.S. 391, 400-01 (1979).
60. 133 U.S. 529 (1890).
61. Id.

2002]
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the Court for federal issues, under Texas law municipalities and counties
currently do have some protection under the doctrine of sovereign immunity.62

In addition to whether the Eleventh Amendment applies to political
subdivisions like cities and counties, the Supreme Court has also wrestled
with whether the doctrine protects state employees.6 3  As previously
discussed, in Osborn v. Bank of the United States the Supreme Court decided
that the state actually had to be a named party in the lawsuit in order for the
doctrine of sovereign immunity to apply." Since the state was not named in
Osborn, the suit was allowed to go forward.' This holding was later
reconsidered and limited."

More recent decisions have not required the state to be a named party in
a suit in order for sovereign immunity to apply.67 For example, in Louisiana
v. Jumel, three individuals sued several Louisiana officers, including the state
treasurer and the state auditor. 8 The Court considered the treasurer to be an
officer of the state and held that a suit against such an officer was barred by
the doctrine of sovereign immunity.69 Thus, sovereign immunity was
extended to state officers.70

This extension was somewhat limited by In re Ayers." Ayers involved
contempt charges against the Virginia Attorney General, Ayers, who refused
to obey a restraining order that was issued in an earlier case.' Ayers argued
that the suit was actually one against the state, thus sovereign immunity
should protect him.' The Court noted that whether a suit is prohibited by the
doctrine of sovereign immunity is not always determinable by referring to the
named parties.7 4 The Court said that if an officer acts in a way that only a
state, through its officers, can act, the suit is considered one against the state
and sovereign immunity protects the officer; however, if the officer commits
an individual wrong, he is personally liable and sovereign immunity does not
bar suits against him.7" Thus, state employees are protected when they are
acting in their official capacity as officers of the state.76

62. City of Amarillo v. Martin, 971 S.W.2d 426, 427 (Tex. 1998); Travis County v. Pelzel &
Assoc., Inc., 30 S.W.3d 662, 664 (Tex. App.-Austin 2000, no pet.).

63. Osbom v. Bank of the U.S., 22 U.S. 738 (1824); Johnson v. Lankford, 245 U.S. 541 (1918).
64. 22 U.S. at 850-58.
65. Id.
66. In re Ayers, 123 U.S. 443, 488 (1887).
67. Louisiana v. Jumel, 107 U.S. 711 (1883); Papasan v. Allain, 478 U.S. 265 (1986).
68. 107 U.S. at 717.
69. Id. at 728.
70. Id.
71. 123 U.S. at 443.
72. Id. at 445.
73. Id. at 487.
74. Id. (citing Poindexter v. Greenhow, 114 U.S. 270, 287 (1885)).
75. Id. at 505-06.
76. Id.
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The above proposition was affirmed in the case of Johnson v. Lankford.7
Johnson sued Lankford, the bank commissioner of Oklahoma, for failure to
perform his official duties." Lankford claimed that the suit was one against
the state and therefore, he was protected by sovereign immunity.79 The
Supreme Court disagreed." The Court said that an officer of the state can
commit a wrong without involving the state.8 In such situations, officers of
a state can be sued for their wrongful individual acts. 2

The current Court retains some, but not all, of the above propositions.
The Supreme Court does not extend Eleventh Amendment protection to
political subdivisions like counties. 3 Suits against state officials who are
acting as state agents are barred by the doctrine as suits against the state, but
suits against such officials who are acting in their individual capacity are not
barred by the doctrine."

V. SOVEREIGN IMMUNITY IN TEXAS

In addition to the general federal propositions concerning sovereign
immunity that are stated above, the Texas courts and legislature have added
their own changes to the general principles of sovereign immunity.

Texas courts have expanded the idea of what suits are not suits against
the state. 5 For example, the Texas Supreme Court said Cobb v. Harrington
was not a suit against the state because it involved an unlawful act by a state
official."' Additionally, the Texas Supreme Court has found that if a state
agency's acts are unauthorized, individuals can maintain suits against the
agency because thesuits are not suits against the state. 7

In addition to such court decisions, the legislature has become involved
in the issue of waiver of sovereign immunity. During every legislative
session, many resolutions are passed allowing individuals and entities to sue
the state or state agencies.8 For example, during the seventy-sixth legislative
session, which took place in 1999, the legislature allowed a suit against the
Texas Natural Resource Conservation Commission.89 Additionally, the state

77. 245 U.S. 541 (1918).
78. Id.
79. Id.
80. Id. at 545.
81. Id.
82. Id.
83. Lincoln County v. Luning, 133 U.S. 529, 530 (1890).
84. Great N. Life Ins. Co. v. Read, 322 U.S. 47, 50 (1944).
85. Cobb v. Harrington, 144 Tex. 360, 190 S.W.2d 709 (1945).
86. Id. at 365-66, 190 S.W.2d at 712.
87. Dir. of the Dep't of Agric. & Env't v. Printing Indus. Ass'n of Tex., 600 S.W.2d 264, 266

(Tex. 1980).
88. Tex. S. Con. Res. 18, 76th Leg., R.S. (1999).
89. Id.
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legislature has provided for waiver of sovereign immunity in certain
situations." In the Natural Resources Code, for example, section 52.035(c)
provides that "[t]he state waives its right to claim sovereign immunity in any
action commenced against the state for unauthorized disclosure of the
confidential information obtained from the Department of the Interior."9

The legislature added specific waiver provisions that apply to
governmental units and municipalities when it passed the Texas Tort Claims
Act. 2 Texas Civil Practice and Remedies Code section 101.0215 provides
specific instances when a municipality is liable.93 Under this section, a
municipality is liable "for damages arising from its governmental functions,
... including but not limited to: (1) police and fire protection and control; (2)
health and sanitation services; (3) street construction and design;....
Additionally, section 101.021 lists situations in which governmental, units are
liable." Counties and cities are included in the definition of a governmental
unit.96

In addition to the role the Texas Tort Claims Act has played in altering
the doctrine of sovereign immunity, much attention has been given to suits
involving contracts with the state. 7 Early case decisions like Herring v.
Houston National Exchange Bank held that the state does not waive its
immunity by executing notes for the purchase of land.98 In.Herring, the state
prison commission purchased land for the prison system's' use." As
consideration, prison officials executed notes to the land owner."°0 The notes
were not paid, and suit was filed against the prison officials.'0' It was
conceded that the suit was one against the state, but it was questioned whether
immunity was waived because the agency had broad authority to engage in
various transactions, including contracting with private individuals.'. The
Texas Supreme Court answered that question in the negative, explaining that
the prison commission was "purely an agency of government" because it
performed no extra-governmental functions.0 3 As such, the Texas Supreme
Court determined that even though the prison commission could transact

90. TEX. NAT. REs. CODE ANN. § 52.035(c) (Vernon 2001).
91. Id.
92. TEX. Civ. PRAc.&REM. CODE ANN. §§ 101.001-.053(VemonSupp. 2001).
93. Id. § I01.0215.
94. Id. § 101.0215(a).
95. Id. § 101.021.
96. Id. § 101.011.
97. Fed. Signv.Tex. S. Univ.,951 S.W.2d401 (Tex. 1997); Herringv. Houston Nat'l Exch. Bank,

114Tex. 394, 269 S.W. 1031 (1925).
98. 114 Tex. at 399, 269 S.W. at 1032.
99. Id. at 395, 269 S.W. at 1031.

100. Id.
101. Id. at 398, 269 S.W. at 1032.
102. Id. at 399, 269 S.W. at 1032.
103. Id. at 399-400,269 S.W. at 1033.
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business with private individuals, the prison commission could not be sued
without legislative consent.'

The proposition that an agency does not waive its immunity by
contracting with a private entity was affirmed, with changes, in Federal Sign
v. Texas Southern University.'"5 In order to understand the holding of Federal
Sign, it is necessary to differentiate between immunity from suit and
immunity from liability.

According to the Texas Supreme Court, "[i]mmunity from suit bars a suit
against the State unless the State expressly gives its consent to the suit."' °6

Even if a State's liability is undisputed, the State retains its immunity from
suit absent legislative consent, which can be given by statute or by legislative
resolution. 07

Contrarily, "[i]mmunity from liability protects the State from judgments
even if the Legislature has expressly given consent to the suit."1°1 The State
does not admit liability simply because it gives its consent to be sued.1 9

In Federal Sign, the Texas Supreme Court concluded that "when the
State contracts with private citizens, the State waives . . . immunity from
liability" but not immunity from suit. 110 Even though a contract has been
signed, a private citizen must still have legislative consent in order to sue the
State on a breach of contract claim."' The court applied these propositions
and determined that Federal Sign could not continue its breach of contract suit
against Texas Southern University (TSU) without legislative consent to the
suit." 12

In reading Federal Sign, it is important to pay close attention to the
concurring opinion written by Justice Hecht in which three other justices
joined."3 Justice Hecht stressed the limited holding of Federal Sign "despite
some occasional broad language."" 4 According to Justice Hecht, the Federal
Sign decision only determined whether "the State, merely by entering into a
contract for goods and services, waives immunity from suit for breach of the
contract before the other party has tendered performance."1 5

Justice Hecht believed that some important facts were left out of the
majority opinion, including the fact that TSU terminated the contract

104. Id. at 400,269 S.W. at 1033.
105. 951 S.W.2d 401 (Tex. 1997).
106. Id. at 405.
107. Id.
108. Id.
109. Id.
110. Id. at 408.
111. Id.
112. Id. at 412.
113. Id.
114. Id.
115. Id.
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agreement before Federal Sign delivered anything." 6 Justice Hecht noted that
a different decision might have been reached if Federal Sign had performed
its part of the contract and TSU had refused to pay for the goods." 7

Hypotheticals such as this "suggest that the State may waive immunity by
conduct other than simply executing a contract, so that it is not always
immune from contract suits."" 8

The four concurring justices believed that the Federal Sign decision did
not "hold that the State is always immune from suit for breach of contract
absent legislative consent; it [held] only that the mere execution of a contract
for goods and services, without more, does not waive immunity from suit." 119

On the same day that Federal Sign was decided, the Texas Supreme
Court denied the application for writ of error in Firemen's Insurance Co. v.
Board of Regents of University of Texas System. 20 Firemen's Insurance Co.
involved, among other things, a breach of contract claim.' 2' The University of
Texas (UT) contracted with CIT Construction (CIT) and the Firemen's
Insurance Company for construction of a new laboratory."22 According to
CIT, "UT certified the project as ninety-seven percent complete" and later
"declared CIT in default and refused to pay."" 2  Thereafter, CIT and
Firemen's Insurance Company sued. 24 UT asserted sovereign immunity, and
the claim was dismissed for want of jurisdiction."2 The Austin Court of
Appeals said that while UT waived its immunity from liability by entering a
contract, it retained its immunity from suit. 6

While Federal Sign and Firemen's Insurance Co. appear to conflict,
when the San Antonio Court of Appeals decided Alamo Community College
District v. Obayashi Corp., they declined to follow Firemen's Insurance Co. '27

That court noted that the Texas Supreme Court's "denial of an application for
a writ of error does not necessarily reflect the court's approval or even its
consideration of the merits of the case."12

Obayashi Corp. involved a breach of contract claim brought against a
public junior college.'" Alamo Community College District (ACCD)

116. Id.
117. Id. at 412-13.
118. Id.
119. Id. at 413.
120. 909 S.W.2d 540 (Tex. App.-Austin 1995, writ denied).
121. Id. at 541.
122. Id.
123. id.
124. Id.
125. Id.
126. Id. at 542.
127. 980 S.W.2d 745, 749 (Tex. App.-San Antonio 1998, pet. denied).
128. Id.
129. Id. at 745.
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contracted with Obayashi, a construction company, for a drainage project.' 30

Obayashi fully performed the project, and ACCD paid the base contract price
but refused to pay many equitable adjustment claims for which the contract
provided as a result of Obayashi's increased costs. 3 ' Obayashi sued to
recover these amounts, and ACCD responded by claiming the suit was barred
by sovereign immunity since ACCD was an arm of the state. 3 2

The court of appeals considered the issue to be whether 'legislative
consent to sue [is] required when a private citizen fully performs its contract
with a governmental entity and the governmental entity then breaches the
contract by failing to pay the agreed price?"'33 The court said this question
was left open by the Federal Sign decision and answered it in the negative,
holding that legislative consent is not required in breach of contract cases
where performance has been rendered and accepted." The court said ACCD
waived its sovereign immunity since the contract was performed, and the suit
was allowed to proceed.'" Review was denied in this case.'36

Approximately three months after the San Antonio Court of Appeals
decided Obayashi Corp., the Amarillo Court of Appeals decided Ho v.
University of Texas at Arlington.3 Ho involved a claim against a state
university for dismissing a student from the school's doctoral program. 3 Ho,
the dismissed student, asserted that the University of Texas at Arlington
(UTA) waived its sovereign immunity by its conduct.'39 Ho argued that her
case was factually distinguishable from Federal Sign and fell within one of
the hypotheticals espoused by Justice Hecht.'40 The Amarillo Court of
Appeals disagreed. 4'

Considering the majority opinion's statement that "it is 'the Legislature's
sole province to waive or abrogate sovereign immunity,' "the court of appeals
decided that UTA did not waive its immunity by its conduct.'4 2 The court's
"independent research" led it to conclude that the only time a State waives its

130. Id. at 746.
131. Id. at 746-47.
132. Id. at 747.
133. Id. at 746.
134. Id. at 746, 749-50.
135. Id. at750.
136. Id. at 745.
137. 984 S.W.2d 672 (Tex. App.-Amarillo 1998, pet. denied).
138. Id. at 672.
139. Id. at 682.
140. Id.
141. Id.
142. Id.
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immunity by its actions is when the State initiates the suit. 43 Review of Ho
was denied by the Texas Supreme Court.'"

Just weeks after Ho was decided in Amarillo, the Houston Court of
Appeals (First District) decided Texas Southern University v. Araserve
Campus Dining Services of Texas, Inc. 141 Araserve involved claims against
another state university." Texas Southern University (TSU) contracted with
Araserve's predecessor for the provision of food services for TSU. 4 Araserve
provided food services per TSU's request, but TSU refused to pay for the
services. 4 Araserve responded by filing suit.'49 TSU asserted that it was
immune from suit because of its sovereign immunity as an arm of the state.'

The Houston Court of Appeals disagreed with this assertion.'' The issue
as they saw it was "whether a government contractor that fully performs its
contract must obtain legislative consent to sue for agreed payment."'52 After
considering the majority and concurring opinions of Federal Sign as well as
Obayashi Corp., the court of appeals decided that "TSU did not waive its
sovereign immunity from suit merely by executing the contract;" however,
since Araserve "fully and repeatedly" performed its agreement and TSU
accepted, TSU waived its immunity from suit.'" The court relied heavily on
a Federal Sign majority footnote which states:

We hasten to observe that neither this case nor the ones on which it relies
should be read too broadly. We do not attempt to decide this issue in any
other circumstances other than the one before us today. There may be other
circumstances where the State may waive its immunity by conduct other than
simply executing a contract so that it is not always immune from suit when
it contracts."S

Based on this footnote and Justice Hecht's concurring opinion, the court
of appeals decided that a state does waive its immunity from suit when it signs
a contract with a private citizen, the citizen performs, and the state or an arm
of the state accepts that performance.'

143. Id. at 683 (citing State v. Martin, 347 S.W.2d 809, 814 (Tex. Civ. App.-Austin 1961, writ
ref'd n.r.e.)).

144. Id. at 672.
145. 981 S.W.2d 929 (Tex. App.-Houston list Dist.] 1998, pet. denied).
146. Id. at929.
147. Id. at 930.
148. Id.
149. Id.
150. Id.
151. Id. at933.
152. Id. at 930.
153. Id. at 932-35.
154. Id. at 931 (quoting Fed. Sign v. Tex. S. Univ., 951 S.W.2d 401, 408 n. I (Tex. 1997)).
155. Id. at 935.
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In deciding the case, the court of appeals dismissed Ho by stating that the
facts were "obviously distinguishable.""16 The court also dismissed the
argument that Firemen's Insurance Co. was controlling by stating that "[t]he
Supreme Court's denial of an application for a writ of error does not reflect
approval or even consideration of the case's merits."" 7 The Texas Supreme
Court denied review ofAraserve. "

A more recent case dealing with whether a state agency waives its
immunity by its conduct after contracting is Aer-Aerotron, Inc. v. Texas
Department of Transportation."9 Aer-Aerotron involved a breach of contract
claim against the Department of Transportation (the Department). W The
Department contracted with Aer-Aerotron for a supply of radios and remote-
control units. 6' Aer-Aerotron shipped the Department samples of the radios,
and the Department requested certain modifications. 62 When the
modifications were made, the Department approved the radios and asked Aer-
Aerotron to ship the goods. 63 Over the next several months, the Department
accepted shipped goods from Aer-Aerotron and placed additional orders for
radios and base stations.'" Additionally, the Department made payment for
some of the radios it had received. 6' However, approximately one year after
the parties entered into the contract, the Department began to complain that
some of the radios it received failed to meet the Department's
specifications." Aer-Aerotron addressed the problem, the Department
ordered additional goods, and Aer-Aerotron requested payment on past-due
invoices. 6 In response, the Department again complained that the products
did not meetcontract specifications. 6

This cycle continued, and Aer-Aerotron made a total of nine
modifications to the equipment.'6 The Department continued to assert
problems with the radios and continued to refuse to pay for the radios, and
Aer-Aerotron eventually sued for breach of contract. 7"

In deciding Aer-Aerotron, the Austin Court of Appeals relied on Federal
Sign's "clear suggestion that there may be circumstances where the State, by

156. Id. at 934 n.8.
157. Id.

158. Id. at929.
159. 997 S.W.2d 687 (rex. App.-Austin 1999), rev'd, 39 S.W.3d 220 (rex. 2001).
160. Id. at 687.
161. Id. at688.
162. Id. at 689.
163. Id.
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169. Id.
170. Id.
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engaging in conduct involving more than signing a contract, may waive its
immunity from suit."'7 ' The court of appeals said that "only the legislature
can generally pronounce that the mere act of signing a contract abrogates the
State's immunity from suit, but an entity of the State may waive its immunity
with regard to a particular contract if warranted by its conduct." '72

Based on its reading of Federal Sign, the Aer-Aerotron court considered
the issue to be whether the Department of Transportation acted in a way that
waived its immunity from suit. 73 The court answered the question in the
affirmative and said that "if conduct can ever waive immunity from suit," the
Department's conduct certainly had because it had "done much more than
merely sign a contract."'7 During the summer of 2000, the Texas Supreme
Court agreed to review Aer-Aerotron. '

In DalMac Construction Co., Inc. v. Texas A&M University, the Austin
Court of Appeals used the "narrow opening left by the supreme court" in
Federal Sign to again say that a state agency's conduct can result in a waiver
of the agency's immunity from suit. 76 In DalMac, Texas A&M University
(Texas A&M) contracted with DalMac Construction Co. (DalMac) for
construction of a new building."7 DalMac sought an adjustment to the
original contract price for increased costs to which Texas A&M partially
agreed and partially denied.7 8 Because DalMac's only assertions were that
Texas A&M supplied conflicting specifications that resulted in increased
expenses to DalMac, the appellate court said DalMac's allegations were
"insufficient to constitute waiver by conduct of the State."'79 Rather than
affirming the lower court's dismissal for want of jurisdiction, the Austin Court
of Appeals remanded the case to the district court so that DalMac could
pursue discovery and attempt to uncover evidence of conduct by Texas A&M
that would waive immunity.' In August 2000, the Texas Supreme Court
agreed to review DalMac.8'

The Austin Court of Appeals again addressed the issue of waiver by
conduct in Tsumi, Inc. v. Texas Parks and Wildlife Department."2 The court
re-affirmed the opinion that while entering a contract in itself does not waive
immunity from suit, actions taken after the contract is signed might result in

171. Id. at 691.
172. Id.
173. Id.
174. Id. at 692.
175. Id. at 687.
176. 35 S.W.3d 654, 656 (Tex. App-Austin 1999), overruled by Gen. Servs. Comm'n v. Little-Tex

Insulation Co., 39 S.W.3d 591 (Tex. 2001).
177. 35 S.W.3d at 655.
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182. 23 S.W.3d 58 (Tex. App.-Austin 2000, pet. denied).
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such a waiver. 83 The Tsumi court then asked "whether Tsumi ha[d] met its
burden of pleading facts demonstrating that the State ha[d] waived its
immunity by conduct.""" The court decided that Tsumi failed to meet its
burden. 8 Tsumi's allegations were too generalized because Tsumi failed to
claim that it completed performance or that the Department accepted goods
and services and then refused to pay for them.'86 A petition for review in
Tsumi was denied. 87

While the lower courts were, for the most part, in agreement that a state
agency could waive its immunity by its conduct, the Texas Supreme Court has
recently disagreed. The court reversed the appellate court's decision in Texas
Department of Transportation v. Aer-Aerotron.... The court framed the issue
as "whether the State may waive its immunity from suit by its conduct," and
in a six-to-one decision, the court answered in the negative.'89 The court
relied on a decision it had made earlier in the day to determine that Aer-
Aerotron had to pursue remedies under Texas Government Code sections
2260.001-. 108.' 9

That earlier decision was General Services Commission v. Little-Tex
Insulation Co. The question faced by the court in that case was the same as
that faced in Aer-Aerotron, and the appellate court had held that the State
could waive its immunity by its conduct."9 The Texas Supreme Court
acknowledged that, because of the reservations it made in Federal Sign, the
court of appeals was justified in its reasoning regarding waiver.' 9

' However,
the court pointed to a 1999 legislative enactment to overrule the lower court's
decision.'" The court acknowledged its deference to the Legislature and said
the dispute resolution process set out in Texas Government Code sections
2260.001-.108 was the exclusive method to resolve breach of contract claims
against the State. The court said that, because of the Government Code, a
party could not "sue the State for breach of contract absent legislative
consent."' 96

The portions of the Government Code referred to in the Little-Tex
Insulation Co. and Aer-Aerotron decisions set out dispute resolution

183. Id. at 62.
184. Id. at 61.
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procedures for contractors who have a breach of contract claim against the
State. 97 The contractor must give the contracting state agency or department
notice of the claim, and then the contractor and an officer of the department
must negotiate the dispute in an effort to resolve it.' The parties can choose
to mediate the dispute, but if informal methods do not resolve all of the issues,
a contested case hearing is held.'" There can be no appeal from this contested
case hearing.2° If the administrative law judge who hears the claim awards
less than $250,000.00, the state agency must pay the award; if more than
$250,000.00 is awarded, the administrative law judge must recommend that
the Legislature appropriate funds to pay the award, or not appropriate the
money and deny consent to sue the State under Texas Civil Practice and
Remedies Code chapter 107.20'

The Texas Supreme Court's decision to overrule Little-Tex Insulation
Co. and Aer-Aerotron was sound, even though both disputes began before
Texas Government Code sections 2260.001-. 108 became effective, because
of a legislative note saying that these sections applied to any claim pending
on or after the effective date of the Act.2" As a result, it appears that no
conduct by a state agency that contracts with an individual, no matter how
egregious, will result in a waiver of its immunity. Rather, in the future,
parties asserting a breach of contract claim against the State will have to go
through the negotiation and contested case hearing procedures set out in the
Government Code.

It should be noted that in 2001, the Legislature revisited some of the
provisions discussed by the Texas Supreme Court, and made certain changes.
The most prevalent change is a new provision making the relevant chapter of
the Texas Government Code inapplicable to "a contract executed or awarded
on or before August 30, 1999. "203 This provision became effective on
September 1, 2001.2° The new provision raises the question of whether the
state could have waived its immunity by its conduct on or prior to August 30,
1999. The court's strict wording in Little-Tex Insulation Co., which states that
there is "one route to the courthouse . . . and that route is through the
Legislature" and that "a party simply cannot sue the state for breach of

197. TEx. G V'T CODE ANN. §§ 2260.05 1-.052 (Vernon 2000).
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contract absent legislative consent," implies that there can be no such
waiver.' s However, since the court relied on the Government Code to make
such a statement, and since the relevant portions of the Government Code are
no longer applicable to contracts entered into or awarded before August 30,
1999, uncertainty still exists as to whether the State could have waived its
immunity by its conduct before that date.

VI. CONCLUSION

Clearly, sovereign immunity is an ever-evolving doctrine on both the
state and federal levels. Currently, it appears that "arm[s] of the state" in
Texas can breach contracts they entered into after August 30, 1999 without
fear of a lawsuit. But this lack of fear of lawsuits is not synonymous with
absolute immunity; rather, such arms will face dispute resolution procedures
and contested case hearings. This lack of absolute immunity implies that in
some ways, Texas has waived good-bye to sovereign immunity.

by Tara L. Shaw

205. Little-Tex Insulation Co., 39 S.W.3d at 597.




