
LEGISLATIVE SURVEY-ADMINISTRATIVE LAW*

by Thomas M Pollan-

I. INTRODUCTION ..................................... 93
II. "SUNSET" LEGISLATION .............................. 94
III. CIVIL PRACTICE AND REMEDIES CODE .................. 97
IV. CONSUMER CREDIT COMMISSION ...................... 97
V. OPEN GOVERNMENT ................................ 98
VI. RULES AND RULEMAKING ........................... 100
VII. EMPLOYEES RETIREMENT SYSTEM .................... 101
VIII. ENVIRONMENTAL .................................. 101
IX. HOUSING AND COMMUNITY AFFAIRS .................. 107
X . INSURANCE ....................................... 108
XI. GENERAL SERVICES COMMISSION ..................... 109
XII. OCCUPATIONS .................................... 110

A. In G eneral ................................... 110
B. Accountants .................................. 110
C. Attorneys .................................... Ill
D. Chemical Dependency Counselors ................ 112
E. Chiropractors ................................. 112

XIII. PARKS AND W ILDLIFE .............................. 113
XIV. TEXAS RAILROAD COMMISSION ...................... 113
XV. TEXAS HEALTH AND HUMAN SERVICES COMMISSION ..... 114
XVI. TELECOMMUNICATIONS ............................. 116
XVII. WORKERS' COMPENSATION .......................... 120

I. INTRODUCTION

In 2001, the 77th Texas Legislature passed many laws that will impact
state agencies and the attorneys who practice before them. However, there
was no major bill, such as the Administrative Procedures Act, passed that will
have a significant impact on all lawyers practicing before state agencies.
Consequently, the focus of this article must be on legislation that will have
implications for practitioners before a specific agency and on changes in laws
relating to open government.

* This article was initially presented at the Texas Bar Association's 2001 Advanced
Administrative Law Course and portions of it were published at 64 Tex. B.J. 8 (200 1). The author and the
Texas Tech Journal of Texas Administrative Law wish to point out that much of the commentary regarding
the individual enactments discussed below is drawn from the official bill analyses, which are available at
http://www.capitol.state.tx.us/tlo/billnbr.htm. A web link is also provided to the complete bill analysis
for each enactment discussed in the footnotes accompanying the bill.

** Mr. Pollan is an attorney at Bickerstaff, Heath, Smiley, Pollan, Kever & McDonald, L.L.P. in
Austin, Texas. Mr. Pollan is certified in Administrative Law by the Texas Board of Legal Specialization.



94 TEXAS TECH JOURNAL OF TEXAS ADMINISTRATIVE LAW [Vol.3:93

Legislation introduced as part of the "sunset process" often contained
changes that might be of interest, and some of the highlights of such
legislation are set out below. Following the highlights, there is a more
comprehensive review of the legislation that passed, which was taken in large
part from the bill analyses prepared by the Office of House Bill Analysis and
the Senate Research Center. The bills are not always addressed as a whole;
often the focus is only on some procedural or substantive issue that might be
of interest to an attorney practicing before a particular agency.

II. "SUNSET" LEGISLATION

H.B. 2912

House Bill 2912 continues the Texas Natural Resources Conservation
Commission.' Part of the purpose of this legislation is to improve the agency,
which is to be renamed the Texas Commission on Environmental Quality.2

The name change will be effective January 1, 2004. 3

The Commission will now be required to educate the public about the
complaint procedure and to maintain records on complaints filed. The person
filing the complaint is entitled to receive notice of the status of the
Commission's investigation at least quarterly unless providing the information
would jeopardize an undercover investigation.'

House Bill 2912 makes a major change on the role of the executive
director in contested case hearings. While the executive director is authorized
to participate as a party in a contested case permit hearing, the participation
is for the sole purpose of providing information to complete the administrative
record.' The Commission is to develop a rule specifying the factors that the
executive director is to consider in determining whether to participate in the
hearing as a party.7 The executive director or his designated representative is
prohibited from rehabilitating the testimony of a witness unless the witness
is a Commission employee testifying for the sole purpose of providing
information to complete the administrative record.' The executive director is
also prohibited from assisting a permit applicant in meeting its burden of
proof in a hearing before the Commission or the State Office of

1. HOUSE COMM. ON ENVrL. REGULATION, BILL ANALYSIS, Tex. H.B. 2912, 77th Leg., R.S.
(2001), available at http://www.capitol.state.tx.uslcgi-binltlo/textframe.cmd?LEG=77&SESS=R&
CHAMBER=H&BILLTYPE=B&BILLSUFFIX=02912&VERSION=S&TYPE=A.

2. Id.
3. Id.
4. Id.
5. Id.
6. Id.
7. Id.
8. Id.
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Administrative Hearings unless the Commission has by rule designated the
applicant as being in a category eligible to receive assistance.9 In addition, the
public interest counsel is required to recommend needed legislative and
regulatory changes."°

S.B. 311

Senate Bill 311 abolishes the General Services Commission and creates
the Texas Building and Procurement Commission."' This legislation, codified
in the Government Code, will move Texas toward more uniform contracting
provisions.' 2 The Attorney General is to be involved in developing uniform
contract provisions for major contracts.13 As part of the effort to make
contracting provisions more uniform, the contract manager for each agency
will be required to participate in a training program that is to be developed by
the Commission. 4 The legislation also requires the Commission to study and
determine which state contracting functions it performs that can be
privatized. "5

A new subchapter I is added to chapter 2155 of the Government Code,
which requires the Commission to create a schedule of multiple award
contracts that were previously awarded through a competitive process by the
federal government or a governmental entity in Texas.'6 The schedule will be
posted on the Internet so that state agencies and political subdivisions can
purchase goods and services directly from the vendor under the contracts
listed on the schedule.'

S.B. 310

Senate Bill 310 continues the Railroad Commission." This legislation
makes a major change in the Commission's hearing process. The utilities
division of the State Office of Administrative Hearings (SOAH) is required
to conduct any contested case hearing that is not conducted by one or more

9. Id.
10. Id.
11. SENATE COMM. ON STATE AFFAIRS, BILL ANALYSIS, Tex. S.B. 311, 77th Leg., R.S. (2001),

available at http://www.capitol.state.tx.us/cgi-bin/tlo/textframe.cmd?LEG--77&SESS=R&CHAMBER
=S&BILLTYPE=B&BILLSUFFIX=003 1I &VERSION=5&TYPE=A.

12. Id.
13. Id.
14. Id.
15. Id.
16. Id.
17. Id.
18. SENATE COMM. ON NATURAL RES., BILL ANALYSIS, Tex. S.B. 310, 77th Leg., R.S. (200 1),

available at http:/www.capitol.state.tx.us/tcgi-bin/tlo/textframe.cmd?LEG--77&SESS=R&CHAMBER=&
BILLTYPE=B&BILLSUFFIX=00310&VERSION=5&TYPE=A.

20021
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members of the Commission. 9 SOAH is required to follow the rules and
procedures adopted by the Commission in conducting the hearing.20 The
Commission is also authorized to delegate to SOAH the authority to make
final decisions and issue findings of fact, conclusions of law, and other
necessary orders in a proceeding in which there is not a contested issue of fact
or law.2' In such instance, the decision of the SOAH administrative law judge
is the final decision unless a member of the Commission requests a formal
review of the decision.2

S.B. 322

Senate Bill 322 continues the Texas Department of Housing and
Community Affairs.23 The legislation makes the functions of this agency
much more open. A new section 2306.1113 is added to the Government Code
to prohibit ex parte contacts with a member of the board or the advisory
committee from the time a project application is filed until the board makes
its final decision.24

S.B. 292

Senate Bill 292 was introduced by the Employees Retirement System to
address changes that have arisen between sessions. 2

' As a part of these
general housekeeping provisions, section 815.102 of the Government Code
was amended to expressly authorize the board of trustees to adopt rules for
hearings on contested cases or disputed claims. 26 The amendment further
provides that such rules will control over the rules of the State Office of
Administrative Hearings.27

19. Id.
20. Id.
21. Id.
22. Id.
23. SENATE COMM. ON INTERGOVERNMENTAL RELATIONS, BILL ANALYSIS, Tex. S.B. 322, 77th

Leg., R.S. (2001), available at http://www.capitol.state.tx.us/cgi-bin/tlo/textframe.cmd?LEG=77&SESS
=R&CHAMBER=S&BILLTYPE=B&BILLSUFFIX--00322&VERSION=5&TYPE=A.

24. Id.
25. SENATE COMM. ON STATE AFFAIRS, BILL ANALYSIS, Tex. S.B. 292, 77th Leg., R.S. (2001),

available at http://www.capitol.state.tx.usfcgi-bin/tlo/textframe.cmd?LEG'-77&SESS=R&CHAMBER =&

BILLTYPE=B&BILLSUFFIX=00292&VERSION=S&TYPE=A.
26. Id.
27. Id.
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III. CIVIL PRACTICE AND REMEDIES CODE

H.B. 978

This bill amends section 51.014 of the Civil Practice and Remedies Code
to provide that an interlocutory appeal regarding a temporary injunction does
not stay a trial.28 The bill provides that a denial of a motion for summary
judgment, special appearance, or plea to a specified jurisdiction does not stay
a trial unless the motion is filed and the hearing is requested not later than a
date set by the trial court or the 180th day after the answer or pleading is
filed.29

The bill authorizes a district court to issue a written order for an
interlocutory appeal in a civil action not otherwise appealable if the parties in
the action agree that the order involves a controlling question of law to which
there is a substantial ground for difference of opinion, an immediate appeal
from the order may materially advance the ultimate termination of the
litigation, and the parties agree to the order.3" The bill provides that such an
appeal does not stay proceedings in the district court unless the parties agree
and the district court, the court of appeals, or a judge of the court of appeals
orders a stay of the proceedings.31 The bill authorizes the appellate court to
permit an appeal to be taken from that order if application is made not later
than the 1 0th day after the date an interlocutory order is entered.32

IV. CONSUMER CREDIT COMMISSION

S.B. 317

Senate Bill 317 amends the Finance Code to require an appeal of a
decision refusing to grant a license or revoking a license to be conducted
under the substantial evidence rule as provided by chapter 2001 of the
Government Code rather than by trial de novo. 3

The bill prohibits the Finance Commission from adopting rules
restricting advertising or competitive bidding by license holders regulated by
the Office of Consumer Credit Commissioner except to prohibit false,

28. HOUSE COMM. ON CIVIL PRACTICES, BILL ANALYSIS, Tex. H.B. 978, 77th Leg., R.S. (2001),
available at http://www.capitol.state.tx.us/cgi-bin/tlo/tcxtframe.cmd?LEG=77&SESS=R&CRAMBER
=H&BILLTYPE=B&BILLSUFFIX=00978&VERSION=5&TYPE=A.

29. Id.
30. Id.
31. Id.
32. Id.
33. SENATE COMM. ON BUS. & COMMERCE, BILL ANALYSIS, Tex. S.B. 317,77th Leg., R.S. (2001),

available at http://www.capitol.state.tx.us/cgi-bintlo/textframe.cmd?LEG=77&SESS=R&CHAMBER
=S&BILLTYPE=B&BILLSUFFIX=00317&VERSION=5&TYPE=A.

'20021
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misleading, or deceptive practices.34 It also prevents the Finance Commission
from including a rule that restricts the use of any medium for advertising,
restricts the use of a license holder's personal appearance or voice in an
advertisement, relates to the size or duration of an advertisement by the
license holder, or restricts the license holder's advertisement under a trade
name unless the trade name is deceptive.35

V. OPEN GOVERNMENT

S.B. 695

This bill was codified as section 551.129, Government Code.36 It permits
a governmental body to use a telephone conference call, a video conference
call, or a communication over the Internet to conduct a consultation with its
attorney." The ability to communicate with an attorney is limited to
communications with an attorney who is not an employee of the governmental
body.38 This should provide greater flexibility and save travel costs when
local governments need to consult with an attorney who does not live within
the immediate area.39

S.B. 170

This bill will be codified as section 551.0035, Government Code.4 This
section permits a quorum of a governmental body to attend a meeting of a
committee or agency of the legislature without such attendance being
considered a meeting of the governmental body if the deliberations at the
meeting by the members of the governmental body consist only of publicly
testifying at the meeting, publicly commenting at the meeting, and publicly
responding to questions asked by a member of the legislative committee or
agency.41

34. Id.
35. Id.
36. SENATE COMM. ON STATE AFFAIRS, BILL ANALYSIS, Tex. S.B. 695, 77th Leg., R.S. (2001),

available at http://www.capitol:state.tx.us/cgi-bin/tlo/textframe.cmd?LEG=77&SESS=R&CHAMBER
=S&BILLTYPE=B&BILLSUFFIX=OO695&VERSION=5&TYPE=A.

37. Id.
38. Id.
39. Id.
40. SENATE COMM. ON ADMIN., BILL ANALYSIS, TCx. S.B. 170, 77th Leg., R.S. (2001), available

at http://www.capitol.state.tx.us/cgi-bin/to/textframe.cmd?LEG=-77&SESS=R&CHAMBER=S&BILL
TYPE=B&BILLSUFFIX=001 70&VERSION=5&TYPE=A.

41. Id.
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H.B. 371

The Open Meetings Act and the Public Information Act are amended to
apply to nonprofit corporations that are eligible to receive funds under the
federal community services grant program and are authorized to serve
geographic areas in the state.42  These changes will be in sections
551.001(3)(J) and 552.003(1)(xi), Government Code.'

H.B. 3463

This legislation cures a problem between the Open Meetings Act and
sections 7.057(c) and 21.301(b) of the Texas Education Code." Often, school
boards hear grievances in closed meetings.45 When such a decision is
appealed, the school district is required to provide records of the hearing. 46

The disclosure of the record to the Commissioner of Education and the filing
of the record will not be an offense under section 551.146, Government
Code.4

S.B. 694

Senate Bill 694 amends the Public Information Act by adding new
sections 552.136 and 552.137 to the Government Code, which provide that an
e-mail address, credit card, debit card, charge card, or access device number
that is collected, assembled, or maintained by a governmental body is
confidential information and may not be disclosed."8

H.B. 1872

This legislation amends section 2001.022 of the Government Code,
which relates to the requirement of local employment statements. 9 Under the

42. HOUSE COMM. ON STATE AFFAIRS, BILL ANALYSIS, Tx. H.B. 371, 77th Leg., R.S. (2001),
available at http.i/www.capitol.state.tx.us/cgi-bin/dtc/textframe.cmd?LEG=77&SESS=R&CHAMBER=H
&BILLTYPE=B&BILLSUFFIX=00371 &VERSION=5&TYPE=A.

43. Id.
44. HOUSE COMM. ON PUB. EDUC., BILL ANALYSIS, Tex. H.B. 3463, 77th Leg., R.S. (2001),

available at http://www.capitol.state.tx.uslcgi-binltlo/textframe.cmd?LEG=77&SESS=R&CHAMBER
=H&BILLTYPE=B&BILLSUFFIX=O3463&VERSION=5&TYPE=A.

45. Id.
46. Id.
47. Id.
48. SENATE COMM. ON STATE AFFAIRS, BILL ANALYSIS, Tex. S.B. 694,77th Leg., R.S. (2001),

available at http:/twww.capitol.state.tx.uslcgi-bin/lo/tcxtframe.cmd?LEG=77&SESS=R&CHAMBER
=S&BILLTYPE=B&BILLSUFFIX=00694&VERSION=5&TYPE=A.

49. HOUSE COMM. ON STATE AFFAIRS, BILL ANALYSIS, Tex. H.B. 1872, 77th Leg., R.S. (2001),
available at http://www.capitol.state.tx.us/cgi-bin/tlo/textframe.cmd?LEG=-77&SESS=R&CHAMBER

2002]
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act, an agency is required to determine whether a rule will affect a local
economy before proposing the rule for adoption."0 The burden of preparing
the statement is placed on the agency promulgating the rule rather than on the
Texas Employment Commission."

VI. RULES AND RULEMAKING

H.B. 1430

House Bill 1430 addresses what to do with agency rules that were
adopted by an agency that has been terminated. 2 Section 325.017(a) of the
Government Code is amended to clarify that if an agency is terminated, its
rules expire when the agency terminates. 3 Section 2002.058 of the
Government Code is added to address obsolete or invalid rules.' That section
provides that the Secretary of State is to remove agency rules from the Texas
Administrative Code if the agency has been abolished. 5 If the legislature
transfers the rules to another agency, the Secretary of State is to transfer the
rules to the appropriate place in the Administrative Code.56 If an agency rule
is declared to be invalid by a final court judgment, the agency is required to
formally repeal the rule."

H.B. 2112

House Bill 2112 requires the Secretary of State to report all rules and
amendments to rules adopted by the supreme court on or before December 1
immediately preceding the next regular session of the legislature."

=H&BILLTYPE=B&BILLSUFFIX=0 872&VERSION=5&TYPE=A.
50. Id.
51. Id.
52. HOUSE COMM. ON STATE AFFAIRS, BILL ANALYSIS, Tex. H.B. 1430, 77th Leg., R.S. (2001),

available at httpJ/www.capitol.state.tx.us/cgi-bin/tlo/textframe.cmd?LEG=77&SESS=R&CHAMBER=
H&BILLTYPE=B&BILLSUFFIX=01430&VERSION=5&TYPE=A.

53. Id.
54. Id.
55. Id.
56. Id.
57. Id.
58. HOUSE COMM. ON JUDICIAL AFFAIRS, BILL ANALYSIS, Tex. H.B. 2112, 77th Leg., R.S. (2001),

available at http:/www.capitol.state.tx.us/cgi-bin/tlo/textframe.cmd?LEG=77&SESS=R&CHAMBER=
H&BILLTYPE=B&BILLSUFFIX--02112&VERSION=S&TYPE=A.
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VII. EMPLOYEES RETIREMENT SYSTEM

S.B. 292

This bill amends section 815.102 of the Government Code to authorize
the board of trustees to adopt rules for hearings on contested cases or disputed
claims.59 Senate Bill 292 provides that rules adopted under this section
control over rules adopted under section 2003.050.1

VIII. ENVIRONMENTAL

H.B. 2518

House Bill 2518 amends the Health and Safety Code to include the
issuance of permit amendments under provisions governing the issuance of
preconstruction permits issued by the Texas Natural Resource Conservation
Commission (TNRCC) and under provisions regarding notice of intent to
obtain a permit, permit review, or permit hearings.6' The bill provides that an
applicant for a permit amendment is excluded from public notice and hearing
requirements if the total emissions increase meets the de minimis criteria
defined by TNRCC rules and if the emissions will not change in character. 62

The bill also provides that notice and hearing requirements do not apply to
applicants for permit amendments for agricultural plants if the total emissions
increase is not significant and will not change in character.63 In considering
a permit amendment, TNRCC is required to consider any adjudicated decision
or compliance proceeding that occurred within the five years preceding the
date on which the application was filed and that addressed the applicant's past
performance and compliance with the laws of this state, another state, or the
United States governing air contaminants or with the terms of any permit or
order issued by TNRCC.6'

59. SENATE COMM. ON STATE AFFAIRS, BILL ANALYSIS, Tex. S.B. 292, 77th Leg., R.S. (2001),
available at http://www.capitol.state.tx.us/cgi-bin/lo/textframe.cmd?LEG=77&SESS=R&CHAMBER=S
&BILLTYPE=B&BILLSUFFIX=00292&VERSION=S&TYPE=A.

60. Id.
61. HOUSE COMM. ON ENVrL. REGULATION, BILL ANALYSIS, Tex. H.B. 2518, 77th Leg., R.S.

(2001), available at http:llwww.capitol.state.tx.us/gi-bin/tlo/textframe.cmd?LEG-77&SESS=R&
CHAMBER=H&BILLTYPE=B&BILLSUFFIX--025 I 8&VERSION=5&TYPE=A.

62. Id.
63. Id.
64. Id.

2002]
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H.B. 2997

House Bill 2997 amends the Water Code to require the TNRCC to adopt
a comprehensive program that provides incentives to encourage the use of
environmental management systems (systems) by regulated entities, state
agencies, local governments, and other entities.6 The bill provides that the
incentives may include (a) on-site technical assistance; (b) accelerated access
to information about programs; (c) inclusion of information regarding an
entity's use of a system in the entity's compliance history and compliance
summaries; and (d) consideration of the entity's implementation of a system
in scheduling and conducting compliance inspections. 6

The bill requires TNRCC to integrate the use of systems into its
programs, to develop model systems for small businesses and local
governments, and to establish environmental performance indicators to
measure the program's performance. 67 The bill also requires TNRCC, in
considering evidence of an applicant's compliance history, to consider
information regarding the applicant's implementation of a system at the
facility for which the permit, permit amendment, or permit renewal is sought
and requires the TNRCC to adopt rules regarding the comprehensive
program.68

H.B. 3023

House Bill 3023 amends section 26.0286 of the Water Code to require
TNRCC to process an application for authorization to construct or operate a
concentrated animal feeding operation (CAFO) as a specified permit if, on the
date TNRCC determines that the application is administratively complete, any
part of a pen, lot, pond, or other type of control or retention facility or
structure of the CAFO is located or proposed to be located within the
protection zone of a sole-source surface drinking water supply (water
supply).69 The bill requires the CAFO to be located within the protection zone
of a water supply rather than in the watershed of a water supply.7" The bill

65. HOUSE COMM. ON ENVTL. REGULATION, BILL ANALYSIS, Tex. H.B. 2997, 77th Leg., R.S.

(2001), available at http://www.capitol.state.t.uslcgi-bintlo/textframe.cmd?LEG=77&SESS=R&
CHAMBER=H&BILLTYPE=B&BILLSUFFlX=02997&VERSION=5&TYPE=A.

66. Id.
67. Id.
68. Id.

69. HOUSE COMM. ON NATURAL RES., BILL ANALYSIS, Tex. H.B. 3023, 77th Leg., R.S. (2001),
available at http://www.capitol.state.tx.us/cgi-binltlo/textframe.cmd?LEG=77&SESS=R&CHAMBER
=H&BILLTYPE=B&BILLSUFFIX=03023&VERSION=5&TYPE=A.

70. Id.
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provides that for procedures applicable to permits for CAFOs, a land
application area is not considered a control or retention facility. 71

The bill requires TNRCC, when adopting rules to set water quality
standards for water in the state, to designate a surface water body as a water
supply if that surface water body is identified as a public water supply in rules
adopted by TNRCC and if it is the sole source of supply for a public water
supply system exclusive of emergency water connections.7" The bill also
requires TNRCC to designate as a protection zone any area within the
watershed of a water supply that is (a) within two miles of the normal pool
elevation of a body of surface water that is a water supply; (b) within two
miles of that part of a perennial stream that is a tributary of a water supply and
within three linear miles upstream of the normal pool elevation of a water
supply; or (c) within two miles of that part of a stream that is a water supply,
extending three linear miles upstream from the water supply intake.73

H.B. 3040

This legislation amends the Health and Safety Code by adding a new
section 382.065, which prohibits TNRCC from requiring or considering air
dispersion modeling results predicting ambient concentrations of noncriteria
pollutants over coastal waters of the state.74 The bill requires TNRCC to
determine compliance with noncriteria ambient air pollutant standards and
guidelines from the shipyard according to the land-based off-property
concentration of air contaminants.75 The bill provides that provisions relating
to shipyard facilities do not limit the authority of TNRCC to take an
enforcement action in response to a condition that constitutes a nuisance.76

H.B. 3111

This bill establishes and consolidates consistent administrative
requirements and procedures for all regulated occupations, enacts provisions
consistent with recommendations of the Sunset Advisory Commission for
licensing programs, and removes outdated and inconsistent statutory
provisions.77 The bill amends the Water Code and the Health and Safety Code

71. Id.
72. Id.
73. Id.
74. HOUSE COMM. ON ENVTL. REGULATION, BILL ANALYSIS, Tex. H.B. 3040, 77th Leg., R.S.

(2001), available at http://www.capitol.state.tx.us/cgi-bin/tio/textframe.cmd?LEG=77&SESS=R&
CHAMBER=H&BILLTYPE=B&BILLSUFFIX=03040&VERSION=5&TYPE=A.

75. Id.
76. Id.
77. HOUSE COMM. ON NATURAL RES., BILL ANALYSIS, Tex. H.B. 3111, 77th Leg., R.S. (2001),

available at http://www.capitol.state.tx.us/cgi-bin/tio/textframe.cmd?LEG=77&SESS=R&CHAMBER

2002]
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to establish a uniform process for administering and enforcing occupational
licenses and registrations under TNRCC's jurisdiction."

The bill requires TNRCC, by rule, to establish occupational licenses
consistent with statutory requirements, to establish classes and terms of
licenses and registrations, and to administer these provisions and other laws
governing occupational licenses and registrations under TNRCC's
jurisdiction." TNRCC is authorized to establish qualifications for each
occupational license or registration under its jurisdiction."s The bill requires
TNRCC to establish requirements for issuing licenses and registrations and
sets forth conditions under which TNRCC is authorized to deny a license or
registration."' The bill sets forth requirements and uniform procedures for
renewing licenses and registrations that TNRCC is required to establish. 2

TNRCC is authorized, by rule, to adopt a system under which licenses or
registrations expire on various dates during the year. 3

TNRCC is required to prescribe the content of licensing examinations,
which shall be based on laws, rules, job duties, and standards relating to
licenses and classes of licenses issued by TNRCC. 4 TNRCC is required to
determine the location and frequency of the examinations. 5 Not later than the
45th day after the date a person takes a licensing examination, TNRCC is
required to notify the person of the results of the examination. 6 If requested
in writing by a person who fails a licensing examination, TNRCC is required
to furnish the person with an analysis of the person's performance on the
examination.' TNRCC is required to ensure that an otherwise qualified
individual that has a physical, mental, or developmental disability is provided
with reasonable opportunity to take a licensing examination. 8

The bill sets forth provisions requiring TNRCC to establish and approve
training programs necessary to qualify for or renew a license. 9 The bill
requires TNRCC to establish and collect fees to cover the cost of
administering and enforcing provisions and to deposit the fees to the credit of
the occupational licensing account in the general revenue fund.' The bill sets
forth provisions to prohibit TNRCC from adopting rules restricting

=H&BILLTYPE=B&BILLSUFFIX=03 I I &VERSION=5&TYPE=A.
78. Id.
79. Id.
80. Id.
81. Id.
82. Id.
83. Id.
84. Id.
85. Id.
86. Id.
87. Id.
88. Id.
89. Id.
90. Id.
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advertising or competitive bidding by a license or registration holder except
to prohibit false, misleading, or deceptive practices.9 ' TNRCC is required to
prepare and make available to the public information describing the
procedures by which a person may submit licensing and registration
complaints to TNRCC.9 TNRCC is authorized to require a person to provide
certain information about other occupational licenses and registrations.93

The bill prohibits certain persons from engaging in certain businesses,
occupations, or professions unless the person holds the appropriate license or
registration.' TNRCC is required to maintain and make available an official
roster of persons who hold licenses and registrations.95 TNRCC is authorized
to contract with persons to provide services and to authorize contractors to
collect reasonable fees for the services provided. 96

The bill amends the Water Code and the Health and Safety Code to set
forth license and registration requirements, including (a) performing process
control activities at a sewage treatment facility or supervising the maintenance
of a sewage collection system; (b) offering to install, repair, or remove an
underground storage tank; (c) selling, designing, installing, altering, repairing,
or servicing an irrigation system; (d) performing process control duties in
production or distribution of drinking water for a public water system; (e)
supervising solid waste facilities; and (f) constructing, installing, repairing, or
extending an on-site sewage disposal system.97

The bill sets forth licensing and registration exemptions for landscape
irrigators, persons assisting a licensed person, and owners of businesses
employing licensed individuals.98

The bill authorizes TNRCC to implement a program to register persons
who contract with an owner or operator of an underground storage tank or an
above ground storage tank and sets forth provisions relating to such a
program.99 TNRCC is required to appoint an advisory council for the purpose
of providing advice to TNRCC and staff concerning matters relating to
landscape irrigation."°

The bill repeals provisions requiring the Texas Department of Health to
issue a qualified person a certificate stating that the person is qualified for the
installation, exchange, servicing, and repair of residential water treatment

91. Id.
92. Id.
93. Id.
94. Id.
95. Id.
96. Id.
97. Id.
98. Id.
99. Id.

100. Id.
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facilities.'' The bill also repeals provisions that are unnecessary or
inconsistent with this bill.' °2

In considering this bill, it should be noted that section 366.071 (c), Water
Code, takes effect September 1, 2002.103

S.B. 2

Senate Bill 2 addresses the implementation and financing of the water
strategies and recommendations identified in the last four years by Texas'
sixteen regional water planning groups and creates and establishes duties of
the Texas Water Advisory Council."°

S.B. 356

This legislation amends the Water Code by adding section 5.127, which
requires the Texas Natural Resource Conservation Commission to work with
the Legislative Budget Board to create performance measures that assess the
improvements in environmental quality achieved by innovative regulatory
programs implemented by the Commission." 5

S.B. 688

Senate Bill 688 shifts the notice requirement for multiple plant permits
from TNRCC to the applicant."° Prior to this act, the TNRCC was
responsible for publishing and paying for public notices of standard and
multiple plant permits for air emissions. 7 While TNRCC was clearly
intended to pay for notice of standard air permits, notice of individual permit
applications was generally paid for by applicants.0 This bill treats all
applicants equally.'

101. Id.
102. Id.
103. Id.
104. SENATE COMM. ON NATURAL RES., BILL ANALYSIS, Tex. S.B. 2, 77th Leg., R.S. (2001),

available at http://www.capitol.state.tx.uslcgi-binltlo/textframe.cmd?LEG=77&SESS=R&CHAMBER=
S&B1LLTYPE=B&BILLSUFFIX--00002&VERSION=5&TYPE=A.

105. SENATE COMM. ON NATURAL RES., BILL ANALYSIS, Tex. S.B. 356, 77th Leg., R.S. (2001),
available at http://www.capitol.state.tx.us/cgi-bin/tloltextframe.cmd?LEG=77&SESS=R&CHAMBER=
S&BILLTYPE=B&BILLSUFFIX=00356&VERSION=5&TYPE=A.

106. SENATE COMM. ON NATURAL RES., BILL ANALYSIS, Tex. S.B. 688, 77th Leg., R.S. (2001),
available at http://www.capitol.state.tx.uslcgi-binltlo/textframe.cmd?LEG=77&SESS=R&CHAMBER=
S&BILLTYPE=B&BILLSUFFIX=00688&VERSION=5&TYPE=A.
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IX. HOUSING AND COMMUNITY AFFAIRS

S.B. 322

Senate Bill 322 amends section 2306.032 of the Government Code."0

The bill requires that all of the Texas Department of Housing and Community
Affairs' materials that are relevant to a matter proposed for discussion at a
board meeting be posted on the Department's website, made available in
hard-copy format at the Department, filed with the Secretary of State for
publication by reference in the Texas Register, and disseminated by any other
means required by this chapter or by chapter 551."' It also requires that the
materials be made available to the public by a certain date and prohibits the
board from considering any material that is not made available to the public
by the date required." 2 The bill requires that the agenda for a board meeting
state each project the staff is recommending for assistance by the Department
and requires the board, for each item on the board's agenda at the meeting, to
provide for public comment after the presentation made by department staff
and the motions made by the board on that topic." 3 The legislation requires
the board to adopt rules that give the public a reasonable amount of time for
testimony at meetings." 4 It also amends chapter 2306B of the Government
Code, which requires the board to adopt rules outlining a formal process for
appealing board and department decisions."'

The bill prohibits a member of the board or the advisory committee,
during the period beginning on the date a project application is filed and
ending on the date the board makes a final decision with respect to any
approval of that application, from communicating with certain persons and
authorizes such communication to occur, notwithstanding this section, at any
board meeting or public hearing held with respect to the application." 16

The bill provides that the Manufactured Housing Board (MHB) is an
independent entity within the Department, is administratively attached to the
Department, and is not an advisory body to the Department, and it requires
MHB to carry out the functions and duties conferred on MHB by this
subchapter and by other law."7 The legislation requires MHB to develop and
implement policies that provide the public with a reasonable opportunity to

110. SENATE COMM. ON INTERGOVERNMENTAL RELATIONS, BILL ANALYSIS, Tex. S.B. 322, 77th
Leg., R.S. (2001), available at http://www.capitol.state.tx.us/cgi-bin/tlo/textfrane.cmd?LEG=77&SESS
=R&CHAMBER=S&BILLTYPE=B&BILLSUFFIX=00322&VERSION=5&TYPE=A.
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appear before MHB and to speak on any issue under the jurisdiction of the
division.118

X. INSURANCE

H.B. 2102

House Bill 2102 requires the Commissioner of Insurance
(Commissioner) to promulgate by rule a benchmark rate for each insurance
line subject to the flexible rating program after notice and a hearing and to
have each flexibility band based on a benchmark rate promulgated by rule by
the Commissioner."9 In promulgating the benchmark rate, the bill authorizes
the Commissioner to give due consideration to the operation expenses of all
insurers, excluding only those expenses that are disallowed under the flexible
rating program. 2° The bill requires the Commissioner to request
recommendations regarding changes to the benchmark rates before each
annual hearing.' Notice of each hearing involving benchmark rates must be
published in the Texas Register, and the bill requires the Commissioner to
receive public comments for at least 30 days after the notice of a hearing is
published or at the hearing. 2

The bill authorizes the public insurance counsel and any insurer, trade
association, or other interested person or entity that has submitted proposed
changes or actuarial analyses to ask questions of any person testifying at the
hearing. 2 The bill mandates that after the hearing, the Commissioner shall
adopt a rule promulgating the benchmark rates.' 24 The bill provides that
disallowed expenses include any unreasonably incurred expense as
determined by the Commissioner after notice and hearing in a proceeding
separate from the hearing to determine benchmark rates by line.' 25

The bill provides that the adoption of rules under agency actions
affecting small businesses does not apply to a benchmark rate hearing. 26 The
bill removes provisions relating to discovery and evidence presented at a
benchmark rate hearing.'27 The bill authorizes a person aggrieved by an order
of the Commissioner setting the benchmark rates to appeal the order not later

118. Id.
119. HOUSE COMM. ON INS., BILL ANALYSIS, Tex. H.B. 2102, 77th Leg., R.S. (2001), available at

http://www.capitol .state.tx.uslcgi-binltlltextframe.cmd?LEG=77&SESS=R&CHAMBER=H&BILL
TYPE=B&BILLSUFFIX=02102&VERSION=5&TYPE=A.
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than the 30th day after the date on which the Commissioner issued the
order.' ' The bill provides that an appeal of an order of the Commissioner
setting the benchmark rates must be made in accordance with provisions
relating to judicial review. 29

The bill requires the Commissioner to determine and prescribe
appropriate rates to be charged for insurance provided through the Texas
Automobile Insurance Plan Association (TAIPA).130 The bill removes the
provision requiring the Commissioner to conduct a hearing on rates for
insurance provided through TAIPA.' 3 The bill requires TAIPA to file its
rates to be charged with the Texas Department of Insurance (Department) for
the Commissioner's approval and prohibits TAIPA from filing more than once
in any 12-month period.' Before approving, disapproving, or modifying a
filing, the Commissioner must provide all interested persons with a reasonable
opportunity to review and comment on the filing.'

The bill authorizes TAIPA to file with the Commissioner an amended
filing for compliance not later than the 10th day after the date on which
TAIPA receives the Commissioner's disapproval. 34 The bill sets forth
provisions relating to an amended filing.' It also authorizes a person
aggrieved by a decision of the Commissioner regarding rates charged for
insurance provided through TAIPA to appeal the decision not later than the
30th day after the date of the Commissioner's decision. 36 An appeal of the
Commissioner's decision must be made in accordance with provisions relating
to judicial review.'37

It should be noted that House Bill 2102 applies only to premium rates for
an insurance policy delivered, issued for delivery, or renewed on or after
January 1,2002.138

XI. GENERAL SERVICES COMMISSION

S.B. 311

Senate Bill 311 relates to the abolition of the General Services
Commission, the transfer of its functions to the newly created Texas Building

128. Id.
129. Id.
130. Id.
131. Id.
132. Id.
133. Id.
134. Id.
135. Id.
136. Id.
137. Id.
138. Id.
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and Procurement Commission, and the operations of certain other state
agencies having functions transferred from or associated with the General
Services Commission. 39 These agencies include the Department of
Information Resources, the Telecommunications Planning and Oversight
Council, the Office of the Attorney General, the Legislative Budget Board,
and the State Cemetery Committee. 40

The bill sets forth new provisions and amendments to existing provisions
relating to the procedures for the bidding and award of contracts for various
state and local government transactions. It also sets forth new provisions and
amendments to existing provisions relating to the development, negotiation,
selection, and administration of state contracts.' 4 ' The bill provides for the
review and assessment of the state's commercially available services and
activities for potential privatization.'

XII. OCCUPATIONS

A. In General

H.B. 1214

House Bill 1214 amends the Occupations Code to redesignate the
Commissioner of Licensing and Regulation as the executive director of Texas
Commission of Licensing and Regulation and provides that the executive
director serves at the will of the Commission. 4 1

B. Accountants

S.B. 1358

This legislation modifies the law relating to accounting regulation by
simplifying the practice of certified public accountants to "attest services."144

Two sections of this bill might be of interest.

139. SENATE COMM. ON STATE AFFAIRS, BILL ANALYSIS, Tex. S.B. 311, 77th Leg., R.S. (2001),
available at http://www.capitol.state.tx.us/cgi-bin/tlo/textfrane.cmd?LEG=77&SESS=R&CHAMBER
=S&BILLTYPE=B&BILLSUFFIX=003 Il &VERSION=5&TYPE=A.

140. Id.
141. Id.
142. Id.
143. HouSE COMM. ON LICENSING &ADMIN. PRoCEDURES, BILL ANALYSIS, Tex. H.B. 1214, 77th

Leg., R.S. (2001), available at http://www.capitol.state.tx.us/cgi-bin/tlo/textframe.cmd?LEG=77&SESS
=R&CHAMBER=H&BILLTYPE=B&BILLSUFFIX=1214&VERSION=5&TYPE=A.

144. SENATE COMM ON BUS. & COMMERCE, BILL ANALYSIS, Tex. S.B. 1358, 77th Leg., R.S.
(2001), available at http:llwww.capitol.state.tx.us/cgi-bin/tio/textframe.cmd?LEG-77&SESS=R&
CHAMBER=S&BILLTYPE=B&BILLSUFFIX=01 358&VERSION=5&TYPE=A.
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First, the Occupations Code is amended to provide that the chapter does
not prohibit an attorney or firm of attorneys from preparing or presenting
records or documents customarily prepared by an attorney or firm of attorneys
in connection with the attorney's or firm's professional work in the practice
of law.'45

Second, the bill addresses the accountant-client privilege. 146 The
prohibition on voluntarily disclosing information communicated to the
accountant in connection with services provided to the client by the
accountant is continued, and a new provision is added that ensures that the
accountant is not prohibited from disclosing information that is required to be
disclosed under a summons under certain provisions. 147

C. Attorneys

H.B. 792

House Bill 792 amends the Government Code to set forth provisions for
the membership, including public membership, of a panel of a district
grievance committee (committee panel) of the State Bar of Texas (state bar)
for the purpose of convening a meeting.'48 The bill requires a committee
panel that votes on a grievance matter to disclose to the complainant and the
respondent in the matter the number of members voting for or against a
finding of just cause or abstaining from voting on the matter. 49 A member of
a committee panel may vote on a grievance matter only if the member is
present at the hearing at which the vote takes place.'5" The bill prohibits the
state bar or a court from requiring an attorney against whom a disciplinary
action has been brought to disclose information protected by the
attorney-client privilege if the client did not initiate the complaint that is the
subject of the action.'

Whenever a grievance is dismissed as an inquiry or dismissed as a
complaint after an investigatory hearing in accordance with the Texas Rules
of Disciplinary Procedure and that dismissal has become final, the bill
authorizes a respondent attorney to deny that a grievance was pursued.'52 In
any disciplinary action that is tried to verdict before an evidentiary panel or

145. Id.
146. Id.
147. Id.
148. HOUSE COMM. ON CIVILPRACTICES, BILL ANALYSIS, Tex. H.B. 792, 77th Leg., R.S. (2001),

available at http://www.capitol.state.tx.us/cgi-bin/tlo/textframe.cmd?LEG-77&SESS=R&CHAMBER
=H&BILLTYPE=B&BILLSUFFIX=O792&VERSION=S&TYPE=A.
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a district court and there is a take-nothing judgment entered which becomes
final, the bill authorizes the respondent attorney to file a motion with the
tribunal seeking expunction of the tribunal's file on the matter.'53 In the event
an expunction is granted, the bill requires an evidentiary panel or district court
to order that all records be destroyed other than statistical or identifying
information maintained by the chief disciplinary counsel pertaining to any
grievance that formed the basis of the disciplinary action and authorizes the
respondent attorney thereafter to deny the grievance that formed the basis of
the disciplinary action. 54

The bill requires the state bar, not later than September 1, 2002, to study
the state bar rules governing attorney disciplinary and disability procedures
and the Texas Rules of Disciplinary Procedure to determine the extent to
which the rules conform to the requirements of state law governing attorney
disciplinary and disability procedures and to submit to the lieutenant governor
and the speaker of the house of representatives a report of the study including
recommendations for revisions to the state bar rules and the Texas Rules of
Disciplinary Procedure.'

D. Chemical Dependency Counselors

H.B. 2383

House Bill 2383 establishes grounds by which Texas Commission on
Alcohol and Drug Abuse (TCADA) can refuse to issue a license to practice
chemical dependency counseling and authorizes TCADA to obtain criminal
history record information relating to applicants.'56 The bill provides for a
summary license suspension and a hearing procedure. 15 7

E. Chiropractors

S.B. 152

Senate Bill 152 provides that a person whose license to practice
chiropractic has been revoked or suspended or against whom the board has
imposed an administrative penalty may appeal only to a Travis County district
court, rather than to a court in the county where the person resides.'58

153. Id.
154. Id.
155. Id.
156. HouSE COMM. ON PUB. HEALTH, BILL ANALYSIS, Tex. H.B. 2383, 77th Leg., R.S. (2001),

available at http://www.capitol.state.tx.us/cgi-binltloltextframe.cmd?LEG=77&SESS=R&CHAMBER
=H&BILLTYPE=B&BILLSUFFIX=02383&VERSION=5&TYPE=A.

157. Id.
158. SENATE COMM. ON HEALTH & HUMAN SERVS., BILL ANALYSIS, Tex. S.B. 152, 77th Leg., R.S.



LEGISLATIVE SUR VEY-ADMINISTRA TIVE LAW

XIII. PARKS AND WILDLIFE

S.B. 305

Senate Bill 305 amends the Parks and Wildlife Code.'59 The bill requires
the Commission to develop and implement policies that will provide the
public with a reasonable opportunity to appear before the Commission and to
speak on any issue under the jurisdiction of the Commission. 60 The
legislation also requires that the Commission provide an opportunity for
public testimony in an open meeting before making a major decision. 6'

The bill requires that the Department obtain approval from the
Commission for each development plan required by statute for a geographical
area managed by the Department and requires the Commission to hold a
hearing on approval of the plan. 62 Further, the Department is required to
consider contracting out all or part of a statewide commercial project to a
private entity or individual, including a nonprofit entity or individual.'63

XIV. TEXAS RAILROAD COMMISSION

S.B. 310

Senate Bill 310 continues the Texas Railroad Commission for another
twelve years and makes statutory changes that were recommended by the
Commission."

Article 64471 requires the Commission to develop and implement
policies that provide the public with a reasonable opportunity to appear before
the Commission and to speak on any issue under the jurisdiction of the
Commission.

65

Article 6447h requires the Commission to maintain a file on each written
complaint filed with the Commission, requires the file to include certain
information, and requires the Commission to provide to the person filing the
complaint and to each person who is a subject of the complaint a copy of the

(2001), available at http://www.capitol.state.tx.uslcgi-bin/flo/txtfram.cmd?LEG=77&SESS=R&
CHAMBER=& BILLTYPE=B&BILLSUFFIX=001 52&VERS1ON=5&TYPE=A.

159. SENATE COMM. ON NATURAL RES., BILL ANALYSIS, Tex. S.B. 305, 77th Leg., R.S. (2001),
available at http://www.capitol.state.tx.us/cgi-bin/tlo/textframe.cmd?LEG=77&SESS=R&CHAMBER
=S&BILLTYPE=B&BILLSUFFIX=00305&VERSION=5&TYPE=A
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164. SENATE COMM. ON NATURAL RES., BILL ANALYSIS, Tex. S.B. 310, 77th Leg., R.S. (2001),
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Commission's policies and procedures relating to complaint investigation and
resolution.'6

The bill amends chapter 81C, Natural Resources Code, by adding
sections 81.055 and 81.056 to address pipeline system issues. 167 The sections
apply to a new pipeline system or the extension of an existing pipeline system
that crosses more than three counties and for which construction began after
September 1, 2001.168 The bill requires a pipeline operator to publish notice
in a newspaper of general circulation in each county that has a population
greater than 10,000 and that contains part of the proposed route of the pipeline
system; the bill also provides that the duty to consider comments under
subsection (c)(2) is not intended to unreasonably delay action on the permit
application or to require the Commission to consider factors other than those
criteria provided by law or Commission rule for determining whether to award
the permit.'6 9

The bill also amends chapter 102A, Utilities Code, by adding section
102.006 to require the utility division of the State Office of Administrative
Hearings to conduct each hearing in a contested case that is not conducted by
one or more members of the Commission. 70 A hearing must be conducted in
accordance with the rules and procedures adopted by the Railroad
Commission. 7'

XV. TEXAS HEALTH AND HUMAN SERVICES COMMISSION

S.B. 527

This bill amends various sections in chapter 247, Health and Safety
Code, to create procedures for assessing and determining violations and
penalties for personal care facilities. The purpose of the bill is to increase the
state's enforcement choices regarding personal care facilities. ,72

H.B. 1099

This legislation amends the Health and Safety Code to modify provisions
relating to the regulation of radioactive materials and other sources of

166. Id.
167. Id.
168. Id.
169. Id.
170. Id.
171. Id.
172. SENATE COMM. ON HEALTH & HUMAN SERVS., BILL ANALYSIS, Tex. S.B. 527, 77th Leg., R.S.

(2001), available at http://www.capitol.state.tx.us/cgi-bin/tio/textframe.cmd?LEG=77&SESS=R&
CHAMBER=S&BILLTYPE=B&BILLSUFFIX=00527&VERSION=5&TYPE=A.
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radiation. 73 The bill authorizes the Texas Department of Health (TDH) or the
Texas Natural Resource Conservation Commission (TNRCC) to consider the
applicant's financial qualifications in making a determination of whether to
take certain actions regarding a license or registration. 74 The bill also
authorizes administrative penalties to be used to prevent or mitigate radiation
contamination for the protection of public health and safety.7 "

The bill requires the applicant to demonstrate to TNRCC, rather than the
issuing agency, that the applicant is financially qualified to conduct the
licensed activity, including any required decontamination, decommissioning,
reclamation, and disposal, before a license is issued or renewed by TNRCC. 76

The bill also requires the Texas Board of Health (board), by rule, to require
an applicant to demonstrate to TDH that the applicant is financially qualified
to conduct the licensed activity before TDH issues or renews a license.'" The
bill requires TDH, in addition to TNRCC, to reevaluate certain qualifications
and security every five years. I8

This bill authorizes TDH to require that each person who holds a specific
license issued by TDH to pay annually an additional five percent of the
appropriate annual licensing and registration fee set by the board and to
require the nonrefundable fee to be deposited to the credit of the radiation and
perpetual care fund. 79 The bill sets forth provisions relating to the suspended
and reinstituted assessment of such a fee." ° The bill also regulates the money
in the radiation and perpetual care fund.'

The bill further authorizes TDH to provide, by the terms of a contract or
lease entered into between TDH and any person or by the terms of a license
issued by TDH to any person, for the decontamination, closure, decommis-
sioning, reclamation, surveillance, or other care of a site or facility subject to
TDH jurisdiction as needed to carry out the purpose of provisions relating to
radioactive materials and other sources of radiation." 2 The bill sets forth
liability restrictions for TDH regarding the radiation and perpetual care
fund. 1

83

The bill changes the type of penalty that TDH and the Commissioner of
Public Health are authorized to impose against a person who causes, suffers,

173. HOUSE COMM. ON ENVTL. REGULATION, BILL ANALYSIS, Tex. H.B. 1099, 77th Leg., R.S.
(2001), available at http://www.capitol.state.tx.us/egi-bin/tio/textframe.cmd?LEG=77&SESS=R&
CHAMBER=H&BILLTYPE=B&BILLSUFFIX=01099&VERSION=5&TYPE=A.
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allows, or permits a violation of provisions regarding radioactive materials
and other sources of radiation.8 4

The bill modifies the procedures for certified mammography system
inspections by removing the requirement for TDH to conduct annual
inspections and by requiring the board by rule to establish the routine
inspection frequency for certified mammography systems. 5

XVI. TELECOMMUNICATIONS

H.B. 472

House Bill 472 creates the Texas Telemarketing Disclosure and Privacy
Act to set forth provisions to protect consumers from unwanted telemarketing
calls and to penalize telemarketers who violate the provisions."n

The act amends the Business and Commerce Code to define a
telemarketing call; it prohibits a telemarketer from blocking the identity of the
telephone number from which the call is made and from interfering with the
capacity of a caller identification service to provide information regarding the
call. 7 A telemarketer is required to provide caller identification information
that is accessible by a caller identification service if that capability is
available.'" The use of telecommunications service or equipment incapable
of transmitting caller identification information does not of itself constitute
interference with a caller identification service." 9

The bill specifies the types of calls that are not subject to this bill,
including calls between a telemarketer and a business, a call made by a
consumer as a result of a solicitation or advertisement, a call made in
connection with an established business relationship, a call to collect a debt,
and a call by a state licensee under certain conditions.'"

The, Public Utility Commission (PUC) is required to establish a
telemarketer no-call list that contains the telephone numbers of persons in
Texas who have requested to be on the list.'9 ' PUC is required to update the
list quarterly."9 An entry on the list expires on its third anniversary but may
be renewed for successive three-year periods.'93 The bill authorizes the

184. Id.
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186. HOUSE COMM. ON Bus. & INDUS., BILL ANALYSIS, Tex. H.B. 472, 77th Leg., R.S. (2001),

available at http://www.capitol.state.tx.us/cgi-binltlo/textframe.cmd?LEG=77&SESS=R&CHAMBER
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deletion of a telephone number from the list on the consumer's request or if
the telephone number is changed.' PUC is authorized to charge a person no
more than $3 for a request to be on the list or to renew an entry. 9 ' The bill
requires PUC to make available a no-call request form and to provide a
toll-free number and Internet mail address for persons to call or write to obtain
the form. 96 A private for-profit publisher of a residential phone directory is
required to prominently display the toll-free number and Internet mail address
in the directory. 9 A telemarketer is prohibited from making a call to a
telephone number that has been published on the lists for more than 60
days.

199

PUC is required to adopt several rules, including rules that require each
local exchange telephone company to inform its customers of their options
regarding telemarketers through annual inserts in billing statements or a
conspicuous publication in the consumer information pages of local telephone
directories, rules that provide that a telemarketing call to a person on the
no-call list is not a violation if the call is an isolated occurrence and made by
a telemarketer who has in place adequate procedures to comply with the
no-call provision, rules that provide for the dissemination of the no-call list
commonly used by telemarketers, and rules that provide that a fee for each
distribution is not to exceed $75.00.'" PUC is also authorized to conduct an
educational program to inform the public of their rights and telemarketers of
their obligations.2"

The bill sets forth facsimile transmission regulations regarding sender
information that is required to be included in the facsimile and establishes
guidelines if a recipient of a facsimile solicitation requests that the solicitor
not send any further transmissions. 0'

House Bill 472 provides for investigations of violations and the
assessment of administrative and civil penalties against violators by PUC,
which has exclusive jurisdiction if the violator is a telecommunications
provider, by the attorney general, and by a state agency that issues licenses if
the violator is a licensee.02 The bill authorizes a consumer to bring a civil
action or a private right of action and specifies the amount of damages the
consumer may recover.2 3 The bill sets forth provisions relating to the
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determination of the amount of a civil penalty and situations in which a
penalty may be stayed.0"

PUC and the attorney general are required to submit a report to the
lieutenant governor and speaker of the house of representatives before
December 31 st of each even-numbered year.2"5 Both reports are to include a
list of complaints received, a summary of enforcement efforts, and
recommendations for any changes.2" PUC is also required to report the
number of telephone numbers on the no-call list, the number of no-call lists
distributed, and the amount collected for those requests and distributions.2"7

The bill requires that the Texas Telemarketing Disclosure and Privacy
Act be liberally construed and applied to protect the public against false,
misleading, or deceptive practices. 208 An attempted waiver of a provision is
void.0 9

The bill requires PUC to adopt rules under the act before July 1, 2002.2"0

H.B. 2388

House Bill 2388 allows persons residing in permanent residential
premises or owners of permanent residential or business premises in
uncertificated areas to petition the Public Utility Commission of Texas (PUG)
for basic dial-tone telephone service and sets forth procedures for extending
telecommunications services to areas not included in a certificated service
area.

211

The bill amends the Utilities Code to set forth procedures for extending
telecommunications services to permanent residential or business premises
(permanent premises) not included in a certificated service area.2t2 The bill
authorizes PUC to designate a telecommunications provider to provide
voice-grade services to permanent premises that are not included within the
certificated area of a holder of a certificate of convenience and necessity
(CCN), but only if the provider is otherwise eligible under PUC's criteria for
receiving universal service funds. 213

The bill provides that the eligibility criteria adopted by PUC for funding
the universal service fund and making distributions from the fund must
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available at http://www.capitol.state.tx.us/cgi-bin/tlo/textframe.cmd?LEG=77&SESS=R&CHAMBER=
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require a telecommunications provider (provider) to offer service and render
continuous and adequate service to any permanent premises in an
uncertificated area.214 The bill requires PUC to adopt and enforce rules to
reimburse a designated provider that provides telecommunications services
to an uncertificated area.2 5 The bill requires an eligible company providing
services to permanent premises within an uncertificated area to receive
universal service fund distributions to assist the provider in providing those
services and requires PUC to designate the provider as an eligible
telecommunications carrier for those permanent premises.2t6 The bill requires
PUC to adopt rules to administer these provisions. 21 7

The bill authorizes persons residing in permanent residential premises or
owners of permanent premises that are not included within the certificated
area of a holder of a CCN to petition PUC to designate a telecommunications
provider to provide to those premises voice-grade services supported by state
and federal universal service support mechanisms. 2 " The bill sets forth
provisions regarding the contents of the petition and the procedures for PUC
if it finds the petition compliant and grants the petition. 29 The bill sets forth
provisions regarding the acceptance or denial of a petition by PUC, the
designation of a provider by PUC, and the recovery of actual costs by the
designated provider.220

The bill sets forth provisions regarding the establishment of a reasonable
aid to construction charge to be assessed to each petitioner and sets forth
timelines for the extension of service to the petitioning premises.22' The bill
provides that if PUC approves a petition requesting service within an area,
residents of permanent residential premises or owners of permanent premises
in reasonable proximity to the premises that were the subject of an approved
petition who did not sign the prior petition requesting service are not entitled
to receive service until the fifth anniversary of the date the petition was filed
unless the residents or owners file a new petition and agree to pay aid to
construction charges on the same terms as applicable to the prior
petitioners.22 The bill sets forth provisions regarding the reimbursement of
the provider's costs and expenses and payments to the universal service fund
by subsequent petitioners. 2 3
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The bill specifies that a provider who is designated to serve petitioning
premises located within an uncertificated area is the preferred provider for any
permanent premises in reasonable proximity to those petitioning premises for
later petitions filed and that a preferred designated provider is entitled to an
opportunity for a hearing on a petition that is filed.22 The bill also provides
that the designation of a provider to serve permanent premises within an
uncertificated area does not have the effect of amending the boundaries of the
provider's certificate to provide local exchange service or imposing carrier of
last resort responsibilities on the provider.225

XVII. WORKERS' COMPENSATION

H.B. 2600

This bill expands regulation, training, and monitoring for doctors and
insurance carriers in the workers' compensation system, allows for the
creation of health care delivery networks in the workers' compensation
system, expands notification requirements regarding return-to-work issues,
changes medical regulation and medical dispute resolution processes, provides
new benefits for injured workers, and alters current law relating to the
payment of attorney's fees in disputes.226
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