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1. INTRODUCTION

What happens when individuals are given the opportunity to lawfully
carry concealed handguns? How do we ensure that licensed concealed
handguns are not delivered to the hands of criminals or inept individuals who
will create greater risks to public safety? These questions present several
issues within the long-standing debate over the Second Amendment and the
individual's right-to-carry. Today, nearly all states have some form of
concealed handgun legislation, which serves to provide citizens with a means
to protect themselves in public places. But where is the line drawn between
giving individuals an absolute right to carry concealed handguns and
addressing the perpetual concern for crime prevention and public safety?
Moreover, how does a state like Texas regulate administration of concealed
handgun permits?

In Texas, individuals have the privilege to arm themselves and carry
licensed concealed handguns, subject to various restrictions and limitations
imposed by the state. The Texas Department of Public Safety (DPS),
organized in 1935, serves as the primary administrative agency with
responsibility over maintaining public safety, and subsequently, the authority
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to issue or deny concealed handgun licenses.1 The DPS's mission is "to
preserve order by protecting lives, rights, property and privileges" of Texas
residents, and achieves this purpose through enforcement of existing
regulations "in cooperation with other agencies with mutual or related
responsibilities."2 In consideration of the DPS mission statement, legislative
intent, and recent occurrences of gun-related violence in homes, schools, and
workplaces across the United States, Texas maintains one of the most
comprehensive, qualitative, and restrictive laws concerning the licensing and
carrying of concealed handguns.

This comment focuses on the Concealed Handgun Law (CHL) in Texas
beginning with a brief examination of its history, effects, and application
through present time. The main discussion centers on an analysis of the Texas
CHL as it stands today, and provides a basic explanation of the DPS
administration, regulation, and the restriction of licensed concealed handguns.
Finally, the comment touches upon the evolution of the CHL through
discussion of the most recent legislation, which serves to clarify standards
regarding the carrying of licensed handguns in public areas run by
government entities.

II. THE RIGHT TO CARRY A LICENSED CONCEALED HANDGUN

The right to carry a licensed concealed handgun in Texas stems from
implications derived through the language of the United States and Texas
Constitutions, as well as through the development of state and federal
mechanisms for gun control and regulation. The Texas CHL provides a
means to safeguard individual interests in self-protection and the preservation
of a right to keep and bear arms.3 Essentially, a concealed handgun license is
a benefit only to the holder,4 and "like other permits and licenses, is not a right
but a privilege under regulations prescribed by the legislature."5 Whether or
not a right is deemed fundamental in the future, the legislature maintains
exclusive authority to utilize its police powers to safeguard the public welfare
and will "prevail over a finding that a law is unconstitutionally retroactive." 6

Hence, the Texas CHL serves the vital function of providing further clarity
and definition to an evolving area of law. Before explaining the current state

1. Tex. Dep't Pub. Safety Website, About DPS: General Information, at http://www.txdps.state.

tx.ustmotto.htm (last visited Jan. 5, 2004).
2. Id.
3. TEx. CONST. art. I, § 23.
4. TEx. GoV'T CODE ANN. § 411.202 (Vernon 2003).
5. Tex. Dep't of Pub. Safety v. Tune, 977 S.W.2d 650, 653 (Tex. App.-Fort Worth 1998, pet.

dism'd w.o.j.).
6. Barshop v. Medina County Underground Water Conservation Dist., 925 S.W.2d 618, 634

(Tex. 1996), quoted in Campbell v. Tex. Dep't of Pub. Safety, No. 03-02-00604-CV, 2003 Tex. App.
LEXIS 7513, at *10 (Tex. App.-Austin Aug. 29, 2003, no pet. h.) (mem.).
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and future of the Texas CHL, this comment will begin with a brief overview
of the origins and evolution of the CHL through present time.

A. Constitutional Undertones

Concealed handgun laws stem from implications derived under the
United States Constitution and are currently implicated in various debates
concerning Second Amendment rights. Pro-gun enthusiasts assert that the
Second Amendment of the United States Constitution provides an absolute
fundamental right to keep and bear arms.7 The Second Amendment states that
"[a] well regulated Militia, being necessary to the security of a free State, the
right of the people to keep and bear arms shall not be infringed."8

Organizations such as the National Rifle Association and other Second
Amendment advocates interpret the second part of the amendment as giving
all individuals an affirmative, personal right to own and carry firearms.9

Those who favor government restrictions and gun control emphasize the first
part of the amendment, which provides only a "collective" right for the states
to arm their militias.'" The United States Supreme Court has touched upon the
Second Amendment issue only a few times, leaving much open to debate."

Under the very few early Supreme Court rulings, the Second Amendment
appears to support the idea that there is no guarantee of a right to keep and
bear a firearm that does not reasonably relate "to the preservation or
efficiency of a well-regulated militia."' 2 Most pro-gun scholars believe the
Supreme Court needs to reexamine the issue and provide a definitive answer
of whether a fundamental right exists-"a right that, like those of religion,
speech, and others contained in the Constitution, Congress cannot abridge."' 3

To this day, the lingering absence of a definitive Supreme Court decision and
varying interpretations by scholars concerning gun control versus ownership
rights provide no clear answers.' 4

7. LEE EPSTEIN & THOMAS G. WALKER, CONSTITUTIONAL LAW FOR A CHANGING AMERICA:

RIGHTS, LIBERTIES, AND JUSTICE 419-27 (5th ed. 2004) [hereinafter EPSTEIN].
8. U.S. CONST. amend. H1.

9. EPSTEIN, supra note 7, at 419.
10. Id.
11. Id. at 420; see United States v. Cruikshank, 92 U.S. 542 (1876); Presser v. Illinois, 116 U.S.

252 (1886); Miller v. Texas, 153 U.S. 535 (1894); United States v. Miller, 307 U.S. 174 (1939); Lewis v.
United States, 445 U.S. 55 (1980).

12. Miller, 307 U.S. at 178; EPSTEIN, supra note 7, at 422.
13. EPSTEIN, supra note 7, at 423. But cf. United States v. Darrington, 351 F.3d 632 (5th Cir.

2003) (failing to address the contention expressed in Emerson that recognizes an individual right to keep
and bear arms, because it is dicta and nonbinding). See generally United States v. Emerson, 46 F. Supp.
2d 598 (N.D. Tex. 1999) (making a textual analysis of the Second Amendment in support of a personal
right to bear arms).

14. Id. at 423-27. See generally Stephen P. Halbrook, Congress Interprets the Second
Amendment: Declarations by a Co-Equal Branch on the Individual Right to Keep and Bear Arms, 62

TENN. L. REv. 597 (1995); Sanford Levinson, Comment, The Embarrassing Second Amendment, 99 YALE

2005]
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Although the Second Amendment debate poses serious questions and
emotional discord, one definite area remains to which it does not apply-the
Second Amendment is not applicable to the states under the Due Process
Clause of the Fourteenth Amendment. 5 Therefore, many states have broad
discretion to protect or restrict gun ownership and the authority to regulate
and further limit the use and ownership of weapons.'6 Since the Second
Amendment is currently nonbinding over the states, "there is no federal
constitutional protection to prohibit a state from restricting or even
eliminating the freedom to own and use guns."' 7

Forty-four states have enacted state constitutional amendments that aim
to protect an individual's right to keep and bear arms.'" Most of these states
have gone further, and extended an opportunity for individuals to apply for
concealed handguns, making it a privilege to carry licensed firearms within
the respective state." Texas is one of these states, and provides that "[e]very
citizen shall have the right to keep and bear arms in the lawful defense of
himself or the State; but the Legislature shall have the power, by law, to
regulate the wearing of arms, with a view to prevent crime."2 Moreover, the
State of Texas sets forth a procedure whereby a Texas resident may apply for
and receive a license to carry a concealed handgun.2' Thus, the unforeseeable
outcome of the Second Amendment debate and future Supreme Court rulings
leave states such as Texas with flexibility in creating, implementing, and
managing their own mechanisms for gun control and ownership, subject to the
restrictions and prohibitions established under enacted law.22

B. A Brief History of Gun Control in Texas

The State of Texas has a long history and tradition regarding the
regulation and enforcement of handgun laws. 3 The first firearm provisions
introduced in Texas were adopted shortly after declaring independence from
Mexico.24 The Declaration of Rights of the Constitution provides that

L.J. 637 (1989); and David C. Williams, Civic Republicanism and the Citizen Militia: The Terrifying
Second Amendment, 101 YALE L.J. 551 (1991). for information surrounding the Second Amendment
debate.

15. EPSTEIN, supra note 7, at 422-23; see Palko v. Connecticut, 302 U.S. 319, 323 (1937).
16. EPSTEIN, supra note 7, at 422-23.
17. Id. at 423.
18. Id.
19. Id.
20. TEx. CONST. art. 1, § 23.
21. TEx. GOv'T CODE ANN. §§ 411.172-.208 (Vernon 2003); see also infra Parts 111-IV

(explaining the Texas CHL and Senate Bill 501). But see TEX. PEN. CODE ANN. §§ 30.05-.06, 46.01-. 15
(Vernon 2003) (stating certain crimes that may result in the revocation of a concealed handgun license).

22. See EPSTEIN, supra note 7, at 423.
23. Robert G. Newman, A Farewell to Arms?-An Analysis of Texas Handgun Control Law, 13

ST. MARY'S LJ. 601,602 (1982) [hereinafter Newman].

24. Id. at 602-03.
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"[elvery citizen shall have the right to bear arms in defen[s]e of himself and
the republic. '25 But during the Civil War, the Confederate Constitution, which
provided that the maintenance of a strong militia gave individuals the right to
keep and bear arms, came to the forefront of Texas gun regulation.26 When
the Civil War concluded, Texas returned to its original republican status under
a revitalized Texas State Constitution.

In 1866, Texas enacted its first gun control law and made further
legislative additions regulating the carrying of firearms.28 As new issues
emerged, the Texas Legislature passed subsequent laws specifying more
stringent standards in the wearing of arms, culminating in the handgun control
laws of 1871, which correlate significantly to present day statutes. 29 The
regulation of certain weapons and their possession in prohibited areas brought
about constitutional attack.30 However in 1875, the Texas Legislature
amended the Texas Constitution, giving the state express power to regulate the
bearing of arms in order to prevent crime.3

As time passed, Texas began to move towards a more functional
approach to handgun control, maintaining an appropriate balance between an
individual's right to wear arms and the state's interest in public safety and
crime prevention.32 Prior to 1987, only six states maintained standards for
statewide permits to carry concealed handguns.33 In other states, the respective
law enforcement agencies were largely responsible for issuing such permits.'
It was Florida's nondiscretionary "shall-issue" legislation in 1987 that became
the model for concealed handgun laws across the United States.35 Since then,

25. Id. at 603 (citing REPuB. TFx. CONST. of 1836, DECLARATION OF RIGHTS § 14, reprinted in
1 H.P.N. GAMMEL, THE LAWS OF TEXAS 1822-1897, at 1084 (Austin, Gammel Book Co. 1898)).

26. Newman, supra note 23, at 603 (comparing the language used in the Confederate Constitution
with the United States Constitution).

27. Id.; see TEX. CONST. of 1866, art. I., § 13.
28. Newman, supra note 23, at 602-03 (explaining that the first gun control legislation dealt

directly with trespass of a person carrying a firearm); see Act passed Nov. 6, 1866, 11 th Leg., R.S., ch. 92,
§ 1, 1866 Tex. Gen. Laws 90, reprinted in 5 H.P.N. GAMMEL, THE LAWS OF TEXAS 1822-1897, at 1008
(Austin, Gammel Book Co. 1898).

29. Newman, supra note 23, at 603 (comparing 1871 gun control laws with the present day,
finding substantial similarities, and stating that such laws were essentially the "predecessor of our present
law regulating the possession of handguns."); see Act approved Apr. 12, 1871, 12th Leg., R.S., ch. 34, §
1, 1871 Tex. Gen. Laws 25, reprinted in 6 H.P.N. GAMMEL, THE LAWS OF TExAS 1822-1897, at 927
(Austin, Gammel Book Co. 1898).

30. Newman, supra note 23, at 603-04.
31. id. at 604 (citing TEx. CONST. art. I, § 23).
32. See id.
33. Robert A. McCulloch & Sandra G. Wilkinson, Concealed Weapon Laws: Their Potential

Impact on the Workplace, 13 A.B.A. Ts COMPLEATLAwYERLN 1 (1996) [hereinafter McCullochl. The
A.B.A. notes a national Rifle Association (NRA) Fact Sheet identifying the pre-1987 CHL states as
Indiana, Maine, New Hampshire, North Dakota, South Dakota, and Washington. Id.

34. Id.
35. Id. (stating that Florida "set off the wave of modem [CHL] reform by adopting a

nondiscretionary concealed weapon permit law guaranteeing issuance of a concealed weapon permit to
any Floridian who" met certain criteria). Id.

20051
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forty-four states have adopted either shall-issue or "may-issue" concealed
handgun laws.36 The remaining six states provide their citizens with either a
very limited or completely restricted opportunity to carry concealed guns.37

In 1995, Governor George W. Bush approved a bill allowing Texans the
right to carry concealed handguns.3 8 This legislation, the first of its kind since
the early 1870s, guarded a Texan's rights to arm themselves in self-
protection.39 Moreover, the Texas CHL, "considered one of the more
restrictive laws," allowed individuals to carry their licensed concealed
handguns in public locations, subject to certain prohibited locations and
eligibility requirements.4" Since the original enactment of Texas's shall-issue
legislation, more restrictions on the carrying of licensed concealed handguns
have been implemented under the Texas Penal Code.4' Furthermore, the Texas
Legislature continues to revitalize the CHL by amending its provisions to
provide clearer and more uniform standards.4" Ultimately, the current CHL
remains true to its original intent, as developed through history, and employs
a comprehensive and feasible approach to regulate individuals who choose to
carry licensed concealed handguns in Texas.43

C. The Effects of Concealed Handgun Laws

Concealed handgun laws enacted across the United States pose questions
of whether such laws actually deter violence and prevent crime. The Texas
Department of Public Safety, which is responsible for handgun licensing and
statistical monitoring under the CHL, provides yearly data concerning
conviction rates of concealed handgun license holders." Specifically, the DPS
is authorized to "maintain statistics related to responses by law enforcement

36. Violence Policy Center, License to Kill IV: More Guns, More Crime 1, 4 (June 2002)
[hereinafter VPC Report]. The VPC notes that eleven of the forty-four CHL states have may-issue laws.
Id. These states are California, Colorado, Delaware, Hawaii, Iowa, Maryland, Massachusetts, Minnesota,
New Jersey, New York, and Rhode Island. Id. The may-issue states are those that maintain a discretionary
standard in approving and issuing concealed handgun permits. Id.

37. Id. Illinois, Kansas, Missouri, Nebraska, Ohio, and Wisconsin are the states with very limited
or no concealed carry laws. Id. The remaining states that are neither may-issue nor no-issue states, have
some form of shall-issue CHL, mandating that states "provide a concealed handgun license to any applicant
who meets specific, objective criteria." Id. at 1.

38. Concealed Handgun Act, 74th Leg., R.S., ch. 229, § 1, 1995 Tex. Gen. Laws 1998.
39. McCulloch, supra note 33, at 2.

40. Id.
41. See TEX. PEN. CODE ANN. §§ 30.05-.06,46.02-.03,46.035 (Vernon 2003); see also infra Part

ILI.B (discussing various restrictions on the carrying of concealed handguns).
42. See, e.g., Actof Apr. 3,2003, 78th Leg., R.S., ch. 1178,§ 1, 2003 Tex. Gen. Laws 3364 ;see

also infra Part IV (discussing the application, breadth, limitations, and legislative intent of Senate Bill 501).
43. See supra Part ll.B.
44. See generally TEX. GOV'T CODE ANN. §§ 411.171-.208 (Vernon 1998) (outlining the DPS's

regulation of concealed handgun licensing and other applicable responsibilities under the CHL).
Additionally, conviction rates and statistical data collected by the DPS may be downloaded from the DPS
website at http://www.txdps.state.tx.us.
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agencies on its website only in incidents in which persons licensed to carry
concealed handguns are convicted of certain serious offenses."45 This
statistical data and research on criminal offenses committed by concealed
handgun owners, published by the DPS and other agencies, kindles debate
among many opponents and advocates of the CHL, who all strive to find some
kernel in support or against further limitations and restraints on the
individual's right-to-carry.

CHL advocates stress that increased issuance of concealed handgun
licenses will progressively decrease the occurrence of violent crimes. Since
"criminals are motivated by self-preservation," they will make a conscious
decision not to engage in violent criminal conduct against others who they fear
may be licensed to carry a concealed weapon.4 Moreover, unarmed
individuals in CHL states would benefit because criminals are unable to
ascertain whether their victims or other proximately-located third parties are
carrying weapons.47 Thus, concealed handgun laws "would pressure criminals
by increasing the risks involved in committing a crime."48 However, as one
advocate suggests, there is a substitution effect under CHL states regarding
reduction of violent crimes---criminals who would be predisposed to commit
violent crimes would subsequently turn to nonviolent crimes instead.49

Another theory CHL supporters emphasize is that concealed handgun
laws are "the great equalizer among the sexes." 50 Society stigmatizes women
as being vulnerable and weaker than men.5 Therefore, women are more often
targets of violent crimes such as rape and sexual assault.52 Women who carry
concealed handguns would then be able to defend themselves, deterring
criminals from attacking individuals they fear may be carrying a weapon. 3

But this theory is too narrow and delineates a disproportionate perspective
between a woman who carries a handgun versus an average man. 54 The
collective view of general deterrence is only acceptable because physiological
differences between the sexes are not the dispositive factor-the carrying of

45. VPC Report, supra note 36, at 2.
46. Kevin P. LaTulip, Jr., Book Note, Review of More Guns, Less Crime by John R. Lott, Jr., 4

J. HEALTHCARE L. & POL'Y 147, 148 (2000) (discussing Lott's theories concerning the effects of issuing
concealed handgun permits).

47. Id.; see John R. Lott, Jr. & David B. Mustard, Crime, Deterrence, and Right-to-Carry
Concealed Handguns, 26 J. LEGAL STUD. 1, 4 (1997) [hereinafter Lott].

48. LaTulip, supra note 46, at 149.
49. Id. at 149-50.
50. Id. at 150.
51. See id.
52. See id.
53. See id.
54. See generally id. at 150-51 (arguing that "one woman carrying a gun can disproportionately

benefit all women," and "a woman carrying a gun increases her ability to defend herself more than a gun
increases a man's ability to defend himself"). Lott's theory is based on an assumption, which perpetuates
a sexist stereotype, and is supported by statistical data that is subject to manipulation and biased
interpretations. See id.

20051
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concealed handguns by any person dictates."5 Ultimately, CHL advocates
contend that shall-issue laws, which allow individuals without criminal
convictions or mental impairments to carry concealed handguns, effectively
deter violent crimes and "appear[] to produce an extremely small and
statistically insignificant change in accidental deaths.""6

Those individuals and organizations that are against the CHL rebuke
advocate contentions and state that "concealed handgun license holders are
arrested for a multitude of offenses, including violent crimes such as murder,
kidnapping, and sexual assault."57 Moreover, those licensed to carry "are not
the 'upstanding community leaders' that pro-gun advocates promised."58 The
Violence Policy Center (VPC) asserts that Texas concealed handgun licensees
"have been arrested for two and one-half crimes a day since the [CHL] went
into effect."59 The VPC further indicates that since the enactment of the CHL,
Texas concealed handgun license holders have been arrested for at least the
following: (1) two serious violent crimes per month; (2) two crimes against
children per month; (3) four drunk-driving offenses per week; and (4) one
weapon-related offense every other day.6° Moreover, one in every 23 incidents
of family violence was committed by license holders, and from 1996 to 2000,
license holders were "arrested for weapon-related offenses at a rate of 81
percent higher than that of the general population of Texas, aged 21 and
older. ' 6' Thus, the opponents of concealed handgun laws, like the advocates,
rely heavily on statistical data produced through various department resources
and independent research, and subsequently conclude that the CHL essentially
"arm[s] criminals and threaten[s] public safety. 62

Whatever one's opinion and vantage point concerning concealed
handgun laws, the use of statistical data is likely subject to manipulation and
biases. Concealed handgun laws are firmly set under each state's power and
authority granted through its own history, constitution, and legislative acts.
Individuals, whether licensed to carry handguns or not, will always be
disposed to their own personal conduct, individual mistakes, and
improvidences. Thus, concealed handgun laws will not necessarily eliminate
the occurrence of all crimes, but may in fact be the most plausible and
reasonable solution to motivate a positive step toward protecting one's rightto-
carry and reducing incidents of violent crimes.

55. Contra LaTulip, supra note 46, at 147-50.

56. Lott, supra note 47, at 64.
57. VPC Report, supra note 36, at 3.
58. Id.
59. Id. at 5.
60. Id.
61. Id.
62. Id. at 16. Note that the VPC is a national non-profit organization that conducts its own

research. Id. at i. Statistical data is often derived from varying sources, such as the DPS, local records and
research, and from other government agencies such as the FBI. See id. at 2.
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III. A BASIC UNDERSTANDING OF THE TEXAS CONCEALED HANDGUN LAW

The Texas Legislature passed a shall-issue concealed weapons law in
1995, which empowered the Texas Department of Public Safety with the
authority to implement a nondiscretionary system to issue concealed handgun
licenses to individuals who meet specified criteria. 3 The DPS subsequently
became responsible for the administration and review of applications for
concealed handguns, the training and certification of handgun instructors, and
the collection and dissemination of statistical data concerning licensed
concealed handgun owners."

Currently, laws concerning concealed handguns in particular and gun
control in general are found within chapters 30 and 46 of the Texas Penal
Code, and under chapter 411 of the Texas Government Code. 65 Texas
implemented handgun control to provide a clear understanding of respective
guidelines in order to inform the public of prohibited and permitted conduct
in carrying licensed concealed handguns.' Additionally, the CHL has an
objective of not only protecting the public at large, but also protecting an
individual's non-intentional conduct from criminal prosecution and restricting
the broad discretion of various law enforcement agencies.67 In consideration
of individuals' right-to-carry and Texas residents' entitlement to arm
themselves with a concealed weapon, the Texas Legislature has succinctly
illustrated the rights and limitations set forth under the Texas CHL.

A. Applicant Eligibility and Qualifications

The most important functions of the DPS are to review applications for
concealed handgun licenses and to provide licenses only to those Texans who
meet certain objective criteria.6" A person is eligible for a concealed handgun
license only if he or she is at least twenty-one years old, a legal resident of
Texas for six months prior to submitting the application, not a convicted felon,
nor charged or convicted of a Class A or B misdemeanor within five years
before the application date.69 Moreover, the DPS has the discretion to

63. Concealed Handgun Act, 74th Leg., R.S., ch. 229, § 1, 1995 Tex. Gen. Laws 1998; Op. Tex.
Att'y Gen. No. DM-363 (1995).

64. TEx. GOV'T CODE ANN. §§ 411.174-.193 (Vernon 2004).
65. §§ 411.174-.208; TEx. PEN. CODE ANN. §§ 30.05-.06, 46.01-.15 (Vernon 2003).
66. See §§ 411.174-.208; §§ 30.05-.06,46.01-.15.
67. §§ 411.174-.208; §§ 30.05-.06,46.01-.15; see also Newman, supra note23, at604 (explaining

the status of the Texas handgun control law prior to enactment of Senate Bill 60 in 1995 and the original
legislative intent behind chapter 46 of the Texas Penal Code concerning unlawful carrying of weapons).

68. See 37 TEx. ADMIN. CODE § 6.11 (West 2004).
69. TEx. GOV'T CODE ANN. § 411.172 (Vernon 2003); see Tex. Dep't of Pub. Safety v. Randle,

31 S.W.3d 786 (Tex. App.-Houston [1st Dist.] 2000, no pet.) (holding that denial of a license was proper
where the concealed handgun owner was convicted of a felony when he pled guilty, but the offense was
classified as a Class A misdemeanor when he applied for a concealed handgun license); see also Tex. Dep't

20051
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determine whether an applicant possesses the proper mental state and
judgment to carry a handgun, including whether such person is chemically
dependent or diagnosed by a physician as suffering from a psychiatric
condition.7" Finally, the DPS may deny issuance of a license where an
individual is delinquent in child support or tax payments, or where the
individual is in default on a loan.7'

In addition to the minimum requirements to carry a licensed concealed
handgun, the DPS must provide an intermediate-level handgun proficiency
course for applicants. 72 The two-part course is designed to give training
sessions in both a classroom and on a designated firing range.73 Only a DPS
certified and qualified handgun instructor may administer the course.74 The
course includes at least ten hours instruction of the following: weapons laws;
use of deadly force; nonviolent dispute resolution; and proper use,
proficiency, storage, and safety of handguns.75 A demonstration where the
applicants display their proficiency with a handgun of a .32 caliber or above
follows the range instruction.76 This demonstration allows the certified
handgun instructor the opportunity to assess the applicant's ability to use the
handgun safely.77

Upon successful completion of the required proficiency course and
endorsement from the qualified handgun instructor, the DPS issues the
applicant a handgun proficiency certificate.78 Notwithstanding successful
completion of the proficiency course, the designated instructor has the
opportunity to submit a recommendation to the DPS for denial of a license if
evidence exists to substantiate the instructor's belief that the applicant is unfit

of Pub. Safety v. Kreipke, 29S.W.3d 334 (Tex. App.-Houston [14th Dist.] 2000, pet. denied) (upholding
a license denial because a concealed handgun owner was a convicted felon, even though the conviction
occurred 20 years earlier and was subsequently set aside).

70. § 411.172. Pursuant to § 411.172(c), a person is deemed chemically dependent if the
individual "has been convicted two times within the 10-year period preceding the date on which the person
applies for a license of an offense of the grade of Class B misdemeanor or greater that involves the use of
alcohol or a controlled substance." Id. Moreover, § 411.172(a)(7) mandates that an applicant must be
capable "of exercising sound judgment with respect to the proper use and storage of a handgun." Id. Thus,
under § 411.172(d), the DPS may consider a diagnosis from a licensed physician, which indicates that an
applicant suffers from a mental or physical condition "likely to cause substantial impairment in judgment,
mood, perception, impulse control, or intellectual ability." Id.

71. § 411.172(a)(10)-(12).
72. § 411.188; 37 TEx. ADMIN. CODE § 6.14 (West 2004).

73. §411.188; § 6.14.
74. § 411.188(b).
75. Id.
76. Id.
77. Compare TEX. GOV'T CODE ANN. § 411.188 (Vernon 2003) (directing the DPS to create

handgun proficiency standards and implement a training course and examination to evaluate applicant
proficiency), with 37 TEX. ADMIN. CODE § 6.14 (specifying the DPS standards for an applicant's
proficiency demonstration and applicable examination procedures).

78. §§ 411.172, 411.189(b).
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and unqualified to receive certification.79 The DPS then has the discretionary
power to deny a license after careful review of an instructor's
recommendations, but only when the recommendation is made in good faith
and supported by a preponderance of the evidence.8"

B. Time, Place, and Manner Restrictions

Although Texans have the right to protect themselves and the opportunity
to carry licensed concealed handguns, there are restrictions and prohibitions
on the carrying of such weapons in specific places.8' The Texas Constitution
states that "[e]very citizen shall have the right to keep and bear arms in the
lawful defense of himself or the State; but the Legislature shall have power,
by law, to regulate the wearing of arms, with a view to prevent crime. 82

These words acknowledge that Texans have the right to bear arms, but only
subject to the regulation and limitations set forth by the Texas Legislature in
concern for public safety and welfare.83 Thus, there is no express provision
for the right of a license holder to carry a concealed handgun whenever and
wherever the license holder chooses but only where delineated by statute.

In Texas, a person unlawfully carries a weapon "if he intentionally,
knowingly, or recklessly carries on or about his person a handgun."'" A
conviction for unlawful carrying of a weapon is a Class A misdemeanor, or
a felony of the third degree if committed on premises licensed for the sale of
alcoholic beverages.85 Furthermore, the Texas Penal Code annotates certain
places where weapons are absolutely barred, regardless of whether the weapon
holder is actually carrying a licensed concealed handgun.86 Specifically, it is
illegal to carry a handgun:

(1) on the physical premises of a school or educational institution, any
grounds or building on which an activity sponsored by a school or

79. § 411.189(c).
80. Id. Such a determination must be made no later than forty-five days after the DPS receives

the certified handgun instructor's written recommendation. Id.
81. TEX. PEN. CODE ANN. §§ 30.06, 46.03,46.035 (Vernon 2003).
82. TEx. CONST. art. I, § 23.
83. See id.
84. § 46.02(a); see Fx parte Garcia, 544 S.W.2d 432, 452 (Crim. App. 1976). See generally

Courtney v. State, 424 S.W.2d 440, 441 (Tex. Crim. App. 1968) (explaining that "carrying on or about the
person" may be established if the handgun is in close enough proximity where the individual could reach
it). Id.

85. § 46.02(b)-(c).
86. § 46.03. Note that § 46.03 applies to possession ofa"firearm, illegal knife, club, or prohibited

weapon listed in Section 46.05(a)." Id. Under § 46.01, a firearm is defined as "any device designed,
made, or adopted to expel a projectile through a barrel by using energy generated by an explosion or
burning substance or any device readily convertible to that use." Id. Moreover, a handgun is defined as
a firearm, which is "fired with one hand." Id. Thus, § 46.03 applies to all owners of handguns, whether
or not licensed lawfully under this code. § 46.035.
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educational institution is being conducted, or a passenger transportation
vehicle of a school or educational institution, whether the school or

educational institution is public or private, unless pursuant to written

regulations or written authorization of the institution;
(2) on the premises of a polling place on the day of an election or while

early voting is in progress;
(3) in any government court or offices utilized by the court, unless

pursuant to written regulations or written authorization of the court;

(4) on the premises of a racetrack;
(5) in or into a secured area of an airport;
(6) within 1,000 feet of premises the location of which is designated by the

Texas Department of Criminal Justice as a place of execution.., on a
day that a sentence of death is set to be imposed on the designated
premises and the person received notice that:
(A) going within 1,000 feet of the premises with a weapon...

was prohibited; or
(B) possessing a weapon.. . within 1,000 feet of the premises

was prohibited.
87

In the past, questions arose concerning what constituted "premises" as
used within the context of the Texas Penal Code.8 However, after the Texas
Legislature enacted Senate Bill 60 in 1995, section 46.035 was incorporated
into the Penal Code and provided that premises includes any "building or a
portion of a building."89 Premises do not "include any public or private
driveway, street, sidewalk or walkway, parking lot, parking garage, or other
parking area."9 This pinpoint definition of the term premises was written to
circumvent troublesome case law interpretations, which tended to provide
broad definitions extending beyond the intent of the legislature.9'

87. § 46.03(a)(1)-(6).
88. Newman, supra note 23, at 605. Prior to the CHL, case law and the Texas Legislature

remained silent on the definition of the word "premises." Id. The Texas Alcoholic Beverage Code
provided the only insight by defining premises as "the grounds and all buildings, vehicles, and appurtances
pertaining to the grounds." Id; TEx. ALcO. BEV. CODEANN. § 11.49 (Vernon 1995); see State v. Camper,
261 S.W.2d 465,468 (rex. Civ. App.-Dallas 1953, writ ref"d). Such broad interpretations prior to the
enactment of the CHL fostered further ambiguity and inconsistency among the courts. See id.

89. § 46.035(f)(3).
90. Id.
91. Op. Tex. Att'y Gen. No. DM-363 (1995); see also Hearings on Tex. S.B. 60 Before the House

Comm. on Pub. Safety, 74th Leg., R.S. (March 21, 1995) (testimony of Charles Cotton) (tape available
from House Video/Audio Services Office) (discussing the definition of premises). The definition of
"premises" within the Texas Penal Code was added pursuant to public concerns regarding the broad
interpretation accorded through case law. Id. Specifically, there was concern that "an individual who went
someplace where concealed guns were prohibited would commit a crime by driving into the driveway."
Id. The Texas Legislature simply did not intend to impose criminal liability upon a concealed handgun
licensee who lacks any scienter element in leaving his or her handgun in a parked vehicle before entering
a building that prohibits concealed handguns. Id.
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Section 46.035 of the Texas Penal Code further adds restrictions on
carrying licensed handguns.92 An individual with a licensed handgun commits
an offense under this section, regardless of whether the handgun remains
concealed, if he or she intentionally, knowingly, or recklessly carries the
handgun at any of the following locations:

(1) on the premises of a business that has a permit or license issued under
Chapter 25, 28, 32, 69, or 74, Alcoholic Beverage Code, if the business
derives 51 percent or more of its income from the sale or service of
alcoholic beverages for on-premises consumption... ;

(2) on the premises where a high school, collegiate, or professional
sporting event or interscholastic event is taking place, unless the license
holder is a participant in the event and a handgun is used in the event;

(3) on the premises of a correctional facility;
(4) on the premises of a hospital... or on the premises of a nursing home

.... unless the license holder has written authorization of the hospital
or nursing home administration, as appropriate;

(5) in an amusement park; or
(6) on the premises of a church, synagogue, or other established place of

religious worship.93

Additionally, an owner of a licensed concealed handgun commits an offense
under section 46.035 of the Texas Penal Code, if he or she carries a handgun
"at any meeting of a governmental entity." 94

It is a defense that an individual was carrying a weapon in discharge of
his or her duties as a military service member, a prison guard, or an officer of
the court.95 Other defenses to the unlawful carrying of a licensed concealed
handgun are limited to situations where the individual was entitled to use
deadly force or where effective notice was not given pursuant to section 30.06
of the Texas Penal Code.96 Therefore, a licensee who carries a concealed
handgun into a hospital, nursing home, amusement park, or church, cannot be
held accountable for unlawful carrying of a licensed handgun when effective
notice was not provided by the proprietors or management of the respective
premises.97

The origins of effective notice are tied to basic notions of property law.
Generally, unless contrary to enacted law, individuals have the right to
exclude others from entering their property with the exclusive power to admit

92. § 46.035.
93. § 46.035(b)(1)-(6).
94. § 46.035(c).
95. § 46.03(b), (d).
96. § 46.035(h)-(i); see Johnson v. State, 650 S.W.2d 414,416 (Tex. Crim. App. 1983); see also

Armstrong v. State, 653 S.W.2d 810,811 (Tex. Crim. App. 1983) (overturning the conviction because the
trial court failed to instruct the jury on the defense of necessity).

97. § 46.035(i); see § 30.06.
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or deny access to anyone. 98 The Texas Penal Code embodies this common
law theory in its criminal trespass statute.99 An individual may not enter or
remain on another's property without the owner's consent.l°° The individual
"enters" another's property by "intrusion of the entire body."' Moreover, to
be a criminal trespasser, the individual must have "notice that the entry was
forbidden" or "received notice to depart but failed to do so.",' 0 2 Notice must
be open and obvious to allow reasonable recognition by the trespasser. 103 Oral
or written notice directly to the trespasser or the trespasser's agent, obvious
fencing to exclude others, and distinctive signs posted on the property are
examples of adequate notice. 104

The codification of criminal trespass extends further to concealed
handgun licensees in section 30.06 of the Texas Penal Code."5 An owner of
a licensed concealed handgun violates section 30.06 when the individual
brandishes a handgun on another's property without effective consent and was
given notice that such conduct was forbidden." 6 Effective notice under
section 30.06 occurs when the owner of the property or the owner's agent
provides either written or oral notice.0 7 Unlike the general criminal trespass
statute in section 30.05, Texas imposes very specific requirements for written
notice to concealed handgun licensees under section 30.06.1"8 Written notice
must provide the following in order to be enforceable:

(A) a card or other document on which is written language identical to the
following: "Pursuant to Section 30.06, Penal Code (trespass by holder
of license to carry a concealed handgun), a person licensed under
Subchapter H, Chapter 411, Government Code (concealed handgun
law), may not enter this property with a concealed handgun;" or

(B) a sign posted on the property that:
(i) includes the language described by Paragraph (A) in both

English and Spanish;
(ii) appears in contrasting colors with block letters at least one

inch in height; and

98. Op. Tex. An'y Gen. No. DM-363 (1995); RESTATEMENT OF PROP. § 7 (1936).
99. See § 30.05.

100. § 30.05(a).
101. § 30.05(b)(1).
102. § 30.05(a)(1)-(2).
103. § 30.05(b)(2)(C).
104. § 30.05(b)(2)(A)-(c).
105. § 30.06.
106. § 30.06(a)(1)-(2)(A).
107. § 30.06(b).
108. § 30.06(c)(3).
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(iii) is displayed in a conspicuous manner clearly visible to the
public. 1"9

Under the principles of sections 30.05 and 30.06 of the Texas Penal
Code, activities and properties intended for public benefit and use, and owned
either publicly or privately, are subject to the requirements of notice.' Thus,
an owner or operator may exclude any person from carrying licensed
concealed handguns on private and public premises through effective notice
unless carrying is absolutely barred under the limitations set forth in sections
46.03 and 46.035.11 The implementation of section 46.035 in no way
precludes an owner of private property from excluding concealed handgun
licensees under section 30.05, therefore, leaving open a private owner's right
to protection against intruders under the general criminal trespass statute." 2

Restrictions on the carrying of licensed concealed handguns not only
extend to prohibited locations, but also impose limitations on how and when
a licensed owner may carry a handgun. 13 For instance, an individual commits
an offense if the individual fails to keep a licensed handgun concealed." 4

Furthermore, a concealed handgun licensee may not carry a handgun at a time
when the licensee is legally intoxicated" t5 These restrictions on the time and
manner of carrying a concealed handgun are indicative of the purposes set
forth by the CHL in protecting the public and preventing crime." 6  By
restricting the time, place, and manner in which licensed handgun owners may
carry their weapons, the DPS and state law enforcement agencies have a clear
enforcement mechanism to regulate, monitor, and subvert potential threats to
public safety, while balancing every Texan's right-to-carry and right to self-
protection. "'

C. DPS Regulation and License Denial

The Texas DPS is ultimately responsible for the administration and
review of applications for concealed handgun licensing." 8 The DPS may deny

109. § 30.06(c)(3)(A)-(B).
110. Op. Tex. Att'y Gen. No. DM-363 (1995).
111. See id.
112. See id.
113. § 46.035.
114. Compare § 46.035(a) (stating that "a license holder commits an offense if the license holder

... intentionally fails to conceal the handgun") (emphasis added), with 37 TEX. ADMIN. CODE § 6.42 (West
2004) (stating that "[a] license holder ... must keep the handgun concealed"). Note that the DPS provides
no mental culpability requirement, which may indicate the possibility that a reckless or negligent
brandishing of a concealed weapon may be sufficient to constitute an offense under this section. § 6.42.

115. TEX. PEN. CODE ANN. § 46.035(d) (Vernon 2003); 37 TEX. ADMIN. CODE § 6.41.
116. 37 Tex. Admin. Code §§ 6.41-.46.
117. Id.
118. TEx. GOV'T CODE ANN. §§ 411.174-.193 (Vernon 1998 & Supp. 2004-2005).
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issuance of a license only when such determination is made in good faith and
supported by a preponderance of the evidence." 9 Grounds for denial of a
concealed handgun license include: (1) failing "to qualify under the eligibility
criteria;" (2) receiving a recommendation of denial by affidavit filed by the
DPS field officer upon completion of the field background investigation; or
(3) receiving a recommendation of denial by affidavit filed to the DPS by the
certified handgun instructor based on the applicant's performance in
proficiency testing and course examinations.12

Applicants must first meet the eligibility requirements and then satisfy
proficiency training requirements established under DPS guidelines. 21 Upon
receiving an application request, the DPS initiates a preliminary review and
determination of whether the applicant is eligible to receive a license.'22

Applicants that fail to meet the objective criteria for a license under the CHL
will receive notice from DPS concerning their disqualification and the
preliminary denial. 23 The applicant then has the opportunity to contest the
determination through informal resolution procedures, including resubmission
of fingerprints or "other documents or proof of innocence to the department
for its review."' 24 If an application is otherwise incomplete or not legible, the
DPS will return the application for amendment, providing the applicant with
a time extension for resubmitting the application. 25 If the applicant does not
return the amended application within the allotted time period, the process
will terminate. 26

Upon receiving a complete and accurate application, the DPS conducts
central and field background investigations.'27 The DPS investigates each
applicant's criminal history record, in cooperation with the Federal Bureau of
Investigation (FBI), to ensure there are no impediments precluding issuance
of a concealed handgun license.'28 Additionally, applications and other
individual records are forwarded to field officers located in the geographical

119. See 37 TEX. ADMIN. CODE § 6.32(d) (explaining the procedure for an administrative review
and hearing upon the request of an applicant, and stating "[f[he justice court shall determine if the denial
is supported by [the] preponderance of the evidence").

120. § 411.177(b)(2), 37 T EX. ADMIN. CODE § 6.31(b). See generally Dep't of Pub. Safety v.
McLendon, 35 S.W.3d 632 (Tex. 2000) (holding that applicant was considered "convicted" of a felony
even though it was subsequently dismissed upon completion of probation period).

121. §§ 411.172, 411.188; 37 TEX. ADMIN. CODE §§ 6.11,6.14.
122. 37 TEx. ADMIN. CODE § 6.13.
123. § 6.13(c).
124. § 6.13(d).
125. § 6.17(a).
126. Id.
127. § 6.17(c)-(d). The scope of the central and field background investigations is "within the sole

discretion of the Department." Id.
128. § 6.17(c). The DPS conducts the central background investigation and researches each

applicant's criminal history on the Department's computerized criminal history system. Id. Additionally,
the DPS coordinates with the FBI to conduct a national criminal history check, utilizing the fingerprints
of each applicant. Id.
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area closest to each applicant's residence. 129 The field officer conducts
additional investigations and criminal history checks at the local level to
ensure the accuracy of application information and materials. 30 Moreover,
this process provides access to local arrest records, including official copies
of arrest and conviction records, as well as opportunities to inspect juvenile
records.' 31 When the field background investigation is complete, the field
officer forwards the report along with a written recommendation for approval
or denial.132 The DPS then considers the evidence, along with the
recommendations of the screening field officer in making its final
determination."

13

Applicants are accorded the opportunity for an administrative review of
any license denial.'34 The administrative review allows the applicant and the
DPS to present evidence to support their contentions against or in support of
the denied concealed handgun license. 13 In the hearing, the DPS may admit
properly authenticated governmental records establishing an applicant's
ineligibility or unfitness to receive a concealed handgun license.' 36 A court
will determine whether denial is warranted based on a preponderance of the
evidence.' 37 If the denial is not supported by a preponderance of the evidence,
the court is required to compel the DPS to issue a license to the applicant
immediately.

131

D. Enforcement Procedures

The Texas Department of Public Safety works in tandem with other state
law enforcement agencies in policing any concealed handgun licensees who
violate state, local, or federal law. Local peace officers in lawful discharge of
their duties may suspend or revoke the licenses of licensed handgun owners
if the officers reasonably suspect that reasons for suspension or revocation

129. § 6.17(d).
130. Id.
131. Id; see also TEX. FAM. CODE ANN. § 58.003(m) (Vernon 2003) (stating that upon the request

of DPS, "a juvenile court shall reopen and allow the department to inspect the files and records of the
juvenile court relating to an applicant for a license to carry a concealed handgun").

132. 37 TrEX. ADMiN. CODE § 6.17(d).
133. TEX. GOV'T CODE ANN. § 411.177(b)(2) (Vernon 1998 & Supp. 2004); 37 TEX. ADMIN. CODE

§ 6.18(a).
134. § 411.180. Note that under subsection (f), a court may not accept probate of a license

suspension. Id. However, the language used in § 411.187(b) states that "[a] license holder may request that
the justice court.., review the suspension as provided by Section 411.180." § 411.187(b). This language

refers to a review by the DPS and thus, provides no conflict with § 411.180. § 411.187(b). A suspended
license holder will be afforded minimum due process rights at the DPS level. See § 411.180.

135. § 411.180(c).
136. § 411.180(h).
137. § 411.180(c).
138. Id.
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exist. 139 Moreover, police officers may disarm a licensed concealed handgun
owner and retain the weapon "when the peace officer reasonably believes it
is necessary for the protection of the license holder, peace officer, or other
individuals."' 40 If the officer takes the licensed owner into custody, the police
officer must retain the owner's handgun and license for use as evidence, and
submit a violation report to the DPS for suspension or revocation as
appropriate.'

The DPS may retroactively revoke licenses that were fraudulently or
mistakenly approved for non-eligible applicants.'42 If a license holder
provided false information on the application or was otherwise ineligible at
the time the license was issued, the DPS is entitled to invoke revocation
procedures. " License holders may also have their licenses revoked if they
are convicted of unlawfully carrying a concealed handgun under the Texas
Penal Code.' Moreover, the DPS has the ability to revoke a license when
there is evidence that a license holder "engaged in conduct constituting a
reason to suspend a license... after the person's license has been previously
suspended twice for the same reason."' 45

Authorization to suspend a concealed handgun license remains less rigid
than revocation, because suspensions are intended to deter license holders
from engaging in unlawful and dangerous behavior. The DPS may suspend
a license if the owner:

(1) is charged with the commission of a Class A or Class B misdemeanor
or an offense [of Disorderly Conduct] under Section 42.01, Penal Code,
or of a felony under an information or indictment;

(2) fails to display a license as required by Section 411.205;

139. § 411.187(b); 37 TEx. ADMIN. CODE §§ 6.61(a), 6.63(a) (West 2004).
140. 37 TEx. ADMIN. CODE § 6.51. Note that a police officer is required to return the handgun to

the licensee before release from custody, unless the licensee remains a threat to the officer or others, or has
committed a crime requiring revocation or suspension. Id.

141. §§ 6.61,6.63. A peace officer prepares a violation report when the officer believes that grounds

for suspension exist. Id. The officer will submit an affidavit to the DPS explaining the reasons for the
recommendation, and when available, the officer will attach all pertinent information and reports
concerning the violation in support of the recommendation. Id.

142. § 411.186 (a)(1).

143. § 411.186(a)(2). See generally Tex. Dep't of Pub. Safety v. LaFleur, 32 S.W.3d 911 (Tex.

App.-Texarkana 2000, no pet.) (upholding revocation where the individual was granted a concealed

handgun permit, but was subsequently charged with impersonating a public servant).
144. § 411.186(a)(4). Note that (a)(4) states that grounds for revocation occurs when a licensed

holder "is convicted of an offense under Section 46.035, Penal Code." Id. However, the language of this

section fails to extend to § 46.03, which deals with locations where weapons are prohibited. Id. This leaves
a narrow margin of escape where a concealed handgun licensee could conceivably violate section 46.03,
but not section 46.035, and thus, not be subject to revocation, unless a peace officer actively produces a

violation report and recommendation to DPS. § 411.186(b).

145. § 411.186(a)(5). Note that the license holder must have license suspended two times before,
for the same reason. Id. (emphasis added). Once again, a narrow margin of escape from revocation exists
where a concealed handgun owner's license is suspended multiple times, but for different reasons. See id.
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(3) fails to notify the department of a change of address or name as required
by Section 411.181;

(4) carries a concealed handgun under the authority of this subchapter of a
different category than the license holder is licensed to carry;

(5) fails to return a previously issued license after a license is modified as
required by Section 411.184(d);

(6) commits an act of family violence and is the subject of an active
protective order rendered under Title 4, Family Code; or

(7) is arrested for an offense involving family violence or an offense under
Section 42.072, Penal Code, and is the subject of an order for
emergency protection issued under Article 17.292, code of Criminal
Procedure. 

146

Hence, DPS suspension and revocation procedures for concealed handgun
licenses incorporate the intent behind other code sections relating to the
protection and welfare of the public.'47 For instance, the disorderly conduct
statute within the Texas Penal Code provides law enforcement and DPS broad
means of imposing suspensions on those concealed handgun licensees who
breach the peace by inciting violence, unlawfully discharging weapons, or
otherwise acting lewdly. 48 Additionally, the sanctity of family and the best
interest of children remain of utmost importance, as concealed handgun
licensees are punished for violating protective orders or engaging in any form
of family violence. "'

The question remains of where to draw the line between suspension and
revocation. One clear act of violence should be enough to support an absolute
revocation of a license to carry a concealed weapon, and suspension only
postpones future violence caused by licensed holders who have demonstrated
a propensity for violent behavior.5 ° The DPS and Texas Legislature solved
this quandary by setting suspension timelines for differing degrees of unlawful
conduct.15" ' Thus, when license holders commit serious violent crimes, their
licenses are suspended until the charges are dismissed.'52 Moreover, minimum
thirty and ninety day suspensions remain for minor, nonviolent, or
administrative crimes.'53 Ultimately, the suspension timetable ensures public
protection and a reasonable method of reducing violent offenses by
monitoring those license holders who commit various crimes.

146. § 411.187(a)(1)-(7).
147. See id.
148. TEX. PEN. CODE ANN. § 42.01 (Vernon 2003 & Supp. 2004).
149. TEX. GOV'T CODE ANN § 411.187(a)(7) (Vernon Supp. 2004-2005); see § 42.072.
150. See generally § 411.187 (setting durational limits for violations warranting suspension of

licenses).
151. Id.

152. § 411.187(c)(4).
153. § 411.187(c)(l)-(2).
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E. Confidential Information and Public Disclosure

The DPS is required to disclose whether a concealed handgun owner is
officially licensed.'54 A criminal justice agency or any other person is entitled
to request information limited to an individual licensed owner's name, date
of birth, gender, race, and zip code.1 55 Any other records maintained by the
DPS on concealed handgun licensees are "not subject to mandatory disclosure
under the open records law, Chapter 552. "156 Moreover, the DPS may disclose
lists of individuals certified as qualified handgun instructors and statistical
reports that include "the number of licenses issued, denied, revoked, or
suspended by the department during the preceding month, listed by age,
gender, race, and zip code of the applicant or license holder."'' 7

Texans have a right of access to public information. 58 Information is
considered public if it is "collected, assembled, or maintained" by or for a
governmental body. 59 Section 552.101 states that "[i]nformation is excepted
from the requirements of Section 552.021 if it is information considered to be
confidential by law, either constitutional, statutory, or by judicial decision.""
Since the DPS directly dictates that all information relating to an individual's
concealed handgun license is confidential, such information is not subject to
public disclosure unless the information requested serves to answer the
question of whether the individual is a license holder or a qualified handgun
instructor.1

6'

IV. SENATE BILL 501 AND THE EVOLUTION OF THE TEXAS CONCEALED
HANDGUN LAW

In April 2003, the Texas Legislature passed Senate Bill 501, permitting
concealed handgun license holders to carry a handgun onto property either
owned or controlled by a government entity. 6 2 Senate Bill 501 amended
section 30.06 of the Texas Penal Code by adding subsection (e), providing in
relevant part:

It is an exception to the application of this section that the property on which
the license holder carries a handgun is owned or leased by a governmental

154. § 411.192.
155. Id.
156. Id.
157. §411.193.
158. § 552.021.
159. Id.
160. § 552.101; see also Op. Tex. Att'y Gen. No. JM-830 (1987) (stating that agencies must have

specific authority to make information confidential).
161. Tex. Att'y Gen. LA-6012 (2001); see §§ 411.192-.193, 552.021, 552.101.
162. Act of Apr. 3, 2003, 78th Leg., R.S., ch. 1178, § 1, 2003 Tex. Gen. Laws 3364.
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entity and is not a premises or other place on which the license holder is
prohibited from carrying the handgun under Section 46.03 or 46.035.163

The Bill adjusts the prohibition of weapons in Texas Penal Code section
46.03(a)(3) to apply not only to courts and court offices, but also to premises
of government courts and offices.1 "4 Essentially, Senate Bill 501 dictates that
government agencies are forced to conform to one clear standard under the
concealed handgun law. 161 These agencies no longer may prohibit concealed
handgun licensees from carrying their handguns onto government property
based purely on rules, regulations, or policies created unilaterally within the
walls of the various governmental agencies. 66

A. Senate Bill 501 's Application, Breadth, and Limitations

Prior to enactment of Senate Bill 501, governmental entities maintained
authority to prohibit holders of licensed concealed handguns from entering
property owned or leased by units of government. 67 These governmental
entities could bar entry only by providing adequate and effective notice to
those licensed concealed handgun owners attempting to enter government
property. 68 Moreover, previous interpretations of the Texas criminal trespass
statute found that state or local government entities have the authority to
exclude licensed concealed handgun owners from its premises in the same
manner as an owner or operator of a business.'69 The Texas Attorney General
made this determination by finding that governmental agencies were "owners"
as defined within the Penal Code, and thus, would be subject to the same

163. Id. at§2.
164. Id. at § 3.
165. See id.
166. Id. See generally Op. Tex. Att'y Gen. No. JC-325 (2001) (stating that "a unit of government

may not, merely by promulgating its own rules, regulations, or policies, bar the holder of a concealed
handgun license from carrying his weapon onto property owned or controlled by the particular
governmental unit").

167. Op. Tex. Att'y Gen. No. JC-325 (2001); see Tex. Att'y Gen. LA-058 (1995) (explaining that
the Criminal Trespass Statute applies to a governmental body).

168. Op. Tex. Att'y Gen. No. JC-325 (2001).
169. Tex. Att'y Gen. No. LA058 (1995) (stating that "a state or local government entity has the

same option to exclude handgun carriers from its premises [as a business owner or operator]"). See
generally Op. Tex. Att'y Gen. No. DM-363 (1995). In Opinion No. DM-363, the Texas Attorney General
stated:

Senate Bill 60 [CHL] does not prevent a business owner or operator from excluding persons,
including both employees and nonemployces, carrying concealed handguns. Under section
30.05 of the Penal Code, any person, including a license holder, who enters or remains on
property or in a building of another carrying a concealed handgun without effective consent
to carry and who has had notice that concealed handguns are prohibited commits a criminal
offense. Senate Bill 60 [CHL] is not intended to and does not permit a license holder to carry
a concealed handgun on the premises of a private business contrary to notice ....
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limitations and restrictions under the criminal trespass statute as public and
private owners of property.170

A licensed owner commits trespass if the licensed owner carries a
handgun onto the property of another without the owner's consent and
received notice that entry or remaining on the property was prohibited.' 7' The
definitions accorded under the Texas Penal Code specify that a "person" is
defined as "an individual, corporation, or association," 72 and an "association"
includes "a government or governmental subdivision or agency. ''

173

Moreover, the term "government" includes the state, county, municipality,
political subdivision of the state, or any branch or agency thereof. 7 4 Hence,
prior interpretations were logical and rational in that government entities fit
within the parameters of the trespass statute, and therefore, as owners, could
only exclude others by effective notice, not merely under rules and policies
created unilaterally to absolutely bar entry by concealed handgun licensees.'75

Senate Bill 501 resolves the earlier readings of the criminal trespass
statute by adding an exception in its application to licensed holders of
concealed handguns. 176 If the "property . . . is owned or leased by a
governmental entity" and not a premise or other specifically prohibited place,
as outlined in sections 46.03 and 46.035 of the Texas Penal Code, then a
concealed handgun licensee is afforded a defense to prosecution for criminal
trespass under Texas Penal Code section 30.06.177 This clarification of the
trespass statute regarding concealed handgun license holders will help to
avoid any future misinterpretations of the law.'78

170. Tex. Att'y Gen. No. LA-058 (1995).
171. TEX. PEN. CODE ANN. § 30.05 (Vernon Supp. 2004); see Tex. Att'y Gen. No. LA-058 (1995)

(acknowledging that criminal trespass offenses have been enforced in many cases involving property
owned by a state or local government entity); see also Allen v. State, No. 14-02-00355-CR, 2003 Tex.
App. LEXIS 3751 (trespass upon a public radio station); Gollinger v. State, 834 S.W.2d 553 (Tex.

App.-Houston [14th Dist.] 1992, no writ) (trespass upon a rapid transit authority garage); Olaniyi-Oke

v. State, 827 S.W.2d 537 (Tex. App. -Houston [1st Dist.] 1992, writ ref'd) (trespass upon a county jail);

Bader v. State, 777 S.W.2d 178 (Tex. App-Corpus Christi 1989, no writ) (trespass upon a state

university campus).

172. TEX. PEN. CODE ANN. § 1.07(a)(38) (Vernon 2003).

173. § 1.07(a)(6).
174. § 1.07(a)(24).

175. Op. Tex. Att'y Gen. No. JC-325 (2001).
176. Act of Apr. 3, 2003, 78th Leg., R.S., ch. 1178, § 2,2003 Tex. Gen. Laws 3364. Note that the

defense afforded by Senate Bill 501 applies only to the offense of criminal trespass by a holder of a

concealed handgun license under Texas Penal Code section 30.06. Id. Therefore, the Bill gives licensed

concealed handgun holders a direct defense to criminal trespassing only if the charge is based upon an

allegation of trespassing with a concealed handgun on certain governmental public properties. See id.

177. Id.

178. HOUSE CRIMINAL JURISPRUDENCE COMM., BILL ANALYSIS, Tex. S.B. 501, 78th Leg., R.S.

(2003), available at http://www.house.state.tx.us/analyses/hro/; see HRO Focus REPORT, Tex. S. B. 501,

78th Leg., R.S. (2003), available at http://www.capitol.state.tx.us/hrofr/.
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B. Legislative Intent and the Debate Surrounding Senate Bill 501

Senate Bill 501 addresses an increasing number of conflicts concerning
criminal trespass by concealed handgun licensees. Many city and local
government authorities have misinterpreted the law and previous opinions
published by the Texas Attorney General as authorizing the banning of
concealed handguns from many public places, such as "parks, libraries,
recreation centers, and other public buildings."' 7 9 Senate Bill 501's
implementation provides a defense to prosecution for criminal trespass, but
only if the licensed holder is charged for trespassing with a concealed
handgun under section 30.06 of the Texas Penal Code.' The Bill essentially
clarifies previous law and justifies the carrying of licensed concealed
handguns on government property, other than those premises or places
prohibited under law. l"'

Opponents of Senate Bill 501 believe local governments should be free
to make their own decisions regarding the prohibition of concealed handguns
on public property." 2 The change in the Texas CHL would essentially erode
local control and "result in local governments being treated differently from
other property owners." ' 3 In 1997, the original intent of the Texas Legislature
was shown when it supplemented the CHL and authorized all property
owners, including government entities, to exclude concealed handgun
licensees so long as prohibition was not in conflict with other enacted
provisions of the CHL."' Opponents further stress that individual rights are
not infringed by preventing the carrying of concealed handguns on public
property because "[1]icense holders are not being barred from conducting any
necessary public business; they simply are prohibited from bringing their
concealed weapons onto certain properties."'85 Thus, opponents of Senate Bill
501 feel that control at the local government level does not violate the Texas
Constitution, nor does it surpass their authority, because the legislature
invested the power in local governments to determine whether weapons
should be prohibited or allowed on their respective property. I8 6

179. HOUSE CRIMINAL JURISPRUDENCE COMM., BILL ANALYSIS, Tex. S.B. 501, 78th Leg., R.S.
(2003), available at http://www.house.state.tx.us/analyses/hro/ Daily, at 47.

180. See id.
181. See id.
182. Id. at 49. Note that the opponent view argues that local government entities are "in the best

position to evaluate local circumstances and decide if it is appropriate to allow concealed handguns at
specific public properties." Id. Moreover, Texans are accustomed to variances of laws from jurisdiction
to jurisdiction (i.e. open-container laws and smoking ordinances). Id.

183. Id.
184. Id.; see Act of May 14, 1997,75th Leg., R.S., ch. 1261, §§ 23-24, 1997 Tex. Gen. Laws 4775.
185. HOUSE CRIMINAL JURISPRUDENCE COMM., BILL ANALYSIS, Tex. S.B. 501, 78th Leg., R.S.

(2003), available at http://www.house.state.tx.us/analyses/hro/, at 49.
186. See id.

20051
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Supporters of Senate Bill 501 suggest that the Bill will neither weaken
nor broaden the CHL, but instead, the CHL will "adhere to the Texas
Constitution and the original intent of the statutes."' t87 Government entities
that authorize the banning of licensed handguns in public locations, without
considering the prohibited premises listed in the CHL statutes, demonstrate
a disregard for legislative intent.18 8 Moreover, regulation of the CHL falls
under the control of federal authority or the legislature itself.189 This authority
should not be delegated to government subdivisions or entities of the state
through statute. '° Essentially, "[1]ocal control, although an important concept
in Texas, does not extend to constitutional rights."'' Since the prohibition of
licensed concealed handguns in any public place violates Texans'
constitutional right-to-carry subject to state regulation, and the current
provisions entrust ambiguous and unlawful power upon state and local
government agencies, Senate Bill 501 restores continuity and much-needed
clarification to the CHL. 92

Senate Bill 501 is an important movement towards much needed clarity
within the current CHL. Although the Bill does not eliminate the application
of the general criminal trespass statute, it provides a uniform standard for the
carrying of licensed concealed handguns on government-owned or other
public property. Prior to the Bill's introduction, government entities could
arbitrarily prohibit licensed and law-abiding citizens from carrying their
handguns to common locations where residents need to perform necessary,
everyday tasks. Today, licensed handgun owners will not have to worry about
where to put their gun the next time they need to renew a driver's license or
pay a city bill. Regardless of whether the right-to-carry is ever determined to
be a fundamental ight, it is still a privilege conferred by the Texas
Constitution. Senate Bill 501 provides the clarity and understanding essential
to appropriate regulation, control, and enforcement of the Texas CHL.

187. Id. at 47.

188. See id. at 47-48.

189. Id. at 48. Under Article I, Section 23 of the Texas Constitution, the legislature maintains the
exclusive right to regulate "wearing of arms." Id. The supporters of Senate Bill 501 further argue that
"Art. I, sec. 29 states that everything in the bill of rights is excepted out of the general powers of
government and shall remain inviolate, and that all laws contrary to the provisions of the bill of rights shall
be void." Id. Furthermore, the analysis continues to invalidate Attorney General Opinion No. JC-325,
stating that it "errs in failing to consider... constitutional issues." Id.

190. HOUSE CRIMINAL JURISPRUDENCE COMM., BILL ANALYSIS, Tex. S.B. 501, 78th Leg., R.S.

(2003), available at http://www.house.state.tx.usIanalyseslhro/, at 48.

191. Id. Although a local government could retain the ability to prohibit concealed handguns from
"nonpublic areas of public buildings," allowing such entities to "implement piecemeal bans on concealed
weapons would result in a hodgepodge of regulations that would be difficult to follow." Id.

192. Id. A local government's prohibition of concealed handguns could cause "needless difficulty"
for lawfully licensed owners of handguns to perform ministerial and necessary tasks "such as paying a
utility bill or renewing a car registration." Id. Moreover, Senate Bill 501 also serves a public protection
function in that owners of licensed concealed handguns will no longer need to leave weapons unattended
within parked vehicles, thus subverting possible gun theft or injury to third parties. Id.
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V. CONCLUSION

The Texas CHL is a realistic and reasonable method for the state to meet
gun-control objectives of crime prevention and public safety, while also
respecting the individual's concern for self-protection and the right-to-carry.
Although crime does coexist with gun ownership, it is not necessarily
attributable to licensing of concealed handguns. Individuals act upon their
own volition and freewill, whether or not licensed to carry a weapon.
Licensed holders of concealed weapons that carry on public property, be it
government or privately-owned, pose no greater threat than unarmed
individuals who are subject to the same fear of crime and violence. This is
because the DPS maintains an effective mechanism to ensure concealed
handgun licenses do not reach those individuals who have displayed a
propensity for violent criminal activity or are otherwise unfit to carry
firearms.

The privilege to carry a licensed concealed handgun is firmly implanted
within the state constitution, legislative intent, and Texas's storied tradition
and history surrounding gun control. Regardless of whether the future
encompasses more change for the Texas CHL, completely stripping
individuals of such a privilege would not come easy. At a minimum, the CHL
will live on to sustain Texans' right-to-carry, subject to state control and DPS
administration, and the right to self-protection in the face of a growingly
violent society.

by Nate G. Hummel
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