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INTRODUCTION

Testator (T) properly executes a will giving his farm, Blackacre, to
his daughter (D), and the rest of his property to his son (S). T lives with
D on Blackacre. Three years later T sells Blackacre and buys Whiteacre.
T and D live together on Whiteacre until T's death four years later.
From numerous utterances and acts it is very evident that T wants D to
have Whiteacre for her own after his death. Will Whiteacre go to D or S?

In most (maybe all) of the states, the answer would be, "S." The
identity rule enunciated by Lord Thurlow in 1786 is followed.' As
indicated by its application to T, D, and S, the dominating philosophy
can bring forth some unsatisfactory results. Lord Thurlow's opinion
calls for the application of a simple test in determining whether or not a
specific devise adeems: If the asset identified as the exclusive subject of
the devise is not held by the testator at his death, the devise fails.'
Ademption by extinction, as this problem area is uniformly called, is
reduced to a matter of identifying, if possible, the devised item in the
estate.' The most often quoted statement by Lord Thurlow is: "And I do
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1. Ashburner v. Macguire, 29 Eng. Rep. 62 (Ch. 1786). This hypothetical is similar to the

facts in Ashburner in that the testator sells the devised asset (Blackacre).
Three years later in Stanley v. Potter, 30 Eng. Rep. 83 (Ch. 1789), a debt was given by will, and

it was satisfied before the testator died. Lord Thurlow held that the identity doctrine would also
apply here, even though the loss of the asset did not result from a voluntary act by the testator.

The hypothetical poses a strong case for the utilization of the identity doctrine since the testator
is the motivating force causing the removal of the asset from his estate. By his volitional act he has
made it impossible for the specific devise to operate as it is written. It can be further presumed that,
in the absence of any statement in the will to the contrary, he does not want the devisee to have a
replacement. However, should this reasoning, based upon an assumption as to probate intent, be
the foundation of a rule of law rather than a mere rule of construction?

Lord Thurlow had a third occasion to apply his rule. Humphreys v. Humphreys, 30 Eng. Rep.
85 (Ch. 1789).

2. The term "devise" is used as defined in the UNIFORM PROBATE CODE § 1-201(7). It refers
to testamentary gifts of real or personal property.

3. When realty is the subject of the gift the courts have, on occasion, considered the problem
one of revocation rather than ademption. For a discussion of the reasons for not considering the
removal of an asset from an estate the revocation of a will see 6 W. PAGE, WILLS § 54.7 (Bowe-
Parker rev. 1962) [hereinafter cited as PAGE]; Smith, Ademption by Extinction, 6 Wis. L. REv. 229
(1931); Comment, Wills: Ademption of Legacies in Oklahoma, 14 OKLA. L. REV. 108 (1961).

Ademption by extinction is to he distinguished from ademption by satisfaction. In
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not think that the question in these cases turns on the intention of the
testator. '"4

The identity doctrine has caused great difficulty since it is a well-
established fact that: "The cardinal rule for the interpretation of wills is
that they shall be construed so as to give effect to the intention of the
testator."' The controversy is reduced to a choice between identity and
intent. However, great confusion exists as to what the word "intent"
means in this context. It could mean: (1) the intent of the testator as
expressed in the will; or (2) the manner in which the testator wants his
estate to be distributed, taking into consideration all indicia of intent.

The modern law of ademption by extinction was recently expressed:

In construing a will to determine whether there has been an ademption
of a specific legacy, the intention of the testator is the controlling
factor, the same as in the construction of all wills. Once the intention of
the testator has been determined, all other rules of law pertaining to
ademption must bend to such intent, so long as his intent does not
violate some positive rule of law.6

Does this indicate a complete abandonment of Thurlow's doctrine?
It is very possible that the court is thinking of the "expressed in the will"

"satisfaction" a general or residuary legacy is involved (rather than specific, as in "extinction"),

and the legatee always receives something from the testator inter vivos. Although it is possible to
have an extinction problem when the specifically devised asset is transferred to the devisee, such a
fact pattern is very rare.

In Jacobs v. Button, 79 Conn. 360, 65 A. 150 (1906), testator deeded the devised land to the
devisee. The court held that the devisee took the land free of a mortgage that encumbered it.
Otherwise, there would be an ademption by extinction since the will gave unencumbered land to the
devisee. The same result was reached on similar facts in Rhodes v. Kebke, 179 Tenn. 480, 167
S.W.2d 345 (1943). But see Eisenchenk v. Fowler, 82 So. 2d 876 (Fla. 1955) (devisee required to pay
balance of purchase price when he agreed to buy the devised land); Balzebre v. First Nat'l Bank, 222
So. 2d 49 (Fla. Dist. Ct. App. 1969) (stock sold to devisee and he was required to pay the
outstanding balance).

The ademption-by-extinction problem area is included in all major works on wills. See, e.g.. T.
ATKINSON, WILLS § 134 (2d ed. 1953) [hereinafter cited as ATKINSON]; W. BORLAND, WILLS AND

ADMINISTRATION 106-07 (enl. ed. 1915); G. GARDNER, WILLS § 152 (2d ed. 1916); PAGE §§ 54.1-
54.20; G. THOMPSON, WILLS §§ 516, 519 (2d ed. 1947); I H. UNDERHILL, LAW OF WILLS 561-68
(1900).

4. Stanley v. Potter, 30 Eng. Rep. 83, 84 (Ch. 1789).
The Roman Law, and the law of England before 1786, permitted the consideration of intent

factors in ademption-by-extinction problems. Warren, The History of Ademption, 25 IOWA L.
REv. 290 (1940). For other articles of merit that discuss ademption by extinction on a general basis,
see Page, Ademption by Extinction: Its Practical Effects. 1943 Wis. L. REv. 11; Ryan, The
Ademption of Specific Legacies, 36 AUSTL. L.J. 392 (1963); Note, Wills: Ademption by Extinction
in California, 18 HAST. L.J. 461 (1967).

5. Gorham v. Chadwick, 135 Me. 479, 482, 200 A. 500, 502 (1928).
6. In re Estate of Brown, - Ind. App. -, 252 N.E.2d 142, 151 (1969).
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type of intent. A review of the cases would certainly suggest this
interpretation, and the statement does not preclude it.7 The second
alternative definition of the term does not limit it to "construction of a
will." In most ademption problems, the testator fails to anticipate an
event which occurs, and his will is silent as to the impact that the
occurence is to have on the distribution of his estate. There is no relevant
will provision to construe in reference to the problem.

Lord Thurlow does not mean to suggest that the provisions of the
will should be ignored. He merely wants to exclude extra-will evidence
relating to the legal efficacy that the testator would like to have given to
an event that removes a specifically devised asset from his control. If the
will lacks provisions for the exigency, the devise fails. Therefore, the
identity doctrine includes the first suggested meaning of the word
"intention." As hereinafter used, the phrase "the intent doctrine" refers
to a philosophy that permits extra-will indicia of intent to be employed
in solving ademption by extinction problems.

This article includes an examination and evaluation of: (1) devices
used to escape the often oppressive effect of the identity doctrine; (2) the
stringency of the courts' adherence to the identity doctrine, and their
acceptance of the intent doctrine when the escape devices are not
available; (3) relevant legislation; and (4) suggested modification of the
present law.

ESCAPE DEVICES

Courts are able to avoid identity-theory precedent by finding that:
(1) the gift is general or demonstrative rather than specific; (2) an asset in
the estate is, in substance, the property described in the specific devise;
(3) there is special language in the will which indicates that other
property can take the place of the specifically devised asset; or (4) the
will is to be construed as though written immediately before the
testator's death. Since the circumstances usually call for "pulling out all
stops" to save the gift, these escape devices are freely used. In fact, on
numerous occasions normal rules of interpretation are strained in order
to bring one of the ademption-saving methods into operation.'

7. However, the courts have not given consideration to all "intra-will" indicia of intent in
ademption cases.

8. See, e.g., Young v. Young, 202 Ga. 694,44 S.E.2d 659 (1947) ("all of the bonds that I own
or possess at this time" was found to be a general devise); In re Frost's Estate, 354 Pa. 223, 47 A.2d
219 (1946) (instructions to executor to sell devised stock saved gift).
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A. Preference for General Devises

Since ademption by extinction only operates when the testator
manifests an intent to give a legatee a certain identified asset, courts are
reluctant to find such an intent when the item in question is not included
in his estate. If the devise is classified as general, demonstrative, or
residuary, the legatee will receive the value of the devised asset out of the
general estate. The possibility of a gift being defeated by ademption by
extinction has created a presumption favoring the general-gift
construction in legacies of securities.' Even though the devise gives 100
shares of Arco stock and the testator holds 100 shares of such stock at
the time he makes his will, the court will presume that no particular
stock is being given. It is assumed that the testator is thinking of the
securities as a monetary unit (like $10,000), and if the specific shares are
not in the estate, the executor is implicitly ordered to buy them on the
open market for the devisee.

This rebuttable presumption can be defended if the devised
securities are readily available and have a well established market value.
In such circumstances it is quite possible that the testator wants to give a
certain percentage of his estate to the devisee, and does not want the
consummation of the gift to depend on the presence of certain specified
shares of stock in his estate. However, specific gifts hold a preferred
position as against general legacies in matters of abatement,
exoneration, increase, and interest. It is unwise to establish a
presumption that facilitates favorable results in certain limited
situations if the conclusion induced by the legally recognized inference is
otherwise unfavorable.

Therefore, the legal efficacy of the act or event that removes the
specifically devised asset from the estate should depend on the expressed
or implied intent of the testator. At the classification-of-legacies stage,
the court would then be free to determine the type of legacy created
(based, of course, upon the testator's intent), having no concern for the
unsatisfactory result that might emanate from the conclusion that the
gift is specific. In other words, by permitting intent factors to be used at
the ademption stage, the tendency to falsely interpret the testator's
mental attitude when he executes his will, could be eliminated.10

9. See, e.g., W. BORLAND, WILLS AND ADMINISTRATION § 119 (enl. ed. 1915).
10. For a more complete discussion of the classification of legacies problem see Paulus,

Special and General Legacies of Securities- Whither Testator's Intent. 43 IOWA L. REv. 467
(1958).

An excellent example of the importance of classification is found in Owen v. Busiel, 83 N.H.
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B. Form Change Only

If the legacy is clearly specific and it is obvious that avoiding an
ademption is imperative in order to distribute the estate in a manner
consonant with the intent of the testator, it may be possible to find an
item in the estate that can take the place of the specifically devised asset.
The gift is saved if the court finds that there has been a mere change in
the form (not substance) of the property described in the legacy." Many
of the cases in which this escape device has been employed involve a
reorganization, merger, or consolidation of a corporation with a
resultant change in the name, denomination, or type of securities held by
the testator. If the identity rule is strictly followed, the gift would adeem
if the financial status of the testator is changed by the modification. 2

However, the courts almost universally give the new securities to the
object of the specific legacy regardless of the type of realignment that has
taken place."3 In fact, in the few cases in which the form-change

345, 142 A. 692 (1928). Testator gave legatee $30,000 but in his codicil gave legatee stock in lieu of
the money. The gift was converted from general to specific, and when the stock was sold the gift
failed.

The court in In re Pearson's Will, 182 N.Y.S.2d 129 (Sur. Ct. 1958), said that, since the
testator apparently did not own any of the described stock when he executed his will, the gift was
specific. It was suggested that if legatee could prove ownership at execution, ademption may be
avoided even though the stock was gone. On what theory? If on the basis that the gift would then be
general, the court seems to be turned around in relation to its interpretation of this intent factor.

II. ATKiNSON 746; G. THOMPSON, WILLS § 519 (3d ed. 1947); I H. UNDERHILL, LAW OF
WILLS 564 (1900); Evans, Effect of Corporate Transformation Upon Ademption, Lapse, and
Fiduciary Appointments, 88 U. PA. L. REV. 671 (1940); Note, Ademption by Extinction: The Form
and Substance Test, 39 VA. L. REV. 1085 (1953).

12. For an excellent explanation of the financial-status rule, see Evans, Effect of Corporate
Transformation Upon Ademption, Lapse, and Fiduciary Appointments, 88 U. PA. L. REV. 671
(1940).

13. Curtis v. Curtis, 23 Del. Ch. 27, 2 A.2d 88 (Ch. 1938) (reorganization); Goode v.
Reynolds, 208 Ky. 441, 271 S.W. 600 (1925) (reorganization); Gorham v. Chadwick, 135 Me. 479,
200 A. 500 (1938) (reorganization); Johns Hopkins Univ. v. Uhrig, 145 Md. 114, 125 A. 606 (1924)
(reorganization); Pope v. Hinckley, 209 Mass. 323, 95 N.E. 798 (1911) (reorganization); In re
Armour's Estate, II N.J. 257, 94 A.2d 286 (1953) (merger); Wyckoff v. YMCA, 37 N.J. Super.
274, 117 A.2d 162 (Super. Ct. 1955) (new stock received under a dissolution plan); Donath v. Shaw,
132 N.J. Eq. 545, 29 A.2d 555 (Ch. 1942); In re Schimenti's Will, 42 Misc. 2d 983, 249 N.Y.S.2d
641 (Sur. Ct. 1964) (reorganization); In re Coleman's Will, 39 Misc. 2d 837, 242 N.Y.S.2d 4 (Sur.
Ct. 1963) (merger); In re Bradley's Estate, 38 Misc. 2d 945, 239 N.Y.S.2d 288 (Sur. Ct. 1963)
(merger); In re Yungel's Will, 153 N.Y.S.2d 418 (Sur. Ct. 1956) (reorganization); In re Kingsley's
Will, 67 N.Y.S.2d 464 (Sur. Ct. 1946) (consolidation); Warren v. Shoemaker, 4 Ohio Misc. 15, 207
N.E.2d 419 (P. Ct. 1965) (merger); In re Peirce, 25 R.I. 34, 54 A. 588 (1903) (consolidation); In re
Hinners' Will, 216 Wis. 294, 257 N.W. 148 (1934) (reorganization); In re Leeming, [1912] I Ch.
828 (reorganization). See also In re Startup's Will, 207 Misc. 310, 138 N.Y.S.2d 201 (Sur. Ct.
1955) (language in will helped save gift).

Three New York cases indicate that great emphasis may be placed on whether the testator
obtained the new securities in an exchange or in a sell-purchase transaction. The gift was not
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argument has not been successful to avoid ademption in the corporate
merger, consolidation, and reorganization area, the testator has
performed some act that affects his holdings. 14

The form-change-only reasoning has been used to prevent
ademption when a change in the financial structure of a corporation (like
a stock split) after the will is executed results in a new type of security
being held by the testator at his death.' 5 Likewise, there is no ademption
when the name of the corporation issuing the specifically devised
securities is changed. 6 The form-change philosophy has even saved gifts
when an interest in a partnership is the subject of a specific devise, the
firm incorporates, and the testator holds corporate stock at his death. 7

adeemed when testator received bonds in a different corporation in an exchange in In re
Willoughby's Will, 45 N.Y.S.2d 177 (Sur. Ct. 1943), aftfd, 52 N.Y.S.2d 793 (App. Div. 1945).
However, the legacy failed in In re Brown's Will, 70 N.Y.S.2d 878 (Sur. Ct. 1947), and in In re
Jay's Estate, 189 Misc. 40, 70 N.Y.S.2d 760 (Sur. Ct. 1947), when preferred stock was redeemed
and testator bought common stock in the same corporation with the money received from the
redemption.

14. Central Nat'l Bank v. Cottier, 82 Ohio L. Abs. 301, 163 N.E.2d 709 (P, Ct. 1958)
(testator paid assessment in conjunction with conversion); In re Horn's Estate, 317 Pa. 49, 175 A.
414 (1934) (testator exercised option and bought more shares after merger).

Ademption does not defeat the gift when a corporation in which the testator holds stock when
he executes his will is purchased by another corporation. In re Arnessen's Will, 91 N.Y.S.2d 386
(Sur. Ct. 1949); Day v. Brooks, 10 Ohio Misc. 273, 224 N.E.2d 557 (P. Ct. 1967).

The corporate-transformation escape device is recognized by statute in ORE. REv. STAT.

§ 112.385(7) (1969). The Oregon law is new (enacted in 1969). The UNIFORM PROBATE CODE § 2-
607(a)(3), also provides for this method of avoiding ademption.

15. Fidelity Title & Trust v. Young, 101 Conn. 359, 125 A. 871 (1924) (stock split); In re
Vail's Estate, 67 So. 2d 665 (Fla. 1953) (stock split); Spinney v. Eaton, I ll Me. 1, 87 A. 378 (1913)
(testator exchanged stocks for bonds); Johns Hopkins Univ. v. Uhrig, 145 Md. 114, 125 A. 606
(1924) (testator received bonds for stock); In re Mandelle's Estate, 252 Mich. 375, 233 N.W. 230
(1930) (testator received nonpar stock for par stock); Chase Nat'l Bank v. Deichmiller, 107 N.J.
Eq. 379, 152 A. 697 (Ch. 1930) (stock split).

16. In re Morris' Will, 36 Misc. 1094, 234 N.Y.S.2d 122 (Sur. Ct. 1962); Clegg v. Lippold,
123 N.E.2d 549 (Ohio P. Ct. 1951). See also Hankey v. French, 281 Mich. 454, 275 N.W. 206
(1937) (partnership name changed and gift upheld).

17. Arenofsky v. Arenofsky, 29 N.J. Super. 209, 102 A.2d 101 (Super. Ct. 1954); In re
Gerlack's Estate, 364 Pa. 207, 72 A.2d 271 (1950); Baldwin v. Davidson, 37 Tenn. App. 606, 267
S.W.2d 756 (Ct. App. 1954). See also Dean v. Tusculum College, 195 F.2d 796 (D.C. Cir. 1952)
(stock sold on contract after incorporation and the sale prompted the ademption of the gift).

The specific gift is good when the movement is in the opposite direction: viz., a corporation is
dissolved, and the business is continued in the testator's name. Mitchell v. Mitchell, 208 Ark. 478,
187 S.W.2d 163 (1945).

In two cases, land was given to a legatee and later the testator formed a corporation to hold the
land. The legatee received the corporate stock in Miles v. Odom, 3 N.J. Super. 376, 65 A.2d 754
(Super. Ct. 1949), and Latorraca v. Latorraca, 132 N.J. Eq. 40, 26 A.2d 522 (Ch. 1942), affd
merne., 133 N.J. Eq. 298, 31 A.2d 819 (Ct. Err. & App. 1943), but did not receive it in Schwartz v.
Gertwagen Realty Corp., 114 N.J. Eq. 428, 168 A. 820 (Ch. 1933).

The land was owned by a corporation when the will was executed giving the land to the legatee
in In re Brown's Estate, 197 Misc. 938, 96 N.Y.S.2d 361 (Sur. Ct. 1950). The court said it was
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In several cases the testator has made a gift of money that he
expects to receive in the future from a specific source. If the right to this
income is not evidenced by a formal document (bond, share of stock, or
note), receipt of the money by the testator may not adeem the gift.'8

Since the testator is restricting the source, the devise is not general or
demonstrative.' 9 However, the emphasis is on quantum rather than
for m, and the proceeds can be traced into assets included in the estate.
Of course, if the money received from the designated source is consumed
during the testator's lifetime, the gift fails. 0

The form-rather-than-substance change argument has not generally
been successful in other situations. With the exception of a bond or share
of stock that is replaced in a corporation realignment, a specific gift of
tangible property (including a formal document evidencing a debt or
ownership) will usually fail if the described item is not included in the
testator's estate at his death.2 ' Form is considered important and the

merely a matter of description (the land was the principal asset of the corporation), and the legatee
was given the corporate stock held by the testator when he wrote his will and at his death.

18. Authority is quite evenly split.
No Ademption: Willis v. Barrow, 218 Ala. 549, 119 So. 678 (1929) (gift of bank account); In

re Estate of Brown, - Ind. App. -_, 252 N.E.2d 142 (1969) (gift of interest in an estate); Joyner v.
Hamilton, 98 Md. 665, 57 A. 25 (1904) ("ground rent" given); In re Estate of Hall, 60 N.J. Super.
597, 160 A.2d 49 (Super. Ct. 1960) (gift of bank account); In re Cooper's Estate, 95 N.J. Eq. 210,
123 A. 45 (Ct. Err. & App. 1923) (gift of interest in an estate); Prendergast v. Walsh, 58 NJ. Eq.
149, 42 A. 1049 (Ch. 1899) (gift of money in bank); In re Estate of Biss, 232 Ore. 26, 374 P.2d 392
(1962) (gift of money in an Indian agency account); Home Mission Bd. v. Kirkpatrick, 181 Va. 395,
25 S.E.2d 281 (1943) (gift of rentals); Cornwell v. Mt. Morris Methodist Episcopal Church, 73
W. Va. 96, 80 S.E. 148 (1913) (gift of "coal money").

Gift Adeemed: In re Babb's Estate, 200 Cal. 252, 252 P. 1039 (1927) (money from another's
estate); In re Goodfellow's Estate, 166 Cal. 409, 137 P. 12 (1913) (gift of interest in an estate);
Succession of McBurney, 162 La. 758, 111 So. 86 (1926) (gift of bank account); In re Burleigh's
Will, I Misc. 2d 217, 149 N.Y.S.2d 725 (Sur. Ct. 1956) (veteran's benefits); In re Rubinstein's
Estate, 169 Misc. 273, 7 N.Y.S.2d 311 (Sur. Ct. 1938) (gift of bank account); In re Johnson's
Estate, 158 Misc. 340, 286 N.Y.S. 928 (Sur. Ct. 1936) (gift of "book accounts"); Rogers v. Rogers,
67 S.C. 168, 45 S.E. 176 (1903) (gift of claim against an estate); American Trust & Banking Co. v.
Balfour, 138 Tenn. 385, 198 S.W. 70 (1917) (gift of insurance proceeds).

In Adams v. Bishop, 164 Ga. 367, 138 S.E. 849 (1927), testator gave part of his interest in his
brother's estate to legatee. Testator predeceased his brother, and the gift failed. The court said
ademption was not involved since the testator was never in possession of the subject of the gift. If the
testator had outlived his brother and collected the money himself, would the gift have adeemed? If
so, the gift fails unless the brother dies first and his estate is still open when the testator dies. This
makes the odds rather prohibitive that the gift would succeed.

19. The demonstrative gift refers to a specific source, but is not limited to that source.
ATKINSON 734.

20. In re Estate of Calori, 209 Cal. App. 2d 711, 26 Cal. Rptr. 281 (Dist. Ct. App. 1962).
21. In re Estate of Shubin, 252 Cal. App. 2d 588, 60 Cal. Rptr. 678 (Dist. Ct. App. 1967) (gift

of land); In re Estate of Calori, 209 Cal. App. 2d 711, 26 Cal. Rptr. 281 (Dist. Ct. App. 1962) (gift
of note); In re Sorensen's Estate, 46 Cal. App. 35, 115 P.2d 241 (Dist. Ct. App. 1941) (gift of land);
In re Dungan's Estate, 31 Del. Ch. 551, 73 A.2d 776 (Super. Ct. 1950); In re Estate of Stonebrook,
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ability to trace the subject of the devise to a distributable asset does not
save the gift.2 However, if the circumstances are abnormal and rebut the
inference that an ademption is intended, the devise will not adeem 23 The
fact that the estate includes an asset having the same basic
characteristics as the item described in the specific devise, does not
assure an avoidance of ademption by extinction. 24 For instance, in In re
Torsky's Will, 5 the will gave a legatee "my Plymouth automobile" and

258 Iowa 1062, 141 N.W.2d 531 (1966) (gift of land); Succession of Batchelor, 48 La. Ann. 278, 19
So. 283 (Ct. App. 1896) (gift of note); Tolman v. Tolman, 85 Me. 317, 27 A. 184 (1893) (gift of
note); First Nat'l Bank v. Perkins Inst., 275 Mass. 498, 176 N.E. 532 (1931) (gift of stock); Welch
v. Welch, 147 Miss. 728, 113 So. 197 (1927) (gift of automobile); In re Torsky's Will, 36 Misc. 2d
101, 232 N.Y.S.2d 183 (Sur. Ct. 1962) (gift of automobile); In re Onody's Will, 33 Misc. 2d 497,
226 N.Y.S.2d 645 (Sur. Ct. 1962) (gift of stock); In re Farber's Will, 53 N.Y.S.2d 886 (Sur. Ct.
1945) (gift of mortgage); Hazard v. Gushee, 35 R.I. 438, 87 A. 201 (1913) (gift of mortgage);
Stanton v. David, 193 S.C. 108, 7 S.E.2d 852 (1940) (gift of land); In re Estate of Haberli, 41 Wis.
2d 64, 163 N.W.2d 168 (1968) (gift of note); In re Slater, [1907] I Ch. 665 (gift of stock);
MacDonald v. Irvine, 8 Ch. D. 101 (1876) (gift of bonds). I H. UNDERHILL, LAW OF WILLs 564
(1900).

22. Tracing was possible in all of the cases in note 21 supra except In re Estate of Calori and
Stanton v. David.

23. Unusual language (discussed on p. 203 infra), sale by a committee (discussed on p. 208
infra), and an involuntary conversion at or near the testator's death, are examples of abnormal
circumstances. Other examples of unusual facts can be found in the following cases: In re Frahm's
Estate, 120 Iowa 85, 94 N.W. 444 (1903) (devised stock turned over to issuing corporation in

exchange for note from corporation); Latorraca v. Latorraca, 132 N.J. Eq. 40, 26 A.2d 522 (Ch.
1942), affd mer.. 133 N.J. Eq. 298, 31 A.2d 819 (Ct. Err. & App. 1943) (gift of land and testator
owned corporation that held the land at his death); In re Hoyt's Will, 55 Misc. 2d 240, 284
N.Y.S.2d 791 (Sur. Ct. 1967) (testator received new stock by exercising option); Bool v. Bool, 165
Ohio St. 262, 135 N.E.2d 372 (1956) (devised stock redeemed and corporation deposited money for
shareholder; testator had stock certificates and money at death).

No substantial abnormality was present in In re Estate of Newsome, 248 Cal. App. 2d 712, 56
Cal. Rptr. 874 (Dist. Ct. App. 1967), except for the absence of a residuary clause. The court said
that if tracing is possible the gift is not adeemed unless there is "proof that the testator intended that
the gift fail." See also King v. Sellers, 194 N.C. 533, 140 S.E. 91 (1927) (sale of devised mortgage
and purchase of mortgage on other land; the gift did not adeem).

24. In re Dungan's Estate, 31 Del. Ch. 551, 73 A.2d 776 (Super. Ct. 1950) (bonds sold and
purchased); In re Estate of Stonebrook, 258 Iowa 1062, 141 N.W.2d 351 (1966) (land sold and
purchased); Welch v. Welch, 147 Miss. 728, 113 So. 197 (1927) (automobile sold and purchased); In
re Torsky's Will, 36 Misc. 2d 101, 232 N.Y.S.2d 183 (Sur. Ct. 1962) (automobile sold and
purchased); In re Onody's Will, 33 Misc. 2d 497, 226 N.Y.S.2d 645 (Sur. Ct. 1962) (house sold and
purchased); In re Ossont's Will, 208 Misc. 449, 143 N.Y.S.2d 849 (Sur. Ct. 1955) (stock
exchanged); In re Rubinstein's Estate, 169 Misc. 273, 7 N.Y.S.2d 311 (Sur. Ct. 1938) (bank
account moved to another bank); In re Slater, [1907] 1 Ch. 665 (stock exchanged); MacDonald v.
Irvine, 8 Ch. D. 101 (1876) (bonds sold and purchased). But see King v. Sellers, 194 N.C. 533, 140
S. E. 91 (1927) (mortgage sold and purchased).

25. 36 Misc. 2d 101,232 N.Y.S.2d 183 (Sur. Ct. 1962).
A statute in Georgia (GA. CODE ANN. § 113-811 (1959)) prevents ademption if the devised

asset is exchanged for something of a "like character." The statute helped save a specific gift in
Thompson v. Mathews, 226 Ga. 347, 174 S.E.2d 916 (1970).

The form-change-only argument has been successful when an undivided interest in land is
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the gift failed when the testator sold his Plymouth and owned a Mercury
automobile at his death.

C. Special Language in Will

A clear and concise indication that a devise is limited to an
identified item forces the court to call the gift specific rather than
general, but other language may be present that helps permit the
successful consummation of the gift even though the described asset is
missing from the estate. For instance, the will may indicate that the
legatee is to have the identified property or its "proceeds," if it is sold by
the testator. This is a good anti-ademption provision and protects the
gift as long as the proceeds can be traced to an asset included in the
estate.26 However, it would seem unwise to make such a gift since tracing
is often inexact and expensive.

If this method of ademption avoidance is used, the draftsman
should be careful to make it clear that he is anticipating sale by the
testator rather than by his executor or trustee.2Y Otherwise, the court
may conclude that an executor sale is contemplated, and the gift will fail
if the executor has nothing to sell. This is not to say that a sale-by-
executor interpretation always means a death knell for the specific gift if
the subject of the gift is not in the estate. In fact, in a majority of the
cases in which the testator directs the executor to sell the devised item
and distribute the proceeds to certain legatees, the specific gift is not
adeemed when the asset is disposed of during the life of the testator.2 8 It

devised, and partition before the testator's death gives the testator a part of the land in severalty.
Brady v. Paine, 391 II1. 596, 63 N.E.2d 721 (1945). But see Rogers v. Carter, 385 S.W.2d 563 (Tex.
Civ. App.-San Antonio 1964, writ ref'd n.r.e.).

26. In re Manshaem's Estate, 207 Mich. 1, 173 N.W. 483 (1919); In re Caldwell's Estate, 6
Misc. 2d 110, 160 N.Y.S.2d 375 (Sur. Ct. 1957); In re Calow, [1928] Ch. 710. See also In re
Dublin's Estate, 375 Pa. 599, 101 A.2d 731 (1954); ATKINSON 744; G. THOMPSON, WILLS § 517 (3d
ed. 1947).

27. Executor sale provisions are more common. See note 28 infra.
28. Brinker v. Humphries, 194 F.2d 350 (D.C. Cir. 1952); In re Parkham's Estate, 232 Cal.

App. 2d 847, 43 Cal. Rptr. 318 (Dist. Ct. App. 1965); Connecticut Trust & Deposit Co. v. Chase, 75
Conn. 683, 55 A. 171 (1903); Pridemore v. Bailey, 300 S.W.2d 559 (Ky. 1957); Durham v. Clay, 142
Ky. 96, 134 S.W. 153 (1911); Miller v. Melone, 109 Ky. 133, 58 S.W. 708 (1900); Seifert v. Kepner,
227 Md. 517, 177 A.2d 859 (1962); Christian Women's Bd. v. Fry, 293 Mo. 399, 239 S.W. 519
(1922); In re Frost's Estate, 354 Pa. 223, 47 A.2d 219 (1946); Gist v. Craig, 142 S.C. 407, 141 S.E.
26 (1927); In re Barrows' Estate, 103 Vt. 501, 156 A. 408 (1931). See also In re Sorensen's Estate,
46 Cal. App. 35, 115 P.2d 241 (Dist. Ct. App. 1941); In re Caldwell's Estate, 6 Misc. 2d 110, 160
N.Y.S.2d 375 (Sur. Ct. 1957). Contra, In re McCray's Estate, 96 F. Supp. 254 (D.D.C. 1951);
Succession of Locano, 206 La. 384, 19 So. 2d 175 (1944); In re Kulp's Estate, 122 Neb. 157, 239
N.W. 636 (1931); In re Finkelstein's Estate, 116 N.Y.S.2d 104 (Sur. Ct. 1952); Perry v. Perry, 175
N.C. 141, 95 S.E. 98 (1918).

The decisions in the Kentucky cases were undoubtedly affected by Ky. REV. STAT. § 394.360
(1969), raising a presumption against ademption when a devised item is removed from an estate.
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is assumed that since the devisee is not to receive the described item in
kind, the testator wants the gift to be consummated even though the
identified asset is changed to a more liquid form before the executor
receives it. The devisee is to receive "proceeds." 2 9 If the money or other
property received from the sale or conversion of the subject of the
specific gift can be found among the testator's assets, the devisee is
entitled to it.'"

The words "my interest" are sometimes of great value to a specific
legatee. The sale of the devised object will not cause the complete
ademption of the gift if the testator has merely given his interest in the
item to the devisee and has a security (or other form) of interest at his
death .3  On the other hand, a gift of "Blackacre," rather than "my
interest in Blackacre," may adeem if the testator does not have title at
his death.3 2

Gifts of "my business" do not adeem if the business changes in
form or location between the execution of the will and the death of the
testator.3 3 Cases dealing with devises of specific items of real property
indicate that a variety of descriptive phrases are being used to identify
the subject of the gift. "My house" was devised in In re Charles'
Estate3 4 and the moving of the house owned by the testator did not
defeat the devise. The words "my home place at (location described)"
were construed to limit the gift to the land answering the description in
the gift, in Worthen Bank & Trust Co. v. Green5 and In re Moore's

29. "Or cash equivalent" has been used to prevent ademption and would appear to be more
satisfactory than "proceeds." Fidelity Title & Trust Co. v. Young, 101 Conn. 359, 125 A. 871
(1924); In re Lewis' Will, [1927] 1 Ch. 118.

30. The inability to trace the proceeds of the sale to an estate asset is fatal to the specific gift.
Christian Women's Bd. v. Fry, 293 Mo. 399, 239 S.W. 519 (1922); In re Caldwell's Estate, 6 Misc.
2d 110, 160 N.Y.S.2d 375 (Sur. Ct. 1957); Stanton v. David, 193 S.C. 108, 7 S.E.2d 852 (1940); In
re Barrows' Estate, 103 Vt. 501, 156 A. 408 (1931) (ademption pro tanto to extent proceeds are
dissipated).

31. Mee v. Cusinears, 213 Ark. 105, 209 S.W.2d 445 (1948); Mitchell v. Mitchell, 208 Ark.
478, 187 S.W.2d 163 (1945); Weed v. Hoge, 85 Conn. 490, 83 A. 636 (1912); In re Estate of Brown,
- Ind. App. - 252 N.E.2d 142 (1969); In re Bancroft, [1928] Ch. 577.

A gift of testator's "1/2 interest" in 80 acres did not prevent legatee from getting the complete
fee in 40 acres held by the testator following a partitition in Brady v. Paine, 391 Ill. 596, 63 N.E.2d
721 (1945).

32. See discussion of the land sale contract and the purchase money mortgage.
33. In re Gerlach's Estate, 364 Pa. 207, 72 A.2d 271 (1950) (partnership to corporation);

Wiggins v. Cheatham, 143 Tenn. 406, 225 S.W. 1040 (1920) (business moved); In re Rhagg, [19281
Ch. 828 (sole proporietorship to partnership).

34. 3 App. Div. 2d 119, 158 N.Y.S.2d 469 (Sup. Ct. 1957). Would the gift have failed if the
words "and lot" had been added? Those words were present in In re Lusk's Estate, 336 Pa. 465, 9
A.2d 363 (1939), and the specific legatee received new property purchased by the testator following
the sale of the house he owned when he executed the will.

35. 237 Ark. 785, 376 S.W.2d 275 (1964).
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Will.36 The legacy failed when the testator sold the designated premises
and purchased another home. 37

If there is a specific devise of "my X stock" and testator holds only
Y stock when he executes his will, evidence can be introduced to show
that the testator intends to have the Y stock go to the specific legatee
under the doctrine of falsa demonstratio non nocet. 38 The absence of X
stock from the testator's holdings when the will is written creates a latent
ambiguity. Does the testator really intend to give stock that he, as yet,
does not own, or has he merely misdescribed the Y stock that he holds at
that time? Under the well-acceptedfalsa doctrine, the faulty part of the
description can be ignored if the balance of the clause, with the help of
reliable extrinsic evidence, adequately identifies the subject of the gift.
Here the "X" is, in effect, crossed out, and the gift of "my stock"
clearly points to the Y stock.

36. 160 N.Y.S.2d 91 (Sur. Ct. 1957).
37. The sale of "my home place" did not adeem the gift when the devise omitted the specific

location of the land in Milton v. Milton, 193 Miss. 563, 10 So. 2d 175 (1942).
In In re Moore's Will, 160 N.Y.S.2d 91 (Sur. Ct. 1957), the gift of furnishings of a specifically

located house did not fail when the furnishings were moved to a new house. Cf. Hill v. Colie, 214
N.C. 408, 199 S.E. 381 (1938) (testator did not establish a new residence and the gift of "furniture"
adeemed).

The gift of "money" in a particular investment adeems if the character of the investment is
changed. In re Jepson's Estate, 181 Cal. 745, 186 P. 352 (1919); Starbuck v. Starbuck, 93 N.C. 183
(1885). Contra, Prendergast v. Walsh, 58 N.J. Eq. 149, 42 A. 1049 (Ch. 1899). But see Starbuck v.
Starbuck, 93 N.C. 183 (1885) (dictum).

A specific gift of a life insurance policy does not adeem when the estate is made beneficiary of
the policy in lieu of the legatee. The legatee merely takes under the will rather than directly under the
policy. Tyler v. Meadows, 215 N.C. 733, 3 S.E.2d 264 (1939); In re Kamba's Estate, 230 Wis. 240,
282 N.W. 570 (1938).

However, in other cases involving life-insurance-policy proceeds the gift has failed. Carter v.
First Nat'l Bank, 237 Ala. 47, 185 So. 361 (1938) (another beneficiary named); Nusley v. Curtiss,
36 Colo. 464, 85 P. 846 (1906) (testator collected proceeds); In re Canfield's Estate, 248 Mich. 571,
227 N.W. 726 (1929) (policy lapsed); In re Pruner's Estate, 222 Pa. 179, 70 A. 1000 (1908) (testator
collected proceeds); American Trust & Banking Co. v. Balfour, 138 Tenn. 385, 198 S.W. 70 (1917)
(testator collected proceeds); Minnesota Life Ins. Co. v. Allen, 55 Tenn. App. 405,401 S.W.2d 589
(Ct. App. 1965) (change of beneficiary).

The will called for equal abatement of all gifts if there was a deficiency of assets in Ullmann v.
First Nat'l Bank, 273 Ala. 154, 137 So. 2d 765 (1961). The court refused to accept the argument
that such a provision constituted a nonademption clause.

38. Shelladay Inc. v. Herlihy, 236 Md. 461, 204 A.2d 504 (1964); In re Smith's Will, 236
Wis. 66, 292 N.W. 443 (1940); In re Gifford, [1944] 1 Ch. 186. Contra, In re Estate of Stonebrook,
258 Iowa 1062, 141 N.W.2d 531 (1966). But see In re Pearson's Will, 182 N.Y.S.2d 129 (Sur. Ct.
1958).

For a complete explanation of this rule of construction see 9 J. WIGMORE, EVIDENCE §§ 2486-
87 (3d ed. 1940).
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D. Time of Death Construction

Although it is commonly stated that "a will speaks at the death of
the testator," normal rules of construction demand that the meaning of
the words used will be determined in reference to the situation in which
the testator finds himself when he executes the will.3

1 "The language of a
will is to be construed in light of circumstances existing when the will is
written; the will operates, however, upon the property existing when
death occurs.""' From an ademption-prevention standpoint, however, it
is often helpful to assume that the "words were spoken at the death."
The will is ambulatory and the testator's lack of revocation or
modification suggests that he approves the language of the will in
reference to the circumstances that exist at his death.

If the time-of-death-construction approach is used, a gift of "my
stock" will not adeem when the testator owned X stock when he executes
the will and Y stock at his death. Courts are willing to use this escape
device to prevent the failure of a gift." Although it would seem that the
words "I now own," describing the subject of the gift rather than "my,"
would strongly suggest the time-of-execution construction, the specific
devise has been saved even though the article held at execution is
replaced.

4 2

In many cases the testator gives "my X stock" (rather than "my
stock") in his will and when he dies he owns Y stock. If he owns Y stock,

39. ATKINSON 746.
40. Dunlap v. Hart, 274 Mo. 600, 604, 204 S.W. 525,528 (1918).
41. In re Taylor's Estate, 175 Cal. App. 2d 669, 346 P.2d 884 (Dist. Ct. App. 1959); In re

Cooper's Estate, 107 Cal. App. 2d 592, 237 P.2d 699 (Dist. Ct. App. 1951); Milton v. Milton, 193
Miss. 563, 10 So. 2d 175 (1942); In re Charles' Estate, 3 App. Div. 2d 119, 158 N.Y.S.2d 469 (Sup.
Ct. 1957); In re Blasius' Will, 134 Misc. 753, 236 N.Y.S. 388 (Sur. Ct. 1929); In re Lusk's Estate,
336 Pa. 465, 9 A.2d 363 (1939); In re Horn's Estate, 317 Pa. 49, 175 A. 414 (1934); In re Bancroft,
[1928] Ch. 577. See also In re Ossont's Will, 208 Misc. 449, 143 N.Y.S.2d 849 (Sur. Ct. 1955).
Contra, Schildt v. Schildt, 201 Md. 10, 92 A.2d 367 (1952); In re Morris' Estate, 169 N.Y.S.2d 881
(Sur. Ct. 1957). But see Phillips v. Phillips, 213 Ala. 27, 104 So. 234 (1925) ("increase" in issue
rather than ademption); Scarbrough v. Scarbrough, 175 Ala. 141, 57 So. 820 (1912); Gorham v.
Chadwick, 135 Me. 479, 200 A. 500 (1938); In re Gifford, [19441 Ch. 186.

Some statutes designed to assure that the common law exclusion of after-acquired property
from devises is not applied, appear to dictate the use of the time-of-death approach. See, e.g., Ky.
REv. STAT. § 394.330 (1969), which reads:

A will shall be construed, with reference to the real and personal estate comprised in it, to
speak and take effect as if it had been executed immediately before the death of the
testator, unless a contrary intention appears in the will.

See also FLA. STAT. ANN. § 731.05(2) (1963); N.C. GEN. STAT. §§ 31-41 (1966); PA. STAT. ANN.

tit. 20, § 180.14(l) (1950); R.I. GEN. LAWS ANN. §§ 33-6-6 (1970); TENN. CODE ANN. § 32-301
(1955); W. VA. CODE ANN. § 41-3-1 (1966).

42. In re Cooper's Estate, 107 Cal. App. 2d 592, 237 P.2d 699 (Dist. Ct. App. 1951); In re
Lusk's Estate, 336 Pa. 465, 9 A.2d 363 (1939).
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but no X stock, when he executes the will, the doctrine of falsa
demonstratio non nocet43 can be used to ignore the "X," and the words
"my stock" adequately refer to the Y stock. What is the result if testator
owns X stock at execution? Can this gift be saved by combining thefalsa
doctrine with a time-of-death construction? An inventory of estate assets
does not include X stock, and it is apparent that there is an ambiguity in
the gift. The word "X" can be considered a faulty and unnecessary part
of the description. The Y stock is then given to the legatee since the
remaining words, "my stock," adequate describe it.

Although there is no reason why these doctrines can not be united in
this manner, this method of preventing ademption has never been
successfully pursued. However, the specific gift does not necessarily fail
in these circumstances. It may be saved under the form-change-only
rule," or it may be the benefactor of a refusal to follow the identity
doctrine." The possibility of rescue on either ground is extremely
remote, and the specific legatee will probably receive no satisfaction
despite the apparent soundness of the falsa plus time-of-death-
construction approach.4

43. See p. 205 supra for the normal application of this doctrine.
44. Brady v. Paine, 391 Ill. 596, 63 N.E.2d 721 (1945); In re Winfield, I I Misc. 2d 149, 172

N.Y.S.2d 27 (Sur. Ct. 1958); In re Yungel's Will, 153 N.Y.S.2d 418 (Sur. Ct. 1956); In re Blasius'
Will, 134 Misc. 753, 236 N.Y.S. 388 (Sur. Ct. 1929).

45. In re McLaughlin's Estate, 95 Cal. App. 485, 275 P. 874 (Dist. Ct. App. 1929). See also
Elwyn v. DeGarmendia, 148 Md. 109, 128 A. 9i3 (1925).

46. In the following cases the falsa plus time-of-death combination would have saved a gift
that adeemed: Worthen Bank & Trust Co. v. Green, 237 Ark. 785, 376 S.W.2d 277 (1964);
Alexander v. House, 133 Conn. 725, 54 A.2d 510 (1947); Irelan v. Hammond, 26 Del. Ch. 181, 25
A.2d 454 (Ch. 1942); In re Estate of Stonebrook, 258 Iowa 1062, 141 N.W.2d 531 (1966); Brady v.
Brady, 78 Md. 461, 28 A. 515 (1894); Welch v. Welch, 147 Miss. 728, 113 So. 197 (1927); In re
Torsky's Will, 36 Misc. 2d 101, 232 N.Y.S.2d 183 (Sur. Ct. 1962); In re Moore's Will, 160
N.Y.S.2d 91 (Sur. Ct. 1957).

The fact that the court rejected the time-of-death construction saved the gift in In re May's
Estate, 135 Minn. 299, 160 N.W. 790 (1917). Testator gave all of his "realty" to legatee and sold
most of it before his death. By introducing intent factors and refusing to consider circumstances at
death, the court was able to preserve the proceeds from the sale for the legatee.

If the court does not accept the time-of-death construction approach, it might be possible to
successfully advance a time-of-codicil construction argument. Assuming that a codicil exists, the
words "my stock" will normally be construed to apply to the securities held by the testator when he
executes the codicil. Of course, such construction only saves the gift if the testator changes his
portfolio between the dates that the two testamentary instruments are executed. Changes that occur
after the codicil result in an ademption. The republication-by-codicil doctrine, by which the
interpretation date of a provision in a will is postdated to the execution date of a codicil, is merely a
rule of construction.

In the cases in which the time-of-death rule was not followed, the facts have not permitted the
application of the time-of-codicil interpretation rule. For instance, in Stonebrook, the testator, in
effect, gave "my X stock" rather than merely "my stock." He changed his holdings before
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ADHERENCE TO THE IDENTITY DOCTRINE

A. Involuntary Conversion: No Chance to Amend Will

The question of whether a court considers the common law rule of
ademption by extinction a matter of pure identity, or a principle based
on the presumed intent of the testator, is answered in cases where a
devised asset is eliminated from the testator's holdings without his
consent, and at a time when he is unable to change his will. The subject
of the specific gift is not included in the testator's estate when he dies,
and a "remorseless" application of the identity approach calls for the
failure of the legacy. On the other hand, if the basic rule is grounded on
the theory that it carries out the testator's intent and should only be
applied when such an assumption is reasonable, ademption would not
apply when this combination of facts is present.

There is nothing to indicate that the testator wants the gift to
succeed or fail since he has not voluntarily removed the asset from his
estate, and he does not have a chance to indicate how the loss of the
devised item affects his testamentary scheme. Ideally, the rights of the
distributees should be based on the probable wishes of the testator under
the circumstances. Unfortunately, this approach is not used even though
the courts speculate in this manner in similar situations., 7

1. Sale by Guardian

T, at the age of 58, writes a will giving his home (Shady) to his
sister, Min, and the rest of his estate to his children, Bea and Carl. At the
time the will is executed, Shady is worth $20,000, and T's other assets
are valued at $200,000. At the age of 67, T is declared incompetent, and
a guardian (committee or conservator)48 is appointed to manage his
property. By the time T is 78, the area in which Shady is located is
rezoned to permit light industry. Shady is sold for $40,000 by the
guardian with court approval. T dies at the age of 87. The high cost of
medical and nursing care has reduced his estate to a mere $15,000,

executing a codicil. The court held that republication could not help the specific devisee since the
stock held at the date of the codicil did not answer the description in the will. Of course, a
combination of time-of-codicil construction and falsa demonstratio non nocet would have saved the
gift.

Republication by codicil is discussed in ATKINSON §91.
47. In ademption by satisfaction and abatement problems, evidence is freely admitted to

determine the testator's probable intent. See PAGE, §§ 54.21-54.37 and § 53.1-53,20.
48. This discussion is not limited to a guardian sale. It relates to any conversion of the devised

asset while a guardian is managing the property of an incompetent testator.
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including $5,000 of the proceeds of the sale of Shady that can be traced
to XYZ stock.

How should the court distribute the $15,000? There are at least four
possibilities. T's children, Bea and Carl, could receive the entire amount
since the gift to Min has been adeemed by the sale of Shady. Strict
application of the identity test brings this result even though T has no
opportunity to affirm the sale or amend his will after it. The entire
amount could go to Min on the ground that ademption should not
operate when there is no evidence that the testator wants the specific gift
to be defeated. Min could get the XYZ stock on the theory that: (1)
ademption should not operate when the testator is unable to indicate his
reactions to his guardian's act in changing the form of a specifically
devised asset; and, (2) the legatee of the specific gift should get the asset
in its new form to the extent that it exists at his death.

Finally, the matter can be considered purely one of abatement.
Most any division is possible under abatement rules. Statutes raise
presumptions as to the testator's intent, but evidence as to his
preferences can be admitted to rebut the presumptions.4 Specific gifts
are given priority over residuary gifts under abatement laws (this would
favor Min), but T's children are closer objects of his bounty than Min.

Although authority can be found to support the statement that the
American courts have, at one time or other, endorsed each and every one
of these approaches to the sale-by-guardian problem, it is safe to say that
no modern court will permit ademption to completely defeat a gift where
such combination of facts is present." Even those states that strictly
adhere to the identity rule generally refuse to apply it in this instance.5 It
is asserted that the Thurlow doctrine is based on the assumed intent of
the testator and can be applied when there is no reasonable basis for such
an assumption.

49. See, e.g., COLO. REv. STAT. ANN. § 153-14-17 (1963).
50. New York and Pennsylvania have applied the identity theory "remorselessly" in sale-by-

guardian cases. In re Ireland's Estate, 257 N.Y. 155, 177 N.E. 405 (1931), rev'g 231 App. Div. 288,
247 N.Y.S. 267 (Sur. Ct. 1931); In re Hardenbergh's Will, 203 Misc. 733, 118 N.Y.S.2d 879 (Sur.
Ct. 1953); Hoke v. Herman, 21 Pa. 301 (1853). See also In re First Nat'l Bank, 415 Pa. 569, 202
A.2d 40 (1964) (90-year-old testarix sold asset herself by making a mark on the transfer document).

Ademption defeated a gift when a guardian sold the devised asset in Roderick v. Fisher, 97
Ohio App. 95, 122 N.E.2d 475 (Ct. App. 1954). However, the testator had testamentary capacity
when the sale was consummated.

The New York law has been changed by statute. See note 53 infra.
51. Forbes v. Burket, 181 So. 2d 682 (Fla. Dist. Ct. App. 1966); Our Lady of Lourdes v.

Vanator, 91 Idaho 407, 422 P.2d 74 (1967); Lewis v. Hill, 387 III. 542, 56 N.E.2d 619 (1944); In re
Bierstedt's Estate, 254 Iowa 772, 119 N.W.2d 234 (1963); Walsh v. Gillespie, 338 Mass. 278, 154
N.E.2d 906 (1959); Morse v. Converse, 80 N.H. 24, 113 A. 214 (1921); In re Barrows' Estate, 103
Vt. 501, 156 A. 408 (1931).
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The majority of courts follow the tracing rule and give Min the
XYZ stock.5 Legislation has moved New York from ademption to
tracing.5 The latter approach would appear indefensible since it places in
the guardian the power to control the devolution of the testator's
property. If the guardian does not like the donee of the specific gift, he
can spend the proceeds of the sale of the subject matter of the gift rather
thai other assets he is managing for the testator. The tracing alternative
would be more acceptable if the sale, and subsequent spending of money
by the guardian, is approved in a proceeding in which all legatees are
given an opportunity to be heard, and the effect of the guardian's acts on
the ultimate distribution of the estate is given due consideration.M

The no ademption alternative (Min gets the full $15,000) is
apparently law in some jurisdictions.s The above illustration clearly
demonstrates the fact that giving such priority to the devisee of a specific
gift does not always result in a reasonable distribution of the estate. Of
course, if there are sufficient assets to satisfy all specific and general
legacies, and the residuary legatee receives a distributive share that
compares favorably with what the testator would want him to receive
under the circumstances, the no ademption rule will effect a good
distribution. 6 However, in all other situations the normal rules of
abatement should be followed. California has used the abatement

52. Our Lady of Lourdes v. Vanator, 91 Idaho 407,422 P.2d 74 (1967); Lewis v. Hill, 387 III.
542, 56 N.E.2d 619 (1944); Stake v. Cole, 257 Iowa 594, 133 N.W.2d 714 (1965); In re Bierstedt's
Estate, 254 Iowa 772, 119 N.W.2d 234 (1963); Morse v. Converse, 80 N.H. 24, 113 A. 214 (1921);
In re Barrows' Estate, 103 Vt. 501, 156 A. 408 (1931). See also Walsh v. Gillespie, 338 Mass. 278,
154 N.E.2d 906 (1959); In re Gomez's Will, 160 Misc. 503, 290 N.Y.S. 82 (Sur. Ct. 1936) (New
Jersey law used).

53. N.Y. ESTATES, POWERS AND TRUST LAW § 3-4.4 (1967). Before this legislation, New
York was clearly in the complete-ademption group. In re Ireland's Estate, 257 N.Y. 155, 177 N.E.
405 (1931), rev'g 231 App. Div. 288, 247 N.Y.S. 267 (Sur. Ct. 1931). Tracing is provided for in
Lunacy Reg. of 1853, 16 & 17 VICT. 6.70, § 119.

54. In Stake v. Cole, 257 Iowa 594, 133 N.W.2d 714 (1965), the court observed that the
probate court's approval of the sale was res judicata even though the contents of the will and the
effect of the sale on asset distribution was not considered.

It has been suggested that a committee could be liable for damages sustained by a legatee for
being the cause of the ademption of the legatee's gift. In re Gomez's Will, 160 Misc. 503, 290
N.Y.S. 82 (Sur. Ct. 1936).

55. Forbes v. Burket, 181 So. 2d 682 (Fla. Dist. Ct. App. 1966); Christian Women's Bd. v.
Fry, 293 Mo. 399, 239 S.W. 519 (1922); Bishop v. Fullmer, 112 Ohio App. 140, 175 N.E.2d 209
(Ct. App. 1960). See also In re Hubbard's Estate, 196 Misc. 224, 92 N.Y.S.2d 73 (Sur. Ct. 1949)
("change of form" another basis for avoiding ademption); In re Estate of Biss, 232 Ore. 26, 374
P.2d 382 (1962).

56. In some cases there are sufficient assets to satisfy all of the gifts, and the court finds that
the guardian sale does not adeem the legacy. It is possible that the court will abate the gift pro tanto
if abatement is suggested by the circumstances. See, e.g., Forbes v. Burket, 181 So. 2d 682 (Fla.
Dist. Ct. App. 1966); Christian Women's Bd. v. Fry, 293 Mo. 399, 239 S.W. 519 (1922).
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approach since 1965,'5 and statutes in Indiana, North Carolina, Oregon,
and Ohio appear to call for preservation of the specific devise in
accordance with traditional abatement rules.5"

If the testator has the mental capacity to make a will between the
date of the guardian sale and his death, he has an opportunity to amend
his testamentary scheme, and his affirmation of the sale and intent to
adeem may be implied. 59 The appointment of a guardian or committee to
manage his property does not necessarily support a conclusion that a
testator lacks testamentary capacity."

2. Destruction Near Death

When an accident claims the life of the testator and damages or
destroys an insured asset that is the subject of a specific legacy, who
receives the insurance proceeds? Here again the removal is nonvolitional
and the testator cannot thereafter amend his will. Courts in New York

57. In re Mason's Estate, 62 Cal. 2d 213, 397 P.2d 1005, 42 Cal. Rptr. 13 (1965); In re
Packham's Estate, 232 Cal. App. 2d 847, 43 Cal. Rptr. 318 (Dist. Ct. App. 1965).

58. IND. ANN. STAT. § 8-144 (1953); N.C. GEN. STAT. § 33-32 (1966); OHIO REV. CODE

ANN. § 2127.38 (Page 1968); ORE. REV. STAT. § 112.385(6) (1969). The Ohio law is restricted to
real property. Indiana follows MODEL PROBATE CODE § 231 (1946). This law effectively anticipates
abatement by giving the devisee the option to take the "[value of the property at the time of the
ward's death with the incidents of a general devise, or the proceeds thereof with the incidents of the
specific devise." This option gives an advantage to the devisee (he gets the best of two worlds), but
his edge over other devisees is slight in comparison to the no ademption alternative. Ideally, the
probable intent of the testator, based upon all relevant evidence, should determine the specific
devisee's share.

The UNIFORM PROBATE CODE § 2-608, gives the specific devisee "the right to a general
pecuniary devise equal to the net sale price." There is no "incidents" language as in the Model
Code, and there is some doubt as to whether or not "the right" referred to, is modified by
abatement considerations. If so, the specific devise will abate with general legacies. See also ORE.
REV. STAT. § 112.385(6) (1969).

59. ORE. REV. STAT. § 112.385(6) (1969), and the UNIFORM PROBATE CODE § 2-608, make
an exception for the testator that regains his competence. See also MODEL PROBATE CODE § 231
(1946).

As will be shown on p. 213 infra, the fact that the testator has an opportunity to change his will
following an involuntary removal of a specifically devised asset from his holdings does not
necessarily mean that the gift will adeem. Sale by a competent testator's trustee did not adeem the
gift in Morse v. Converse, 80 N.H. 24, 113 A. 214 (1921), and In re Estate of Biss, 232 Ore. 26, 374
P.2d 382 (1962).

Competency has great significance in Ohio. Bishop v. Fullmer, 112 Ohio App. 140, 175 N.E.2d
209 (Ct. App. 1960); Roderick v. Fisher, 97 Ohio App. 95, 122 N.E.2d 475 (Ct. App. 1954).

60. Morse v. Converse, 80 N.H. 24, 113 A. 214 (1921); Bishop v. Fullmer, 112 Ohio App.
140, 175 N.E.2d 209 (Ct. App. 1960); Roderick v. Fisher, 97 Ohio App. 95, 122 N.E.2d 475 (Ct.
App. 1954).

A 90-year-old testatrix was found to be competent and able to consent to the ademption of a
specific gift in her will. In re First Nat'l Bank, 415 Pa. 569, 202 A.2d 40 (1964).

Of course, if the guardian's sale is not valid, the gift is not adeemed. Stake v. Cole, 257 Iowa
594, 133 N.W.2d 714 (1965); In re Gomez's Will, 160 Misc. 503, 290 N.Y.S. 82 (Sur. Ct. 1936).
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and Oklahoma have given the proceeds to the residuary legatee on the
theory that only the item described in the specific devise should go to the
legatee in its damaged condition.6 The insurance policy is considered a
separate asset, and since it is not included in the specific legacy, it goes to
the residuary legatee. Legislation has changed the law in New York to
give all of the proceeds to the specific legatee. 62

In other jurisdictions that have been presented with this problem,
the courts favor the donee of the specific gift.6 Such a result is reached
even where the identity rule is generally followed. 64 In some instances the
no ademption decision is aided by the fact that the insurance company
has the option to indemnify in the form of money payments, or repair the
damaged asset. 5 The presence of this alternative relief helps reduce the
impact of the argument that the policy is a separate asset. The repair
option suggests that the insurance policy is appurtenant to the insured
property. Of course, the full amount of the insurance recovery should not
be given to the legatee of the specific gift if the application of traditional
abatement rules would indicate a pro tanto reduction of the gift."

The insurance-proceeds problem is the direct subject of legislation
in New York and Oregon. Abatement considerations are apparently
incorporated in both statutes.67 Oregon also gives the specific legatee any

61. In re Wright's Will, 7 N.Y.2d 365, 165 N.E.2d 561, 197 N.Y.S.2d 711 (1960); In re
Huff's Estate, 52 Misc. 2d 93, 274 N.Y.S.2d 996 (Sur. Ct. 1966); In re Hilpert's Estate, 165 Misc.
430, 300 N.Y.S. 886 (Sur. Ct. 1937); In re Barry's Estate, 208 Okla. 8, 252 P.2d 437 (1952). But see
In re Zimmerli's Estate, 30 Misc. 2d 669, 220 N.Y.S.2d 123 (Sur. Ct. 1961); In re Buda's Will, 21
Misc. 2d 931, 197 N.Y.S.2d 824 (Sur. Ct. 1960); In re Shymer's Estate, 136 Misc. 334, 242 N.Y.S.
234 (Sur. Ct. 1930).

62. N.Y. ESTATES, POWERS AND TRUSTS LAW § 3-4.5 (1967).
The court was aware of the new statute in In re Huff's Estate, 52 Misc. 2d 93, 274 N.Y.S.2d

996 (Sur. Ct. 1966), but held that the gift failed since the testator died before the statute went into
effect.

Even though the surrogates in New York occasionally found reason for holding no ademption,
In re Wright's Will, 7 N.Y.2d 365, 165 N.E.2d 561, 197 N.Y.S.2d 711 (1960), was the controlling
decision at the time the statute was passed in 1965 and, therefore, the law was changed.

63. In re MacDonald's Estate, 133 Cal. App. 2d 43, 283 P.2d 271 (Dist. Ct. App. 1955); In re
Elliott's Estate, 174 Kan. 252, 255 P.2d 645 (1953); White v. White, 105 N.J. Super. 184, 251 A.2d
470 (Super. Ct. 1969).

64. In re Elliott's Estate, 174 Kan. 252, 255 P.2d 645 (1953); In re Zimmerli's Estate, 30
Misc. 2d 669, 220 N.Y.S.2d 123 (Sur. Ct. 1961); In re Buda's Will, 21 Misc. 2d 931, 197 N.Y.S.2d
824 (Sur. Ct. 1960); In re Shymer's Estate, 136 Misc. 334, 242 N.Y.S. 234 (Sur. Ct. 1960).

65. In re MacDonald's Estate, 133 Cal. App. 2d 43, 283 P.2d 271 (Dist. Ct. App. 1955); In re
Zimmerli's Estate, 30 Misc. 2d 669, 220 N.Y.S.2d 123 (Sur. Ct. 1961). Contra, In re Barry's
Estate, 208 Okla. 8, 252 P.2d 437 (1952).

66. This is discussed in the guardian section, p. 208 supra.
67. N.Y. ESTATES, POWERS AND TRUSTS LAW § 3-4.5 (1967) reads as follows:
Where insurance proceeds from property which was the subject of a specific disposition
are paid after the testator's death, such proceeds, to the extent received by the personal
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insurance proceeds received by the testator within 6 months of his
death.18 This is a legislative interpretation of what constitutes a
"reasonable time" to amend a will. However, the Oregon statute only
applies when the insured devised asset is "destroyed or damaged." 6 If it
is lost or stolen the specific devisee is not helped by the legislation. Why
is this distinction drawn? There is no apparent answer to that question.

B. Involuntary Conversion: Chance to Amend Will

When the testator has a reasonable opportunity to change his will
after a devised item has been lost or taken from him involuntarily, it can
be assumed that the testator's failure to act indicates an intent to have
the devise fail.79 This would mean that a good case can be made for
ademption in such situations if either the intent or identity theory is used.
Initial reactions to Thurlow's doctrine suggest that it would not be used
when the devised asset is taken from the testator's control
involuntarily.7' According to early American authority, the "presumed
intent" upon which the doctrine is based requires an affirmative act of
disaffirmance by the testator in the form of a sale or destruction of the

representative, are payable by him to the beneficiary of such disposition; and such
proceeds retain the character of a specific disposition for all other purposes, including 12-
1.2 and 13-1.3.

The words "are payable," in the context in which they are used, would suggest that the legatee gets
the entire payment. However, the "retention of character" provision would indicate that the gift is
subject to abatement as a specific legacy with priority over general and residuary legacies. OR.
REV. STAT. § 112.385(3) (1969). "Incidents of the specific devise" is the language that suggests
normal abatement.

UNIFORM PROBATE CODE § 2-608, reads, in part: "[T]he specific devisee has the right to a
general pecuniary devise equal to . . .insurance proceeds." This would point to full payment even
though the estate has been depleted, and some of the legacies cannot be completely satisfied. If the
order to abate the gift is implicit in the language of this section, the devise will apparently be
considered general for purposes of abatement.

68. ORE. REV. STAT. § 112.385(3) (1969). The proceeds received before the testator's death
are said to be "a general pecuniary legacy equivalent." The word "equivalent" may suggest
abatement if there is a shortage of funds.

69. See note 81 infra for a reproduction of ORE. REV. STAT. § 112.385(3) (1969).
70. In the following cases the testator lived a short time after the destruction of the devised

chattel and the court found that his opportunity to change his will was not reasonable: In re Elliott's
Estate, 174 Kan. 252, 255 P.2d 645 (1953) (I day); White v. White, 105 N.J. Super. 184, 251 A.2d
470 (Super. Ct. 1969) (14 days).

Opportunity to amend the will was a mystery in In re Wright's Will, 7 N.Y.2d 365, 165 N.E.2d
561, 197 N.Y.S.2d 711 (1960), since several devised articles could not be found among the
testatrix's personal effects with no evidence available as to whether or not she knew about their loss.

71. Beall v. Blake, 16 Ga. 119(1854); Ryan, The Ademption of Specific Legacies, 36 AUSTL.

L.J. 392 (1963). A distinction was drawn between compulsory and voluntary changes before
Ashburner v. Macguire, 29 Eng. Rep. 62 (Ch. 1786), in Drinkwater v. Falconer, 28 Eng. Rep. 397
(Ch. 1755). As indicated in note I supra, Lord Thurlow applied the identity doctrine to involuntary
conversions in Stanley v. Potter, 30 Eng. Rep. 83 (Ch. 1789).
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asset." However, the simplicity of the identity test appeals to the courts,
and it has been expanded to include unwanted as well as willful removals
of devised property from the testator's possession and control.73

Recent trends indicate some misgivings in this application of the
traditional rule. However, it is difficult to find cases in which the court
relies solely on the involuntary nature of the conversion to save a gift. A
recognized escape device is usually in the wings to bolster a favorable
decision for the specific devisee. 74 The redemption of devised stock can be
considered a "mere change in form."7 Special language, in the form of
instructions to the executor, helps save a gift of an asset taken by
condemnation or corporate action. 7

' The gift is good if the "taking" is

72. Beall v. Blake, 16 Ga. 119 (1854).
73. Ullmann v. First Nat'l Bank, 273 Ala. 154, 137 So. 2d 765 (1961) (bonds paid); Taylor v.

Hull, 121 Kan. 102, 245 P. 1026 (1926) (bonds paid); Ross v. Carpenter, 48 Ky. 367 (9 B. Mon.)
(1849); Moffatt v. Hoen, 242 Mass. 201, 136 N.E. 123 (1922) (debt paid); Wyckoff v. Perrine, 37
N.J. Eq. 118 (Ch. 1883) (debt paid); In re Wright's Will, 7 N.Y.2d 365, 165 N.E.2d 561, 197
N.Y.S.2d 711 (1960) (furs and jewelry cannot be found); Ametrano v. Downs, 170 N.Y. 388, 63
N.E. 340 (1902) (land condemned); In re Celentano's Estate, 28 Misc. 2d 1010, 213 N.Y.S.2d 1019
(Sur. Ct. 1961) (land condemned); In re Seaver's Will, 195 Misc. 475, 91 N.Y.S.2d 47 (Sur. Ct.
1949) (house condemned); In re Jay's Estate, 189 Misc. 40, 70 N.Y.S.2d 760 (Sur. Ct. 1947) (stock
redeemed); Hoke v. Herman, 21 Pa. 301 (1853) (debt paid in part). See also In re Estate of Calori,
209 Cal. App. 2d 711, 26 Cal. Rptr. 281 (Dist. Ct. App. 1962) (note paid and ademption found when
proceeds are not traceable); In re Slater, [1907] I Ch. 665; Stanley v. Potter, 30 Eng. Rep. 83 (Ch.
1789).

74. In the following cases involving an involuntary conversion an escape device, as
traditionally used, was not present: In re Estate of Shubin, 252 Cal. App. 2d 588, 60 Cal. Rptr. 678
(Dist. Ct. App. 1967); King v. Sellers, 194 N.C. 533, 140 S.E. 91 (1927); Bool v. Bool, 165 Ohio St.
262, 135 N.E.2d 372 (1956).

In Shubin. devised land was condemned, and the testator used the award money to buy other
land. The court was impressed with the fact that testator died with the same kind of property as
devised. However, the form-change theory has not been applied to sale-and-repurchase situations,
and the court did talk about the probable intent of the testator.

Likewise, in King. the testator ended up with a similar type of asset. A mortgage was
prematurely paid and testator, after allowing the money to be in a bank for a period, purchased a
mortgage on different land.

In Bool, devised stock was redeemed and money was placed in the testator's account in the
bank. Testator failed to turn in his stock (as requested by the corporation) and did not draw on his
bank account. The court held that testator still held the stock at his death and, therefore, the gift did
not adeem. The stock did not represent an ownership interest in the corporation. The redemption
was effective even though the corporation was unable to obtain the stock certificates. From an
identity standpoint, therefore, the specifically devised asset was not really in the estate. However, the
facts contain indicia of intent that point to a no ademption conclusion. Testator's failure to turn in
the stock indicated that he wanted the gift to stand.

75. See cases discussed in note 4 supra.
76. Seifert v. Kepner, 227 Md. 517, 177 A.2d 859 (1962); In re Caldwell's Estate, 6 Misc. 2d

110, 160 N.Y.S,2d 375 (Sur. Ct. 1957).
Language indicating that "money" is being given, rather than a specific asset that has been

involuntarily taken, may save the gift. See, e.g., Home Mission Bd. v. Kirkpatrick, 181 Va. 395, 25
S.E.2d 281 (1943) (debt paid).
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still in process at the testator's death. For instance, in In re Burnett's
Estate," the gift was upheld when the condemnation procedures were not
completed .78

Although the distinction between voluntary and involuntary
conversions has received some attention, there is no convincing evidence
that it has an impact on the outcome of litigation. In other words, the
betting odds on the specific devisee are not noticeably influenced by the
nature of the act or event that prevents the devised asset from being in
the estate.79

Legislation in Oregon gives the specific legatee the proceeds, not
received by the testator before his death, from: (1) a sale of a devised
asset; (2) condemnation of a devised asset; and (3) destruction of an
insured devised asset.8 0 In addition, the Oregon law gives the specific
legatee a general pecuniary legacy equivalent of all sale, condemnation,
and insurance proceeds received by the testator within 6 months of his
death. 8 Two types of involuntary conversion (condemnation and
destruction) are singled out for special treatment along with a voluntary
disposition of a devised asset. However, other nonvolitional conversions
do not qualify under the 6-month provision.8 1 Since the intent to revoke
is most probable when the testator disposes of the devised asset by his
own act, the Oregon law appears to be, to an extent, misdirected. 8

77. 49 N.J. Super. 439, 140 A.2d 242 (Super. Ct. 1958).
78. For another example of this out, see Bool v. Bool, 165 Ohio St. 262, 135 N.E.2d "372

(1956). This case is discussed in note 74 supra.

79. Unusual facts created the ademption problem in In re Holmes, 233 Cal. App. 2d 464, 43

Cal. Rptr. 693 (Dist. Ct. App. 1965). Although the testator sold the devised asset during his lifetime,

the residuary legatee was guilty of undue influence in relation to the sale and was not permitted to
benefit from his own wrong.

Testator gave "my house at Wading River" and owned the house at his death in In re Charles'

Estate, 3 App. Div. 2d 119, 158 N.Y.S.2d 469 (Sup. Ct. 1957). However, his land at Wading River
was taken by condemnation, and the testator moved the house. The gift did not fail.

80. ORE. REV. STAT. § 112.385 (1969).
81. Subsections (3), (4), and (5) of ORE. REV. STAT. § 112.385 (1969), contain similar 6-

month provisions for insurance, sale, and condemnation receipts respectively. Subsection (3) reads:
If insured property that is the subject of a specific devise is destroyed or damaged, the

specific devisee has the right to receive, reduced by any amount expended or incurred by
the testator in restoration or repair of the property:
(a) Any insurance proceeds paid to the personal representative after the death of the
testator, with the incidents of the specific devise; and
(b) A general pecuniary legacy equivalent to any insurance proceeds paid to the testator
within six months before his death.

82. The most common type of involuntary conversion is the payment (by the debtor) of a

devised chose in action to the testator. In addition, a nonvolitional removal of a devised asset from
the testator's holdings can take the form bond redemption, theft, or loss.

83. Assume that T devises D's note to his son, X. If, 6 months before his death, T sells the
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C. Voluntary Sale or Exchange

1. Complete Disposal of Devised Asset

The testator (not his conservator) sells property that is the subject
of a specific devise and buys an asset of an unlike character. He
subsequently dies without changing his will. No "special facts" exist for
preVenting ademption by extinction. Is there a court in any jurisdiction
that will refuse to apply the mechanical identity doctrine, admit all
relevant evidence of the testator's intent, and save the devise if the facts
suggest that the testator would want it saved?'

Although the reports contain many kind words concerning the
intent approach, a well-recognized exception to the Thurlow doctrine is
usually available to support no ademption decisions. However, some
courts extend the form-change-only, gift-of-money-only, and time-of-
death-construction rules to such extremes that their refusal to follow the
identity rule is quite obvious. California, New Jersey, and Ohio might be
cited as states that no longer recognize Thurlow's rule as an absolute
mandate.

The Supreme Court of California has not, unless "special facts"
are present, saved a gift from ademption. t However, the tenor of the

note to B for $10,000, X has a right to a $10,000 general legacy. On the other hand, if, within 6
months of T's death, D pays T $10,000 in satisfaction of the note, X has no rights under the Oregon
law. This is true despite the fact that in the first situation T instigated the transaction while in the
second, he did not.

84. If the devisee is the heir of the testator the answer would clearly be in the affirmative. KY.
REV. STAT. § 394.360 (1969). This statute reads as follows:

(I) The conversion of money or property or the proceeds of property, devised to one of
the testator's heirs, into other property or thing, with or without the consent of the
testator, shall not be an ademption of the legacy or devise unless the testator so intended;
but the devisee shall have and receive the value of such devise, unless a contrary intention
on the part of the testor appears from the will, or by parol or other evidence.
(2) The removal of property devised shall not operate as an ademption, unless a contrary
intention on the part of the testator is manifested in a like manner.

This statute has not had a noticeable impact on the Kentucky law. See Goodwin v. Goodwin's
Exec'r, 290 S.W.2d 458 (Ky. 1956); Reynolds v. Reynolds, 187 Ky. 324, 218 S.W. 1001 (1920);
McBrayer v. Yates, 185 Ky. 140, 214 S.W. 815 (1919).

If the testator dies within 6 months of the sale of the devised asset, under Oregon law the
specific devisee receives the amount for which the item is sold. ORE. REV. STAT. § 112.385(4)
(1969).

85. In earlier cases, the California Supreme Court followed a strict identity line. In re Babb's
Estate, 200 Cal. 252, 252 P. 1039 (1927); In re Jepson's Estate, 181 Cal. 745, 186 P. 352 (1919); In
re Goodfellow's Estate, 166 Cal. 409, 137 P. 12 (1913).

The court in 1955 held that a specific devise adeemed but spoke favorably of the intent theory.
In re Rasler's Estate, 43 Cal. 2d 726, 278 P.2d I (1955).

In In re Mason's Estate, 62 Cal. 2d 215, 397 P.2d 1005, 42 Cal. Rptr. 13 (1965), the court
saved a specific devise in a sale-by-guardian case. The opinion, written by Chief Justice Traynor,
has been interpreted as an indorsement of an "intent at the time the devised asset is converted
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highest court's opinions has encouraged the intermediate courts to
consider intent factors and to actually hold in favor of the specific
devisee despite the absence of traditional ademption-saving facts."

In re Armour's Estate 7 appears to place New Jersey in the anti-
Thurlow camp. Although a form-change-only pattern was present, the
court considered circumstances at the testator's death and their influence
on his intent. Intermediate New Jersey courts have generally followed
this course. 88 However, all no ademption cases in which the court
indicates a favorable reaction to a consideration of intent factors have
"special facts," and some pro-Thurlow pronouncements are present in
other opinions.89

Ohio is also a doubtful in the intent camp. The Supreme Court of
Ohio cited Lord Thurlow's utterances with approval in Bool v. Bool."
However, the court's finding that the modification of testator's holdings
from stock (the subject of a specific gift) to a bank deposit was a "mere
change in form," would indicate an anti-identity attitude. In an earlier
opinion, the Ohio Supreme Court followed the New York interpretation
of an "inconsistent" act, within the meaning of a statute, and concluded
that the specific devisee would not receive a purchase money mortgage
that the testator still held on the devised land.9 Recently, the Ohio
Probate Court held that an inter vivos deed was not "inconsistent" with

controls" philosophy. See In re Holmes, 223 Cal. App. 2d 464, 43 Cal. Rptr. 693 (Dist. Ct. App.
1965).

86. In re Estate of Creed, 255 Cal. App. 2d 80, 63 Cal. Rptr. 80 (Dist. Ct. App. 1967); In re
Estate of Shubin, 252 Cal. App. 2d 588, 60 Cal. Rptr. 678 (Dist. Ct. App. 1967); In re Estate of
Newsome, 248 Cal. App. 2d 712, 56 Cal. Rptr. 874 (Dist. Ct. App. 1967); In re Holmes, 233 Cal.
App. 2d 464, 43 Cal. Rptr. 693 (Dist. Ct. App. 1965); In re Hale's Estate, 170 Cal. App. 2d 35 I, 338
P. 2d 997 (Dist. Ct. App. 1959); In re Estate of Trainer, 161 Cal. App. 2d 113, 326 P.2d 520 (Dist.
Ct. App. 1958); In re Moore's Estate, 135 Cal. App. 2d 122, 286 P.2d 939 (Dist. Ct. App. 1955).

In all of the cases it is possible to argue "special facts." However, they do not have facts that
would normally lead to ademption avoidance. For instance, in Hale, Trainer, and Moore, testator
sold the devised land and received back a trust deed (comparable to a mortgage). California is one
of several states that has a "wholly divested" statute. Even with the statute the devise usually
adeems.

87. II N.J. 257, 94 A.2d 286 (1953).
88. White v. White, 105 N.J. Super. 184, 251 A.2d 470 (Super. Ct. 1969); In re Estate of

Hall, 60 N.J. Super. 597, 160 A.2d 49 (Super. Ct. 1960); In re Burnett's Estate, 49 N.J. Super. 439,
140 A.2d 242 (Super. Ct. 1958); Riddle v. Brooks, 115 N.J. Eq. I, 169 A. 512 (Ch. 1933); In re
Cooper's Estate, 95 N.J. Eq. 210, 123 A. 45 (Ch. 1923).

89. Wyckoff v. YMCA, 37 N.J. Super. 274, 278, 117 A.2d 162, 165 (Super. Ct. 1955);
Schwartz v. Gertwagen Realty Corp., 114 N.J. Eq. 428, 432, 168 A. 820, 824 (Ch. 1933); Wyckoff
v. Perrine, 37 N.J. Eq. 118, 119 (Ch. 1878).

90. 165 Ohio St. 262, 135 N.E.2d 372 (1956).
91. Lewis v. Thompson, 142 Ohio St. 338, 52 N.E.2d 331 (1943).
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the will and gave the legatee the mineral rights that the testator
retained.

92

The intent approach has received approbation in Indiana,93

Kansas,94 Massachusetts," Michigan," and Virginia.97 However, in each
instance "special facts" are present and the anti-Thurlow statements
would, under normal classification, be mere dictum.

New York has taken the leadership role in perpetuating the identity
approach.9" Strict application of the traditional doctrine by the New
York Court of Appeals in the guardian-sale and insurance-proceeds
areas caused a wave of critical comment and the enactment of
legislation.99 The great majority of the American states appear to be
satisfied with the identity philosophy.'00

The new Oregon statute gives the specific legatee "the amount of
the purchase price paid to the testator within 6 months before his

92. In re Knickel's Will, 89 Ohio L. Abs. 135, 185 N.E.2d 93 (P. Ct. 1961). The court's
conclusion is supported by the fact that by controlling Texas law, a mineral right is realty.

93. In re Estate of Brown, __ Ind. App. - 252 N.E.2d 142 (1969).
94. In re Elliott's Estate, 174 Kan. 252, 255 P.2d 647 (1953).
95. Walsh v. Gillespie, 338 Mass. 278, 154 N.E.2d 906 (1959); White v. Winchester, 23 Mass.

(6 Pick.)48 (1828).
96. In re Harrison's Estate, 233 Mich. 663, 208 N.W. 38 (1926); Scott v. Scott, 210 Mich.

657, 177 N.W. 965 (1920).
97. Home Mission Bd. v. Kirkpatrick, 181 Va. 395, 25 S.E.2d 281 (1943).
98. The identity doctrine was first employed in Walton v. Walton, 7 Johns. 258 (Ch. N.Y.

1823).
Statistics can be used to support the statement that the New York Court of Appeals differs

from the highest courts in California, New Jersey, and Ohio in basic approach to the ademption-by-
extinction problem. In the numerous cases reviewed, they read:

Gift Adeemed No Ademption
California 9 15
New Jersey 3 14
Ohio 5 9
New York 34 25

In analyzing these numbers it must be remembered that the issue of ademption will not normally be
litigated if the devised asset is absent from the estate, and the jurisdiction's use of the identity
approach is well established.

99. In re Wright's Will, 7 N.Y.2d 365, 165 N.E.2d 561, 197 N.Y.S.2d 711 (1960) (insurance
proceeds); In re Ireland's Estate, 257 N.Y. 155, 177 N.E. 405 (1931), rev'g 231 App. Div. 288, 247
N.Y.S. 267 (193 1) (sale by guardian).

For the critical comments, see 16 CORNELL L.Q. 623 (193 1); 45 HARV. L. REV. 710 (193 1); 79
U. PA. L. REV. 990 (1931); 17 VA. L. REV. 584 (193 1). The legislative modifications appear in N.Y.
ESTATES, POWERS AND TRUSTS LAW §§ 3-4.4, 3-4.5 (1967).

100. See, e.g., Wolcott v. Shaw, 21 Del. Ch. I, 2 A.2d 913 (Ch. 1930); In re Estate of Walter,
437 Pa. 544, 265 A.2d 368 (1970). See also In re Barry's Estate, 208 Okla. 8, 252 P.2d 437 (1952),
discussed in 53 COLUM. L. REV. 885 (1953); 38 CORNELL L.Q. 630 (1953); 31 N.C. L. REv. 517
(1953); 25 ROCKY MT. L. REV. 380 (1953).
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death," if the devised asset is sold.' 0' Does this include an exchange? 02 If
not, the Oregon legislature has reversed the intent implications of the
sale and exchange. The normal reaction has been to assume that a mere
exchange, particularly if the property given and received is of a like
character, does not strongly indicate an intent to revoke. On the other
hand, an outright sale of the devised asset suggests a desire to adeem the
gift.10

2. Contract to Sell Devised Asset

If, instead of selling or exchanging specifically devised land, the
testator merely enters into an enforceable contract to sell it, does the gift
adeem?10 4 The doctrine of equitable conversion seems to lead to
ademption since the testator's interest is considered personalty (not
realty) and is nothing more than a secured contract right. 10 5

Traditionally this reasoning is followed, and the specific devisee does not
receive the balance of the purchase price.'"

This result does not normally carry out the testator's intent since his
failure to amend his will suggests that he still wants the legatee of the
specific gift to have the legal title that testator still has and the contract
right that it secures. However, a good case can be made for basing the

101. ORE. REV. STAT. § 112.385(4) (1969).
102. It can be argued that an exchanged asset is, in effect, "sold." The purchase price paid to

the testator does not have to be in the form of money. However, the word "sale" is often defined to
include only "cash or equivalent" transactions. J. BALLENTINE, BALLENTINE'S LAW DICTIONARY
1133 (3d ed. 1969). An ambiguity clearly exists in this subsection of the Oregon statute.

103. It appears indefensible to have one rule apply when testator sells X stock and buys Y
stock, and another rule apply when X stock is directly exchanged for Y stock. See p. 216 supra for
the form-change-only argument that can be applied with greater ease to save specific devises if the
asset is exchanged rather than sold.

104. If the contract precedes the will the gift does not adeem since the testator is merely giving
his vendor's interest in the land and not the land itself. Father Flanagan's Boys' Home v. Graybill,
178 Neb. 79, 132 N.W.2d 304 (1964). See also McCanna v. Hanna, 49 R.I. 349, 142 A. 609 (1928)
(option rather than contract). But see In re Calow, [19181 Ch. 710.

Of course, there is no ademption of the gift if the contract is not enforceable at the testator's
death. Thompson v. Ford, 145 Tenn. 335, 236 S.W.2d (1921).

If the testator has sold land and has the buyer's check in his pocket when he dies, does the
specific gift of the land fail? See In re Sorensen's Estate, 46 Cal. App. 2d 35, 115 P.2d 241 (Dist. Ct.
App. 1941) (gift failed).

105. W. WALSH, EQUITY § 86 (1930).
106. Bosley v. Bosley, 55 U.S. 390 (14 How.) (1852); Eisenchenk v. Fowler, 82 So. 2d 876

(Fla. 1955); In re Sprague's Estate, 244 Iowa 540, 57 N.W.2d 212 (1953); In re Bernhard's Estate,
134 Iowa 603, 112 N.W. 86 (1907); Righter v. First Reformed Church, 17 N.J. Super. 407, 86 A.2d
305 (Super. Ct. 1952); Gregg v. Gardner, 73 N.M. 347, 388 P.2d 68 (1963); Walton v. Walton, 7
Johns. 258 (Ch. N.Y. 1823); In re Johnson's Estate, 158 Misc. 340, 286 N.Y.S. 928 (Sur. Ct. 1936)
(book accounts rather than land); Newport Waterworks v. Sisson, 18 R.I. 411, 28 A. 336 (1893);
-Hunter v. Mills, 29 S.C. 72, 6 S.E. 907 (1888); ATKINSON 744; W. BORLAND, WILLS AND
ADMINISTRATION 107 (enl. ed. 1915).
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traditional rule on intent. The purchaser has probably assumed
possession of the land and has a specifically enforceable right to acquire
title. 107 The testator-vendor may well feel that he no longer has a real
interest in the land, and his devise relating to it is no longer effective.

Regardless of what the testator's intent might be, the traditional
rule is considered by many to be an anachronism and an unfortunate
application of the identity doctrine. 08 Some jurisdictions have statutes
that unequivocally state that a contract of sale does not revoke a
devise.' °" In Wisconsin, the general statute designed to eliminate the
necessity of words of inheritance to convey a fee simple, provides a basis
for saving the devise." 0 On occasion a court has, without the aid of
statute, declined to apply the equitable conversion formula to a contract
to sell specifically devised land."'

Equitable conversion does not, by the majority rule, operate when a
mere option is granted." 2 Therefore, a specific devise is not adeemed
when the testator gives someone the privilege of purchasing the subject of
the gift." 3 Likewise, the leasing of the specifically devised premises does
not defeat the gift."'

107. In some cases the testator has placed a deed in escrow. See, e.g., Righter v. First
Reformed Church, 17 N.J. Super. 407, 86 A.2d 305 (Super. Ct. 1952).

108. See In re Carrington, [19321 I Ch. I, for criticism of the traditional rule. The court, with
some reluctance, ruled that the granting of an option adeemed a specific devise.

109. See Rees, American Wills Statutes: 11, 46 VA. L. REv. 856 (1960). When the 1960 survey
was taken 17 states had laws of this type.

The new Oregon law (ORE. REV. STAT. § 112.386(4) (1969)), and the UNIFORM PROBATE CODE

§ 2-608(b)(1), also protect the specific devise from ademption in land contracts.
These statutes have been effective in preventing ademption in contract-to-sell situations. In re

Erskine's Estate, 84 Cal. App. 2d 323, 190 P.2d 659 (Dist. Ct. App. 1948); Shure v. Dahl, 80
N.W.2d 825 (N.D. 1957); In re Hubbard's Estate, 196 Misc. 224, 92 N.Y.S.2d 73 (Sur. Ct. 1949);
In re Prentice's Estate, 134 Misc. 343, 236 N.Y.S. 239 (Sur. Ct. 1929); Partridge v. Pidgeon, 166
Ohio St. 496, 143 N.E.2d 840 (1957); Maddox v. Reser, 110 Ohio App. 213, 168 N.E.2d 923 (Ct.
App. 1959); Sells v. Needles, 69 N.E.2d 767 (Ohio P. Ct. 1946); In re Iversen's Will, 80 S.D. 20, 118
N.W.2d 17 (1962); Washington Escrow Co. v. McKinnon, 40 Wash. 2d 432, 243 P.2d 1044 (1952).

110. The statute (WIs. STAT. ANN. § 238.02 (1957)), raises the presumption that a devisor
conveys all of the interst that he has in the described land. The court construed that to mean that he
conveys any interest that he has at his death. In re Atkinson, 19 Wis. 2d 272, 120 N.W.2d 109
(1963); In re Lefebvre's Estate, 100 Wis. 192, 75 N.W. 971 (1898).

Ill. Riddle v. Brooks, 115 N.J. Eq. 1, 169 A. 512 (Ch. 1933); Rue v. Connell, 148 N.C. 302,
62 S.E. 306 (1908); In re Dublin's Estate, 375 Pa. 599, 101 A.2d 731 (1954) (agreement mentioned
in will); In re Fuller's Estate, 71 Vt. 73, 42 A. 981 (1898). See also In re Bierstedt's Estate, 254 Iowa
772, 119 N.W.2d 234 (1963) (contract made by guardian); In re Tabbagh's Estate, 167 Misc. 156, 3
N.Y.S.2d 542 (Sur. Ct. 1938) (direction to sell securities revoked by testator's death).

112. W. WALSH, EQUITY § 86 (1930).
113. Eddington v. Turner, 27 Del. Ch. 411, 38 A.2d 738 (1944); Adams v. Peabody Coal Co.,

230 111.469,82 N.E. 645 (1907); Rockland-Rockport Lime Co. v. Leary, 203 N.Y. 469, 97 N.E. 4?
(1911) (lease with option); In re Becher's Estate, 204 Misc. 523, 123 N.Y.S.2d 589 (Sur. Ct. 1953)
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The specific devisee was benefited, rather than harmed, by equitable
conversion in In re Charles' Estate."5 The testator sold the devised land
and entered into a contract to purchase other land. The court considered
the change merely one of form and, following equitable conversion
principles, recognized the purchaser-testator as the "real" owner of the
new premises. In Eisenchenk v. Fowler,"' testator agreed to sell the
devised land to the devisee. The court held that the gift adeemed, and the
purchaser-devisee had to pay the balance of the purchase price.

3. Mortgage on Devised Asset in Estate

What if the testator, at his death, has a purchase money mortgage
on the specifically devised premises, rather than a vendor's security title?
Although here again the testator has an interest in land that is securing a
legally enforceable debt or contract right, the court's reaction is
different. The testator no longer has legal title, and the fiction of
equitable conversion is not needed to conclude that the devised land is
now merely a note secured by a mortgage, in the hands of the testator.
Therefore, it is not surprising to find that the courts, in the absence of a
relevant statute, uniformly hold that a gift of land is adeemed when the
testator merely holds a purchase money mortgage on the land at his
death." 7

See also McCannan v. Hannan, 49 R.I. 349, 142 A. 609 (1928) (option given before will executed).
Contra, In re Carringon, [1932] I Ch. I.

114. Gilmer v. Aldridge, 154 Md. 632, 141 A. 377 (1928); Brady v. Brady, 78 Md. 461, 28 A.
514 (1894) (99 year lease and rent bequeathed to another legatee); Rockland-Rockport Lime Co. v.
Leary, 203 N.Y. 469, 97 N.E. 43 (1911); In re Estate of Walter, 437 Pa. 544, 265 A.2d 368 (1970).

115. 3 App. Div. 2d 119, 158 N.Y.S.2d 469 (Sup. Ct. 1957).
116. 82 So. 2d 876 (Fla. 1955). For a somewhat similar fact pattern see In re Becher's Estate,

204 Misc. 523, 123 N.Y.S.2d 589 (Sur. Ct. 1953) (option to devisees; no ademption).
In Balzebre v. First Nat'l Bank, 222 So. 2d 49 (Fla. Dist. Ct. App. 1969), stock was sold to the

specific legatee of the stock with the testator receiving a note for the unpaid balance. The court, as in
Eisenchenk, held that the gift, in effect, adeemed, and the legatee had to pay the balance of the
purchase price.

117. Alexander v. House, 113 Conn. 725, 54 A.2d 510 (1947); Wolcott v. Shaw, 21 Del. Ch.
1, 2 A.2d 913 (Ch. 1930); Moncrief v. Shuman, 169 Ga. 217, 150 S.E. 98 (1929); Willoughby v.
Watson, 114 Kan. 82, 216 P. 1095 (1923); Walker v. Waters, 118 Md. 203, 84 A. 466 (1912); In re
Kulp's Estate, 122 Neb. 157, 239 N.W. 636 (1931); Blaisdell v. Coe, 83 N.H. 167, 139 A. 758
(1927); McNaughton v. McNaughton, 34 N.Y. 201 (1866); In re Bernier's Will, 15 Misc. 2d 156,
181 N.Y.S.2d 385 (Sur. Ct. 1958); In re Salo's Will, 107 N.Y.S.2d 402 (Sur. Ct. 1951); In re
Hilpert's Estate, 165 Misc. 430, 300 N.Y.S. 886 (Sur. Ct. 19371); In re Foley's Exec'r, 132 Misc.
332, 230 N.Y.S. 305 (Sur. Ct. 1928); Lewis v. Thompson, 142 Ohio St. 338, 52 N.E.2d 331 (1943);
In re Pape's Estate, 135 Ore. 650, 297 P. 845 (1931). See also Ford v. Cottreell, 141 Tenn. 169, 207
S.W. 734 (1918).

The reaction is the same when personal property is bequeathed. A subsequent sale adeems the
gift even though the testator holds a security interest in the bequeathed asset at his death. Dean v.
Tusculum College, 195 F.2d 796 (D.C. Cir. 1952); Balzebre v. First Nat'l Bank, 222 So. 2d 49 (Fla.
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However, it should be remembered that from a pragmatic point of
view, the rights and remedies of a seller are not materially different when
he holds a mortgage rather than a vendor's interest in a sales contract."'
Therefore, when a court completely sheds the yoke of the identity
doctrine, it will likely conclude that the testator wants the specific
devisee to have his security interest in the devised land even though it
takes the form of a mortgage lien. " '

Ademption-prevention statutes directly relating to purchase money
mortgages do not exist.2 0 However, several states have laws stating that
an act by the testator that alters, but does not wholly divest his estate or
interest in the devised asset, does not revoke the devise.'' This provision
is accompanied by a statute providing that an act inconsistent with the
devise, revokes it.' Although a testator holding a mortgage is not
deemed wholly divested, Kansas,'21 New York, 14 and Ohio 25 courts
consider the sale "inconsistent" with the devise. California has found to
the contrary. 126

Dist. Ct. App. 1969); Reynolds v. Reynolds, 187 Ky. 324, 218 S.W. 1001 (1920); McBrayer's
Admr's v. Yates, 185 Ky. 140, 214 S.W. 815 (1919); In re Eibl's Will, 206 Misc. 54, 134 N.Y.S.2d
157 (Sur. Ct. 1954); Rikard v. Miller, 231 S.C. 98, 97 S.E.2d 257 (1957).

118. This statement accurately reflects the modern trend. See Union Bond & Trust Co. v.

Blue Creek Redwood Co., 128 F. Supp. 709 (N.D. Cal. 1955).
119. In re Hale's Estate, 170 Cal. App. 2d 351, 338 P.2d 997 (Dist. Ct. App. 1959). In

McBrayer's Admr's v. Yates, 185 Ky. 140, 214 S.W. 815 (1919), the court found against the

specific devisee even though an applicable statute (Ky. REV. STAT. § 394.360(l) (1969)), provided
that a conversion of devised property does not adeem the gift unless the testator manifested a

contrary intent, However, the note for the balance of the purchase price was not secured by a
mortgage on the land.

120. Statutes saving gifts when the testator agrees to sell the devised land are listed in note

109 supra.
121. CAL. PROB. CODE § 78 (West 1956); N.Y. ESTATES, POWERS AND TRUSTS LAW § 3-

4.3 (1967); N.D. CENT. CODE § 56.04-13 (1960); OHIO REV. CODE ANN. § 2107.36 (Page 1968);
S.D. COMp. LAWS ANN. § 29-3-11 (1967). For a variation of this type of law see GA. CODE ANN.
§ 113.817 (1959).

122. CAL. PROB. CODE § 73 (West 1956); N.Y. ESTATES, POWERS AND TRUSTS LAW § 3-4.3
(1967); N.D. CENT. CODE § 56.04-14 (1960); Oio REV. CODE ANN. § 2107.36 (Page 1968); S.D.
COMP. LAWS ANN. § 29-3-1l (1967).

A recent modification of the New York laws combined the two statutes and reads as follows:
§ 3-4.3 A conveyance, settlement or other act of a testator by which an estate in

his property, previously disposed of by will is altered but not wholly divested does not
revoke such disposition, but the estate in the property that remains in the testator passes
to the beneficiaries pursuant to the disposition. However, any such conveyance,
settlement or other act of the testator which is wholly inconsistent with such previous
testamentary disposition revokes it. (emphasis added).
123. Willoughby v. Watson, 114 Kan. 82, 216 P. 1095 (1923).
124. In re Bernier's Will, 15 Misc. 2d 156, 181 N.Y.S.2d 385 (Sur. Ct. 1958); In re Salo's

Will, 107 N.Y.S.2d 402 (Sur. Ct. 1951).
125. Lewis v. Thompson, 142 Ohio St. 338, 52 N.E.2d 331 (1943).
126. In re Hale's Estate, 170 Cal. App. 2d 351, 338 P.2d 997 (Dist. Ct. App. 1959); In re
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The new Oregon anti-ademption law and section 2-608(b)(1) of the
Uniform Probate Code protect the specific legatee when the devised asset
is sold.121 However, a security interest is not required. If the testator sells
the subject of the devise, the devisee receives any balance of the purchase
price remaining unpaid at the testator's death, even though there is no
interest in the devised asset included in the estate. .2 8

LEGISLATION

State legislatures (only a minority) have flailed at Thurlow's Ghost
with a wide variety of weapons. The possibility that the identity
approach might even defeat specific devises when a mortgage or lien is
placed on the subject of the gift, brought legislation providing that a
subsequent encumbrance does not revoke a devise, except to the extent of
the charge.21 The absence of litigation on the question in states not
having such statutes indicates that such a law is unnecessary. The devised
asset is still identified as belonging to the testator with only his interest in
the asset being changed. He has legal title, and equitable conversion does
not operate to reduce this title to a mere security interest.130 Therefore,
even rigid adherence to the identity doctrine does not bring within its

Estate of Trainer, 161 Cal. App. 2d 113, 326 P.2d 520 (Dist. Ct. App. 1958); In re Moore's Estate,
135 Cal. App. 2d 122, 286 P.2d 939 (Dist. Ct. App. 1955).

Unique provisions in the devise have prevented ademption in some instances. Mee v. Cusinear,
213 Ark. 105, 209 S.W.2d 445 (1948) ("any interest at the time of my death"); Weed v. Hoge, 85
Conn. 490, 83 A. 636 (1912) ("interest" at death); Connecticut Trust & Deposit Co. v. Chase, 75
Conn. 683, 55 A. 171 (1903) (executor directed to sell land).

Devises of mortgages failed in Lenzen v. Miller, 309 III. App. 617, 33 N.E.2d 765 (1941)
(mortgage did not come into existence), and Tolman v. Tolman, 85 Me. 317, 27 A. 184 (1893)
(mortgage sold and different notes acquired).

A pledge of bequeathed stock did not adeem the gift. In re Baker's Estate, 174 Misc. 93, 19
N.Y.S.2d 875 (Sur. Ct. 1940).

A mortgage was given to the devisee as the testator's "realty" in Scott v. Scott, 210 Mich. 587,
177 N.W. 965 (1920).

127. ORE. REV. STAT. § 112.385(4) (1969). UNIFORM PROBATE CODE § 2-608.
128. See p. 215 supra for a discussion of the Oregon 6-month provision.
129. ALA. CODE tit. 61, § 13 (1960); ALASKA STAT. § 13.05.140 (1962); ARK. STAT. ANN.

§ 60-413 (Supp. 1969); CAL. PROB. CODE § 78 (West 1956); IDAHO CODE ANN. § 14-315 (1948);
Mo. ANN. STAT. § 474.450 (1956); MONT. REV. CODES ANN. § 91-131 (1947); NEV. REV. STAT.

§ 133.150 (1967); N.D. CENT. CODE § 56-04-16 (1960); OHIO REV. CODE ANN. § 2107.35 (Page
1968); UTAH CODE ANN. § 74-1-27 (1953); WASH. REV. CODE ANN. § 11.12.070 (1967).

The provision may be eliminated when the legislature decides to broaden (substitute
"'conveyance" for "encumbrance") the anti-ademption language of the statute. Compare N.Y.
DECED. EST. LAW § 38 (1966) (repealed 1967), with N.Y. ESTATES, POWERS AND TRUSTS LAW

§ 3-4.3 (1967).
130. Equitable conversion is inapplicable because the mortgagee does not have a specifically

enforceable contract right. W. WALSH, EQUITY § 86 (1933).
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operation a devise affected to a limited extent by a subsequent
encumbrance.

However, there are areas of real concern, and several types of
statutes have been enacted to limit the influence of the Thurlow doctrine
on the distribution of estates. There are laws providing that: (1) a
subsequent contract to sell a devised item does not revoke the devise;13

1

(2) an act altering, but not wholly divesting, the interest of the testator in
an asset that has been devised, does not defeat the devise so long as the
act is not inconsistent with the testamentary disposition; 3 2 (3) a sale of
the subject of a specific legacy by a guardian or committee does not
revoke the legacy;'3' (4) a devisee shall be given any money, received by a
personal representative of the testator as indemnity for the accidental
loss, damage, or destruction of a devised asset, at or near the testator's
death; 34 (5) an exchange of devised property for property of a like
character does not revoke a devise;'3 (6) a specific devise to an heir will
not be adeemed by a subsequent conveyance, conversion, or act unless
the testator manifests an intent to the contrary;'m and (7) the specific
devisee receives sale, condemnation award, and insurance proceeds paid
to the testator within 6 months of his death. 37

The following laws not directly aimed at the common law
ademption rule have been used to avoid it: (1) time-of-death construction
laws enacted to insure that after-acquired property will be included in a
devise;"u (2) a statute providing that a testator is presumed to convey his
entire interest in devised property.' 3' In Georgia and Louisiana the
identity doctrine is reinforced by laws providing that a conveyance
revokes a specific devise. 4 ' Nearly all of the statutes fail to provide for
the introduction of intent factors, extrinsic to the will itself, in
determining the final outcome of a litigation involving ademption by
extinction.' 4' They are as rigid as the identity doctrine. Certain fact

131. See note 109 supra.
132. See notes 121 and 122 supra.
133. See note 58 supra.
134. See note 67 supra.
135. GA. CODE ANN. § 113.818 (1959). This statute saved the gift in Thompson v. Mathews,

226 Ga. 347, 174. S.E.2d 916 (1970) (partition considered an exchange), but did not prevent
ademption in Lang v. Vaughn, 137 Ga. 671, 74 S.E. 270 (1912) (sale of devised asset).

136. Ky. REv. STAT. § 394.360 (1969). This statute is set out in full in note 84 supra.
137. ORE. REV. STAT. § 112.385 (1969).
138. See note 41 supra.
139. WIs. STAT. ANN. § 238.02 (1957).
140. GA. CODE ANN. § 113.817 (1959); LA. CIv. CODE ANN. arts. 1695, 1696 (West 1952).
New York and Ohio have enacted the first four of the laws listed in the text.
141. KY. REV. STAT. §§ 394.350, 394.360 (1969), are obvious exceptions to this statement.

[Vol. 2:195



1971] ADEMPTION BY EXTINCTION

situations are selected in which, by legislative mandate, the devise does
not adeem regardless of the probable desires of the testator.

Over 25 years ago an eminent authority on wills, Professor William
H. Page, recommended that a specific devisee receive the devised
property regardless of the form it assumes so long as it is possible to
trace the item described in the devise to an asset in the estate. 4  Problems
with this approach arise if the asset in its current form (at the testator's
death) answers the description of property included in another specific
gift, or there is inadequate property to satisfy all of the specific and
general legacies. 4

Sections 2-607 and 2-608 of the Uniform Probate Code list certain
situations in which the specific devisee receives part or all of a
condemnation award, part or all of certain insurance proceeds, the net
sale price at a conservator's sale, and the property or interest held by the
testator at his death that can be traced to the devised asset. 44 Extra-will

142. Page, Ademption by Extinction, 1943 Wis. L. REV. II.
143. An intent state does not necessarily save a traceable gift. For instance, in the following

California cases the gift failed despite the fact that the property received, when the devised asset was
converted, was in the testator's estate: In re Resler's Estate, 43 Cal. 2d 726, 278 P.2d 1 (1955); In re
Estate of Hagberg, 27 Cal. App. 2d 622, 81 Cal. Rptr. 107 (Dist. Ct. App. 1969); In re Peyton's
Estate, 143 Cal. App. 2d 379, 299 P.2d 897 (Dist. Ct. App. 1956).

144. These sections, approved by the National Conference of Commissioners on Uniform
State Laws in August of 1969, read as follows:

§ 2-607
(a) If the testator intended a specific devise of certain securities rather than the equivalent
value thereof, the specific devisee is entitled only to:

(I) as much of the devised securities as is a part of the estate at the time of the
testator's death;
(2) any additional or other securities of the same entity owned by the testator
by reason of action initiated by the entity excluding any acquired by exercise
of purchase options;
(3) securities of another entity owned by the testator as a result of a merger,
consolidation, reorganization or other similar action initiated by the entity;
and
(4) any additional securities of the entity owned by the testator as a result of a
plan of reinvestment if it is a regulated investment company.

(b) Distributions prior to death with respect to a specifically devised security not
provided for in subsection (a) are not part of the specific devise.
§ 2-608
(a) If specifically devised property is sold by a conservator, or if a condemnation award
or insurance proceeds are paid to a conservator as a result of condemnation, fire, or
casualty, the specific devisee has the right to a general pecuniary devise equal to the net
sale price, the condemnation award, or the insurance proceeds. This subsection does not
apply if subsequent to the sale, condemnation, or casualty, it is adjudicated that the
disability of the testator has ceased and the testator survives the adjudication by one year.
The right of the specific devisee under this subsection is reduced by any right he has under
subsection (b).
(b) A specific devisee has the right to the remaining specifically devised property and:

(I) any balance of the purchase price (together with any security interest)
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intent factors are not considered, and it is to be assumed that the identity
doctrine controls in all circumstances not covered by the Code." 5 In fact,
section 2-607 is an application of that approach in the securities area
with subsection (a)(3) of the section allowing for a "mere change of
form" adjustment in the case of a corporation transformation. The
Code follows the legislative pattern of gradually removing the specific
devise from Thurlow's clutches. Court created escape devices are not
affected by the Code unless it can be successfully argued that subsection
(a)(3) of section 2-607 and subsection (b) of section 2-608 contain an
exclusive list of form-change-only qualifiers.' The Code gives the court
a mechanical formula (not mere guidelines or presumptions) to apply in
each situation. Adoption of sections 2-607 and 2-608 will insure a
satisfactory result in the majority of the disputes influenced by them.
However, such adoption will also produce some hard cases.' 47

The most interesting recent development in the law of ademption by

owing from a purchaser to the testator at death by reason of sale of the
property;
(2) any amount of a condemnation award for the taking of the property
unpaid at death;
(3) any proceeds unpaid at death on fire of casualty insurance on the property;
and
(4) property owned by testator at his death as a result of foreclosure, or
obtained in lieu of foreclosure, or the security for a specifically devised
obligation.

The MODEL PROBATE CODE (1946), takes a hands-off policy in regard to ademption by
extinction except in the sale-by-guardian area. See MODEL PROBATE CODE § 231 (1946).

145. The Code does provide that the testator's intent, as expressed in the will, is to be given
effect. UNIFORM PROBATE CODE § 2-603. Part 6 is entitled "Rules of Construction and
Intention." However, the drafters' comment for part 6 indicates that these presumptions can only
be rebutted by statements in the will.

The words "'intended a specific devise," in section 2-607(a), permit indicia of intent (even extra-
will) to be considered in legacy classification. This merely recognizes an existing escape device that
is freely employed under the identity doctrine. Once it is established that testator, at the time he
executes his will, desires to give an identified asset, the devisee's fate rests on the application of the
rules delineated in sections 2-607 and 2-608. Testator's probable preferences, if he had anticipated
the subsequent conversion of the described asset, can not be considered.

Tracing is permitted by the Code in those situations covered by section 2-608(b). If, in a state
adopting the Code, the devised item is sold and the buyer's check remains uncashed in the estate
assets, the devisee would receive nothing.

146. The rule of construction, "expressio unius est exclusio alterius" is involved here. See H.
BLACK, CONSTRUCTION AND INTERPRETATION OF THE LAWS 146 (1896).

Such an interpretation would preclude the saving of devises of intangible interests that have
changed in form and can be traced to an asset in the estate.

147. The possibilities are endless. Testator bequeaths a $20,000 note to his needy son, A, and
the rest of his property to B, his well-to-do daughter. The note is prematurely paid and testator
invests the proceeds in stock. Testator dies shortly thereafter. The stock is distributed to B.

If the note is secured it might be argued that the money was received in "lieu of foreclosure"
under subsection (b)(4) of section 2-608.
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extinction is the enactment of a 750-word statute by the Oregon
legislature. 8 The Oregon law represents an ambitious attempt to call all
of the shots for the court. Like an intestate succession law, the statute
contains numerous mandates based on the lawmaker's opinion as to the
probable intent of a decedent. The enigmatic Oregon law selects certain
fact patterns in which the specific devisee will receive all or part of the
devise.'49 However, in other situations the legacy is inexplicably defeated
when the case for avoiding ademption is strong.'5 The enactment of this
long and complicated law containing incongruities and ambiguities
should convince many legal authorities that the identity theory must be
abandoned before legislative attempts to compensate for its deficiences
prove embarassing to bench and bar.'

CONCLUSION

The current status of the law of ademption by extinction framed in
medical terms is, "condition serious, prognosis poor." The depressing
nature of this report is due to the fact that the courts and legislatures
have been treating the symptoms rather than the cause of the ailment.
The cause, of course, is the 185-year-old identity doctrine. Current
deficiencies are compounded by the fact that the medication prescribed
to relieve the symptoms is often ineffective.

148. ORE. REv. STAT. § 112.385 (1969). Subsection (3) of the Oregon law is reproduced in
note 81 supra.

149. Id.
150. See, e.g., the discussion in: (I) note 81 supra (the difference drawn between "destroyed

or damaged" vis a vis "lost or stolen"); (2) note 83 supra (the distinction made between a note that
is "sold" rather than "paid"); and (3) note 101 supra (the difference drawn between a sale and
exchange).

151. The uncertainties are suggested by the following hypothetical: T devises "my X stock to
my dear friend, A, my house and furniture to my wife, W, and the rest of my property to my son,
B." Three months before his death and shortly after a dispute with A, T sells his X stock for $5,000
and buys new furniture (disposing of the old furniture). T's net estate contains his house, furniture,
and $5,000 in a savings account. The controlling law (assume the Oregon statute) provides that
testator's intent, as expressed in the will, controls, and that a specific devisee receives "the amount
of the purchase price paid to the testator within six months before his death" if a devised asset is
sold.

Does W receive the new furniture? W will be successful if the time-of-death construction is
used. A majority of courts employ this rule in ademption cases; but not otherwise. A court
controlled by a thorough anti-ademption statute that fails to specifically adopt the "death"
construction rule, would hesitate to deviate from traditional interpretative guidelines. See expressio
unius doctrine, supra note 146. Therefore, W may not receive the new furniture.

Who receives the $5,000? If W successfully obtains the furniture, a further question arises.
Does the fact that the purchased goods are the subject of a specific devise, constitute an expression
of intent to have the gift of stock adeem as a result of such conversion? If so, B would receive the
$5,000. Even though such a distribution would be a clear perversion of the testator's intent, the
money would otherwise go to A.
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This analysis is best illustrated by the guardian sale. The identity
theory is clearly inappropriate since the testator has not affirmed the sale
(even implicitly), and the specific legatee adversely affected normally has
no day in court to object to it. Of the various treatments for this
symptom of a weakness in the identity doctrine, only one appears
satisfactory: viz., one giving the specific legatee an adjustable share of
the estate. .

2

What, if any, remedial steps should be taken? It would appear that
a no-holds-barred adoption of the intent theory is the best therapy.',
With the exception of lapse and ademption by extinction, extra-will
intent factors are considered in problem areas involving the distribution
of property of a person dying testate.'5 4 These include mistake or
ambiguity in description of property or persons, ademption by
satisfaction, exoneration, abatement, and increase.'s Ademption by
extinction appears to have the most in common with abatement. Because
of events that transpire between the execution of the will and the death of
the testator, a certain devise may not be satisfied in accordance with the
terms of the instrument. In both extinction and abatement,
circumstances have changed in regard to property, not persons, as in the
cape of lapse. In abatement, statutory rules of interpretation as to what
distribution the testator would have wanted had he anticipated the
dilemma, normally exist. 56 However, evidence can be introduced to

152. See the section on Adherence to the Identity Doctrine at p. 208 supra.
153. One hold that might be barred is an extra-will declaration by the testator as to his intent.

This type of evidence tends to violate the letter and spirit of the Statute of Wills. However, it is

admitted in some ambiguity problems. See 4 PAGE § 32.9.
Criteria for determining intention are listed and discussed in Note, Wills: Ademption by

Extinction in California, 18 HAST. L.J. 461 (1967).
154. At common law the death of a legatee during testator's lifetime caused the legacy to

lapse. Statutes prevent lapse if the facts are right. See, e.g., ORE. REV. STAT. § 112.395 (1969). Of

course, provisions in the will may also save the devise. Otherwise, the gift fails regardless of the

intent of the testator. Although a tenable argument can be made for the testator's intention to

control in lapse cases, the identity approach is normally quite innocuous. In lapse, the object of the

gift is gone rather than the subject. To judicially prevent lapse, the name of the substitute legatee

would, in effect, be written into the will. In ademption by extinction, indicia of intent are merely
used to interpret the will and decide whether or not the gift is to fail if the asset described in the will

is absent from the estate.
155. ATKINSON 737-66. For a discussion of intent factors to be considered in exoneration see

Paulus, Exoneration of Specific Devises: Legislation vs. The Common Law, 6 WILL. L.J. 53 (1970).

The similarity of the phrases "ademption by satisfaction" and "ademption by extinction" has

caused courts to confuse the problems they represent and to cite cases involving "satisfaction" for

the proposition that "extinction" is based on intent. See, e.g., Roderick v. Fisher, 97 Ohio App. 95,
99, 122 N.E.2d 475, 478 (Ct. App. 1954).

156. For an example of an order of abatement statute see Mo. ANN. STAT. § 473.620
(1956).
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rebut the statutory presumptions. There is no reason for a different
approach to ademption by extinction.

Assuming that indicia of intent can be used, what evidence is
relevant? Most of the clues as to the testator's intentions that are
embodied within the will are admitted into evidence and given due
weight, under the identity theory. 57 However, a majority of courts have
not considered certain intra-will indicia. These include the presence (or
absence) of a residuary clause, the general nature of the will, and the
nature of the devisee's interest (direct title or a gift in trust).

The success or failure of the specific legatee's argument against
ademption should be influenced by whether a residuary legatee or an heir
will benefit if the gift adeems. It is generally assumed that a testator does
not want any of his estate to go by intestacy. 15 Therefore, the lack of a
residuary clause strengthens the case for avoiding ademption. 59

If the will is of the home-made variety (usually holographic), the
testator is probably not expressing his desires with great accuracy. Since
he is operating without competent legal advice, it should be assumed that
he is unaware of the shortcomings of specific gifts. He knows how he
wants his holdings distributed, and the adeemable specific devise is his
most natural type of disposition. Weight should be given to such
conditions existing at the time the will is written.' '

157. Seep. 196 supra.
158. See ATKINSON 814.
159. Courts (particularly in California) have given some weight to this factor. Brinker v.

Humphries, 194 F.2d 350 (D.C. Cir. 1952); In re Estate of Hagberg, 276 Cal. App. 2d 622, 81 Cal.
Rptr. 107 (Dist. Ct. App. 1969); In re Estate of Newsome, 248 Cal. App. 2d 712, 56 Cal. Rptr. 874
(Dist. Ct. App. 1967); In re Holmes' Estate, 233 Cal. App. 2d 464,43 Cal. Rptr. 693 (Dist. Ct. App.
1965); In re Taylor's Estate, 175 Cal. App. 2d 669, 346 P.2d 884 (Dist. Ct. App. 1959); In re Estate
of Trainer, 161 Cal. App. 2d 113, 326 P.2d 520 (Dist. Ct. App. 1958); In re Moore's Estate, 135
Cal. App. 2d 122, 286 P.2d 939 (Dist. Ct. App. 1955); In re McLaughlin's Estate, 97 Cal. App. 485,
275 P. 874 (Dist. Ct. App. 1929); In re May's Estate, 135 Minn. 299, 160 N.W. 790 (1917); Baldwin
v. Davidson, 37 Tenn. App. 606, 267 S.W.2d 756 (Ct. App. 1954); In re Atkinson, 19 Wis. 2d 272,
120 N.W.2d 109 (1963); In re Lefebvre's Estate, 100 Wis. 192, 75 N.W. 971 (1898).

In the following cases the fact that ademption of a specific devise would cause estate property
to go by intestacy was discussed. However, the gifts adeemed and little or no weight was given to the
intestacy factor. Hunt v. Davidson, 130 Fla. 822, 178 So. 556 (1938); Gardner v. McNeal, 117 Md.
27, 82 A. 988 (1911); Gregg v. Garner, 73 N.M. 347, 388 P.2d 68 (1963); In re Onody's Will, 33
Misc. 2d 497, 226 N.Y.S.2d 645 (Sur. Ct. 1962); Hill v. Colie, 214 N.C. 408, 199 S.E. 381 (1938).
See also Rikard v. Miller, 231 S.C. 98, 97 S.E.2d 257 (1957).

In Rikard the normal reaction to intestacy was reversed. The court was impressed by the fact
that testator's children would take by intestacy. The relationship factor (discussed infra)
outweighted the intestacy-abhorrence indicator.

160. California is the only state that has attached substantial significance to the informal
nature of the will. In re Estate of Hagberg, 276 Cal. App. 2d 622, 81 Cal. Rptr. 107 (Dist. Ct. App.
1969); In re Estate of Creed, 255 Cal. App. 2d 80, 63 Cal. Rptr. 80 (Dist. Ct. App. 1967); In re



230 TEXAS TECH LA W REVIEW [Vol. 2:195

It would appear that a rare combination of facts must be present to
raise a presumption that the testator wants a specific asset, and no other
property, to constitute the corpus of a testamentary trust. An income-
producing fund is the subject of the gift and not an item having special
intrinsic meaning to the testator and legatee."6 ' Therefore, the sale of the
identified property should not defeat the trust. 6 ' Assuming that the gift
is specific, the trust will fail, however, if it is impossible to trace the
devised asset to a part of the estate.'6"

Without deviating markedly from the identity approach, the courts,
to some extent, recognize a few of the extra-will indicia of intent. For
instance, the testator's inability to express his reaction to a sale of the
specifically devised asset by his guardian saves the devise." 4 The form-
change-only doctrine can even be considered a recognition of an intent
factor. The testator would deem it necessary to amend his will if, and
only if, there is a substantial change in the physical characteristics of the
devised property. 6 5

Several additional intent factors, extrinsic to the testamentary
instrument, would be given weight under a pure intent approach. 66

Attention would be directed to certain questions. Did the testator

Estate of Moore, 135 Cal. App. 2d 122, 286 P.2d 939 (Dist. Ct. App. 1955); In re McLaughlin's
Estate, 97 Cal. App. 485, 275 P. 874 (Dist. Ct. App. 1929).

The general nature of the will (holographic) may have helped save a gift from ademption in
Baldwin v. Davison, 37 Tenn. App. 606, 267 S.W.2d 756 (Ct. App. 1954). However, the gift failed
despite the informal nature of the will in In re Onody's Will, 33 Misc. 2d 497, 226 N.Y.S.2d 645
(Sur. Ct. 1962).

161. A trustee has an implied power to sell most property that he receives. 3 A. SCOTT,

TRUSTS § 190 (3d ed. 1967). This constitutes a recognition of the fact that a settlor is interested in
income production rather than the retention of a particular item in the trust corpus. As indicated at
p. 216 supra, instructions to sell the identified asset help avoid ademption. In a trust it is usually
assumed that such instructions have been given.

162. The fact that the identified asset was to be held in trust had no apparent effect on the
question of ademption in Woodall v. First Nat'l Bank, 223 Ga. 688, 157 S.E.2d 261 (1967) (gift
adeemed); Durham's Adm'r v. Clay, 142 Ky. 96, 134 S.W. 153 (1911) (no ademption); Gardner v.
Gardner, 72 N.H. 257, 56 A. 316 (1903) (gift adeemed); In re Becher's Estate, 204 Misc. 523, 123
N.Y.S.2d 589 (Sur. Ct. 1953) (no ademption); In re Brown's Will, 70 N.Y.S.2d 878 (Sur. Ct. 1947)
(gift adeemed); In re Jay's Estate, 189 Misc. 40, 70 N.Y.S.2d 760 (Sur. Ct. 1947) (gift adeemed); In
re Smith's Estate, 169 Misc. 212, 7 N.Y.S.2d 302 (Sur. Ct. 1938) (no ademption).

163. Of course, the creation of a trust fund is evidence of an intent to make a general devise.
164. See p. 208 supra.
165. See p. 213 supra.
166. It could be argued that extra-will evidence should not be admitted as proof of intent since

it permits the testator to influence the distribution of his estate in violation of the Statute of Wills.
Under the identity theory the sale by the testator affects a devise even though testamentary
formalities are not satisfied. The testator can revoke his devise in this manner. Collateral acts can
change testamentary disposition if they have "independent significance." All of the acts or events
that will be discussed as having a bearing on intent, normally are nontestamentary and do have
significance over and above the disposition of property upon death. See ATKINSON 394-400.
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instigate the act or event that removed the devised asset from his
estate?167 Is tracing difficult? What is the relationship between the
testator, the specific devisee and the residuary legatee? Has the net
wealth of the testator changed substantially since he executed his will?

Assuming that the testator has indicated that the devise is specific,
it is necessary to find the devised asset in some form in the estate.'
Therefore, if the testator sells the subject of the specific devise and uses
the proceeds for daily necessities, the gift fails.' Intentions relative to
the ademption of a specific gift can be detected in situations where
tracing is necessary and possible. 70 If the testator, after selling the
devised item, holds the proceeds intact in a bank account or purchases
similar property with the money received, there is a strong indication
that he is preserving the substitute to satisfy the devise. On the other
hand, the intent to revoke the gift is apparent if he invests and reinvests
the proceeds, channels them into many investments, or purchases an
asset that differs substantially from the devised asset in its character or
liquidity. "I

It would be very difficult to persuasively argue that a testator has no
more concern for the successful consummation of a gift to his beloved
daughter than a devise to a casual friend or charity. Therefore, the
natural-object-of-bounty factor should be considered in determining
intent to adeem. In addition, evidence proving that the relationship
between the testator and specific devisee is abornmally initimate or
strained is very relevant in an ademption litigation. Still another intent
indicator is the relative position of the specific legatee, and the residuary
legatee or heir who will benefit if the legacy adeems, as objects of the
testator's benevolence.' 72

167. How the answer to this question relates to intent is discussed on p. 216 supra.
168. Tracing is not required if the gift is general. If the testator makes a general devise of 100

shares of X Company stock and holds no stock at his death, his executor is ordered to buy 100
shares of X company with distributive funds available, and give the stock to the devisee.

Even in a state that has reacted favorably to the intent theory, the ability to trace does not
always save a devise. In re Resler's Estate, 43 Cal. 2d 726, 278 P.2d 1 (1955); In re Estate of
Hagberg, 278 Cal. App. 2d 622, 81 Cal. Rptr. 107 (Dist. Ct. App. 1969); In re Peyton's Estate, 143
Cal. App. 2d 379, 299 P.2d 897 (Dist. Ct. App. 1956).

169. However, if the guardian of an incompetent testator sells the devised asset and uses the
proceeds to support the testator, the gift should not fail.

170. For interesting tracing problems in an intent theory state, see In re Estate of Hagberg,
278 Cal. App. 2d 622, 81 Cal. Rptr. 107 (Dist. Ct. App. 1969); In re Estate of Calori, 209 Cal. App.
2d 711, 26 Cal. Rptr. 281 (Dist. Ct. App. 1962).

171. See note 22 supra for cases in which the application of the form-change escape device
was influenced by tracing considerations.

172. On occasion the court has given weight to the relationship factor in an ademption case.
Scott v. Scott, 210 Mich. 657, 177 N.W. 965 (1920) (no ademption ruling gives testator's children a
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Finally, the testator's financial position when he executes the will
and at his death, can be of substantial significance in relation to intent to
adeem. An increase in wealth means an increase in the size of the residue.
An ademption of a specific devise often results in a windfall for the
residuary legatee. Normally the testator does not want such a gross
distortion of his original distribution scheme. On the other hand, if there
is a substantial depletion of the decedent's holdings, it can be assumed
that the testator wants a specific gift to adeem, since other gifts have to
be reduced. Of course, if other factors suggest that the gift is not to fail,
it should probably abate ratably with other specific devises. 7 '

What steps must be taken to accomplish a movement from the
identity to intent approach? After viewing the adamant adherence to
Thurlow's doctrine that exists after 185 years, it is quite obvious that
legislation is necessary. The Kentucky anti-ademption law is a good
starting point. 74 Although it adopts the pure intent-controls philosophy,
it is limited to heirs, and creates a presumption of ademption when the
identified property is converted.'75 A model statute would apply to all
devisees. A statutory presumption against an intent to adeem is
unrealistic, since in traditional cases, the conversion of the devised asset
takes place in a setting that suggests that the testator intends to revoke
the devise. 176 In view of the history of ademption by extinction it would
also be unwise to create a statutory inference in favor of gifts
adeeming. 

77

more realistic share); In re May's Estate, 135 Minn. 299, 160 N.W. 790 (1917) (no ademption ruling
equalizes shares of testator's son and daughter); In re Ireland's Estate, 257 N.Y. 155, 177 N.E. 405
(1931), rev'g 231 App. Div. 288, 247 N.Y.S. 267 (1931) (gift adeems, even though sale is by
guardian, since saving the gift would give preference to a "stranger" rather than the testator's
children); Rikard v. Miller, 231 S.C. 98, 97 S.E.2d 257 (1957) (gift adeems, even though ademption
caused partial intestacy, since children take intestate property); Rhodes v. Kebke, 179 Tenn. 480,
167 S.W.2d 345 (1943).

In Rhodes, the testator sold the devised stock to the devisee and kept the stock as collateral for
the unpaid balance. The ademption-by-satisfaction aspect of the problem permitted the court to
look at the affection the testator had for the devisee. The court held that devisee took the asset free
and clear, since the sale did not adeem (by extinction) the devise.

173. Change in financial position and its relation to ademption is also discussed on p. 199
supra.

174. Ky. REv. STAT. § 394.360 (1969). This section is reproduced in note 84 supra.
175. In addition, the Kentucky law (section 394.360) appears to eliminate the requirement of

tracing in specific gifts. The devisee is given the "value of such devise" regardless of the
circumstances. If the gift is specific (not general), tracing should be required unless the subject of the
devise is removed from the estate by a guardian or conservator.

176. Lord Thurlow is right in his assumption. However, not all cases are traditional.
Allowance must be made for the unusual.

177. A statute in derogation of the common law is strictly construed. T. PLUCKNETT, A
CONCISE HISTORY OF THE COMMON LAw 330-41 (5th ed. 1956). A statutory presumption favoring
ademption might encourage courts to conclude that the statute is a mere codification of the identity
doctrine.
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The statute should merely state that: (I) the absence of the subject
of a specific devise from the estate does not automatically revoke the
devise; and (2) the effect that such absence will have on the distribution
of the estate will be governed by the intention of the testator as
determined from the contents of the will and all other relevant evidence.
A period of relative uncertainty would undoubtedly follow the enactment
of such a law, but judicial presumptions would soon emerge and the law
of ademption by extinction would be stable and appreciably improved.




