
CASE NOTES

Attorney-Client-Unauthorized Practice of Law-Selling Will Forms by
a Layman Through Newspaper Advertising. Palmer v. Unauthorized
Practice Committee of the State Bar of Texas, 438 S.W.2d 374 (Tex.
Civ. App.-Houston [14th Dist.] 1969, no writ).

Bill Palmer was doing business as National Will Forms and
National Will Form Company. National advertised in various
newspapers in the State of Texas and promoted the sale of will forms to
the general public. The advertisements cautioned against dying without a
will and then allowed interested people to send in a coupon from the
newspaper in order to receiver a will form for a man and wife or for an
individual at a cost of $3.00 and $2.00 respectively. The will form sent to
the customer by mail was a simple will which devised and bequeathed
testator's property, contained a simultaneous death clause, appointed an
independent executor, appointed a guardian for minor children, allowed
children to take per stirpes if children were to take, and also provided for
three witnesses and had a self-proving affidavit. The will forms were
prepared for Palmer by an attorney. Palmer was not licensed to practice
law in Texas or any other state, and he had not completed his high school
training nor had he been trained in the law.

The Committee on Unauthorized Practice of Law of the State Bar of
Texas, along with the Houston Bar Association, filed suit seeking an
injunction to restrain defendants Palmer and National from engaging in
the unauthorized practice of law. The district court granted the
injunction and the court of civil appeals upheld the decision stating that
the offering for sale to the general public of wills and will forms
containing blanks to be filled in by the user, and the advertising
constitutes the unauthorized practice of law as prohibited by section 3 of
the State Bar Act.'

Palmer contended that his constitutional freedoms of speech,
publication, and right to contract were infringed. The court of civil
appeals denied these contentions, reasoning that the practice of law is
affected with a public interest, and therefore, the state has the right and
duty to regulate and control it in order that public safety and welfare will
be served and promoted:

Constitutional rights of speech, publication and obligation of contract

I. TEX. REV. CIv. STAT. ANN. art. 320-1, § 3 (1948).
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are not absolute, and in a given case where the public interest is
involved, courts are entitled to strike a balance between fundamental
constitutional freedoms and the state's interest in the welfare of its
citizens. 2

The court in Palmer held that the welfare of its citizens was being
endangered because:

By reading defendant's [Palmer's] advertisements, by reading the will
form, and by reading the definitions that are attached, the unsuspecting
laymen is led to believe that defendants' will "form" is in fact only a
form and that all testamentary dispositions may thus be standardized.
The assumption is misleading and certainly will lead to unfortunate
consequences ....

The Palmer decision, which dealt with the sale of materials by a
layman to the general public, was one of first impression in Texas. What
constitutes the practice of law is a matter for the courts of each state to
decide upon the facts of each case.' The prohibition against the practice
of law by lay persons is almost unanimously founded on the principle of
public benefit and protection and seeks to protect the public from legal
advise given by persons unskilled in the law.'

State courts, in deciding what constitutes the practice of law, are
circumscribed by constitutional limits. When evaluating whether
constitutional error has been committed by a state court through its
restrictions on the practice of law, the United States Supreme Court
balances the state's interest in such restriction against an individual's
constitutional freedoms. In Texas,,the judiciary is given the right to
control the practice of law, and the state legislature cannot invade this
right since its function is to aid the judiciary in controlling the practice of
law.' But due to the constitutional limits on such restrictions, a state

2. Palmer v. Unauthorized Practice Comm. of the State Bar of Texas, 438 S.W.2d 374, 376-
77 (Tex. Civ. App.-Houston [14th Dist.] 1969, no writ).

3. Id. at 376.
4. People ex rel. Chicago Bar Ass'n v. Goodman, 366 Ill. 346, 8 N.E.2d 941, cert. denied, 302

U.S. 728 (1937); In re Shoe Mfrs. Protective Ass'n, 295 Mass. 325, 3 N.E.2d 746 (1936); Creditors'
Serv. Corp. v. Cummings, 57 R.I. 291, 190 A. 2 (1937); Palmer v. Unauthorized Practice Comm. of
the State Bar of Texas, 438 S.W.2d 374 (Tex. Civ. App.-Houston [14th Dist.] 1969, no writ);
Grievance Comm. of State Bar of Texas v. Dean, 190 S.W.2d 126 (Tex. Civ. App.-Austin 1945,
no writ); ABA CODE OF PROFESSIONAL RESPONSIBILITY EC 3-5 (1965); ABA Opinion 198 (1939).

5. Southern Traffic Bureau v. Thompson, 232 S.W.2d 742 (Tex. Civ. App.-San Antonio
1950, writ ref'd n.r.e.); Cheatham, Availability of Legal Services: The Responsibility of the
Individual Lawyer and of the Organized Bar, 12 U.C.L.A.L. REV. 438, 439 (1965); 30
UNAUTHORIZED PRACTICE NEWS 177 (1964).

6. Grievance Comm. of State Bar of Texas v. Dean, 190 S.W.2d 126 (Tex. Civ.
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may not, under the guise of prohibiting professional misconduct, ignore
constitutional rights.7 Any state, in deciding what it can and cannot
control as the "practice of law," must determine the constitutional
freedoms that may be impaired and balance this with the need to protect
the public from those incompetent to practice law. The Supreme Court
has recognized that in the area of indispensable personal liberties such as
freedom of speech, press or association, the abridgment of fundamental
rights "may inevitably follow from varied forms of governmental
action, ' 8 but "where there is a significant encroachment upon [these]
personal libert[ies], the State may prevail only upon showing a
subordinating interest which is compelling." 9

In three recent United States Supreme Court decisions dealing with
what state courts termed the unauthorized or improper practice of law,
the Supreme Court has required that this "subordinating interest which
is compelling" be shown to clearly overbalance the infringed-upon rights
of expression protected by the first and fourteenth amendments. 10 The
most recent of these cases, United Mine Workers v. Illinois Bar
Association," involved a situation where the union had employed an
attorney on a salary basis to help its members with workmen's
compensation claims. The state courts had held that the Union was
engaged in the unauthorized practice of law, but the United States
Supreme Court reversed, reasoning that the state ban "substantially
impairs the associational rights of the mine workers and is not needed to
protect the State's interest in high standards of legal ethics."'" In
Brotherhood of Railroad Trainmen v. Virginia ex rel. State Bar 3 the
Court sanctioned a union's practice of advising injured members and
their dependents to obtain legal assistance before settling claims and
recommending specific lawyers to handle the claims. The Court noted
that the state "failed to show any appreciable public interest in
preventing the Brotherhood from carrying out its plan to recommend the
lawyers it selects to represent injured workers." '4

App.-Austin 1945, no writ); TEX. CONST. art. V, § 25; TEX. REV. CIV. STAT. ANN. art. 320a-I
(1959).

7. NAACP v. Button, 371 U.S. 415 (1963). See also In re Sawyer, 360 U.S. 622 (1959);
Schware v. Board of Bar Examiners, 353 U.S. 232 (1957); Konigsberg v. State Bar, 353 U.S. 252
(1957).

8. NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 461 (1958).
9. Bates v. Little Rock, 361 U.S. 516, 524 (1960).
10. UMW v. Illinois Bar Ass'n, 389 U.S. 217 (1967); Brotherhood of R.R. Trainmen v.

Virginia ex rel. State Bar, 377 U.S. I (1964); NAACP v. Button, 371 U.S. 415 (1963).
I1. 389 U.S. 217 (1967).
12. ld. at 225.
13. 377 U.S. 1 (1964).
14. Id. at 8.

1971]



TEXAS TECH LA W REVIEW

In NAACP v. Button 15 the Court was again concerned with a
state's right to regulate the legal profession. The NAACP was engaged
in seeking to challenge racial discrimination in several areas and to do
this the organization employed a staff of attorneys and solicited
business, urging the institution of suits by individuals through NAACP
attorneys. The Supreme Court held that these actions by the NAACP
were protected as modes of expression and association under the first
and fourteenth amendments. The Court stated that "the State has failed
to advance any substantial regulatory interest, in the form of substantive
evils flowing from petitioner's [NAACP] activities, which can justify the
broad prohibitions which it has imposed." 6

Palmer applied a balancing test between "fundamental
Constitutional freedoms and the State's interest in the welfare of its
citizens."' 7 The court found that the constitutional guarantees of
freedom of expression and of contract must yield for the reasonable
protection of the public-the protection of the public from being misled
into believing that all dispositions of property may be standardized
through the use of one form. In what may become a landmark state
court case, a similar balancing test was applied in 1967 to a similar fact
situation to reach a different result. In New York County Lawyers'
Association v. Dacey," which dealt with the how-to-do-it book entitled
"How to A void Probate!," the court weighed the freedom of speech by
publication of the author against "reasonable standards erected for the
protection of society." The public was entitled to protection from
corruption or being misled by lay persons as to their legal rights,
according to the Dacey court, but this interest was not so overriding as
to allow the court to enjoin the author and publisher of the book from its
sale and advertisement in the exercise of freedom of expression." Palmer
and Dacey may be distinguishable due to the presence of approximately
55 pages of text along with the forms supplied in Dacey as compared
with the Palmer forms which contained only the form and definitions of

15. 371 U.S.415 (1963).
16. Id. at 444.
17. Palmer v. Unauthorized Practice Comm. of the State Bar of Texas, 438 S.W.2d 374, 377

(Tex. Civ. App.-Houston [14th Dist.] 1969, no writ).
18. 21 N.Y.2d 694, 234 N.E.2d 459, 287 N.Y.S.2d 422 (1967), which reversed and adopted

the dissenting opinion in 28 App. Div. 2d 161, 283 N.Y.S.2d 984 (Sup. Ct. 1967).
19. In the Dacey dissenting opinion, 28 App. Div. 2d at 177, at 283 N.Y.S.2d at 1000, the

court states that:
if the exercise of Dacey's right to freedom of speech by this publication violates
reasonable standards erected for the protection of society, or of important interests of
society, his right could be subordinated for the common good and the protection of the
whole. In my view this book may not be so considered.
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the terms used. The Dacey court noted that "Dacey's criticism of what
he considers the high cost of probate is a right of speech to which he is
entitled,"20 and an important and protected expression of beliefs was
found within his numerous pages of commentary. In contrast, Palmer's
will form contained no commentary and the advertisements served only
as an inducement to write a will. Although the Texas court of civil
appeals did not mention Dacey, this may be how the decisions would
have to be reconciled. The cases may also be distinguishable due to a
difference in definition of the "practice of law." In the Dacey opinion,
the "essential" of legal practice is "the representation and the advising
of a particular person in a particular situation."'2 In Palmer the Texas
court noted that "the exercise of judgment in the proper drafting of legal
instruments, or even the selecting of the proper form of instrument,
necessarily affects important legal rights. 22 The reasonable protection
of those rights, as well as the property of those served, requires that the
persons providing the services be licensed members of the legal
profession, according to Dacey.

In both Palmer and Dacey, the courts were concerned with
balancing the freedoms of expression and contract of the authors and
sellers of the various legal materials against the public welfare. In no
reported case, involving the unauthorized practice of law, has the issue of
a possible infringement on the right of the potential buyers to represent
themselves before the law been considered. The right to represent oneself
in legal matters such as the drawing of a will or deed is a widely
recognized right.' This was emphasized in a 1937 Missouri court of

20. From the dissenting opinion in Dacey, 28 App. Div. 2d at 177, 283 N.Y.S.2d at 1000.
21. Id. at 175, 283 N.Y.S.2d at 998 (emphasis added).
22. 438 S.W.2d 374, 377 (Tex. Civ. App. -Houston[ 14th Dist.] 1969, no writ), quoting from

Cape May County Bar Ass'n v. Ludlam, 45 N.J. 121, 123, 211 A.2d 780, 782 (1965).
23. Brevard v. King, 400 S.W.2d 576 (Tex. Civ. App.-Austin 1966, writ refd n.r.e.) (lease

agreement drawn by lessee, a layman, upheld); Wyche v. Works, 373 S.W.2d 558 (Tex. Civ.
App.-Dallas 1963, writ refd n.r.e.). In State v. Pledger, 257 N.C. 634, 636, 127 S.E.2d 337, 339
(1962), the court stated that "Any adult person desiring to do so may prepare his own will." ABA
CODE OF PROFESSIONAL RESPONSIBILITY EC 3-7 (1969). The prevailing view in American
jurisdictions is that the right to make a will is not a constitutional right, but a "right or privilege"
granted by the state legislature. I PAGE, WILLS § 3. 1, at 62 (4th ed. W. Bowie & D. Parker 1960).
In Texas, Harper v. Meyer, 274 S.W.2d 904, 906 (Tex. Civ. App.-Galveston 1955, writ ref'd
n.r.e.), construed the old legislative grant, Tex. Laws 1945, ch. 297, § I, at 469; Tex. Laws 1947,
ch. 170, § I, at 275, as granting a "purely statutory right" to make a will. Since that case, TEX.
PROB. CODE ANN. § 57 (Supp. 1970-1971)has replaced the old statute, and it provides:

Every person who has attained the age of eighteen years, or who is or has been lawfully
married, or who is a member of the armed forces of the United States or of the auxiliaries
thereof or of the maritime service at the time the will is made, being of sound mind, shall
have the right and power to make a last will and testament, under the rules and
limitations prescribed by law.

The question as to whether the right to make a will is still merely "a purely statutory right" or

19711
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appeals decision, "Anyone who wants to pay the price may purchase a
set of form books and read and copy them. He may use them in his own
business if he so desires." 4 The Dacey court recognized the right of a
layman to represent himself as an important right. 25 But the legal
profession has an obligation to see that legal services are available to all
at a reasonable price,2' so that a layman will not have to handle all of his
own legal work. For those who may be classified as indigent, programs
of legal aid are available. It has been found to be in the public interest to
allow what is really the unauthorized practice of law by law students in
legal aid clinics in order to fulfill this obligation.21 But the unauthorized
practice of law is strictly disallowed when dealing with clients who may
not be classified as indigent. The Palmer decision effectively makes it
almost impossible for a layman to buy will forms from another layman,
thus forcing him to go to a lawyer and substantially hampering his
ability to write a will without legal advice. Thus, he must pay the
lawyer's price, $50.00, as set by the State Bar Minimum Fee Schedule,28

as opposed to the $2.00 or $3.00 price for the forms advertised by
Palmer. Incidentally, the State Bar of Texas was apparently planning to
go into the business of publishing legal forms, including will forms, but
selling only to lawyers, at the time the Palmer decision was rendered.
Since the publication of the August 22, 1970, issue of the Texas Bar
Journal the State Bar has been openly engaged in such sales. 2'

The Palmer decision raises two unanswered questions. First, if

whether it may be accorded a higher designation under the new Probate Code language is an
unanswered question.

24. Clark v. Reardon, 231 Mo. App. 666, 669, 104 S.W.2d 407, 410 (1937). The Missouri
court, in this passage which has been cited with approval in other jurisdictions, including Illinois in
the case of Chicago Bar Ass'n v. Quinlin & Tyson, Inc., 34 Ill. 2d 116, 214 N.E.2d 771 (1966), went
on to state that when the author purported to tell the buyer which forms to use in a certain
transaction, he was certainly engaged in the practice of law.

25. In the Dacey dissenting opinion, 28 App. Div. 2d at 176, 283 N.Y.S.2d at 999, the court
states that:

HOW TO AVOID PROBATE! is in one sense, a do-it-yourself kit. To that extent it could
encroach upon the preserves of lawyers, though the present record does not give evidence
of that fact. Every individual has a right to represent himself if he chooses to do so, and to
assume the risks attendant upon what could prove a precarious undertaking. Those of
sufficient substance to require trusts or wills for the most part are persons of some
common sense and, normally, would hardly be expected to rely completely and
unquestioningly upon a mass-printed form, even with accompanying instructions.
However, they have a right to do so.

26. ABA CODE OF PROFESSlONAL RESPONSIBILITY EC 2-1 (1969).
27. Comment, Unauthorized Practice By Law Students: Some Legal Advice About Legal

Advice, 36 TEXAS L. REv. 346, 352 (1958).
28. MINIMUM FEE SCHEDULE OF THE STATE BAR OF TEXAS 27 (1968).
29. 33 TEx. B.J. 563 (Aug. 1970).

[Vol. 2:281



1971] UNAUTHORIZED PRACTICE OF LA W 287

Palmer had published his forms with substantial comment on the law of
probate in Texas, would the court have found substantial personal
freedoms of expression which were not outweighed by the state's interest
in protecting the public as did the New York court in Dacey? Second, is
the protection of the public from being misled the reason for disallowing
advertisement and sale of will forms by a layman to a layman, such as
those sold by Palmer-or is protection of the State Bar from
competition by laymen the underlying reason for the decision?30

Kent Sims

30. Another way of combating the sale of forms and formbooks would be for the legal

profession to embark on an educational campaign to aid the public in understanding the dangers of

the formbook approach to all varying situations, and to show the reasonableness of legal fees. 46

TEXAS L. REV. 989, 992-93 (1968).


